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JOHN 8S. KIDD VS. I. E. PEARSON ET AL. 


a Pleas in the supreme court of the State of Iowa, in a cause 
therein tried and decided, entitled as follows: 


“T. E. Pearson and 8. J. LouGHRAN 
v8. 
Tue INTERNATIONAL DISTILLERY and Joun 8. co 
Appellant.” 


No. 12885. 


e it remembered that on the 27th day of April, 1887, the appel- 
lant (now pl’ff in error) filed in the office of the clerk of the supreme 
court of Iowa, in conformity with the rules of said court, a printed 
abstract of record, the same, together with the endorsements thereon, 
being in the words and figures following, to wit: 


1 Appeal from the Decree of the District Court of Polk County. 
In the Supreme Court of Iowa. June Term, 1887. In Equity. 


I. E. Pearson and S. J. Louegwran, Appellees, 
v8. 
INTERNATIONAL DisTILLERY and JoHN S. Kipp, Appellant. 


Lehmann & Park, C. C. Nourse, and Geo. G. Wright, attorneys for 
appellant, John S. Kidd; L. Todhunter, Runnells & Walker, Cole, 
McVey & Clark, attorneys for appellee. 


Appellant’s abstract of record. 


On the 24th day of December, 1885, the plaintiffs filed their peti- 
tion in equity against the International Distillery and John S. Kidd 
in the office of the clerk of the circuit court of Polk county, Iowa. 
The petition is as follows: 

The plaintiffs aver that they are citizens of Polk county, Iowa, 
and for many years have been citizens and residents of said county 
and State, and for cause of action say— 

That the defendant distillery was and is erected on lots 1 and 2, 
original plat, Brooks’ addition, Des Moines, that part of lots 59 and 
55 and the west half of lot 56 of Brooks & Company’s addition to 

the city of Des Moines, Iowa, lying on the north side of the 
2 Chicago, Burlington & Quincy railroad’s right of way through 

said lots, and containing eleven and seven one-hundredths 
acres of land, according to survey ; also a strip or parcel of ground 
twelve feet wide off of the east end of lot 59, in said addition, all in 
the county of Polk and State of lowa, and within the corporate 
limits of the city of Des Moines; that the said buildings, machinery, 
fixtures, vessels, and appliances were erected and are maintained for 
the manufacture of intoxicating liquors, to wit, alcohol, high wines, 
cologne spirits, and other spirituous liquors—that is to say, the said 
defendant distillery was erected on the above-described premises, 
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and al! its buildings, machinery, and fixtures, known and called the 
International Distillery, and that the object and purpose of said 
buildings, fixtures, and machinery, and of said distillery is now and 
was that of manufacturing and producing in large quantities in- 
toxicating liquors, to wit, alcohol, high wines, cologne spirits, and 
other spirituous liquors. 

The plaintiffs further say that the said defendant distillery and 
the said John S. Kidd have been, since the fourth day of July, 1884, 
and are now, engaged by means of said buildings, machinery, fixt- 
ures, and appliances in the manufacture on said premises of intox!- 
cating liquors, to wit, alcohol, high wines, cologne spirits, and other 
spirituous liquors. 

That the defendants have been, since the fourth day of July, 1884, 
and are now, engaged in the said manufacture of the said intoxi- 
cating liquors upon said premises for other than for mechanical, 
medicinal, culinary, and sacramental purposes, to wit, for use as a 
beverage. ‘The defendants have been, since the 4th day of July, 
1884, and are now, on said premises, and by means of said build- 
ings, machinery, fixtures, and appliances engaged in the manufacture 
of said intoxicating liquors, to wit, alcohol, high wines, cologne 
spirits,and other spirituous liquors, contrary to the laws of the State 
of Iowa and contrary to chapter 6, title 11, of the code of Lowa, and 
contrary to said chapter as amended by act of 1884 and as now in 
force. 

The plaintiffs further say thai the defendant and the said John 8S. 
Kidd have continually, since the 4th day of July, 1884, and are now, 
in said county of Polk and on said premises, and by means of said 
buildings, machinery, fixtures, and appliances, engaged in and are 
now violating the provisions of section 1525 of chapter 6 of title 
11 of the code of lowa and of the statutes of Iowa as amended ; 
that the said buildings erected on said premises, the said grounds 
upon which said unlawful manufacture is carried on, as aforesaid 
described, the machinery, fixtures, vessels, and appliances aforesaid 
have become and are now a nuisance, to the great injury of these 
plaintiffs and many other citizens of Polk county, Iowa, and should 
be abated according to law, and that said grounds, buildings, fixt- 
ures, and appliances, unless abated and destroyed, will continue to 
be used for the said unlawful purposes and will remain and continue 
to be a nuisance. 

The plaintiffs further say that the said defendant, John S. Kidd, 

on the premises heretofore described, and by means of the 
3 buildings aforesaid situated thereon, has been, since the 4th 
day of July, 1884, and is now, engaged in owning and keep- 
ing, and is now engaged and concerned in owning and keeping, in- 
toxicating liquors on said premises, with intent to sell the same in 
violation of the laws of the State of Iowa and for other purposes 
than those authorized by law. 

The plaintiffs further say that since the 4th day of July, 1884, and 
now, the defendant, the said John 8. Kidd, has been and is engaged 
on said premises, by himself, his officers, servants, and agents, in the 
unlawful sale of intoxicating liquors, to wit, alcohol, high wines, 
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cologne spirits, and other spirituous liquors, contrary to the laws of 
Towa. 

The plaintiffs say that by reason of the foregoing facts the said 
lands, buildings, machinery, fixtures, vessels, and appliances situated 
thereon have become and are a nuisance, to the great injury of these 
plaintiffs and many other citizens, and that the same should be 
abated and perpetually enjoined according to law. 

The plaintiffs say that the violations of the law hereinbefore stated 
were committed as follows—that is to say: 

The defendants manufacture, keep for sale, and sell within this 
State, and at the place aforesaid, intoxicating liquors to be taken out 
of this State and there used asa beverage, and for other purposes 
than for mechanical, medicinal, sacramental, and culinary purposes, 
contrary to the statute of Iowa. 

Wherefore the plaintiffs pray that said premises be held and ad- 
judged to be a nuisance; that the machinery, fixtures, vessels, and 
appliances situated thereon may be declared to be a nuisance; that 
the same may be abated and perpetually enjoined from ever being 
taken, held, used, or in any manner utilized for the purpose of man- 
ufacturing any and every kind of intoxicating liquors whatever, in- 
eluding alcohol, high wines, cologne spirits, and other spirituous 
liquors; that the defendant, The International Distillery, by itself, 
its officers, servants, and agents, be perpetually enjoined from man- 
ufacturing any and all intoxicating liquors whatever, including 
alcohol, high wines, cologne spirits, and other spirituous liquors; 
that the said defendant company be perpetually enjoined from sell- 
ing or keeping for sale, for other than the four purposes authorized 
by the laws of this State, any and all intoxicating liquors whatever, 
including alcohol, high wines, cologne spirits, and other spirituous 
liquors, and that the said John 8S. Kidd, by himself, his agents, 
servants, and assigns, be perpetually enjoined from manufacturing, 
selling, or keeping for sale any and all intoxicating liquors what- 
ever, including alcohol, high wines, cologne spirits, and other spirit- 
uous liquors on said premises, and that the defendants and each of 
them, their agents, servants, and assigns, be enjoined perpetually 
from the manufacture of any and all intoxicating liquors upon said 
premises, and by means of said machinery, buildings, fixtures, and 
appliances, and that they and each of them, and their servants, 

agents, and assigns, be perpetually enjoined from selling or 
4 keeping for sale any and all intoxicating liquors on said 
premises whatever, and for judgment for costs, and all other 
equitable and proper relief. . 
(Signed) LEWIS TODHUNTER, 
Plaintiffs’ Attorney. 


On the 29th day of December, 1885, the plaintiffs filed an amend- 
ment to their petition, verifying the same upon the affirmation of 
I, E. Pearson. 

On the 19th day of January, 1886, the plaintiffs dismissed their 
cause of action herein as against the defendant, The International 
Distillery. 
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and all its buildings, machinery, and fixtures, known and called the 
International Distillery, and that the object and purpose of said 
buildings, fixtures, and machinery, and of said distillery is now and 
was that of manufacturing and producing in large quantities in- 
toxicating liquors, to wit, alcohol, high wines, cologne spirits, and 
other spirituous liquors. 

The plaintiffs further say that the said defendant distillery and 
the said John S. Kidd have been, since the fourth day of July, 1884, 
and are now, engaged by means of said buildings, machinery, fixt- 
ures, and appliances in the manufacture on said premises of intox!- 
cating liquors, to wit, alcohol, high wines, cologne spirits, and other 
spirituous liquors. 

That the defendants have been, since the fourth day of July, 1884, 
and are now, engaged in the said manufacture of the said intoxi- 
cating liquors upon said premises for other than for mechanical, 
medicinal, culinary, and sacramental purposes, to wit, for use as a 
beverage. ‘The defendants have been, since the 4th day of July, 
1884, and are now, on said premises, and by means of said build- 
ings, machinery, fixtures, and appliances engaged in the manufacture 
of said intoxicating liquors, to wit, alcohol, high wines, cologne 
spirits,and other spirituous liquors, contrary to the laws of the State 
of Iowa and contrary to chapter 6, title 11, of the code of Lowa, and 
contrary to said chapter as amended by act of 1884 and as now in 
force. 

The plaintiffs further say that the defendant and the said John 8S. 
Kidd have continually, since the 4th day of July, 1884, and are now, 
in said county of Polk and on said premises, and by means of said 
buildings, machinery, fixtures, and appliances, engaged in and are 
now violating the provisions of section 1525 of chapter 6 of title 
11 of the code of lowa and of the statutes of Iowa as amended ; 
that the said buildings erected on said premises, the said grounds 
upon which said unlawful manufacture is carried on, as aforesaid 
described, the machinery, fixtures, vessels, and appliances aforesaid 
have become and are now a nuisance, to the great injury of these 
plaintiffs and many other citizens of Polk county, Iowa, and should 
be abated according to law, and that said grounds, buildings, fixt- 
ures, and appliances, unless abated and destroyed, will continue to 
be used for the said unlawful purposes and will remain and cuntinue 
to be a nuisance. 

The plaintiffs further say that the said defendant, John S. Kidd, 

on the premises heretofore described, and by means of the 
3 buildings aforesaid situated thereon, has been, since the 4th 

day of July, 1884, and is now, engaged in owning and keep- 
ing, and is now engaged and concerned in owning and keeping, in- 
toxicating liquors on said premises, with intent to sell the same in 
violation of the laws of the State of Iowa and for other purposes 
than those authorized by law. 

The plaintiffs further say that since the 4th day of July, 1884, and 
now, the defendant, the said John S. Kidd, has been and is engaged 
on said =, by himself, his officers, servants, and agents, in the 
unlawful sale of intoxicating liquors, to wit, alcohol, high wines, 
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cologne spirits, and other spirituous liquors, contrary to the laws of 
Towa. 

The plaintiffs say that by reason of the foregoing facts the said 
lands, buildings, machinery, fixtures, vessels, and appliances situated 
thereon have become and are a nuisance, to the great injury of these 
plaintiffs and many other citizens, and that the same should be 
abated and perpetually enjoined according to law. 

The plaintiffs say that the violations of the law hereinbefore stated 
were committed as follows—that is to say : 

The defendants manufacture, keep for sale, and sell within this 
State, and at the place aforesaid, intoxicating liquors to be taken out 
of this State and there used as a beverage, and for other purposes 
than for mechanical, medicinal, sacramental, and culinary purposes, 
contrary to the statute of Iowa. 

Wherefore the plaintiffs pray that said premises be held and ad- 
judged to be a nuisance; that the machinery, fixtures, vessels, and 
appliances situated thereon may be declared to be a nuisance; that 
the same may be abated and perpetually enjoined from ever being 
taken, held, used, or in any manner utilized for the purpose of man- 
ufacturing any and every kind of intoxicating liquors whatever, in- 
eluding alcohol, high wines, cologne spirits, and other spirituous 
liquors; that the defendant, The International Distillery, by itself, 
its officers, servants, and agents, be perpetually enjoined from man- 
ufacturing any and all intoxicating liquors whatever, including 
aleohol, high wines, cologne spirits, and other spirituous liquors; 
that the said defendant company be perpetually enjoined from sell- 
ing or keeping for sale, for other than the four purposes authorized 
by the laws of this State, any and all intoxicating liquors whatever, 
including alcohol, high wines, cologne spirits, and other spirituous 
liquors, and that the said John 8S. Kidd, by himself, his agents, 
servants, and assigns, be perpetually enjoined from manufacturing, 
selling, or keeping for sale any and all intoxicating liquors what- 
ever, including alcohol, high wines, cologne spirits, and other spirit- 
uous liquors on said premises, and that the defendants and each of 
them, their agents, servants, and assigns, be enjoined perpetually 
from the manufacture of any and all intoxicating liquors upon said 
premises, and by means of said machinery, buildings, fixtures, and 
appliances, and that they and each of them, and their servants, 

agents, and assigns, be perpetually enjoined from selling or 
4 keeping for sale any and all intoxicating liquors on said 
premises whatever, and for judgment for costs, and all other 
equitable and proper relief. 
(Signed) LEWIS TODHUNTER, 
Plaintiffs’ Attorney. 


On the 29th day of December, 1885, the plaintiffs filed an amend- 
ment to their petition, verifying the same upon the affirmation of 


I, E. Pearson. 

On the 19th day of January, 1886, the plaintiffs dismissed their 
cause of action herein as against the defendant, The International 
Distillery. 
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On the 26th day of January, 1886, the defendant, John S. Kidd, 
filed his answer in words and figures as follows: 

1. Now comes the defendant, and, answering to the petition of 
plaintiffs herein, for his first defense denies each and every allega- 
tion therein contained. 

9. For a further defense to said petition defendant says that he 
is now, and ever since the fourth day of July, A. D. 1884, has been, 
authorized by the board of supervisors to manufacture and sell in- 
toxicating liquors, except as prohibited by law, and that in the manu- 
facture and sale of liquors this defendant has at all times complied 
with the requirements of law in that behalf. 

Wherefore he prays to be hence dismissed with his costs in this 
behalf expended. 

(Signed) LEHMANN & PARK, 
Attorneys for Defendant. 


On the 2d day of December, 1886, the case came on to be heard 
on the application of the plaintiffs for a temporary injunction, and 
upon such application, after hearing the same, the court entered the 
following order, to wit: 

This cause came on this day for hearing, upon motion of plaintiffs 
fora temporary injunction herein, the plaintiffs appearing by L. 

Todhunter, attorney, and the defendant appearing by Leh- 
5 mann & Park, attorneys, and the court, having heard the 

argument of counsel and being fully advised in the premises, 
overruled such motion, to which ruling the plaintiffs excepted, and 
the cause will stand continued. 


Afterwards, on the second day of February, 1887, the case came 
on for trial in the district court of Polk county, lowa, before the Hon- 
orable W. F. Conrad, judge of the said court, and to sustain the 
issues on their part the plaintiffs offered the following testimony : 

1, An application of John S. Kidd for a permit to manufacture, 
buy, and sell intoxicating liquors, which application is in w \rds and 
figures as follows, to wit: 


To the honorable board of supervisors of said county: 


Your petitioner, John S. Kidd, a citizen of said State and a resi- 
dent of said county, respectfully asks for a permit to manufacture, 
buy, and sell intoxicating liquors for medicinal, mechanical, culi- 
nary, and sacramental purposes in the buildings situated on lots 1 
and 2, official plat of lots 55 and 56 of Brooks & Co.’s addition to the 
city of Des Moines, and in the city of Des Moines, in Lee township, 
in said county and State, and he avers that he is neither a hotel- 
keeper, keeper of a saloon, eating-house, grocery, nor a confectioner, 
and, in compliance with law, he herewith presents a bond in the 
sum of five thousand dollars, as required by the laws of Iowa, code 
of 1883, and amendments thereto. : 
(Signed) 


JOHN 8S. KIDD. 
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Subscribed and sworn to before me this 21st day of March, 1886. 
[NOTARIAL SEAL. | (Signed) WM. A. PARK, 
Notary Public, Polk County, Iowa. 


2. Also a bond of said John S. Kidd, accompanying such applica- 
tion, as follows: 


Know all men by these presents that we, John S. Kidd, as princi- 
pal, and J. H. Merrill and Charles W. Rogg, as sure‘ies, all of Polk 
county, Iowa, are held and firmly bound unto said county, for the 
uses and purposes by law prescribed, in the sum of five thousand 
dollars; for the payment of which, well and truly to be made, we do 
hereby, jointly and severally, bind ourselves, legal representatives 
and assigns, firmly by these presents. 

The condition of this obligation is such that whereas the said 
John S. Kidd has filed his application with the auditor of said 
county for a permit to manufacture, buy, and sell intoxicating 

liquors, stating that he is doing business as a distiller at the 
6 premises of the International Distillery, situated on lots 1 and 

2, official plat of lots 55 and 56, Brooks & Co.’s addition to 
the city of Des Moines, Polk county, lowa, under and in accordance 
with the laws of the State of Iowa, and asking that he may be 
granted a permit to manufacture, buy, and sell intoxicating liquors 
for mechanical, medicinal, culinary, and sacramental purposes and 
in the manner prescribed by law at the place aforesaid : 

Now, therefore, if the said John S. Kidd shall carry out all 
the provisions of all laws now or hereafter in force relating to the 
manufacture, purchase, and sale of intoxicating liquors, then this 
obligation shall be null and void; otherwise it shall remain in full 
force and effect. 

Signed this twenty-first day of May, A. D. 1886, at Des Moines, 
Iowa. 

(Signed) JOHN 8. KIDD, Principal. 
J. H. MERRILL, Surety. 
CHAS. W. ROGG, Surety. 


SraTeE oF Iowa, } — 
Polk County, f°" 


J. H. Merrill, Chas. W. Rogg each, being duly sworn, deposes and 
says that he isa resident and freeholder of the State of lowa; that he 
is surety on the foregoing bond; that he is worth the sum of five 
thousand dollars beyond the amount of his debts; that he owns real 
property liable to execution and aside from encumbrances In the 
State of Iowa equal to five thousand dollars. 

(Signed) J. H. MERRILL. 
CHAS. W. ROGG. 


Sworn to before me and subscribed in my presence by the said J. 
H. Merrill and Charles W. Rogg this 21st day of May, 1886. 
[NOTARIAL SEAL. ] (Signed) WM. A. PARK, 

Notary Public, Polk County, Iowa. 
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3. Also a certificate of the electors of the seventh ward of the city 
of Des Moines, Polk county, Iowa, in words and figures following, 
to wit: 


To the honorable members of the board of supervisers of Polk 
county, lowa: 

The undersigned, legal electors of the seventh ward of the city of 
Des Moines, Polk county, lowa, do hereby certify that we are ac- 
quainted with John S. Kidd; that he is a citizen of the said county 
and State; that he is of good moral character, and we believe him 
to be a proper person to manufacture, buy, and sell intoxicating 
licuors for mechanical, medicinal, culinary, and sacramental pur- 
poses in the buildings situate on lots one (1) and two (2), official plat 
of lots fifty-five (55) and fifty-six (56), Brooks & Co.’s addition to the 
city of Des Moines, Iowa. 

(Signed by James Case and 393 others.) 


7 4. Also the endorsement on the back of the said certificate 
in words and figures as follows, to wit: 


Filed May 21, 1886. 


BRUCE E. JONES, Auditor. 


The within application coming on for final hearing this first day 
of June, it is hereby ordered that John 8. Kidd be granted a permit 
for one year, as prayed for in this petition. | 

(Signed) S. B. TUTTLE, Chairman. 


5. Alsoapermit to manufacture, buy,and sell intoxicating liquors, 
issued by said board of supervisors to John S. Kidd, which is in 
words and figures as follows, to wit: 


Permit to Buy and Sell Intoxicating Liquors. 


STATE OF low4, 
Polk County, 


Whereas John S. Kidd did, on the 22d day of May, A. D. 1886, 
file with the auditor of said county his application for a permit to 
manufacture, buy, and sell intoxicating liquors for mechanical, me- 
dicinal, culinary, and sacramental purposes only at lots 1 and 2, 
official plat lots 55 and 56, Brooks & Co.’s addition to city of Des 
Moines, Lee township, in the city of Des Moines, in the county and 
State aforesaid, and did accompany the said application with the 
proper bond, with sureties, in the sum and conditioned as by law 
prescribed, which bond has been approved by the auditor of said 
county, and it oepeene that said applicant is entitled to buy and 
sel] intoxicating liquors for the purposes above named, and said 
auditor fixed the first day of June, A. D. 1886, for the final hearing 
of the said application by the board of supervisors of said county 
and gave notice thereof as by law prescribed, and, upon the final 
hearing of said application, the board of supervisors was fully satis- 
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fied that the requirements of the law have in all respects been fully 
complied with, and that said applicant is entitled to a permit, as in 
said application asked, upon consideration it is ordered that he be, 
and is hereby, permitted to manufacture, buy, and sell intoxicating 
liquors for mechanical, medicinal, culinary, and sacramental pur- 
poses only at the place aforesaid for the term of one year from this 
date. 

In testimony whereof, and pursuant to an order of the board of 
supervisors of Polk county, lowa, made on the first day of June, A. 
D. 1886, said board has caused these presents to be signed by its 
chairman and caused the seal of said county to be hereunto affixed. 

[ Official Seal of Polk County, Lowa. ] 
(Signed) S. B. TUTTLE, 
Chairman Board Supervisors. 


Attest: BRUCE E. JONES, 
Auditor, Polk County, Iowa. 


8 6. It was stipulated that a like permit to that hereinbefore 
set forth and upon like proceedings was granted to said John 
S. Kidd in the year 1884 and also in the year 1885. 

7. Also all monthly reports to the county auditor of liquors man- 
ufactured and sold by JohnS. Kidd for the months from July, 1884, 
to January, 1887, both inclusive. Said reports are in the following 
form, differing only in dates, amounts, and names of purchasers, to 
wit: 


Monthly Report of Intoxicating Liquors Purchased and Sold. 
Drs Mornes, lowa, December 27, 1884. 


To the county auditor of Polk county, lowa: 


The undersigned, having a permit to manufacture and sell intox- 
icating liquors under article 2, chapter 64, of the revision of 1860, 
and the acts amendatory thereto, respectfully reports his purchases, 
manufactures, and sales of intoxicating liquors since the date of his 
last report, as provided in section 3, chapter 65, laws of 1872, as fol- 
lows, to wit: 


Purchases. ° 


: 
' 
| 


Barrels. | Kegs. _ Bottles. ‘Gallons. Kind of liquor purchased. 


es 


eR re — 


None. 
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Manufactured. 


| | 
Barrels. | Kegs. | Bottles. Gallons. Kind of liquor purchased. 


——— ee 


SSRs Pa, A: CR a Crude alcohol. 
ST Sa ees een CE ee | Refined alcohol. 


| | | | 


Quantity of | Kind of liquor | 


| 
For what purpose. 
liquor sold. sold. | po 
| 


- 


1,575 bbls. __| Refined alcohol 'G. W. Kidd & Co., New York.) All for exportation 


2.450 *  __| Crude alcohol__| G. W. Kidd & Co., New York_| outside of State 
825 “ | Refined alcohol | E. S. Easton & Co., Peoria ---.- of lowa. 
75 “ __| Crude aleohol_.| Webb & Son, New York ..---- | 
wi xt 
75 


‘© __| Refined aleohol_| Gallagher & Son, Philad’a. .-- 
| 


No liquors of any kind sold to any person in the State of Iowa. 


9 Kind and Quantity of Iiquors Remaining on Hand at This Date. 


Barrels. | Kegs. | Bottles. | Gallons. Kind of liquors. 
_, LERNER RO e eve adil iaceste Singh letnslnioeea | High wines. 
Si inie'« sana kneietintg addbGl= —ilentiiiiness AEE ee Refined alcohol. 


PE ccdnatanshannwes| -aegihsehen lame awe e can | UCURO GION. 


i 
i 


~ 


THE STATE oF Iowa, | 
Polk County, j 


[, John 8. Kidd,"do solemnly swear that the foregoing report is 
true and correct in every particular as therein set forth, as I verily 
believe, so help me God. 


JOHN 8. KIDD. 


Subscribed and sworn to by John S. Kidd before me this 30th day 
of December, 1884. 
C. B. KAUFFMAN, 
Notary Public. 
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8. The plaintiff also introduced the following stipulation, made 
by the parties for the purpose of this trial, to wit: 


The defendant, to obviate the necessity of proof upon that subject, 
admits that the sales of liquors reported were made in the manner 
following: That he had an agent in the city of New York, who had 
authority to make sales; that agent would contract sales to Eastern 
parties residing and doing business without the State of Iowa, and 
forward his order to the defendant in this city for such sales, where- 
upon the defendant would ship to the purchaser, forwarding at the 
same time his draft for the amount of the shipment, with bill of 
lading attached, the liquors to be delivered to the purchaser, at his 
place of business without the State, on the payment of the draft; 
that all sales not made through this agency were made upon the 
orders of customers from without the State sent by mail or tele- 
graph, and shipment was made to the persons ordering the liquors, 
und draft for the amount forwarded, with bill of lading attached, 
the liquors to be delivered to the purchaser, at his place of business 
without the State, on payment of the draft; and in these two modes 
all the liquors reported were sold. 


9. Also J. G. Rounps, witness called on the part of the plaintiff, 
testified as follows: 


I live in Des Moines and am cashier of the Citizens’ National 
10 Bank ; am acquainted with John 8S. Kidd. I know nothing 
about his sales of intoxicating liquors. He makes shipments 
to New York, on which we advance on drafts, with bill of lading 
attached. Our bank makes advances to him on bills of lading. 
He comes to us with a draft on a party in New York, and, in con- 
nection with the draft, presents a bill of lading attached to the 
draft. The bill of lading is for aleohol. We advance him the 
amount of the draft, less our charges for collection, and send the 
draft to our correspondent in New York, or whatever other place he 
is shipping to, for collection. The drafts have always been honored 
and paid when presented. We lave taken drafts on other places 
than New York. We have iaken them on Boston, a few on Phila- 
delphia and San Francisco; none that I remember on St. Paul or 
Minneapolis; Albany, New York, is the only other place I remem- 
ber of: possibly there have been one or two shipments made to 
Lowell. The drafts were in the usual form, payable at two or three 
days’ sight. I do not recollect that there were any conditions an- 
nexed to the drafts. There were no conditions to the effect that 
merchandise would not be delivered until the bill was paid, unless 
it would be in our instructions in the matter. ‘There were no con- 
ditions in the bill of lading. When Mr. Kidd comes to us with one 
of these drafts we pass it to his credit, less interest and exchange, 
and send the draft on. The draft ordinarily was at two or three 
days’ sight. I don’t remember that he ever drew any for as much 
as thirty, sixty, or ninety days. The longest time that I remember 
drafts to have been drawn upon is five days’ sight, though the 
ordinary time is two or three days. 
2—1147 
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Cross-examination : 


In these transactions we only took the ordinary risk we had on 
ay draft with bill of lading attached. If the draft is not paid we 
are entitled to possession of the goods or recourse on Kidd, as we 
elect. 

I don’t know what the law would say to our acting merely 

as financial agents for Mr. Kidd. I give you the facts. We 
1] charged him up for all the time the draft had to run and for 

all the expense of collection. If the draft should not be paid 
we have recourse upon him, or we lave the bill of lading as a 
pledge for the goods. 

We forward bill of lading with draft to our correspondent to col- 
lect for us. On payment to him the bill of lading is surrendered, 
except that in some cases the bill of lading is surrendered on ac- 
ceptance of the draft. We do not assume to be wholesale dealers in 
intoxicating liquors. We have no license from the Government. 


Redirect examination: 


We have never discounted notes given by these persons to Mr. 
Kidd. I have no recollection of any such thing. 


The foregoing was all the evidence offered or introduced on the 
trial of the said case, and the same was taken down in writing, and 
was, on the 14th day of March, 1887, certified by the judge trying 
the cause and made a part of the record in the case. 


On the 14th day of March, 1887, the following decree was rendered 
in the cause, to wit: 

Now, on this 14th day of March, 1887, this cause came on for final 
hearing before the court, the plaintiffs appearing by Lewis Tod- 
hunter, Cole, McVey & Clark, and Runnells & Walker, and the de- 
fendants by Lehmann & Park, and the court, being fully advised in 
the premises, and having heard all the proofs offered on said hear- 
ing and the arguments of counsel, finds that the defendant distillery 
was and is erected on that part of lot fifty-five (55) and the west half 
of lot fifty-six (56),in Brooks & Co.’s addition to the city of Des 
Moines, Iowa, lying on the north side of the Chicago, Burlington & 
Quincy Railroad Company’s right of way through said lots, contain- 
ing eleven (11) and seventy (70) one-hundredths acres of land, ac- 
cording to the survey, and also a strip or parcel of land twelve (12) 
feet wide off of the east end of lot fifty-nine (59), in said addition, all 
in the county of Polk and State of Iowa, and within the corporate 
limits of the city of Des Moines. 

The court further finds that the plaintiffs were and are citizens of 

Des Moines, Iowa. 
12 The court further finds that the said distillery consists of 
buildings, machinery, fixtures, furniture, movable property, 
vessels, and ho ag for the manufacture of intoxicating liquors, 
and that the object and purpose of said buildings, appliances, and 
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fixtures aforesaid were and are the manufacturing and producing in 
large quantities intoxicating liquors. 

The court further finds that the defendant, John S. Kidd, has been 
continuously since the 4th day of July, 1884, and is now engaged in 
the illegal manufacture, by means of the appliances aforesaid, of in- 
toxicating liquors upon said premises, and that the said John S. 
Kidd has been during all said time and is now engaged in the 
manufacture of intoxicating liquors contrary to law. 

The court further finds that since the 4th day of July, 1884, the 
said John S. Kidd, by means of the distillery and appliances afore- 
said, has been and is now engaged on said premises, by himself, his 
officers, servants, and agents, in the unlawful manufacture of intoxi- 
cating liquors at said place, contrary to the laws of the State of Iowa. 

The court further finds that the buildings erected upon said prem- 
ises, in which the said manufacture has been carried on, and the 
machinery, fixtures, furniture, movable property, vessels, and appli- 
ances therein and used therefor have become and are now a nuisance 
and should be abated. 

The court further finds that the defendant, John S. Kidd, has 
been, since July 4, 1884, engaged in the illegal manufacture of large 
quantities of intoxicating liquors, no part of which was used or re- 
quired by the wants of the neighborhood or the locality in whieh 
said business has been carried on, and that the business of said Kidd, 
as conducted by him, was not necessary and proper for the accom- 
modation of the neighborhood in which it was conducted. 

It is therefore ordered, adjudged, and decreed, that the said John 
S. Kidd be perpetually enjoined from manufacturing on said prem- 
ises any and all kinds of intoxicating liquors; that the defendant, 
the International Distillery, with its officers, servants, and agents, be 
perpetually enjoined from manufacturing any intoxicating liquors 
upon the said premises, and that the said John S. Kidd and the said 
International Distillery, and each of them, their servants, agents 
and assigns, be perpetually enjoined from manufacturing all intoxi- 
cating liquors upon said premises. 

It is further ordered, adjudged, and decreed by the court that 
said nuisance be abated, and the sheriff of Polk county, Iowa, is 
hereby ordered to seize all fixtures, furniture, vessels, and movable 
property used on and about said premises in carrying on the said 
unlawful business, and that said sheriff move the same from said 
premises and sell the same in the manner provided for the sale of 
chattels under execution, and that he securely close the said build- 
ings and distillery erected on said premises against the use or occu- 

pation of the same for the manufacture of intoxicating liquors. 
13 It is further ordered, adjudged, and decreed that the pro- 

ceeds of the sale of the said personal property shali be ap- 
plied, first, in payment of the costs in this action and the abatement 
of said nuisance, and, secondly, to the satisfaction of. the fines and 
costs adjudged against the said defendants and the keepers of said 
nuisance, and the balance, if any, shall be paid to the defendant, 
John S. Kidd. 
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It is further ordered, adjudged, and decreed that $ be taxed 
as attorneys’ fees in favor of plaintiffs’ attorneys and that the de- 
fendants pay the costs in said cause; and said attorneys’ fees and 
costs are declared to be a lien upon said premises, and that special 
execution issue therefor. 

To all of which defendants except. 

March 14, 1887. 


(Signed) W. F. CONRAD, Judge. 


On the 14th day of March, 1887, the defendants perfected an ap- 
peal to the supreme court of the State of Iowa by serving upon the 
plaintiffs and the clerk of the district court of Polk county, lowa, a 
notice of appeal and filing a supersedeas bond in the penal sum of 
ten thousand dollars. 

LEHMANN & PARK, 
C. C. NOURSE, Anp 
GEO. G. WRIGHT, 
Attorneys for Defendants. 
(Endorsed.) 
“ Des Morngs, Iowa, April 26th, 1887. 

.We hereby acknowledge service of the within abstract and receipt 
of copies the day and date above written. 

COLE, McVEY & CLARK, 

RUNNELLS & WALKER, 

Attys for PU ffs.” 

14 €15 The cause was duly submitted on the foregoing record 
on the 28th day of June, 1887, and said court having con- 
sidered the same and being fully advised in the premises, filed its 
decision thereof in writing on the 10th day of September, 1887, the 
same being of the regular June term, 1887, of said court, and said 
decision, together with the dissenting opinion of Justices Seevers and 
Read, is in the words and figures following, to wit: 


16 In the Supreme Court. June Term, 1887. 


I. E. Pearson, S. J. Lovuauriy 
v8. 
THE INTERNATIONAL DisTILLERY and Joun S. Kipp, Appellant. 


Appeal from Polk district court—Hon. W. F. Conrad, judge. 


Action to declare a distillery a nuisance and to enjoin the manu- 
facture, the selling, and keeping for sale therein of all intoxicating 
liquors. 


A decree in accord with the pfayer of the petition was rendered 
against defendant Kidd after a trial on the merits. He ap- 

17 peals to this court. 
Lehman & Park, C. C. Nourse, George G. Wright, for appel- 
lant; L. Todhunter, Runnells & Walker, Cole, McVey & Clark, for 
appellees. 


ss 


JOHN Ss. KIDD VS. I. E. PEARSON ET AL. 13 


Beck, J.: 

I. The petition discribes the lots — which the distillery named in 
the petition is situated, and alleges tlfat it was erected and is used 
for the manufacture of intoxicating liquors for unlawful purposes, 
and that defendant now is engaged in the unlawful sale of such 
liquors in the premises discribed. It is alleged that “ the defend- 

ants manufactured, keep for sale, and sell, within this 
18 State and at the place aforesaid, intoxicating liquors, to be taken 

out of the State and there used as a beverage and for other 
purposes than for medicinal, mechanical, sacramental, and culinary 
purposes, contrary to the — State of Iowa.” 

Before answer the plaintiffs dismissed their action as against the 
International Distillery. Kidd answers the petition, denying all of 
its allegations. He also alleges that he is authorized by the board 
of supervisors to manufacture and sell intoxicating liquors, except 
as prohibited by law, and that he has, in the manufacture and sale 

of liquors, complied with all requirements of the law. 
19 There is no controversy as to the material facts of the case, 
which are substantially as follows: The defendant during the 
time he has been engaged in operating the distillery has held a permit 
from the beard of supervisors, regularly issued, authorizing him to 
manufacture and sell intoxicating liquors for mechanical, medicinal, 
culinary, and sacrimental purposes only, as prescribed by law. All 
liquors manufactured by defendant were disposed of in this manner. 
His agent would contract sales in New York and other cities outside 
vf this State, aud upon his order defendant shipped the liquor to the 
purchaser, at the same titme forwarding a draft attached to 
20 the bill of lading, upon payment of which the liquors were 
delivered to the purchaser. The monthly reports made by 
defendant in compliance with the requirements of the law show 
that the purposes of all sales made by him were for the exportation 
outside of the State of Iowa. These reports also contain this lan- 
guage: “ No liquors of any kind sold to any person in the State of 
Iowa.” It will be discovered that the showing is not entirely clear 
as to the place of sale. It is declared in the reports that the sales 
were “for exportation out of the State of Iowa.” It is again said 
that no liquors of any kind were sold in the State. It is 
21 probable that the defendant means to say in his report that 
the sales were made to persons outside of the State for the 
purpose of exportation from the State by the purchasers. It is clear 
that the purpose of the sale, as shown by his reports, was “ exporta- 
tion outside of the State of Iowa.” It is perhaps of but little im- 
portance whether the sales were made in the State or out, or whether 
the purpose was for the defendant or the purchase- to export the 
liquors out of the State. It is very plain that the reports, as well as 
other evidence in the case, show that the sales made by defendant 
were “all for exportation outside of the State of lowa,” and 
22 that it is not shown in any way that the liquors were sold 
for mechanical, medicinal, culinary, and sacrimental pur- 
poses, as authorized by law. 
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II. The sole question presented by the ease is this: Under our 
statute may intoxicating liquor be manufactured in this State for 
transportation and sale beyand its boarders without regard to the 
purpose of its use; or, in other words, is the exportation out of the 
State a purpose for which intoxicating liquors may be lawfully man- 
ufactured and sold? , 

Counsel for defendants maintains that the statute of this State 

authorizes the manufacture and sale of intoxicating liquors 
23 for exportation (transportation) out of the State without any 

restriction as to their use. This counsel for plaintiffs deny. 
The issue thus presented requires the interpretation of the statute 
of the State code, chapter 6, title XII, prohibiting the manufacture 
and sale of intoxicating liquors. Its consideration demands a care- 
ful statement of its provisions. Section 1523 declares that no per- 
son shall manufacture or sell * * * any intoxicating liquors, 
except as hereinafter provided, and the keeping of intoxicating liquor 
with the intent on the part of the owner thereof, or any person 

acting under his authority or by his permission, to sell the 
24 same within this State, contrary to the provisions of this 

chapter, is hereby prohibited, and the intoxicating liquor so 
kept, together with the vessels in which it is contained, is declared a 
nuisance and shall be forfeited und dealt with as hereinafter provided. 

[t will be observed that this section prohibits the manufacture and 
sale of intoxicating liquors, except as permitted or authorized by 
the statute. The exception contemplated will be hereafter referred 
to. The second sentence of the section forbids the keeping of intox- 
icating liquors for sale within the State contrary to the prohibition 
of the statute. It does not forbid the keeping of liquors not in- 

tended to be so sold. 
25 Section 1524 excepts from the operation of the statute sales 

“by the importer thereof of foreign intoxicating liquors im- 
ported under the authority of the laws of the United States” and 
remaining in the original casks or packages in which it was im- 
ported and sold therein. This section excepts, also, from the opera- 
tion of the statute the manufacture of liquor in the State for me- 
chanical, medicinal, culinary, and sacremental purposes. 

Section 1525 provides penalties for the unlawful manufacture of 
intoxicating liquors, and section 1543 declares the premises in which 

intoxicating liquor is unlawfully manufactured or sold to be 
26 a nuisance, which shall be abated as the law provides. 
Section 1542 declares that “no person shall own or keep or 
be in any way concerned, engaged, or employed in owning or keep- 
ing any intoxicating liquors with intent to sell the same within this 
State, or to permit the same to be sold therein in violation of the 
provisions hereof.” The section also prescribes penalties for the 
violation of its provisions. 
Section 1526 is in the following language: 
“Any citizen of the State, except hotel-keepers, keepers of saloons, 
eating-houses, grocery-keepers, and confectioners, is hereby 
27 permitted, within the county of his residence, to [manufact- 
ure or] buy and sell intoxicating liquors for mechanical, 
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medicinal, culinary, and sacramental purposes only, provided he 
shall first obtain permission from the board of supervisors of the 
county in which such business is conducted.” 

Section- 1527-1538 prescribes the proceedings for procuring the 
permission provided for in sect. 1526, the duty of the person hold- 
ing it, the causes and proceedings for revoking it, and other matters 
which need not be further referred to in this connection. Some of 
these sections, as well as section 1526, were amended by chapter 143, 

Acts Twentieth Gen’! As., so that manufacturers of intox!- 
28 ‘ating liquors to be used for lawful purposes are required to 

procure permits from the board of supervisors. We may 
here observe, and we shall have no occasion to again express the 
thought, that the amendments to the original statute made by the 
act just referred to cut no figure in the decision of the question be- 
fore us. Under the original statute the manufacturer was not re- 
quired to obtain a permit. Under the statute or amended statute 
he is; but, before the amendment as well as after, he could only 
manufacture for the lawful purpose prescribed by the statute; so in 
either case, if he manufactured liquor for other purposes, he was sub- 

ject to the penalties prescribed, and his premises were a nui- 
29 sance, subject to abatement under the statute. 

It will be seen upon the careful consideration of the statute 
that intoxicating liquor may be manufactured and sold within the 
State to be used fur mechanical, medicinal, culinary,and sacramental 
purposes, and for no other. We search in vain for any language in 
the statute in which any other purpose is contemplated. 

Code, sect. 1524, declares that intoxicating liquors may be man- 
ufactured in this State “ for the purpose of being sold, according to 
the provisions of this chapter, to be used for mechanical, medicinal, 

culinary, or sacramental purposes.” Theevidence shows with- 
30 out dispute that defendant manufactured intoxicating liquor 

“ for exportation outside of the State of Lowa,” and, pursuant 
to this purpose,it was not sold to any person in the State of Lowa. 

The manufacture of liquor for exportation or transportation with- 
out the State is not excepted from the sweeping prohibition of code, 
sect. 1523. Itis, therefore, unlawful. The question involving the in- 
terpretation of the statute now under consideration, so far as it rests 
upon the language of the enactment, is narrow and will admit of no 
prolonged discussion. 

Arguments of counsel based upon other elements of inter- 
31 pretation demand the careful consideration which we shall 

proceed to give them. 

We will first express the opinion that the thought of counsel to 
the effect that intoxicating liquors may be lawfully manufactured 
under our statute for another or other purposes than the four ex- 
pressly limited therein had its birth in the consideration of the lan- 
guage of the code, sect. 1523 and 1542, which forbid and provide 
punishment for the keeping of intoxicating liquor with the intent 
to sell the same within the State contrary to the statute. Under 
these sections intoxicating liquor under some circumstances may 
be kept in this State with the intent to sell it without the 
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32 State for any purpose—for purposes not lawful in the State ; 
so under our statute the keeping of intoxicating liquors, 
under circumstances expressed therein, with intent to sel] them with- 
out the State, is not unlawful. The provisions to this effect are 
necessary in order to harmonize with sect. 1524, which is intended 
to conform the statute to the doctrine of the United States Supreme 
Court, announced in Brown vs. The State of Maryland, 12 Wheaton, 
419, and The License Cases, 5 Howard, 504, so that the statute 
should not conflict with the laws and authority of the United States. 
Hence sect. 1524 provides that intoxicating liquors imported 
oo under the laws of the United States, while remaining in the 
original casks or packages, may be lawfully sold by the im- 
porter; but the original casks cannot be broken and the liquor sold 
in this State at retail for purposes forbidden by the statute. Thus 
imported liquor, while in the original packages, may be lawfully 
sold for transportation beyond the State without regard to the pur- 
poses for which it shall be used. It may be assumed that liquer 
not imported may be lawfully kept if there be no intent to sell it un- 
‘lawfully within the State. This would be so as to liquors intended 
to be sold for lawful purposes and as to imported liquors. 
o4 It is claimed by counsel for defendant that this court has 
ruled that intoxicating liquors may be lawfully transported 
without the State.. Niles vs. Frees, 35 Iowa, 41, and Becker vs. Bet- 
ten, 39 Iowa, 668, are relied upon to support thisclaim. The ques- 
tion of authority under the law to transport from the State intoxi- 
caving liquors was in neither case. A little consideration of the 
language of the opinion in the first case will disclose the fact that it 
is in harmony with the views we have just expressed. It conveys 
the thought that liquor may be held within the State for lawful 
transportation without, and may be held for lawful sale in 
30 the State, which we have just held. The conditions which 
would make such transportation lawful are not stated as we 


"have just now done. The argument did not demand such statement. 


In the next case the opinion declares, as to liquor manufactured in 
the State, that the right of export remains unlimited in the manu- 
facturer atid purchaser. If the word “export” was used in the 
opinion to nfean transportation from the State toa sister State, a use 
which is hardly accurate, the language is not consistant with what 

we have just said; but the expression occurs arguendo and 
36 is not to be regarded as the announcement of a rule of the 

law. So, if it be assumed that language in conflict with our 
present views is found in the other case, it was used arguends and not 
in expressing the decision of the court. The profession understand 
the difficulty, indeed, the absolute impossibility, of always expressing 
decision in language wholly accurate, snd supporting them by ar- 
guments wholly sound, and it is understood that what is inaccu- 
rately said in a decision in argument like obiter dicta is not to be fol- 

lowed. Manly vs. Arenson, 25 Iowa, 383, and the State vs. 
37 Harris, 36 lowa, 137, are cited by defendant’s counsel in sup- 

port of their position on this branch of the case. The first 
holds that intoxicating liquor is the subject of property, and the 
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other that the keeping of such liquor without intent to violate the 
law is not prohibited by thestatute. We think neither case supports 
counsel’s position. 

But, let it be admitted that intoxicating liquors, under the pro- 
visions of the statute, may be kept in the State for transportation and 
sale beyond the State, it does not follow that liquor may be manu- 

factured in the State to be disposed of in thesame way. The 
38 statute declares that it may be manufactured for the purpose 

ot sale under the restrictions imposed therein. There is no 
provision of the statute which by fair construction authorizes its 
its manufacture for exportation. 

III. Counsel for defendant urge that the construction of the 
law for which they contend having been so generally acquiesced in 
by the people and approved and advocated by the members of the 
General Assembly in legislative proceedings, by business organiza- 
tions and the like, it all amounts to a contemporaneous interpreta- 
tion, which should be followed by this court. The facts upon 

which counsel base their claim of contemporaneous interpre- 
39 tation they draw from the public history as they understand 

it, in which, however, we do not concur. We understand, 
even from counsel’s argument, that there were conflicting views upon 
the subject, and that there was not such a general concurrence of 
the profession of individuals composing the different departments 
of the Government and of the people generally as would give thereto 
the weight and force of contemporaneous construction. 

As evidence of this contemporaneous interpretation counsel state 

as a fact that since the enactment of the statute distilleries 
40 have been built in six of the cities of the State, which are 
named, and no attempt to enforce the statute against any of 
them was made until this action was brought. It is unfortunately 
true that in these cities, with the exception of Des Moines, where 
defendant’s distillery is situated, no successful attempt has been 
made, unless it be recently, to enforce any of the provisions of thé 
prohibitory statute. The violators of the law have been secure 
from prosecutions, and in some of them, if not all, have been 
license by the municipal government. It isa noteworthy fact that 
counties of the State wherein the prohibitory law is and has 
41 been enforced and the law-abiding and loyal sentiment of the 
people secures the enforcement of this and all other criminal 
statutes are not mentioned by counsel as the places where distilleries 
have been erected. The inference is warranted that those who build 
and operate distilleries avoid these counties and seek the cities, where 
they may obtain immunity from prosecutions through the spirit of 
opposition to the law which sets it at defiance. Surely these con- 
siderations strip the facts stated by counsel and the arguments based 
therein of all force in support of their position, which, in effect, 
is that the statute is to be interpreted not to forbid the 
42 manufacture of liquor for exportation for the reason that it 
has been and continues to be violated. 

[V. Counsel contend that the statute is in effect repealed by non 
usu —that is to say, it has been so long without enforcement it is ob- 
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solete. Surely it will not do to hold that this statute, though not 
enforced, ceases to have due furce of law. There are many criminal 
statutes of the State which are often violated, under which there have 
never been prosecutions of which we have heard, though they have 
been in force for a great many years. It would surely aston- 
43 ish the profession should it be announced that these statutes 
cease to have the force of law through non usu. We know of 
no principle which supports such doctrine. 

Hill vs. Smith, 1 Morris, 95, is cited in support of counsel’s posi- 
tion, now under consideration. It was held in that case that an old 
United States statute was inoperative and repealed by non usu by the 
enactment of other irreconcilable statutes and by the establishment 
of an opposite legislative policy. It is not said that the statute was 
repealed by non usu alone, and it cannot be presumed that the court 

intended to present such a thought. Non usu indicated the 
dt purpose of repeal by conflicting statutes and the recognition 

of opposite legislation policy. Thus far non usu was an ele- 
ment upon which to base the conclusion that the statute was 
repealed. 

V. Counsel for defendant maintain that if their interpretation 1s 
not correct then the law is invalid, on the ground that it is in con- 
flict with the exclusive constitutional right of Congress to regulate 
commerce among the States. 

Counsel’s position, as we understand it, is this: The statute, under 
the interpretation we adopt, forbids the manufacture of intoxicating 

liquors for the purpose of transportation and sale out of the 
45 State, while its manufacture for sale for lawful purposes is 
authorized. Its manufacture for permitted purposes being 
lawful, it is a proper subject of property and of commerce. The stat- 
ute in forbidding its transportation interferes with interstate com- 
merce, and is a regulation thereof which, under the Constitution, is 
exclusively within the authority of Congress. We think brief con- 
sideration will serve to point out the error of this position. 
The statute, as we interpret it, authorizes the manufacture of 
liquors for permitted purposes and forbids it for all other purposes. 
It does not forbid the transportation of liquors out of the 
46 State. See code, sect. 1553 and amendment thereto, by chap. 
_ 148 Acts Twentieth Gen’l Ass. The prohibition of the stat- 
ute is directed alone to the manufacture of intoxicating liquors for 
purposes other than for sale, according to the provisions of the stat- 
ute. Code, sect. 1524. If the law be obeyed no liquor will be man- 
ufactured for transportation. Its operation is to prevent the produc- 
tion of an article which might be lawfully transported out of the 
State. Now, commerce consists in the interchange of commodiiies 
or property which is the subject of trade. It does not consist 
47 of the impossible interchange of things not in existence. 
There must be articles of trade before commerce can exist. 
How, then, can it be said that the statute by prohibiting the manu- 
facture of an article of trade regulates commerce? 

But if this view be not correct, and the authority to regulate com- 

merce extends to the regulation of the production of articles of 
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commerce, then is the State deprived of all authority of tax, license, 
prohibit, or otherwise regulate the manufacture and the manufac- 
tories of all articles which are intended when produced to be the 
subject of interstate commerce. One illustration will serve 
48 to show the effect of the doctrine to broaden the exclusive 
authority of Congress to regulate commerce. A manufac- 
tory of steam boilers for sale or transportation without the State is 
established within the residence portion of a city of this State with 
dwellings of citizens adjacent thereto. Now, under the doctrine ad- 
vanced by counsel, as the purpose of the owner of the manufactory 
is to produce erticles for interstate commerce, the nuisance cannot 
be abated under the laws and authority of the State for the reason 
that the abatement would be the enforcement of regulations of 
commerce—a subject exclusively within the authority of 
49 Congress. Surely it will not be contended that the authority 
of Congress reaches to this extent, but it may be urged that 
the boiler manufactory, according to the conditions of the illustra- 
tion, is, under the !a»s of the State, a nuisance—a thing doing injury 
to people of the State by interfering with their comfortable enjoy- 
ment of property, and may, therefore, be abated by the statute. The 
same things are true of a distillery which, under the laws of this 
State, is a nuisance. These thoughts need not be extended. They 
lead to the conclusion that counsel’s position upon this branch of 
the case is unsound 
VI. It is admitted on all hands that if the statute in ques- 
50 tion was enacted in the rightful exercise of the police power 
of the State itis valid. It is not important that we should 
here attempt to define what is called the police power or inquire 
into its extent. It is sufficient to say that it is a power which may 
be exercised by the State to secure, promote, and protect the 
wellfare, comfort, peace, and good morals of the people of the 
State. We need not make extended inquiry whether this 
power may be exercised to restore like benefits and protection 
to the people of sister States. It would seem, indeed, that, in 
view of the intimate relations of the people of the several 
5] States—being in fact one people, the subjects of one general 
government, with common interests for good government 
and prosperity of all—the State should in its legislation have regard 
to the peace, prosperity, comfort, and good morals of all the citizens 
of the Union. Surely the State ought not to permit things to be 
done within its borders which subvert the peace, prosperity, and 
good morals of the people of other States. No one will doubt that 
it is not only within the authority of the State to suppress conspira- 
cies and comuinations within her borders intended to disturb 
O2 the peace of a sister State, but that it ought to do so; and 
surely ven counsel for defendant will not contend that the 
power of the State may not be exerted to prevent the impairment 
of the health or good morals of the people of another State by the 
pursuit of business or by acts done within our own State. Will it 
be for a moment contended that the State cannot suppress the pub- 
lication of obscene literature intended to be circulated exclusively 
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in other States? Or may it not prohibit the manufacture within 
the State of unwholesome food for transportation and sale in other 
States? Not alone do the true doctrines of constitutional 
53 law deny that the power of the State is so restricted ; hu- 
manity, patriotism, interstate comity, and christianity all 
unite in protest against it. 

VII. But if it be assumed that the police power of the State may 
be exercised to secure benefits and protection to the State alone the 
prohibition of the statute in question, as we interpret it, finds ample 
support in the demand for protection of our people from the evils 
which would flow from the unrestricted manufacture of intoxicating 
liquors. It is proper to remark here that this power may not be 

arbitrarily or capriciously exercised, and never for purposes 
o4 other than the protection of the people and the suppression 

of evils threatening the subversion of the peace, comfort, and 
good morals of the people and their quiet and full enjoyment of 
property. 

The evils flowing from intoxicating liquor arise wholly from its 
use as a beverage; but this use is widespread, reaching ail classes 
of the people and both sexes and every age. No condition of life 
is Wholly exempt therefrom. 

An enumeration of all the evils arising from the use of intoxi- 
cating liquor need not be attempted. They are numerous and 

effect the people collectively and individually. Idleness, 
5d poverty, pauperism, crime, insanity, disease, and the distruc- 
tion of human life follow indulgence in the habits of using 
intoxicating drinks. Millions of our fellow-countrymen are ad- 
dicted to this habit, and of those millions become drunkards. 
Homes are broken up and domestic peace is destroyed by drunken- 
ness. ‘The prisons, almshouses, and institutions for the care of 
orphanage, insanity, and affliction are largely filled by the vice. 
These are evils, but uot all of the evils, of the alcohol habit affect- 
ing the social condition of the people and their comfort and good 
morals. 
But other evils attending the use of intoxicating beverages 
56 affect the State and its government. It is the prolific source 
of crime, pauperism, and insanity and thereby entails taxa- 
tion to defray the expenses of the conviction and punishment of 
criminals and the support of almshouses, asylums, and hospitals. 
It deteriorates mentaliy and physically the human stock, rendering 
its victims as well as their progeny less capable of bearing arms in 
defense of their country and of discharging other duties of the citi- 
zens. Soldiers are unfitted for duty by it, and thereby battles have 
been lost and the liberty of nations, if not lost, have been imperiled. 
Tradition perpetuates, if history does not fully record, the 
57 evils which have flowed from the alcohol habit of officers 
and soldiers of our own armies. Washington struggled with 
difficulties occasioned by it, and other commanders of later days 
have had a like experience, while patriotic soldiers have suffered on 
account of inebriety of officers in all branches of the military 
service, 
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The appetite for strong drink, possessed by so many of our country- 
men, demands constant gratification and the expenditure therefor 
of erroneous sums of money, thus creating a business, the keeping 
of saloons and dramshops, in which are employed an immense 

number of men. Their business and their relations with the 
58 idle and dangerous classes of society give them great influ- 
ence in public affairs. The municipal governments of the 
cities, often burdened with debts and robbed by unfaithful and 
mercinary officers in all departments, give evidence of the direction 
in which this influence exerted. Thinking men of this day largely 
concur in the opinion that the influence of the saloon and the idle- 
ness and vice of the multitude of its clientage united constitute the 
great peril of American institutions. ‘We think none will deny that 
nothing but evil flows from this source. 
59 That the State possesses the power in the exercise of its 
police authority to strike at the alcohol habit by regulating 
or totally suppressing the sale of intoxicating liquors for use asa 
beverage is admitted on all hands. We do rot understand that 
counsel for defendants deny it. All the courts of the Union, Fed- 
eral and State, which have passed upon the question unite in sus- 
taining this authority. See fora citation of these cases Cooley’s Con- 
stitutional Limitations, 582-3 and notes, and the first series and 
annual volumes of the United States Digest. 
The power to prohibit the sale of intoxicating liquors has 
60 been exercised by many States, and traffic therein with In- 
dians has been prohibited by statutes of the United States 
and of this and other States. The preservation of order in the 
Indian tribes and peace between them and the frontier settlers, the 
prevention of famine and disease, and the preservation of the very 
existence of these savages are the humane objects of these statutes. 
The same purpose demands legislation to protect the inebriates of 
our country—men, probably, equaling in number all the Indian 
tribes—from the destructive consequences of the gratification of their 
appetites for strong drink, which is no less uncontrol-able in them 
then in the Indians. Surely humanity and patriotism de- 
61 mands that the same protection be extended to this unfortu- 
nate class of citizens of the United States which is secured 
to the savage wards of our Government. 

In the exercise of the power to suppress saloons and prohibit the 
sale of intoxicating liquors as a beverage the Legislature of this 
State, in the constitutional exercise of its discretion, has forbidden 
the manufacture of intoxicating liquors except for sale for mechan- 
ical, medicinal, culinary, and sacramental purposes under regula- 
tions as prescribed by the statute. The prohibition of the manufact- 

ure is a means to effectuate the prohibition of the sale. The 
62 use of all means to accomplish the end not forbidden by con- 

stitutional restriction rests in the discretion of the legislative 
department of the State government. The courts cannot review the 
exercise of this discretion. 

VIII. But the prohibition of the manufacture of intoxicating 
liquor may be supported upon the ground that, per se, it has a deli- 


22 JOHN 8S. KIDD VS. I. E. PEARSON ET AL. 


terious effect upon good order and the peace, comfort, and morals of 
the people of the State. The manufacture of an article so perni- 
cious in its use asa beverage cannot be consistently authorized while 

its sale is forbidden. It would be as an effort to stay the flow 
63 of a stream when its very source should be destroyed. 

The manufacture in the State would offer inducements forthe 
violation of the law prohibiting sales, and would afford opportunities 
for the creation and gratification of the appetites by at least those 
engaged in and connected with it. For other reasons, which need 
not be stated, the Legislature esteemed the manufacture to be an evil 
which ought to be suppressed. . 

IX. But counsel insist that aleohol, which was alone manufactured 
by defendant, is not commonally used as a beverage. The statement 

: may be admitted to be true, but it is largely so used by people 
64 of some nationalities who have become citizens of the United 
States and often used by others. By the simple process of 
dilution of alcohol » beverage is made palatable enough to the 
victims of the appetite for strong drink, which may become the 
common drink of inebriates. 

X. Counsel argue, as we understand them, that, as the manu- 
facture of alcohol is permitted for sale for lawful purposes within the 
State, it does, when manufactured for exportation, not a lawful pur- 
pose, become property, and then its exportation, a purpose forbidden 

by the statute, becomes lawful on the ground that the re- 
65 striction upon its use is an interference with the. rights of 

property; but, conceeding that alcohol, without regard to the 
purpose of its manufacture, is property, it does not follow that its 
uses may not be restricted by the State in the exercise of its police 
authority. While the State may not deprive the citizens of his prop- 
erty, it may forbid its use for purposes which are subversive of the 
peace, order, and morals of the people and destructive of health and 
life. Counsel refer to statutes forbidding the manufacture of oleo- 
margarine and glucose, and express the opinion that they are not 

in conflict with constitutional provisions upon which they 
66 rely’ to defeat the statute under consideration in this case. 

We can discover no distinction between the statute under con- 
sideration and the statute referred to by counsel, which are doubtless 
based on the ground that the articles prohibited are detrimental to 
health or their production is in conflict with the interests of the 
people and the policy of the State enacting them. 

XI. But the use of property may be restricted for purposes con- 
nected with trade and other interests of the people. An illustration 

of legislation of this character is found in our game law, 
67 which forbids the transportation out of the State of any game 

killed within it, yet the killing of game is permitted with 
restrictions as to time any quantity or number killed. The sports- 
man may lawfully kill the prescribed number within the lawful 
time. ‘The game becomes his property, yet he cannot transport it 
out of the State. We have never heard doubts expressed as to its 
constitutionality. A little consideration will disclose its close simi- 
larity to the statute forbidding the transportation of intoxicating 
liquor. 
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XII. The defendant insists that, as there is no evidence tending 
to show that he was the owner of the distillery and the ma- 
68 chinery and movable property connected with its operation, 
the decree erroneously directs the closing of the distillery and 
the sale of the personal property to satisfy the costs of the action. 
There is no claimant of the property adverse to defendant, and no 
question is shown to have arisen in the court below involving the 
ownership of the property. The evidence establishes the fact that 
a nuisance was maintained in the building and the personal prop- 
erty was used in the violation of the law. The statute provides 
that when a nuisance is established in an action the personal 
property used about the premises shall be subject to sale 
69 upon the judgment. (See Acts 21st Gen’l Ass., chap. 66, sect. 
5.) If defendant owns the property or it has been used with 
the consent of the owner for the purpose of the violation of the 
statute, it is subject to be dealt with as provided by the statute. If 
it is not so owned or has not been so used the owner’s rights are not 
precluded ‘by the decree, aud he will be protected in proper proceed- 
ings which he may institute for that purpose. As no prejudice can 
result to any one from the decree, there is no ground for changing 
_ its provisions in this regard. 
70 XIII. Defendant further insists that the decree errs in 
directing the distillery to beclosed. The defendant bases this 
claim upon the ground that he holds a permit to manufacture liquor 
for lawful purposes, and the decree destroys his rights thereunder. 
But the court rightly found under the evidence that defendant 
maintained a nuisance by manufacturing liquor contrary to law. 
His permit is no protection against the penalties provided therefor. 
Having been found a violator of the law, the court will not presume 
that he will hereafter obey the law. He makes no claim or prom- 
ise that he will hereafter conduct his business lawfully. 
71 The violation of the law works a forfeiture of his permit. For 
these reasons the decree correctly directs the closing of the 
distillery ; at all events, itis in accord with the statute. If defendant 
is a lessee of the premises the lessor may obtain possession of the 
property by complying with the requirements of the statute. (Acts 
21 Gen'l Ass., chap. 66, sect. 5.) 
He suffers no prejudice from the decree. 
We have considered all questions arising in the case, and reach 
the conclusion that the decree of the district court ought to be 
affirmed. 


72 SEEVeERS, J., dissenting: 

[ do not understand it to be claimed in the foregoing opin- 
ion that there is any provision of the statute which in words forbids 
the manufacture of intoxicating liquors for sale out of the State for 
purposes which are unlawful if the sale was made in this State. 
If there is no such provision of the statute, then the right to trans- 
port the liquor for sale out of the State necessarily exists. 

I do not understand it to be claimed by the majority of the court 
that there is any distinction between the seller and manutfact- 
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73 urer, but that both are placed by the statute on the same 

footing. It is true it is stated in the opinion of the majority 
that “There is no provision of the statute which by fair construc- 
tion authorizes its manufacture for exportation.” ‘This, it seems to 
me, is not a fair statement of the question to be determined, which 
is whether there is any provision of the statute which in terms or 
by fair construction forbids the transportation of liquors for sale 
beyond the boundaries of the State. Unless there is such a statute 
the right clearly exists, although there may not be an affirmative 

statute declaring the existence of such right. A statute which 
74 simply declares that liquors cannot be manufactured or sold 

except for certain specified purposes is not sufficient, for the 
reason that it does not by necessary implication apply to the manu- 
facture of liquors for sale out of the State. 

Therefore it seems to me the logic of the foregoing opinion is 
faulty; especially is this so where the prior discussions of this court 
are concerned. In Niles vs. Frees, 25 lowa, 41, it is said by-Beck, J., 
speaking for the court: “ Intoxicating liquors in the possession of a 
citizen, who holds them for the purpose of selling them unlawfully 

within the State, or for transporting them without the 
75 State for lawful tra-fic, are not subject to seizure. Code, sect. 

1525. To constitute the owning and keeping of intoxicating 
liquors unlawful, there must exist an intent to sell or dispose of them 
within the State contrary to law. In the absence of such intent the 
possession of this kind of property is lawful. If lawful, the law must 
protect the property.” This decission was made in 1872, and 
Becker vs. Bitten, 39 Iowa, 668, was decided two years later, in which 
Cole, J., speaking for the court, said: “ Further than this, the right 

to export remains unlimited to the manufacturer and pur- 
76 chaser.” The italics are mine. Such was the construction 

placed on the statute by this court twelve or more years ago. 
Six sessions of the Gen’! Ass. have since then been held,and it must 
be assumed the members of the Gen’! Ass. are conversant with the 
decissions of this court construing the statutes of the State, and yet 
no amendment thereto was made, as is conceded by the majority, 
which changes the statute so as lo avoid the construction adopted in 
the foregoing decissions. During the same period the distillery in 

question was in daily operation within sight of the capitol, 
77 and it was regarded, by at least some of the citizens of the 

State, as an outrage, and that its existense was unlawful—-at 
least at four of the sessions of the Gen’l Ass. the prohibitory law 
was in some respects amended. 

During such period hundreds of barrels of alcohol were annually 
manufactured at the distillery, sold and transported from the State, 
and yet no attenipt was made, I believe—existed about the time this 
proceeding was commenced—to have such manufacture and sale 
declared unlawful. This fairly, | think, shows a contemporaneous 

construction of the statute by this court, acquiessced in by 
78 the Legislature and people, and therefore the language used 
in the foregoing decissions cannot at this late day be regarded 
as inaccurate expressions of judicial thought, or that it is mere 
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dictum. Besides this, in my opinion, it cannot be fairly said that 
the language used was not applicable to the question actually deter- 
mined. It, therefore, seems to me that the construction ofthe statute, 
now for the first time adopted, is an after-thought. It cannot be 
fairly said that during the period mentioned public sentiment in 
the county of Polk was opposed to the enforcement of the 
79 prohibitory law, whatever may be the fact as to other coun- 
ties in the State. In all cases where the proper construction 
of a statute has been in force for several years the contemporaneous 
construction thereof by the people, courts, and Legislature, either 
by acquiessance or otherwise, is entitled to great consideration if the 
terms of the statute make its construction doubtful and uncertain. 
In my opinion, the statute was properly constructed by this court 
years ago, and that, as an original proposition, such construction is 
right. This depends wholly upon the construction that should be 
given to sect. 1523 of the code; this in substance is conceeded 
80 by the majority. The other sections of the code referred to 
are mere make-weights, which favor or deduct from the con- 
struction placed upon sect. 1523 in the foregoing opinion. Now, 
what is the scope and object of the statute? The manufacture and 
sale of intoxicating liquors, except for lawful purposes, is forbidden. 
But where is the sale forbidden? In this State, of course; such is 
the exprevs language of the statute. It will not be claimed, I as- 
sume, if a person sells in another State intoxicating liquors that he 
can be punished in this State, or that the statute makes such sale 
unlawful. Mr. Kidd, therefore, when he sold alcohol in New 
81 York or in this State for shipment to and use in that State 
did no act which is forbidden by the laws of this State. It 
will be observed that it is conceeded by the majority that it is im- 
material whether the sale was made out of this State or within the 
State for transportation and use out of it. If the sale is not unlaw- 
ful how can the manufacture be unlawful when both by the statute 
are placed on precisely the same basis, as I think must be conceded 
to be the logical result of the foregoing opinion. 
In my judgment, the plain and only meaning of the statute is 
that the sale in this State and the manufacture for sale and 
82 use in this State of intoxicating liquors for unlawful pur- 
poses are alone prohibited, and that the statute does not un- 
dertake to say what may be done with the liquor in another State. 
If it did, a question would be presented as to the validity of the 
statute. Therefore the right to sell and transport liquor from the 
State exists simply because it is not prohibited. In my opinion, the 
construction of the statute adopted by the majority makes a conflict 
between it and the Constitution of the United States, and therefore 
the fifth paragraph of the foregoing opinion is unsound. As 
83 long as intoxicating liquors and corn are regarded as prop- 
erty the right to transport either out of the State exists, al- 
though the avowed use of the corn so shipped is the manufacture of 
such liquors in another State. I also desire to reserve to myself the 
right hereafter to determine the extent of the police power inherent 
in the State. 
4—1147 
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As an individual I cordially assent to all that is said in the opin- 
ion of the majority as to the evils of intemperance; but I have 
doubts as to its materiality in the determination of this controversy. 

The judgment of the district court should be reversed. 

Reed, J., concurs in this dissent. 


84 And on the same day said supreme court rendered a final 
judgment in said cause, which judgment, being duly re- 
corded, is in the words and figures following, to wit: 


I. E. Pearson and 8. LouGHran \ 

vs. LN HNO 

_- - No. 125855. 
THE INTERNATIONAL DisTILLERY an- JOHN S. KIDD, | 
Appellant. J 


Appeal from Polk district court. 


' In this cause the court, being fully advised in the premises, file 

their written opinion affirming the judgment of the district court, 

Justices Seevers and Reed dissenting. 

It is therefore considered by the court that the judgment of the 

court below be, and it is hereby, affirmed, and that a writ of proce- 
dendo issue accordingly. 

85 It is further considered by the court that the appellant, 
John 8. Kidd, pay the costs of this appeal, taxed at 63.75 

dollars, and that execution issue therefor. 


And afterwards, to wit, on the 20th day of September, 1887, there 
was lodged in the office of the clerk of the supreme court of Iowa a 
petition for writ of error, said petition, with the endorsemements 
thereon, being in the words and figures following, to wit: 


86 Unirep Sr..tes oF America, State of Iowa: 


To the Honorable Austin Adams, chief justice of the supreme court 
of Iowa: - 
The petition of John 8. Kidd respectfully shows that on the 10th 
day of September, 1887, a final decree was rendered against your 
petitioner in the supreme court of Iowa as follows: 


I. EK. Pearson and 8. J. Lovguran, Appellees, 


v8. ‘if 2 
T i tilitininatien " » > No. 12885. 
HE INTERNATIONAL DistTILLeERY and Joun S. Kipp, 
Appellant. 


Appeal from Polk district court. 


87 In this caus-, the court, being fully advised in the premises, 
file their written opinion affirming the judgment of the dis- 
trict court, Judges Seevers and Reed dissenting. _ 
It is therefore considered by the court that the judgment of the 
court below be, and it is hereby, affirmed, and that a writ of pro- 
ce-ndo issue accordingly. 


ee eee 


JOHN 8S. KIDD VS. I. E. PEARSON ET AL. 27 


It is further considered by the court that the appellant pay the 
costs of this appeal, taxed at $—, and that execution issue therefor. 


The judgment or decree of the said district court so affirmed was 
as follows: 

Now, on this 14th day of March, 1887, this cause came on for final 

hearing before the court, the plaintiffs appearing by Lewis 
88 Todhunter, Cole, McVey & Clark, and Runnells & Walker, 
and the defendants by Lehman & Park, and the court being 
fully advised in the premises and having heard all the proofs offered 
on said hearing and the arguments of counsel, finds that the de- 
fendant distillery was and is erected on that part of lot fifty-five 
(55) and the west half of lot fifty-six (56), in Brooks & Co.’s addition 
to the city of Des Moines, Iowa, lying on the north side of the Chi- 
cago, Burlington & Quincy Railroad Company’s right of way 
through said lots, containing eleven (11) and seventy (70) one hun- 
dredths acres of land, according to the survey, and also a strip or 
parcel of land twelve (12) feet wide off of the east end of lot fifty- 
nine (59), in said addition, all in the county of Polk and State 
89 of Iowa and within the corporate limits of the city of Des 
Moines. 

The court further finds that the plaintiffs were and are citizens of 
Des Moines, lowa. 

The court further finds that the said distillery consists of build- 
ings, machinery, fixtures, furniture, moveable property, vessels, and 
uppliances for the manufacture of intoxicating liquors, and that the 
object and purpose of said buildings, appliances, and fixtures afore- 
said were and are the manufacturing and producing In large quanti- 
ties intoxicating liquors. 

The court further finds that the defendant, John 8. Kidd, bas 
been continuously, since the 4th day of July, 1884, and is now en- 

gaged in the illegal manufacture, by means of the appli- 
90 ances aforesaid, of intoxicating liquors upon said premises, 

and that the said John S. Kidd has been, during ali said 
time, and is now engaged in the manufacture of intoxicating 
liquors contrary to law. 

The court further finds that since the 4th day of July, 1884, the 
said John S. Kidd, by means of the distillery and appliances afore- 
said, has been and is now engaged on said premises, by himself, his 
officers, servants, and agents, in the unlawful manufacture of in- 
toxicating liquors at said place, contrary to the laws of the State of 
Iowa, 

The court further finds that the buildings erected upon said prem- 
ises in which the said manufacture has been carried on, and the 
machinery, fixtures, furniture, moveable property, vessels, and ap- 

pliances therein and used therefor, have become and are now 
o] a nuisance and should be abated. 

The court further finds that the defendant, John S. Kidd, 
has been, since July 4, 1884, engaged in the illegal manufacture of 
large quantities of intoxicating liquors. no part of which was used 
or required by the wants of the neighborhood or the locality in which 
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said business has been carried on, and that the business of said Kidd 
as conducted by him was not necessary and proper for the accom- 
modation of the neighborhood in which it was conducted. 

It is therefore ordered, adjudged, and decreed that the said John 
S. Kidd be perpetually enjoined from manufacturing on said prem- 
ises any and all kinds of intoxicating liquors; that the defendant, 

the International Distillery, with its officers, servants, and 
92 agents, be perpetually enjoined from manufacturing any in- 

toxicating liquors upon the said premises; and that the said 
John S. Kidd and the said International Distillery, and each of 
them, their servants, agents; and assigns, be perpetually enjoined 
from manufacturing all intoxicating liquors upon said premises. 

It is further ordered, adjudged, and decreed by the court that said 
nuisance be abated, and the sheriff of Polk County, Iowa, is hereby 
ordered to seize all fixtures, furniture, vessels, and movable property 
‘used on and about said premises in carrying on the said unlawful 
business, and that said sheriff move the same from said premises 
and sell the same in the manner provided for the sale of chattels 

under execution, and that he securely close the said build- 
93 ings and distillery erected on said premises against the use 

or occupation of the same for the manufacture of intoxicating 
liquors. 

It is further ordered, adjudged, and decreed that the proceeds of 
the sale of the said personal property shall be applied, first, in pay- 
ment of the costs in this action and the abatement of said nuisance, 
and, secondly, to the satisfaction of the fines and costs adjudged 
against the said defendants and the keepers of said nuisance, and 
the balance, if any, shall be paid to the defendant, John 8. Kidd. 

It is further ordered, adjudged, and decreed that $ be taxed 
as attorneys’ fee- in favor of plaintiffs’ attorneys, and that the de- 
fendants pay the costs in said cause, and said attorne-s’ fees and 

costs are declared to be a lien upon said premises, and that 
04 special execution issue therefor. 
Ts all of which defendant excepts. 

March 14, 1887. 

(Signed) W. F. CONRAD, Judge. 


All of which will appear by the records and proceedings in said 
cause. 

Your petitioner shows that said judgment was rendered by the 
supreme court of the State of Iowa in a certain cause wherein L. E. 
Pearson and 8. J. Loughran were plaintiffs and appellees and the 
International Distillery and your petitioner were defendants and 
your petitioner appellant, and that said court is the highest court of 
said State in which a decision in said suit could be had, and your 
petitioner claims the right to remove said judgment to the Su- 

preme Court of the United States by writ of error under sec. 
95 709 of the Revised Statutes uf the United States because in 
the said suit your petitioner claimed the right to manufacture 
alcohol at and upon the premises hereinbefore described and ship the 
same to other States and countries, and the decision of the State 
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court thereon was adverse to your petitioners, and in said suit was 
drawn in question the validity of a statute of the said State on the 
ground of its being repugnant to the Constitution and laws of the 
United States, and the decision was in favor of such its validity ; 
all of which appears by the record and proceedings in said cause. 
Wherefore your petitioner prays the allowance of a writ of error 
returnable into the Supreme Court of the United States and 
96 for citation and supersedeas; and your petitioner will ever 
pray, ete. 
JOHN 8S. KIDD, Petitioner, 
By LEHMAN & PARK, 
C. C. & C. L. NOURSE, anp 
GEO. G. WRIGHT, 


His Altorneys. 


Itaving considered the foregoing petition, | hereby certify that 
the supreme court of Iowa is the highest court of law or equity in 
suid State in which a decision of said case could be had, and that 
there is involved in said case a Federal question, to wit, the ques- 
tion of the validity of a statute of said State on the ground of its 
repugnance to the laws and Constitution of the United States, and 
the decision was in favor of such its validity, and the writ of error 
is therefore allowed as prayed. 

AUSTIN ADAMS, 


Chief Justice of the Supreme Court of Iowa. 


97 And on the same day there were filed in the office of the 

clerk of said court a writ of error, bond and citation, and 
assigninent of errors, and the same are hereto attached, following in 
the order named, in original form, and are madea part of this 
transcript, and true copies of said writ of error, bond, and citation 
remain lodged in said clerk’s office. 


974 UnItTep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
the judges of the supreme court of the State of lowa, Greeting : 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
you, being the highest court of law or equity of said State in which 
a decision could be had in the said suit between I. E. Pearson and 
S. J. Loughran, plaintiffs & appellees, & John S. Kidd, defendant 
and appellant, wherein was drawn in question the validity of a 
statute of said State on the ground of its being repugnant to the 
Constitution and laws of the United States, and the decision was in 
favor of such its validity, a manifest error hath happened, to the 
great damage of the said John S. Kidd, as by his complaint 
appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
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given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the third Monday 
of the term, beginning on the second Monday of October next, in 
the said Supreme Cuurt to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 14th day of September, A. D. 
1887. 

[Seal U. S. Circuit Court, Southern District Lowa. ] 
EDWARD R. MASON, 
Clerk U. 8S. C. C., Dist. of Lowa. 


Allowed, 
AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Iowa. 


[Endorsed :] 12885. John S. Kidd v. I. E. Pearson et al. Writ of 
error. Filed Sep. 20, 1887. G. B. Pray, clerk sup. court. 


98 Unirep States oF AMERICA, } .. . 
State of Lowa, a 


Know all men by these presents that we, John S. Kidd, as prin- 
cipal, and J. G. Rounds and C. W. Rogg, as sureties, are firmly held 
and bound unto I. E. Pierson and 8. J. Loughvan in the full and 
just sum of ten thousand dollars, to be paid to the said I. E. Pier- 
son and 8. J. Loughran, their attorneys, executors, administrators, 
or assigns ; to which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. 

Sealed with our seals and dated this 14th day of September, in 
the year of our Lord one thousand eight hundred & eighty-seven. 

Whereas lately at a session of the supreme court of the State of 
Iowa, in a suit depending in said court between I. E. Pierson and 
S. J. Loughran, plaintiffs and appellees, and John S. Kidd, defendant 
and appellant, a final judgment was rendered against the said John 
S. Kidd, and the said John S. Kidd having obtained a writ of error 

and filed a copy thereof in the clerk’s office of the said court 
99 to reverse the said judgment in the aforesaid suit, and a cita- 

tion directed to the said I. E. Pierson and S. J. Loughran, 
citing and admonishing them to be and appear at a term of the Su- 
preme Court of the United States to be holden at Washington the 
second Monday of October next, on the third Monday thereof: 

Now, therefore, the condition of the above obligation is such that 
if the said John S. Kidd shall prosecute said writ of error to effect 
and answer all damages and costs if he fail to make his plea good, 
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then the above obligation to be void; else to remain in full force 


‘ and virtue. 
JOHN S. KIDD. 
J. G. ROUNDS. 
CHAS. W. ROGG. 


Strate or lowa, | ~e 
Polk County, | ° 


We, J. G. Rounds & Chas. W. Rogg, being severally sworn, depose 
and say and each for himself says that he isa resident of the State 
of Iowa; that he is one of the sureties in the foregoing bond; that 
he is worth the sum of ten thousand dollars beyond the amount of 
his debts, and that he has property liable to execution in the State 
of Iowa equal to ten thousand dollars. 

J. G. ROUNDS. 
CHAS. W. ROGG. 


Sworn to before me and subscribed in my presence by the said J. 
G. Rounds and Chas. W. Rogg this 14th day of September, 1887. 


[ Notarial Seal R. O. Green, lowa.] 
R. O. GREEN, 
Notary Public. 


[Endorsed :] 12885. John 8. Kidd v. I. E. Pearson et al. Writ of 
error bond. Filed Sep. 20, 1887. G. B. Pray, clerk sup. court. 


The within bond and sureties approved this September 15th, 
1887. 
AUSTIN ADAMS, 


Chief Justice of the Supreme Court of Iowa. 


100 UNITED STATES OF AMERICA: 


The President of the United States to I. E. Pearson and 8. J. Lough- 
ran, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washing- 
ton on the second Mcenday of October, 1887, next, on the third 
Monday of said term, pursuant to’a writ of error filed in the 
clerk’s office of the supreme court of the State of Iowa, wherein 
John 8. Kidd is plaintiff in error and you are defendants in error, 
to show cause, if any there be, why judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in this behalf. 

Witness the Honorable Austin Adams, chief justice of the supreme 
court of lowa, this 15th day of September, in the year of our Lord 
one thousand eight hundred and eighty-seven. 

; AUSTIN ADAMS, 
: Chief Justice of the Supreme Court of [owa. 
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101 The annexed citation came into my hands for service Sep- 
tember 20th, 1887, and on the same day I served it on I. EK. 
Pearson and S. J. Loughran, at Des Moines, Iowa, by reading it to 
each one of them and delivering to each one a true copy thereof. 
EDW. CAMPBELL, Jr., 
U. 8S. Marshal, 
By 8. 8S. ETHRIDGE, Deputy. 


Fees, $5.10, paid by John 8. Kidd. 


[Endorsed :] 12885. John S. Kidd vs. I. E. Pearson et al. Cita- 
tion. Filed Sep. 20, 1887. G. B. Pray, clerk sup. court. 


102 Assigment of Errors. Filed Sept. 20,1887. G.P. Pray, Clerk 
Sup. Court. 


Unitep States oF AMERICA: 
Supreme Court. 


Joun 8S. Kipp, Plaintiff in Error, 
vs. 
I. E. Prerson and S. J. Loucuran, Defendants in Error. 


Now comes the said John S. Kidd, plaintiff in error, and for an 
assignment of errors herein says that at the January term, A. D. 
1887, of the district court of Polk county, in the State of Lowa, in 
a certain cause therein pending, in which he, the said John 8. Kidd, 
was defeidant and the said I. E. Pierson and 8S. J. Loughran were 
plaintifis, a decree was rendered against him and in favor of the 
said Pierson and Loughran ordering the abatement of the Inter- 
national Distillery premises, buildings, fixtures, machinery, etc., as 
a nuisance; also prohibiting and enjoining the said John 8. Kidd from 
operating or using the said International Distillery premises, prop- 
erty, buildings, fixtures, machinery, etc., for the manufacture of 
alcohol, and also awarding judgment against him, the said Kidd, 

for the costs of suit. 
103 And said John 8. Kidd further represents that at the June 
term, A. D. 1887, of the supreme court of the State of Iowa, 
which is the highest court of law or equity in said State in which 
a decision of said case could be had, said decree was by said court 
affirmed. 

The proceedings against the said Kidd were brought under chapter 
six, title eleven, of the code of Iowa, as amended by chapter one 
hundred and forty-three of the acts of the twentieth General As- 
sembly. So much of the said statute as is necessary to the decision 
of this case is set out herewith as Exhibit A and is hereby referred 
to and made a part hereof. 

In the rendition of the said deeree and in its affirmance error 
intervened to the prejudice of said John S. Kidd, as will appear 
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from the record, and among the errors so intervening are the follow- 
ing, Viz: 

1. The said John 8. Kidd was engaged in the manufacture of alco- 
hol at and upon the premises of the International Distillery, and 
the alcohol manufactured was by him shipped to other States and 
to foreign countries, and such manufacture was, by reason of such 
disposition of the product, adjudged to be illegal and a nuisance, 
and the said distillery was therefore ordered to be abated and the 
said John 8. Kidd forever enjoined from using or operating the same 
for the manufacture of alcohoi. 

2. Thesaid John 8S. Kidd was engaged in the manufacture of 

104 aleohol at the International Distillery in the city of Des 

Moines, in said State, and the alcohol so manufactured by 

him was by him shipped to other States and to foreign countries, 

and it was held that the manufacture of aleohol when carried on 

for ¢he purpose of such shipment was in violation of the statute of 

Iowa, and said statute was held to be valid and not repugnant to 
the Constitution of the United States, section eight, article one. 

3. The said statute of lowa was construed to limit and confine the 
manufacture of alcoholin said State to such as was to be sold therein 
for medicinal, mechanical, culinary, and sacramental uses, and to 
prohibit such manufacture for transportation or use outside of the 
State, and, so construed, the said statute was held to be valid and not 
repugnant to the Constitution of the United States, section eight, 
article one. 

4. The said statute of Iowa, as construed by the State courts, per- 
mits the manufacture of alcohol in said State when such alcohol is 
to be sold therein for medicinal, mechanical, culinary, and sacra- 
mental uses, and forbids such manufacture when such alcohol is to 
be shipped to o.her States or countries or Is put to any other use, 
and, so construed, the said statute was held to be valid and not re- 
pugnant to the Constitution of the United States, fourteenth article 

of amendment thereto. 
105 5. The said statute of Iowa was construed to permit the 

manufacture of aleohol only when manufactured to be sold 
for medicinal, mechanical, culinary, and sacramental uses, and to 
prohibit its manufacture when manufactured and sold without re- 
striction to such uses, although sold and used in other States and 
countries and in conformity with the laws of such other States and 
countries, and, so construed, the statute was held to be valid and not 
repugnant to the Constitution of the United States, section eighth, 
article one. 

The several holdings complained of as error are all essential to 
sustain the decree rendered herein. 

Wherefore he prays that the said judgment may be reversed. 

JOHN 8. KIDD, 
By LEHMANN & PARK, 
C. C. anp C. L. NOURSE, ann 
GEO. G. WRIGHT, 
His Attorneys. 
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106 Exursir “A.” 

The sections following are sections of the code of Iowa, chapter 
six, title eleven, as amended by chapter 143 of the acts of the 20th 
General Assembly. 


Cuapter 6, Tite XI, AS AMENDED. 
Intoxicating Liquors. 


ale Prohibited—de- = Section 1523. No person shall manufacture or 
sell, by himself, his clerk, steward, or agent, di- 
rectly or indirectly, any intoxicating liquors, ex- 
cept as hereinafter provided; and the keeping of 
intoxicating liquors, with intent on the part of the 
owner thereof or any person acting under his au- 
thority or by his permission, to sell the same within 
this State contrary to the provisions of this chap- 
ter is hereby prohibited, and the intoxicating 
liquor so kept, together with the vessels in which 
it is contained, is declared a nuisance, and shall 
be forfeited and dealt with as hereinafter pro- 


vided. 
Sec. 1524. Nothing in this chapter shall be con- 
Importers. strued to forbid the sale by the importer thereof 


of foreign intoxicating liquor imported under the 
authority of the laws of the United States regard- 
ing the importation of such liquors and in accord- 
ance of such laws: Provided, That tie said liquor 
at the time of said sale by said importer remains 
in the original casks or packages in which it was 
. by him imported and in quantities not less than 
the quantities in which the laws of the United 
States require such liquors to be imported and is 
sold by him in said original casks or packages 
and in said quantities only; and nothing con- 
tained in this law shall prevent any per- 
107. sons from manufacturing in this State 
liquors for the purpose of being sold, ac- 
cording to the provisions of this chapter, to be used 
for mechanical, medicinal, culinary, or sacra- 
mental purposes. 
orenalty for mavufaet — SEC, 1520. Every person who shall manufacture 
any intoxicating liquors as in this chapter pro- 
hibited shall be deemed guilty of a misdemeanor, 
and upon his first conviction for said offense shall. 
pay a fine of two hundred dollars and costs of 
prosecution or be imprisoned in the county jail 
not to exceed six months, and on his second and 
every subsequent conviction for said offense he 
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shall pay a fine of not less than five hundred dol- 
lars nor more than one thousand dollars and costs 
of prosecution and be imprisoned in the county 
jail one year. 

Sec. 1526. Any citizen of the State except hotel- 
keepers, keepers of saloons, eating-houses, grocery- 
keepers, and confectioners is hereby permitted, 
within the county of his residence, to manufacture 
or buy and sell intoxicating liquors for mechani- 
cal, medicinal, culinary, and sacramental pur- 
poses only, provided he shall first obtain permis- 
sion from the board of supervisors of the county 
in which such business is conducted, as fol- 

lows: 
108 Sec. 1527. He shall first procure a certifi- 

cate, signed by a majority of the legal 
electors of the township, town, or ward in which 
he desires to manufacture or sell said liquors, that 
he is a citizen of the county and State; that he is 
of good moral character, and that they believe 
him to be the proper person to buy and sell in- 
toxicating liquors for the purposes named in the 
preceding section. 

Sec. 1528. He shall make and file a bond, to be 
approved by the auditor of the county where ap- 
plication is made, in the sum of three thousand 
dollars, with two or more sureties, who shall jus- 
tify in double the amount of said bond, condi- 
tioned that he will carry out the provision of all 
the laws now or hereafter in force relating to the 
sale of intoxicating liquors, and which said bond 
shall run in the name of the county for the bene- 
fit of the school fund: Provided, That in case of 
a permit to manufacture intoxicatiug liquors the 
penalty of the bond shall be five thousand dol- 
lars. 

Sec. 1529. Upon the presentation of such certifi- 
cate and bond to the county auditor a day shall 
be fixed by the said auditor for the final hearing 
of the application by the board of supervisors and 
notice thereof given by publication in at least one 
newspaper published in the county or by posting 
such notice in the township, town, or ward in 
which the business is to be conducted. Such pub- 
lication or posting shall be at least ten days prior 
to the time of the final hearing, and the applicant 
shall pay the expenses thereof in advance. 

Sec. 1530. At such final hearing any resident 
of the county may appear and show cause why 
such permit should not be granted, and the same 
shall be refused unless the board shall be fally 
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satisfied that all the requirements of the law have 
in all respects been fully complied with ; that the 
applicant is a person of good moral character, and 
that, taking into consideration the wants of the 
locality and the number of permits already granted, 
such permit would be necessary and proper for 
the accommodation of the neighborhood. 

Sec. 1537. No person having a permit to sell 
intoxicating liquors under this chapter shall sell 
the same at a greater profit than thirty-three per 
cent. on the cost of the same, including freights, 
and every person having such permit shall make, 
on the last Saturday of every month, a return, in 
writing, to the auditor of the county showing the 
kind and the quantity of the liquors purchased 
by him since the date of his last report, the 
price paid, and the amount of freights paid on 
the same; also the kind and quantity of liquors 
sold by him since the date of his last report, to 
whom sold, for what purpose, and what price ; also 
the kind and quantity of liquor remaining on 
hand, which report shall be sworn te by the per- 
son having the said permit and shall be kept by 
the auditor, subject at all times to the inspection 
of the public; and the provisions of this section 
shall apply to persons holding a permit to manu- 
facture intoxicating liquors, so far as the same re- 
lates to the report; and any such manufacturer 
shall, within the time specified for parties holding 
a permit to sell, also report the quantity and kind 
of liquors by him manufactured since the date of 
lis last report, and also the quantity and kinds of 
liquor sold by him and for what purpose and to 

whom sold. 
109 Sec. 1540. If any person not holding such 

a permit, by himself, his clerk, servant, or 
agent, shall, for himself or any person else, di- 
rectlyor in directly, or on any pretense or by any 
device, sell, or, in consideration of the purchase of 
any other property, give, to any person any in- 
toxicating liquors, he shall for the first offense be 
deemed guilty of a misdemeanor, and on convic- 
tion for said first offense shall pay a fine of not 
less than fifty or more than one hundred dollars 
and costs of prosecution and stand committed to 
the county jail until such fine and costs are paid ; 
for the second and every subsequent offense he 
shall pay, on conviction thereof, a fine of not less 
than three hundred dollars nor more than five 
hundred dollars and costs of prosecution and be 
imprisoned in the county jail not to exceed six 
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months. All clerks, servants, and agents of what- 
ever kind engaged or employed in the manufact- 
ure, sale, or keeping for sale, in violation of this 
chapter, of any intoxicating liquor shall be charged 
and convicted in the same manner as principals 
may be, and shall be subject to the penalties herein 
provided. indictments and information for vio- 
lations under this section may allege any number 
4 of violations of its provisions by the same party, 
but the various allegations must be contained in 
separate counts, and the person so charged may 
be convicted and punished for each of the viola- 
tions so alleged as on separate indictments or in- 
formations, but a separate judgment must be en- 
tered on each count on which a verdict of guilty 
is rendered. The second and subsequent convic- 
tions mentioned in this section shall be construed 
to mean convictions on separate indictments or 
information; and in default of the payment of 
the fines and costs provided for the first convic- 
tion under this section the person so convicted 
shall not be entitled to the benefit of chapter 
forty-seven, title twenty-five, of this code until 
he shall have been imprisoned sixty days. 
_ Sec, 1542. No person shall own or keep or be  gyaing or keeping 
in anyway concerned, engaged, or employed in with intent to sell. 
owning or keeping any intoxicating liquors with 
intent to sell the same within this State or per- 
mit the same to be sold therein in violation of the 
provisions hereof, and any person who shall so 
own or keep or be concerned, engaged, or em- 
ployed in owning or keeping such liquors with 
uny such intent shall be deemed, for the first of- 
fense, guilty of a misdemeanor, and on convic- 
tion for said first offense shall pay a fine of not 
less than fifty nor more than one hundred dollars 
and costs of prosecution, and shall stand com- 
mitted to the county jail until such fine and costs 
are paid, and in default of such fine and costs he 
shall not be entitled to the benefits of chapter 
forty-seven, title twenty-five, of the code until he 
shall have been imprisoned sixty days; for the 
second and every other subsequent offense he 
shall pay a fine of not less than three hundred 
dollars nor more than five hundred or be 1m- 
prisoned in the county jail not more than six 
inonths or by both such fine and imprisonment 
in the discretion of the court. 

And upon trial of every indictment or informa- 
tion for violations of the provisions of this section 
proof of the finding of the liquor named in this 
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indictment or in the information in the posses- 
sion of the accused, in any place except his pri- 
vate dwelling-house or its dependencies, or 1n 
such dwelling-house if the same is a tavern, pub- 
lic eating-house, grocery, or other place of public 

resort, or in unusual quantities in the 
110 private dwelling-house or its dependencies 

of any person keeping a tavern, public 
eating-house, grocery, or other place of public 
resort in some other place, shall be received and 
acted upon by the court as presumptive evidence 
that such liquor was kept or held for sale contrary 
to the provisions hereof. 

Src. 1543. In case of violation of the provisions 
of either of the three preceding sections or of sec- 
tion fifteen hundred and twenty-five of this chap- 
ter the building or erection of whatever kind or 
the ground itself in or upon which such unlawful 
manufacture or sale or keeping with intent to sell, 
use, or give away of any intoxicating liquor is 
carried on or continued or exists and the furni- 
ture, fixtures, vessels, and contents is hereby de- 
clared a nuisance, and shall be abated as herein- 
after provided, and whoever shall erect or estab- 
lish or continue or use any building, erection, or 
place for any of the purposes prohibited in said 
section shall be deemed guilty of a nuisance and 
may be prosecuted and punished accordingly, and 
upon conviction shall pay a fine of not exceeding 
one thousand dollars and costs of prosecution and 
stand committed until the fine and costs are paid ; 
and the provisions of chapter 47, title 25, of this 
code shall not be applicable to persons committed 
under this section. Any citizen of the county 
where such nuisance exists or is kept or main- 
tained may maintain an action in equity to abate 
and perpetually enjoin the same, and any person 
violating the terms of any injunction granted in 
such proceedings shall be punished, as for con- 
tempt, by a fine of not less than five hundred nor 
more than one thousand dollars or by imprison- 
ment in the county jail not more than six months 
or by both such fine and imprisonment in the dis- 

cretion of the court. 
11] Sec. 1553. If any express company, rail- 
way company, or any agent or person in 
the employ of any express company or railway 
company or if any common carrier or any person 
in the employ of any common carrier or if any 
other person knowingly bring within this State 
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knowingly transport or convey between points or 
from one place to another within this State, for 
any other person or persons or corporation, any 
intoxicating liquors without first having been 
furnished with a certificate from and under the 
seal of the county auditor of the county to which 
said liquor is to be transported or is consigned 
for transportation or within which it is to be con- 
veyed from place to place certifying that the con- 
signee or person to whom said liquor is to be 
transported, conveyed, or delivered is authorized 
to sell such intoxicating liquors in such county, 
such company, corporation, or person so offend- 
ing, and each of them, and any agent of such 
company, corporation, or person so offending, 
shall, upon conviction thereof, be fined in the 
sum of one hundred dollars for each offense and 
pay costs of prosecution, and the costs shall in- 
clude a reasonable attorney fee, to be assessed by 
the court, which shall be paid into the county 
fund, and stand committed to the county jail 
until such fine and costs of prosecution are paid. 
The offense herein defined shall be held to be 
complete and shall be held to have been com- 
mitted in any county in the State through or to 
which said intoxicating liquors are transported 
or in which the same are unloaded for transporta- 
tion or in which said liquors are conveyed from 
place to place or delivered. It shall be the duty 
of the several county anditors of this State to 
issue the certificate herein contemplated to any 
person having such permit, and the certificate so 
issued shall be truly dated when issued and shall 
specify the date at which the permit expires, as 
shown by the county records. 
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I, G. B. Pray, clerk of the supreme court of Iowa, do hereby cer- 
tify that the feregoing is a true and correct transcript of the record 
and proceedings of a case tried and decided in said court between I. 
kK. Pearson and 8. J. Lougran, ple‘ntiffs and appellees, and John 8. 
Kidd (now pl’ff in error), defendant and appellant, to wit, the ab- 
stract, being the record whereon said cause was submitted, the rec- 
ord of submission and decision and final judgment rendered therein, 
and petition for writ of error and order allowing the same, as full, 
true,and complete as the same are of record and on file in my office. 


And I further certify that the writ of error allowed in said cause, 
writ of error bond, and citation and assignment of errors are at- 
tached to the foregoing transcript in original form and are trans- 


JOHN S. KIDD VS, I. E. PEARSON ET AL. 


mitted herewith as part of the return to said writ of error, 
113. and I have retained in my office true copies of said Writ.of 
error, bond, and citation, and this return is made in obedience 
to said writ. ,; 
In testimony whereof witness my signature and seal of office, at 
Des Moines, lowe, this 5th day of Oct., 1887. 


| Seal of the Supreme Court of lowa. | 


G. B. PRAY, 


Clerk Supreme Court of Iowa. 


Endorsed on cover: Iowa supreme court. No. 1147. John S. 
Kidd, plaintiff in error, vs. I. E. Pearson and 8. J. Loughran. Filed 
October 10, 1887. 


he Supreme Court of 


October Term, A. D. 1887. 


John S. Kidd, | 


VS. 


I. E. Pearson and S. J. Loughran, 


Defendants in Error, es 


ne ‘ 


Writ of Error to the Supreme Court of lowa, — 


Motion to Advance. 


BENJAMIN HARRIS BREWSTER, 
; Of Counsel for Plaintiff in 


JOHN S. KIDD VS. I. E. PEARSON ET AL. 


mitted herewith as part of the return to said writ of error, 
and I have retained in my office true copies of said writ of 
error, bond. and citation, and this return is made in obedience 
to said writ. , 
In testimony whereof witness my signatur and seal of office, at 
Des Moines, lowe, this 5th day of Oct., 1557. 


| Seal of the Supreme Court of lowa. | 


; 


G. B. PRAY. 


( le rk Supr me Court of lowa. 


Endorsed on cover: Iowa suvreme court. No. 1147. John S. 
Kidd, plaintiff in error, vs I. FE. Pearson and 8S. J. Loughran.  Fiied 
October 10, 1857. 


In the Supreme Court of the United States, 


October Term, A. D. 1887. 


john’ S: Kit oi 


Plaintiff in Error, 


VS, | 2 3 


I. E. Pearson and S. J. Loughran, 4 


Defendants in Error. 


Wit of Error to the Supreme Court of lowa. 7 ~ 


Motion to Advance. 


BENJAMIN HARRIS BREWSTER, GE, 
’ Of Counsel for Plaintiff in Error, ' 
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IN THE SUPREME COURT OF THE 
UNITED STATES. 


October Term, 1887. 


JOHN 8. KIDD, 
Plaintiff in Error, 


. v8, 

) 

‘IL. E. PEARSON AND S. J. LOUGHRAN, 
Defendants in Error. 


’ 


WRIT OF ERROR TO THE SUPREME COURT OF 
IOWA. 


The Honorable the Supreme Court of the United States: 

The plaintiff in error moves that this cause be advanced 
for hearing and set down for an early day, and in support of 
such motion refers to the affidavits and statement of the case 
filed herewith. 


BENJAMIN HARRIS BREWSTER, 
Of Counsei for Plaintiff in Error. 
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IN THE SUPREME COURT OF THE 
UNITED STATES. 


October Term, A. D. 1887. 


JOHN S. KIDD, 
Plaintiff in Error, 
rs, 
I. E. PEARSON and 8. J. LOUGHRAN, 


Defendants in Error, 


WRIT OF ERROR TO THE SUPREME COURT 
OF IOWA. 


STATEMENT OF THE CASE IN SUPPORT OF 
APPLICATION FOR ORDER ADVANCING 
THE CAUSE. 


This is in form a suit in equity. Its object is to abate 
as a nuisance and perpetually enjoin the use for the manu- 
facture of alcohol of the establishment known as the Inter- 
national Distillery, at Des Moines, lowa. 
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The facts of the case are simple, and there is no con- 
troversy respecting them. The plaintiff in error had been 
operating the distillery for the manufacture of alcohol only, 
and had disposed of the product exclusively by shipment to 
and sale in other States and foreign countries, and it was 
held that manufacture of alcohol with a view to such 
disposition of the product was in violation of the laws of 
Iowa, and made the place where such manufacture was 
carried on a public nuisance, 

Chapter six, title eleven of the code of Iowa relates’ to 
intoxicating liquors. It permits and regulates the manufac- 
ture and sale of intoxicating liquors in the State for me- 
dicinal, mechanical, culinary and sacramental purposes, and 
prohibits, as construed by the Supreme Court in this case, such 
manufacture when the product is intended for sale and use outside 
the State. 


Section 1543 of the Code declares the place in which the 
unlawful manufacture of intoxicating liquors is carried on to 
be a nuisance, and provides that any citizen of the county in 
which such nuisance exists may maintain an action in equity 
to abate and perpetually enjoin the same, and prescribes as 
the punishment for a violation of the injunction issued in 
such a case a fine of not less than $500 nor more than 
$1,900 or imprisonment not to exceed six months, or both 
such fine and imprisonment. Under this section the present 
suit was brought. 


A decree was entered ordering the abatement of the 
distillery as a nuisance, and an injunction issued absolutely 
and perpetually enjoining the plaintift in error from here- 
after using the premises for the manufacture of alcohol. 


There is in the case no complaint respecting the loca- 
tion of the establishment nor the methods by which the 
manufacture was carried on; the sole ground for holding 
the place to bea nuisance is that alcohol was there manufac- 
tured with intent /o ship it to and dispose of it in other States 
and countries. 
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Neither is there in the case any complaint of special 
injury to the defendants in error. They sue solely by 
authority of the section above cited (1543) as representatives 
of the public; not for the redress or prevention of a private 
injury, but to prevent the commission of an offence against 
the laws of the State. 

The decree, if carried out, accomplishes the destruction 
of the property, because it is not adapted to any other use 
than the manufacture of alcohol. In the meantime, the 
injunction prohibiting its use remains, and the property stands 
idle, deteriorating from day to day, and if it so continue: 
until this case is reached in regular course it will involve 
great and irretrievable loss to its owner. 

The case presents a Federal question of the gravest 
character and of the highest importance. 

We ask that it be advanced, and we do so because : 


First.—Al|though in form a private controversy between 
individuals, it is in fact a criminal proceeding by the State. 


Second.—The decree is in the nature of a sentence which 
is being actually executed against the plaintiff in error. 


Third —The plaintiff in error is being punished by 
deprivation of the use of his property, and by being pro- 
hibited from the exercise of his calling, and the property 
involved by standing idle is rapidly deteriorating in value, 
and for all the injury thus suffered, if it shall be determined 
to have been unjustly inflicted, there is no indemnity ard 
can be no recompense. 


Fourth.—By reason of the public nature of the ease, the 
decree affects all persons engaged and all property employed in 
the State of Iowa in the manufacture of aleohol for exportation, 
and thus a large and valuable industry, in which millions of 
capital are invested ana hundreds of men employed, is stricken to 
the ground, 


Fifth.—The general commercial interests of the country 
are seriously and injuriously affected by the decree. 
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This is in its nature a criminal proceeding, although in 
form a suit in chancery. It is in eftect a proceeding by the 
State, although upon the record private persons are com- 
plainants, 

It is a suit specially authorized by statute as a means of 
enforcing one of the criminal laws cf the State, and the 
complainants act not for themselves but for and on behalf 
of the public. Both these propositions have been affirmed 
by the Supreme Court of Iowa, in the case of Littleton vs. 
Fritz, 65 Jowa, 488, wherein the constitutionality of this 
proceeding was drawn in question. It was said (page 494): 
“Jt (this proceeding) belongs to that class of remedies 
‘‘ which may properly be provided by statute to aid in the 
‘administration of preventive justice. It stays the arm of 
“the wrong-doer.”’ ° 7 4 . . . 

“The purpose is to preventa public offence and suppress 
what the law declares to be nuisance.” Further in the same 
case it is said, page 494: “ The plaintiff is by law made the 
representative of the public in bringing and maintaining 
the action.” 

In further illustration of this we refer to chapter 66, 
Acts of the Twenty-first General Assembly of Iowa, an 
Act providing, as its title declares, “ for the more eftectual 
suppression of the illegal sale and transportation of intoxi- 
cating liquors and abatement of nuisances.” By section 
one of this Act it was provided that actions of this kind 
might “ be brought in the name of the State of Lowa, by the 
district or county attorney of the proper county, and it shall 
be the duty of such district or county attorney, where any 
such nuisance exists, to institute and prosecute such action 
for the abatement thereof.”’ 

It was by the same section provided that nothing in it 
contained should prevent any citizen from bringing such 
suit in his own name. 

However the suit may be brought, it is a suit by the 
State, highly penal in its consequences and involving inter- 
ests of general and public importance. 
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The decree is in the nature of a sentence against the 
plaintift in error and all concerned with him. It breaks up 
his business, prohibits him from the exercise of his occupa- 
tion, deprives him of the use of valuable property and con- 
demns that property to idleness and decay. 

How serious these consequences are in the present case 
alone, our affidavits disclose. Property worth a quarter 
million of dollars, and highly profitable in use, is closed up, 
and not alone is its use lost, but by standing idle the 
property fulls sooner into decay, and thus a further loss is 
suffered from the decree. The injury from these two sources 
is not less than a hundred thousand dollars per year. 

One hundred and thirty-two men, of whom one hundred 
and nineteen are married and the heads of families, were 
afforded employment at this establishment, and received wages 
averaging two and two-thirds dollars per day. These ren 
are by this decree deprived of the labor upon the earnings of 
which they depended for the support of themselves and their 
families, and are now without prospect of soon obtaining other 
employment. They are vitally interested in the speedy de- 
termination of this case. 

The defendants in error as individuals have nothing at 
risk ; as representatives of the public their purpose cannot 
but be promoted by an early hearing. 

In Miller vs. The People, 12 Wallace, 159, in which 
a motion to advance the case was made on the ground 
that the State of New York was a party, the motion 
was refused, because the State was only a nominal party. 
The Court in that case held that not the form, but the sub- 
stantial nature of the case, should be looked to in determining 
the question of precedence. 

Looking to the substance of this case, it is one for which 
provision is made by the rules. Looking to the nature of 
the judgment and the consequences that follow from its in- 
herent force, the case is a proper one for advancement, as to 
await the ordinary course of hearing is virtually to give full 
effect to the decree without the possibility of recompense, as 
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the defendants in error were not required to give security, 
and are financially irresponsible. 

The power is inherent in every court to make such 
orders as are necessary to effectuate justice between the 
parties. 

We recognize that the inconvenience commonly inci- 
dent to delay in all cases affords no cause for unusual and 
extraordinary action by the courts, but where peculiar injury 
and hardship are the consequence of delay, and relief against 
it can be granted without corresponding 1 injury to the other 
party, the courts do not hesitate to interpose. ' 

In actions at law the rights of both parties can be pre- 
served in statu quo by means of a stay or supersedeas. In 


criminal suits the same end is accomplished by means of 


bail, and where this does not avail an early hearing may be 
granted under the 26th rule. In chancery suits, where ex- 
traordinary remedies are awarded, if that is required for the 
prevention of injury, and the party cannot be otherwise in- 
demnified, the decree may be suspended. 

If this suit was in substance what it was in form, the 
injury flowing from the decree could be prevente’l by super- 
sedeas. Examples are abundant among the precedents of 
chancery of decrees being entirely suspended pending the 
determination of an appeal. 


“The Court will, however, in some cases, upon special 
application of the appellant, suspend the proceedings under 
u decree or order pending a rehearing on appeal. * * 


“So also where there would be danger of irreparable 
mischief. In cases of injunction, for instance, and still more 
of orders dissolving injunctions, an appeal ought almost 
always to be permitted to stay execution.” 


Fifth Edition Daniel’s Chancery Practice, Vol. 1, pp- 
1468 and 1469. 


‘An appeal trom a Court of Equity to the House (of. 


Lords) does not stay execution of a decree. However, it is 
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consistent with that regulation that a special application may 
be made either to the House of Lords or to the Court below. 
It has accordingly become usual for applications under 
varions circumstances to be made to stay proceedings pend- 
ing an appeal; these are not, however, favored, and it has 
been said that the execution will be suffered to proceed, 
unless the Court sees that if it should turn out to be wrong, 
the party cannot be set right again.” 


Joyce on Injunctions, Vol. 11., pp. 1319 and 1320. 
In Walford vs. Walford, L. R.,3 Ch., 812, it was held 


that ** the case was one in which irreparable injury might be 
done to the defendant; and the defendant undertaking to 
proceed with the appeal with due diligence and to abide by 
any order as to damages which the Court might make, the 
Court suspended the injunction pending the appeal.” 
Joyce on Injunctions, Vol. I1., pp. 1320 and 1321. 

‘The grounds of suspending the proceedings may be 
furnished by the nature of the eftect of the decree; what is 
to be done under it; the situation of the party entrusted 
with the fund in the meantime, and the irremediable mis- 
chief likely to result from the prosecution of the decree. ” 


Smith's Ch. Praec., Vol. I1., p. 68. 
See also Eden on Injunctions, Vol. 11, p. 374. 


A stay should be granted when the enforcement of the 
decree pending an appeal will render it impossible to set the 
appellant right again if he is successful in his appeal. 


Jewett vs. Dringer, 29 N. J. Eq., 129. 

Chegary vs. Schofield, 5 LIbid,, 529. 

Ryerson vs. Boorman, 7 Lbid., 640. 

See also Hurt vs. The May, or 3 Paige Ch., 380. 


This Court has provided for such an exigency in the 
procedure of the Federal Courts by rule 93, adopted at the 
October Term, 1878. 
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In Hovey vs. McDonald, 109 U. S., 150, the Court 
recognized this right to suspend the decree pending a final 
determination of case as an inherent power, to be exercised 
under proper circumstances by either the Court rendering 
the decree or the appellate tribuzal. 


Thus in every case, unless this be an exception, what- 
ever its form, whether common law, criminal or chancery, 
the power exists, and wherever necessary will be exercised 
to prevent peculiar and irremediable injury consequent upon 
delay. 

The peculiar nature of this case precludes application 
of the ordinary methods of the law for the prevention of 
injury pending appeal. The business of the plaintiff in 
error has been enjoined because in violation of law. He 
claims the right to resume and continue it upon the broad 
ground that what he is prohibited from doing he has, under 
the Constitution of the United States, a right to do. A 
supersedeas, even if proper in a case like this, would not 
relieve the plaintiff in error and his employees from other 
forms of prosecution under the Iowa law. If the law of Iowa 
here in question is a valid enactment, the plaintiff in error has 
no right to continue in violation of it; but if that law 
violates the Constitution and is invalid, then this decree, 
which undisturbed works his ruin, should be reversed, and 
us delay exposes him to consequences no less disastrous than 
those of an adverse judgment, as an order of stay or sus- 
pension cannot relieve him from prosecution in other forms, 
as his condition in fact is like that of a defendant in a crim- 
inal case actually undergoing puishment, and the full effect 
of the sentence will be exercised upon him otherwise, as the 
sole means of justice to him if his cause be just, the case 
should be advanced. 


This application of the forms of procedure used in 
cases of private controversy to the enforcement of criminal 
laws is a new departure in our jurisprudence. We have no 
occasion to call in question either its wisdom or justice if 
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only it is not made the means of irremediable injury .to the 
plaintiff in error. It is a heavy punishment of all concerned 
to condemn this establishment to idleness, and thus utterly 
destroy it. If, however, the manner in which it has been 
used and in which it is desired to use it hereafter is unlaw- 
ful, that punishment, heavy as it is, must be borne. But if 
the plaintiffin error and those interested with him have 
done no more than as citizens of the United States they had 
a right to do, then the punishment ordered by this decree, 
and now actually being inflicted, ought to be averted as 
speedily as possible, because for all they suffer there is and 
can be no recompense. 

We have no claim and make none to even transient 
immunity against the valid penal enactments of the State of 
Iowa. We ask only for a speedy settlement of the contro- 
versy, for only so can our rights and interests and the rights 
and interests of all others, put in jeopardy by this decree, 
if it be unjust, be in any measure conserved, 

Other considerations argue in favor of our prayer for a 
speedy hearing. This distillery was not built and operated 
in conscious contravention of the laws of Iowa, The law 
which authorizes the particular form of proceeding here 
employed was passed in 1884, but the law which is held to 
render manufacture for exportation illegal was passed in 
1855. This distillery was built in 1882. It was built in the 
hope, not of successfully evading or defying the law, but in 
the belief that the manufacture of alcohol for exportation 
was not prohibited by law. Such was the opinion and advice 
uf able and respectable counsel of the Lowa bar. 

Several large distilleries were then, and long had been, 
in active operation in different localities of the State, and 
the great bulk of the product of all of them was shipped 
out of the State. - No complaint had ever been made against 
any of them as acting in violation of law. Public invitation 
and encouragement was given to the location of this dis- 
tillery in the State. The city of Des Moines, by its Council, 
voted it immunity from municipal taxes for a period of five 
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years. The Senate of Iowa, in March, 1882, having before 
it a proposed amendment to the Constitution of the State, 
which it approved, passed a resolution construing it as fol- 
lows, namely: ‘“ Be it resolved by the Senate, that said pro- 
posed amendment was and is designed and intended to pre- 
vent the manufacture within the State, for sale within this 
State, as a beverage, all intoxicating liquors, including ale, 
wine and beer, and to prevent the selling of such liquors 
within this State for use as a beverage, and to prohibit the 
keeping of such liquors for sale as a beverage within this 
State; and was not designed to prohibit the manufacture 
for sale, or keeping for sale, of such liquors for any or all 
other purposes.” 


This resolution was passed in view of the proposed con- 
struction of the very distillery in question. The Supreme 
Court of Iowa had, in several cases, expressed views which 
justified the belief that manufacture of alcohol for exporta- 
tion was not prohibited, in one case, Becker vs. Betten, 39 Lowa, 
669, saying: ‘“‘ The right of export remains unlimited to 
the manufacturer and purchaser.” In the pending case the 
Court was divided, standing three to two, in the construc- 
tion of the law, the minority holding that it did not prohibit 
manufacture for exportation. The parties concerned in the 
construction and operation of this distillery acted through- 
out in entire good faith, and in the belief that they were 
offending against neither the letter nor the spirit of any Jaw 
of the State. 


The decision in this case, giving construction and effect 
as it does to the public enactments of Iowa, aftects not only 
the plaintiff in error and the International Distillery, but 
as well all other persons in Lowa engaged in this business 
and all property employed in its conduct. 


The entire industry in the State is arrested by this new 
interpretation of the statute, and operation cannot either 
with safety or propriety be resumed so long as this case 
remains unreversed, 
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The general and public interests of a commercial char- 
acter here involved are proper to be considered in this con- 
nection. 

The State of Iowa does not absolutely prohibit the 
manufacture and sale of intoxicating liquors, but permits 
them under certain regulations to be made and sold in the 
State for all purposes, except use as a beverage. But com- 
merce with other States and countries in such liquors is 
absolutely denied to persons in Iowa, not indeed directly by 
a prohibition of the transportation, but by a prohibition 
upon what accomplishes the same thing, manufacture for 
exportation. 

The characteristic of modern industry is that produe- 
tion is in the main carried on not for any particular or local 
demand, but for the markets of the world. This is spe- 
cially true of manufactures conducted upon a large scale. 
These tend to concentrate, not at the places of greatest 
demand for the product, but at places where the facilities 
for manufacture are cheapest and most abundant. The 
prime elements in the manufacture of alcohol are coal 
and corn. In Iowa these are abundant and cheap. For 
this reason the International Distillery and other large 
establishments for the manufacture of alcohol have been 
built in that State, although the demand for their product 
was almost wholly form without. 

Alcohol is used in many arts and manufactures. Next 
to water it is the most general solvent. In the manufacture 
of drugs and chemicals it is absolutely indispensable. The 
whole art of pharmacy, it may be said, is based upon the 
use of alcohol as a solvent. 

[t enters largely into the composition of paints, var- 
nishes, perfumes, the finest soaps, stearine candles, and 
many other articles of daily use. It is used in all dyeing 
and lacquering establishments, is employed as a preservative 
in all museums, and as a fuel and cleansing material by 
jewelers, dentists, photographers, and many other workers 
in mechanical arts. 
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The amount of alcohol required for these different uses 
is variously estimated at from nine to twenty millions of 
gallons annually. The annual product of the establishment 
in question is about two millions of gallons, and constitutes 
an important element of the commerce in this commodity. 


The demand for alcohol for consumption in Lowa is 
comparatively very limited, as the arts and manufactures 
in which it is most extensively used have their seats else- 
where. 

The law of Lowa recognizes that the chemical and me- 
chanical uses of alcohol are necessary and benefical, and 
authorizes alcohol to be made and sold therefor, when the 
use is to be within the State; but when itis to be used with- 
out, when the manufacture is for the world’s market, for 
which alone it is practicable to carry it on, that law holds 
the manufacture to be illegal and prohibits it as a nuisance. 

Whether a State can evade the exclusive au- 
thority of Congress to regulate commerce between the 
States and with foreign countries, by prohibiting, not 
indeed the exportation of a commodity in direct terms, but 
by prohibiting its manufacture or production for exporta- 
tion, is the question presented by the record in this case. 

The importance of this question to the general in- 
‘dustrial and commercial interests of the country is manifest. 
The.harmony of relation between the several States of the 
Union secured by the Federal Constitution is destroyed, 
and narrow local interests made paramount to the general 


welfare. 

While this decree stands, the manufacture of aleohol to 
enter into the general commerce of the country must cease 
in Iowa, because, by whomsoever conducted, it is in violation 
of law. Every art and manufacture in which alcohol is used 
is injuriously affected by the decree. The right of the citi- 
zens of this country to go freely into any of the States and 
buy their productions and manufactures for general commer- 
cial or industrial purposes, is abridged, and to the extent that 
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they are concerned in the cheap production and free trans- 
portation of this commodity, they are injured by the decree. 

We recognize the force of what is said in Poindexter ys. 
Greenhow, 109 U. S., 64, in refusing the motion to advance 
the cause, but we believe that we are within the rule for 
advancing causes there stated. The magnitude of the inter- 
ests here involved, the public nature and general commer- 
cial importance of the case, the large number of persons 
directly, and the larger number indirectly, concerned, the 
nature of the decree, the enormous and irremediable injury 
it works, the consideration that no other mode of relief is 
adequate or available, make our claim for an early hearing 
as imperative as our claim to be heard at all. 


BENJAMIN HARRIS BREWSTER, 
Of Counsel for Plaintiff in Error. 
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IN THE SUPREME COURT OF THE 
UNITED STATES. 


October Term, 1887. 


JOHN S. KIDD, 
Piaintiff in Error, 
re. 
I. E. PEARSON and 8S. J. LOUGHRAN, 
Defendants in Error. 


AFFIDAVITS IN SUPPORT OF MOTION TO 
ADVANCE THE CAUSE FOR HEARING. 


STATE OF Lowa, ) | 
» ¥ ‘ . * &8,° 
PoLK Counry. 


John 8S. Kidd, being first duly sworn, deposes and says: 


That he is the plaintiftin error herein ; that he has been 
engaged in the business of distilling and in business related 
thereto for twenty-two years; that the property involved in 


. this case is a large distilling establisument, known as the 
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International Distillery, and located at the city of Des 
Moines, in the State of [owa; that the said distillery was 
built during the years 1881-2, and that he superintended the 
construction of the same; that it was built at a cost which, 
together with improvements subsequently made, amounted 
to $250,000, and the said distillery is now worth the said 
sum of $250,000. 

That he has operated the same from the time it was 
built until in May, 1887, when it was closed by the decree 
rendered in the above-entitled cause. 

That in its operation, except for a few weeks in 1882, 
when it was first started, there has been manufactured into 
alcohol in the said distillery not less than fifteen hundred 
bushels of grain per day, yielding a product of 6,750 gallons 
of alcohol. 

That during the season for feeding cattle, there were 
kept and fed in the barns of the said distillery not less than 
sixteen hundred head of cattle. 

That the said distillery gave employment to never less 
than one hundred and thirty-two men, who received an 
average of $2.66 per day as wages. Of the menso employed 
one hundred and nineteen were married men and the heads 
of families, and the weekly pay-roll for the said employees 
was $2,109.65. 

That a large and valuable trade has been built rp, at 
great expense, for the products of the said distillery, and he 
has now contracts outstanding, and having still a long time 
to run, for the sale of alcohol. 

That the product of the said distillery has been alcohol, 
crude or refined, and that it has all been shipped out of the 
State of lowa to other States and foreign countries, and 
there sold in accordance with the law of such other States 
and foreign countries. 

That by decree rendered in this cause, he has been pro- 
hibited and perpetually enjoined from further operating the 
said distillery, and has been compelled to close the same. 
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That in order to fulfill his contracts and maintain his 
trade, he is required to go upon the market and buy the 
same at a great loss to himself. 

That by reason of the closing of the said establishment 
the use thereof is entirely lost, and the damage caused 
thereby is $100,000 annually. 


That the men heretofore engaged in and about the said 
distillery have been, in consequence of the said decree, 
thrown out of employment, and « large majority of them 
are still without employment, and without prospect of obtain- 
ing employment in the near future, anless the said distillery 
is permitted to resume operation. 

That in addition to the loss hereinbefore stated, and as 
the result of the closing down of the said establishment, to 
its owners and their employees, there will be a further loss 
to the owners becatse of the rapid deterioration of the 
ralue of the building and the machinery of the said dis- 
tillery while standing idle. 

That after using all precautions to keep the said prop- 
erty in as good condition as possible while standing idle, 
the loss resulting from a deterioration in value because of 
standing idle will be not less than $25,000 per year; that 
in addition to this loss the expense of keeping the property 
insured will amount to $4,300 per annum. 

That the said establishment was constructed especially 
for the purposes of a distillery, and is not adapted to, and 
cannot be converted to any other use ; that all the machinery 
therein, and constituting the greater part of its value, is totally 
unfit for any other than distilling purposes. 

He further states that when it was proposed to erect the 
said distillery members of the Iowa bar, in good standing, 
were consulted with respect to the laws of the State of Iowa, 
and they all concurred in advising that there was no 
provision in the laws of Lowa prohibiting the manufacture 
of alcohol for shipment without the State to other States and 
foreign countries, 
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the city of Des Moines, as an inducement to its construction, 


a period of five years, and while the distillery was in process 
of being erected the Senate of the State of Iowa, having then 
before it a proposed amendment to the constitution of the 
State prohibiting the manufacture and sale of alcoholic 
liquors as a beverage, by resolution construed the same as 
follows: 


“‘ Be it resolved by the Senate, That said proposed 
amendment was and is designed and intended to prevent the 
manufacture within this State, for sale within this State, as 
a beverage, all intoxicating liquors, including ale, wine and 
beer, and to prohibit the selling of suclr liquors within this 


such liquors for sale asa beverage within this State; and was 
not designed to prohibit the manufacture for sale, or keeping 
for sale, of such liquors for any or all other purposes.” 


eee ee 


And the Supreme Court of Lowa, as this deponent was 
advised, had, in a number of decisions theretofore rendered, 
laid down a doctrine which deponent was advised gave 
sanction to the manufacture of intoxicating liquors for ship- 
ment to other States and countries, and had in one case ex- 
pressly-said: ‘* That the right of export remains unlimited to 
the manufacturer and purchaser.” 

That at the time the construction of the International 
Distillery was entered upon, a number of large distilling es- 
tablishments existed in the State, some of which were then 
in operation and long had been, and such as were closed 
were so closed, not. by virtue of any legal proceeding, but 
by virtue of a voluntary agreement with what was known 
as the Western Export Association, and this deponent was 
advised and believes that no complaint had ever been made 
against any of such establishments as being operated in vio- 


That public invitation and encouragement was given to 
the building of the said distillery ; that the City Council of 


voted that it should be exempted from municipal taxation for 


State for use asa beverage, and to prohibit the keeping of 
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lation of law, although the said establishments had, during 
the entire perion of their operation, shipped the great bulk 
of their product out of the State, to other States and foreign 
countries. 

That by the opinion of the Supreme Court of Iowa in 
this cause it was decided that the operation of the Interna- 
tional Distillery, in the mode in which the same was con- 
ducted, to wit, the manvfacture of alcohol for shipment to 
other States and foreign countries, was illegal under and by 
virtue of the prohibitory law of the said State as enacted in 
the year 1855; but this deponent and those interested with 
him in the said enterprise were, by reason of the matters 
hereinbefore set forth, induced to believe,and did believe, 
that the said law was not in its terms applicable to the 
manufacture of alcohol for shipment without the State, and 
the said distillery was built and operated during the entire 
period of its operation, not in the view or with the intent of 
evading or of violating the laws of the State of Lowa, but 
in the belief, honestly entertained, and induced by the 
matters hereinbefore set forth, that such operation would be 
in strict and substantial conformity with the law and policy 
of the said State. 

That under the construction of the said law by the 
Supreme Court of Lowa, alcohol could be manufactured in 
the sail State only when manufactured to be sold therein 
for medicinal, culinary, mechanical, and sacramental 
purposes. 

That the demand in the said State for alcohol, crude or 
refined, is very limited, the arts and manufactures in which 
alcohol is chiefly used being carried on in other States and 
countries, and so far as a market exists in the State of Iowa 
for the sale of alcohol, the same is, under the laws of the 
said State, open to the competition of distilling establish- 
ments, wherever located. 

That by the decree in this case the detendant has been 
held to have forfeited the right to manufacture alcohol even 
for sale within the State for mechanical, medicinal and 
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culinary purposes; but such restricted and limited right, 
for the reasons set forth, even if permitted to him would be 
utterly valueless, and would not pay even a small percent- 
age of the expenses of operating so large an establishment, 
and unless the said establishment is permitted to manufac- 
ture alcohol for shipment to other States and foreign coun- 
tries it must remain closed. 

Deponent further says that no bond or other security 
has been given or required of the defendants in error 
herein; that he knows the financial standing of the said 


parties, and each of them, and that they and neither of 


them have property subject to execution, and therefore no 
part of the loss or damage that will result from the closing 
of the said distillery and its remaining closed can be 


recovered from them. 


And further deponent saith not. 


JOUN 8. KIDD. 


Sworn to before me, and subscribed 4 
my presence by the said John BS. | 
Kidd, this thirtieth day of Septem- 
ber, A. D. 1887. 


. 


[ SEAL. | : C. W. Dory, 


Notary Public, in and for Polk County, Iowa, 


,, 
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State OF Lowa, | 
PoLK County. {| 


88, 


W. R. LOCKE, being first duly sworn on oath, deposes 
and says that he is a resident of Des Moines, Polk County, 
lowa; that he is, and ever since the International Distillery 
began operation has been, engaged therein as chief book- 
keeper and cashier; that the smallest number of men regu- 
larly engaged in and about the distillery is one hundred and 
thirty-two, and the average wages paid them per day is $2.66, 
the weekly pay roll being $2,109.65; that of the men so 
employed when the International Distillery was closed by 
the decree in this cause one hundred and nineteen were 
married men and heads of families; that these men were 
thrown out of employment in consequence of the closing of 
the said establishment, and most of them are still without 
employment, and without prospect of obtaining it in the 
near future, unless the said distillery resumes: operation ; 
that the cost of constructing the said establishment was 
$250,000, and that the expense of keeping the said establish- 
ment insured is $4,300 per year; that when in operation 
there was used not less than fifteen hundred bushels of grain 
per day, and during the feeding seasons never less than six- 
teen hundred head of cattle, and sometimes as high as four 
thousand head of cattle, were kept and fed in the barns of the 
establishment upon the slops of said establishment; that a 
large and valuable trade has been built up for the products 
of the said distillery, and contracts for the sale of alcohol 
having still a.long time to run are now outstanding, and that 
in order to fill said contracts and to maintain said trade they 
“are required to purchase alcohol at a price beyond the cost 
of manufacture. 

That the earnings of the said distillery to its proprietor 
during the year previous to its being closed were $10,000 
per month. 
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That the product of the said establishment was alcohol, 
crude and refined, and the same was all disposed of by ship- 
ment to, and sale in, other States and foreign countries. 

Further deponent saith not. 


W.R. LOCKE. 


Subscribed in my presence, and 7 el 
to before me by the said W. R. 
Locke, on this thirtieth day of | 
September, A. D. 1887. 


©. W. Dory, 
Notary Public, in and for Polk County, lowa. 


STATE OF Iowa, |... . 
PoLk County, {°° "" 


FREDERICK MEDYNSKI, being first duly sworn, on 
oath deposes and says that he is a resident of Des Moines, 
Iowa ; is 36 years of age, and is by occupation a mechanical 
engineer, 

That he has had fourteen years’ experience in such 
employment, and has for nine years been engaged in distil- 
leries as an engineer in charge of works, 

That he assisted in the construction of the International 
Distillery, and had charge of the construction and placing 
of the machinery therein, and that from the beginning he 
has been employed in the said establishment as chief engi- 
neer and master mechanic. 

That if the said establishment is closed down and com- 
pelled to remain idle, the building will rapidly decay, and 
in less than three years will become unfitted and unsafe for 
use; that the machinery in the said establishment, if per- 
mitted to stand idle, will rapidly rust and become impaired 
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in strength and fitness for service; that using the best pre- 
cautions for keeping the said establishment in as good repair 
as is possible, the injury to the same from standing idle will 
not be less than $25,000 per year. 

That from his experience in the construction and man- 
agement of such works, from his knowledge of their decay 
when not in vse, it is his opinion that after three years of 
idleness it will require at least $100,000 to place the In- 
ternational Distillery in as good condition and as fit for 
operation as it was when closed down in May of this year 
under decree of the Court rendered in this cause, 

This deponent further says that he has read the affidavit 
of Jonn 8. Kidd, and has personal knowledge with respect 
to the statements therein made as to the extent of the opera- 
tions of the said establishment, the amount of grain daily 
used, and the cattle in its barns in season, the number of men 
employed and the wages paid to them, and the cost of con- 
struction, and the value of the said establishment, and that 
the statements of the said John 8. Kidd in that respect are 
true. 


Further deponent saith not. 
F. V. MEDYNSKI. 


Subscribed in my presence, and ) 
sworn to before me by the 
said Frederick Medynski 
on this thirtieth day of Sep- 
tember, A. D. 1887. 


C, W. Dory, 
Notary Public, in and for Polk County, Iowa. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


JOHN 8S. KIDD, Piarntirr rv Error, 
v8. 


J. E. PEARSON anp 8S. J. LOUGHRAN. 


AFFIDAVIT OF GEORGE W. KIDD. 


Personally appeared before me, the undersigned, a notary 
public in and for the District of Columbia and city of Wash- 
ington, George W. Kidd, of the city of New York, and de- 
poses and says that the effect of the judgment of the supreme 
court of the State of Iowa brought in question by the writ of 
error in this cause has been to compel the plaintiff in error 
to close the large distillery carried on by him in the city of 
Des Moines, in the said State, for the manufacture of alcohol 
for exportation only from the said State of lowa, thereby 
inflicting on the said plaintiff in error irremediabie damage. 

And this deponent further saith that the plant which has 
been employed in carrying on the said business is of great 
value, the roofs of the buildings sheltering the said business 
covering an area of ten acres, and the refuse of the said dis- 
tillery feeding about 4,000 head of cattle every year, and 
that the net income from the said business was, on an aver- 
age, ninety-six thousand dollars per annum. 
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And this deponent further saith that the expense of pre- 
serving from deterioration and protecting the machinery 
and fixtures of the said distillery has amounted to an aver- 
age of one hundred dollars a day ever since the said dis- 
tillery has been closed, and that the sum of said expenses 
from July, 1887, the month next after the close of the said 
distilery, up to the first day of January, 1888, was $13,600, 
all of which is a dead loss, to be added to the loss of all in- 
terest or profit on the capital represented by the said plant. 

And this deponent further saith that a large number of 
operatives, thrown out of employment by the closing of the 
said distillery, is awaiting a decision of the question in- 
volved in this cause, and that the sole and only question 

involved is the right of said plaintiff in error to manu- 
este alcohol within the said State of Iowa for exportation 
and sale outside of the said State only. 

And this deponent further saith that he hath a large in- 
terest in the said business, and that the matters and things 
above stated he knows to be true, and further this deponent 
saith not. 
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Given under my hand and seal this — day of February, 
1888. 


Notary Public. 
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SUPREME COURT OF THE UNITED STATES. 
October Term, A. D. 1887. 


JOHN S, KIDD, Plaintiff in Error, 


VS. 


|. E. PEARSON and S. |. LOUGHRAN, Defendants in Error. 


WRIT OF ERROR TO THE SUPREME COURT OF IOWA. 


BRIEF AND ARGUMENT FOR THE PLAINTIFF IN ERROR. 


BENJAMIN HARRIS BREWSTER Anp 
F. W. LEHMANN, 
FOR THE PLAINTIFF IN ERROR. 


DES MOINES, IOWA: 
CAMPBELL PRINTING COMPANY. 
1888. 


SN ee - 


 eieiieteatenatinamnetn aaa =” 


IN THE 


October Term, A. D. 1887. 


JOHN S. KIDD, Plaintiff in Error, 
VS. 


WRIT OF ERROR TO THE SUPREME COURT OF IOWA. 


BRIEF AND ARGUMENT FOR THE PLAINTIFF IN ERROR. 


BENJAMIN HARRIS BREWSTER Anp 
F. W. LEHMANN, 
FOR THE PLAINTIFF IN ERROR. 


DES MOINES, IOWA: 
CAMPBELL PRINTING COMPANY. 


ee 
: 


1888. 


|. E. PEARSON and S. J]. LOUGHRAN, Defendants in Error. 


SUPREME COURT OF THE UNITED STATES. 
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IN THE 


SUPREME COURT OF PHB UNITED STATES 


OCTOBER TER\sM, A. D. 1887. 


JOHN 8S. KIDD, 
Plaintiff in Error, 


a, Writ of Error to the 


Supreme Court cf Lowa. 


S. J. LOUGHRAN, 
Defendants in Error. 


j 


I. E. PEARSON anp | 


Bensamin Harris Brewster AND F. W. Leamann. 


For the Plaintiff in Error. 


BRIEF AND ARGUMENT FOR THE PLAINTIFF 
IN ERROR. 


STATEMENT OF THE CASE. 

This is a suit in equity, brought by the defendants in error, 
I. E. Pearson and §. J. Loughran, as plaintiffs, in the district 
court of Polk county, Lowa, against the plaintiff in error, John 
S. Kidd, as defendant, to perpetually enjoin him from using or 
operating, for the manufacture of alcohol, an establishment in 
the city of Des Moines, known as the International Distillery, 
and to abate the distillery itself as a nuisance. There was a 
trial on the merits, and a decree as prayed. 

The petition describes the premises upon which the distillery 
named is located, and alleges that it was erccted for the manu- 
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facture of liquor for unlawful purposes, and that the plaintiff in 
error, Kidd, has, ever since the fourth day of July, 1884, used 
the establishment for the unlawful manufacture and sale of in- 
toxicating liquors. 

The answer denies the allegation of the petition, and states 
further that Kidd was empowered by the proper authorities to 
manufacture and sell liquor for all purposes not prohibited by 
law, and that in the conduct of his business he had complied 
with all the requirements of the law. 

The evidence sustained the statements of the answer as to 
the permit, and as to the rest showed that during the period 
mentioned Mr. Kidd had continuously operated the distillery 
for the manufacture of aleohol, crude or refined, and that this. 
save a few barrels sold to Lowa College for museum purposes, 
had all been shipped to, and sold in, other states and foreign 
countries. 

The liquor sold in Iowa was for a purpose authorized by the 
laws of that state, and there is no contention respecting it. 

The state courts held that the fact that the product of the 
distillery had been transported from, and disposed of outside 
the state, warranted the inference that it had been manufactured 
with intent to make such disposition of it. 

[t was not shown or claimed that the law of the place 
in which the alcohol was: disposed of was in any instance vio- 
lated, nor was it claimed that in the location of the distillery, 
or in the mode of its operation, any law of the state was vio- 
lated, or any of the rights of defendants in error infringed. 

The manufacture of alcohol, as carried on by Mr. Kidd, was 
held to be illegal because of the intent to dispose of the product 
in other states and foreign countries, and for no other reason: 
and for that reason he was enjoined from further operating the 
distillery, and the distillery itself was declared to be a nuisance 
and ordered to be abated. 

The suit was brought under authority of chapter six, title 
eleven, of the Code of Iowa, and amendments thereto. The 
provisions of law applicable to the case are the following: 
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Section 1523. No person shall manufacture or sell, by himself, his 
clerk, steward or agent, directly or indirectly, any intoxicating liquors, ex- 
cept as hereinafter provided. And the keeping of intoxicating liquors, with 
intent on the part of the owner thereof, or any person acting under his au- 
thority, or by his permission, t sell the same within this siate, contrary to 
the previsions of this chapter, is hereby prohibited, and the intoxicating 
liquors so kept, together with the vessels in which it is contained, is de- 
clared a nuisance, and shall be forfeited and dealt with as hereinafter pro- 
vided. 

Section 1524. Nothing in this chapter shall be construed to forbid the 
sale by the importer thereof, of foreign intoxicating liquor, imported ander 
the authority of the laws of the United States regarding the importation of 
such liquors and in accordance with such laws; provided, that the said }i- 
quor at the time of said sale by said importer, remains in the original casks 
or packages in which it was by him imported, and in quantities not less 
than the quantities in which the laws of the United States require such 
liquors to be imported, and is sold by him in said original casks or pack- 
ages and in said quantities only; and nothing contained in this law shall 
prevent any persons from manufacturing in this state, liquors for the purpose 
of being sold according to the provisions of this chapter, to be used for mechani- 
cal, medicinal, culinary or sacramental purposes. 

Section 1525. Every person who shall manufacture any intoxicating 
liquors as in this chapter prohibited, shall be deemed guilty of a misde- 
meanor, and upon his first conviction for said offense shall pay a fine of 
two hundred dollars and costs of prosecution, or be imprisoned in the 
county jail not to exceed six months; and on his second and every subse- 
quent conviction for said offense he shall pay a fine of not less than five 
hundred dollars, nor more than one thousand dollars, and costs of prose- 
cution. and be imprisoned in the county jail one vear. 

Section 1526. Any citizen of the state, except hotel-keepers, keepers of 
saloons, eating houses, grocery keepers, and confectioners, is hereby per- 
mitted within the county of his residence to manufacture or buy and sell 
intoxicating liquors for mechanical, medicinal, culinary or sacramental pur- 
poses only, provided he shall first obtain permission from the board of 
supervisors of the county in which said business is conducted, as follows : 

Section 1527. He shall first procure a certificate signed by a majority of 
the legal electors of the township, town, or ward, in which he desires to 
manufacture or sell said liquors, that he is a citizen of the county and state, 
that he is of good moral character, and that they believe him to be a proper 
person to buy and sell intoxicating liquors for the purposes named in the 
preceding section. 

Section 1528. He shall also make and file a bond to be approved by the 
auditor of the county where application is made, in the sum of three thou- 
sand dollars, with two or more sureties, who shall justify in double the 
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amount of said bond, conditioned that he will carry out the provisions of 
all laws now or hereafter in force relating to the sale of intoxicating li- 
quors, and which said bond shall run in the name of the county for the 
benefit of the school fund: provided, that in case of a permit to manufac- 
ture intoxicating liquors, the penalty of the bond shall be five thousand 
dollars. 

Section 1529. Upon the presentation of such certificate and bond to the 
county auditor a day shall be fixed by said auditor for the final hearing of 
the application by the board of supervisors, and notice thereof given by 
publication in at least one newspaper published in the county, or by post- 
ing such notice in the township, town, or ward, in which the business is to 
be conducted. Such publication or posting shall be at least ten days prior 
to the time of final hearing, and the applicant shall pay the expenses there- 
of in advance. 

Section 1530. At such final hearing any resident of the county may 
appear and show cause why such permit should not be granted, and the 
same shall be refused unless the board shall be fully satisfied that all the re- 
quirements of the law have, in all respects, been fully complied with, that 
the applicant is a person of good moral character, and that, taking into 
consideration the wants of the locality, and the number of permits already 
granted, such permit would be necessary and proper for the accommodation 
of the neighborhood 

Section 1543. In cases of violation of the provisions of either of 
the three preceding sections, or of section fifteen hundred and twenty- 
five of this chapter, the building or erection of whatever kind, or the 
ground itself, in or upon which such unlawful manufacture, or sale, or 
keeping with intent to sell, use or give away, of any intoxicating liquor 
is carried on, or continued or exists, and the furniture, fixtures, ves- 
sels, and contents, is hereby declared a nuisance, and shall be abated 
as hereinafter provided, and whoever shall erect or establish or con- 
tinue, or use any building, erection, or place, for any of the purposes 
prohibited in said section, shall be deemed guilty of a nuisance, and 
may be prosecuted and punished accordingly, and upon conviction shall 
pay a fine of not exceeding one thousand dollars, and costs of pros- 
ecution, and stand committed until the. fine and costs are paid; and 
the provisions of Chapter 47, Title 25, of this Code. shall not be applicable 
to persons committed under this section. Any citizen of the county where 
such nuisance exists, or is kept or maintained, may maintain an action in 
equity to abate and perpetually enjoin the same, and any person violating 
the terms of any injunction, granted in such proceedings, shall be punished 
for contempt, by a fine of not less than five hundred, nor more than one 
thousand dollars, or by imprisonment in the county jail not more than 
eight months, or by both such fine and imprisonment in the discretion of 
the court. 
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This law was originally enacted in 1855, but the sections 1526 
to 1530, both inclusive, were not applicable to manufacturers, 
nor did section 1548 authorize the suit in equity for the abate- 
ment of nuisances. The amendments extending the require- 
ments as to permits to manufacturers and providing for the 
proceeding in equity were enacted in 1884. 

The supreme court of Iowa held that the changes in the 
law made in 1884 were not material in determining the question 
as to the legality of the business carried on by Mr. Kidd, and 
construed the law as originally enacted in 1855 to forbid it. 

It will be observed that there is nothing in the statute regu- 
lating in any wise the mere process of manufacture. There are 
no provisions as to the location of distilleries, the methods by 
which they shall be operated, the number or character of em- 
ployes or the extent of the output. The bond required of the 
manufacturer is conditioned like that of the seller, only tnat ‘the 
will carry out the provisions of all laws now or hereafter in 
force relating to the sale of intoxicating liquors.” 

As to the matter in controversy, the court say: 

The sole question presented by the case is this: Under our statute, may 
intoxicating liquors be manufactured in this state for_transportation and 
sale beyond its borders, without regard to the purpose of its use? Or, in 
other words, is the exportation out of the state a purpose for which intox- 
icating liquors may be lawfully made and sold? 

The only evidence as to the disposition of the liquor were 
the statements contained in Mr. Kidd’s reports that it was all 
for exportation out of the state, and that no liquor was sold to 
any person in the state of Iowa. For what use it was sold 
when exported does not appear. The court evidently deemed 
this to be immaterial, and held broadly that: “If the law be 
obeyed, no liquor will be manufactured for transportation. Its 
operation is to prevent the production of an article which 
might be lawfully transported out of the state.” 

The decision is, we think, plainly to the effect that the law 
absolutely prohibits the manufacture of alcohol for transporta- 
tion from the state; it is certainly to the eftect that it prohib- 
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its the manufacture of aleohol for transportation from the state 
unless when sold it is sold subject to the restrictions as to use 
imposed by the Lowa statute, without regard to the law of the 


place where the sale is made. 


ASSIGNMENT OF ERRORS. 


In the rendition of the said decree, and in its affirmance, 
error intervened to the prejudice of the said John 8S. Kidd, as 
will appear from the record, and among the errors so interven- 
ing are the following, viz.: 

First. The said John 8. Kidd was engaged in the manafac- 
ture of alcohol at and upon the premises of the International 
Distillery, and the aleohol manufactured was by him shipped 
to other states and foreign countries, and such manufacture 
was, by reason of said disposition of the product, adjudged to 
be illegal and a nuisance, and the said distillery was therefore 
ordered to be abated, and the said John 8. Kidd torever 
enjoined from using or operating the same for the manufacture 
of alcohol. 

Second. The said John 8. Kidd was engaged in the manu- 
facture of alcohol at the International Distillery, in the city of 
Des Moines, in said state, and the alcohol so manufactured 
was by him shipped to other states and to foreign countries, 
and it was held that the manufacture of alcohol, when carried 
on for the purpose of such shipment, was in violation of the 
statutes of Iowa, and said statute was held to be valid and not 
repugnant to the constitution of the United States, section 
8, article 1. 

Third. The said statute was construed to limit and confine 
the manufacture of alcohol in said state to such as was to be 
sold therein for medicinal, mechanical, culinary and sacra- 
mental uses, and to prohibit such manufacture for transporta- 
tion or use outside of the state, and so construed, the said stat- 
ute was held to be valid, and not repugnant to the constitu- 
tion of the United States, section 8, article 1. 
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. Fourth. The said statute of Lowa, as construed by the state 
courts, permits the manufacture of alcohol in said state when 
such alcohol is to be sold therein for medicinal, mechanical. 
culinary and sacramental uses; and prohibits such manufacture 
when such alcohol is to be shipped to other states or countries 
oris put to any other use, and so construed, the said statute 
was held to be valid and not repugnant to the constitution of 
the United States, fourteenth article of amendment thereto. 

Fifth. The said statute of lowa was construed to permit the 
manufacture of alcohol only when manufactured to be sold for 
medicinal. mechanical, culinary and sacramental uses, and to 
prohibit the manufacture when manufactured and sold without 
restriction to such uses, although sold and used in other states 
and countries and in conformity with the laws of such other 
states and countries, and so construed, the statute was held to 
be valid and not repugnant to the constitution of the United 
States, section 8, article 1. 

The several holdings complained of as error are a'] essential 


to sustain the decree rendered herein. 


We do uot by our assignment of errors call into question 
the validity of the Iowa statute so far as it controls the mannu- 
facture of intoxicating liquors in its relation to the domestic 
traftic of the state ; but it will be observed that the law as now 
construed by the state court, contrary to all its previous 
decisions, is not limited in its scope and effect by considerations 
of domestic necessity, but prohibits commerce with other 
states and foreign countries in what is by this very law recog- 
nized to be a useful commodity and the subject of lawful com- 
merce. 
| So construed, the lawis in violation ot section 8 of article 
1 of the federal constitation as a regulation of inter-state and 
foreign commerce, and it is also in violation of the fourteenth 
article of amendment, because this sweeping prohibition not 
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being required to serve any proper purpose of internal police 
administration operates to deprive the defendant of his prop- 


erty without due process ot law. 


Alcohol is universally admitted to be a useful and indispens- 
able commodity. For some purpose and to some extent, as a 
prime or subordinate element, it is used in nearly every art and 
manufacture. Next to water it is the most general solvent. 
In the manufacture of chemicals and drugs it is absolutely 
indispensable. The whole art of pharmacy, it may be said, is 
based upon the use of alcohol as a solvent. 

It enters largely into the composition of paints, varnishes, 
perfumes, fine soaps, stearine candies, and many other articles 
of daily use. It is used in all dyeing and lacquering establish- 
ments, as a preservative in al] museums, and as a fuel and 
cleansing material by jewelers, dentists, photographers and 
many other workers in mechanical arts. Its many beneficial 
uses in the sick room are well known and need not be recited. 

The amount of alcohol annually required in this country for 
these and other like legitimate uses is variously estimated by 
good authorities at from nine to twenty millions of gallons. 

The laws of every state in the Union and of every civilized 
country recognize the beneficial properties of alcohol, and all 
legislation touching the subject, whether prohibitory or restrict- 
ive merely, deals only with intoxicating liquors designed for 
use as a beverage. 

The matter is well put in a report of a committee of the 
Massachussetts Legislature upon the first proposal for prohibi- 
tion in that state : 


The sale of alcohol in its various forms, pure, mixed and combined, is, 
we believe, proper in itself and necessary for the public convenience; but, 
to be used as a beverage, it is never necessary—it is ever wrong, corrupting 
to the morals of the community, and tending to poverty, misery and crime. 
Alcohol is good; intoxicating drink isruinous. This distinction, we think, 
should fully appear on the face of every stz tute. 
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Judge Field, in the Bartemeyer case, holds that alcohol is not 


peculiar in being thus subject to restrictions in its use by the 
police power of the state, but that ‘‘all property, even the 
most harmless in its nature, is equally subject to the power of 
the state in this respect with the most noxious.” By other 
authorities it has been held that such laws were but legisla- 
tive applications of the universal rule, sic utere tuo ut alienum 
non laedas. License laws equally with prohibitory laws are ap- 
plications of the rule. The peculiar system of regulation 
which a state may adopt does not affect the character of alco- 
hol as property. 

The distinction between alcohol and intoxicating drink which 
the Massachussetts committee say should appear on the face of 
every statute does appear on the face of tne Lowa statute. 

We need not then here consider whether the state, if in its 
wisdom it shouid determine that alcohol is a thing so perni- 
cious that the harm resulting from its manufacture and sale for 
any use is too great to be compensated by the benefits of such 
use, has the power to absolutely prohibit its manufacture and 
sale, even though as an incident to such a prohibition, the 
traffic in alcohol with other states and foreign countries would 
be prevented. 

It would seem that so long as the laws of the United States 
recognize alcohol to be property and the subject of commerce 
among the states and with foreign nations, the states cannot 
by their action prevent such commerce in it; but that is not 
here involved. 

The question presented by this case is: can a state pro- 
hibit traffic with other states and foreign countries in an article 
which it recognizes to be a useful commodity and the subject of 
lawful traffic among its own people ‘ 

The Iowa statute, as now construed by the supreme court 
of the state, attempts such a prohibition, and it is therefore a 
plain infringement of the exclusive authority of congress to 
regulate commerce with foreign nations and among the several 
States. 


It is not in the power of a state to prohibit exportation of 


any commodity whatever. Section 8, of article 1, of the fed- 
eral constitution, provides: ‘*The congress shall have power 
to regulate commerce with foreign nations and among the 
several states.” 

The causes which led to the granting of this power are well 
known and need not be recited here. 

As to certain subjects which are local in their nature, and 
affect commerce but incidentally, the state may make proper 
regulations, until congress acts with reference to them. 

Where, however, the subject is national in its character, or 
of such nature as to admit of uniformity of regulation, the 
power of congress is exclusive of al] state authority. 

Welton vs. Missouri, 91 U.8., 275. 
County of Mobile vs. Kimball, 102 U. 8., 691. 

That portion of commerce with foreign countries and between 
the states which consists in the transportation and exchange 
of commodities is of national importance, and admits »nd 
requires uniformity of regulation. 

Welton vs. Missouri, supru. 
County of Mobile vs. Kimball, supra. 
Brown vs. Huston, 114 U. 8., 622. 


The non-exercise of its power by congress is tantamount to 
a declaration that such commerce shall be free. 


Welton vs. Missouri, supra. 
Brown vs. Houston, supra. 
Wabash Ry. Co. vs. Illinois, 118 VU. 8., 557. 


We have only to consider, then, whether commerce in alco- 
as used in the 


** 


hol is included within the term ** commerce 
constitution. 

In the Passenger Cases, 7 How., 416, it is said: ‘*Com- 
merce consists in selling the superfluity, in purchasing articles 
of necessity, as well productions as manufactures, in buying 
from one nation and seiling to another, or in transporting the 
merchandise from the seller to the buyer to gain the freight.” 
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In Welton vs. Missouri, supra, it is said that ‘the main ob- 
ject of that (inter-state) commerce is the sale and exchange of 
commodities.” 

No exceptions are admitted to this general character of com- 
merce, as to the articles which may enter into it. Every 
species of property, everything which has beneficial uses and 
exchangeable value, is included. That alcohol is property, 
that it has value in use and exchange, is everywhere admitted. 

In the Licenee Cases, 5 How., 504, all the judges concurred 
in treating alcohol as property and commerce in it, as much as 
commerce in any other commodity, when carried on among the 
states or with foreign countries, as within the scope of the 
constitutional provision. 

Ch. J. Taney said, pp. 576, ef seg.: 


It has, indeed, been suggested that if a state deems the traffic in ardeat 
spirits to be injurious to its citizens, and calculated to introduce immorality, 
vice and pauperism into the state, it may constitutionally refuse to permit 
its importation, notwithstanding the laws of congress; aud that a state may 
do this upon the same principles that it may resist and prevent the introduc- 
tion Of disease, pestilence or pauperism from abroad. But it must be 
remembered that disease, pestilence and pauperism are not subjects of com- 
merce, although sometimes among its attendant evils. They are not things 
to be regulated and trafticed in, but to be prevented, as far as human fore- 
sight or human means can guard against them. Aut spirits and distilled 
liquors are universally admitted to be subjects uf ownership and property, and 
are, therefore, subjects of exchange, barter and traffic, like any other commod- 
ity in which a right of property erists. And congress, under its general 
power to regulate commerce with foreign nations, may prescribe what arti- 
cle of merchandise shall be admitted, and what excluded; and may, there- 
fore, admit, or not, as it shall seem best, the importation of ardent spirits. 
And, inasmuch as the laws of congress authorize their importation, no 
state has aright to prohibit their introduction. 

But I do not understand the law of Massachusetts or Rhode Island as 
interfering with the trade in ardent spirits while the article remains a part 
of foreign commerce, and is in the hands of the importer for sale, in the 
cask or vessel in which the laws of congress authorize it to be imported. 
These state laws act altogether upon the retail or domestic traffic within their 
respective borders. They act upon the article after it has passed the line of 
foreign commerce, and become a part of the general mass of property in 
the state. 
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Justice McLean said, p. 590: 


That ardent spirits have been for ages and now are subjects of sale and 
of lawful commerce, and that of a large class, throughout a great portion of 
the civilized world, is not open to controversy; so our commercial treaties 
with foreign powers declare them to be, and so the dealing in them atnong 
the states of the Union recognizes them to be. 

Justice Daniel said, page 617: 

The license laws of Massachusetts, Rhode Island and New Hampshire, 
now under review impose no exaction on foreign commerce. TZhey aré laws 
simply determining the mode in which a commodity may be circilaled 
within the respective jurisdictions of those states, vesting in their domestic 
tribunals a discretion in selecting the agents for such circulation without 
discriminating between the sources whence commniodities may have been de- 
rived. They do not restrict importation to any extent. They do not inter- 
fere with it either in appearance or reality. They do not prohibit sales 
either by wholesale or retail. They assert only the power of regulating the 


latter, but this is entirely within the sphere of their peculiar authority 


In this respect the judges were allugreed. Judge Taney and 
those concurring with him did indeed hold that the laws in 
volved regulated commerce as between the states, and that reg- 
ulations ot that character might be made by the states so long 
as congress failed to act. This, in view of later decisions, was 
not fenable ground. The other judges sustained the laws as 
to liquors brought from other states upon the same ground as 
that upon which they sustained the laws as to imported liquors, 
viz.: That they were domestic regulations purely, an/ affected 
only domestic commerce. 

That intoxicating liquors are property and traffic in them as 


much asin any other species of property within the meaning of 


the term ‘**commerce” in the federal constitution is plainly 
implied in Beer Co. vs. Massachusetts, 97 U. §., 25. It is 
there said very significantly, page 33: 


Of course we do not mean to lay down any rule at variance with what this 
court has decided with regard to the paramount authority of the constitu- 
tion and laws of the United States, relating to the regulation of commerce 
with foreign nations and among the several states, or otherwise. Arowmn vs. 
Maryland, 12 Wheat., 419; License Cases, 5 How., 504; Passenger Cases, 7 


—— 


id., 283; /fenderson vs. Mayor of New York, 92 U. S., 259; Chy Lung vs. 
Freeman, id., 275; Ratlroad Company vs. Husen, 95 id., 465. That ques- 


tion does not arise in this case. 


The supreme court of Lowa itseif, in deciding a case arising 
under the ver} law in question, laid down the same doctrine. 
The object of the act, of which the section referred to above is a part, 
is to suppress the manufacture, use of, and traffic in, intoxicating liquor, 
except for mechanical, medicinal, sacramental, and culinary purposes. 

The traffic in such liquor, as an article of beverage, is prohibited; 4u/ 
for other purposes it ts recognized as an article of commerce, as other prop- 
eriy, though its sale in small quantities is guarded with certain very strin- 
vent restrictions. 

Intoxicating liquor ts the subject of property ; the commerce in it as an 
article of beverage is unlawful, but its character as property is not thereby 
destroved. 


Monty vs. Arenson, 25 lowa, 383. 
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Commerce in alcohol being within the constitutional pro- 
vision. 1s remains to determine how far that provision is opera- 
tive as 2 limitation uponthe power of the states. 

Clie License Cases settled definitely that a state could not 
in virti. o its police power prohibit importation of liquors from 
foreiyn ‘lands, and the several states have since that time 
framed their enactments in this view. Imported liquors are 
not as a consequence exempted from all police supervision, but 
the power of congress and the power of the states are each 
given effect within their respective spheres. So long as the 
liquors retain their character as imports they are under the 
authority of congress; when they lose that character and 
become mingled with the general property of the state they 
become subject to its police restrictions. 

Imports and exports stand upon the same footing. No war- 
‘ant for any distinction between them can be found in either 
the letter or the reason of the constitutional provisien. 

In Gibbons vs. Ogden, 9 Wheaton, 1, Ch. J. Marshall said: 

It has, we believe, been universally admitted that these words (com- 


merce with foreign nations, etc.) comprehend every species of commercial 
intercourse between the United States and foreign nations. No sort of 
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trade can be carried on between this country and any other, to which this 
power does not extend. It has been truly said that commerce, as the word 
is used in the constitution, is a unit, every part of which is indicated bv the 


term. 


Yet the lowa statute absolutely prohibits the exportation of 
the product of one of its lawful manufactures, or at least at- 
tempts to restrict its sale abroad by a limitation of the uses for 
which it may be there sold. 

Whatever doubt may have once existed on the subject, it is 
now a settled doctrine that as to the paramount authority of 
congress commerce among the several states stands upon the 
same footing as commerce with foreign nations. 

The states may not in the exercise of their many undoubted 
powers, as to tax, to pass quarantine and inspection laws, and 
needful measures of internal police, trench upon this authority. 
There is involved in this no impairment of the power of the 
States over purely domestic concerns, but there is involved and 
required by it a limitation of state interference to purely do- 
mestic concerns. 

A consideration of some of the leading cases in which 
there was either a real or supposed conflict of state and na- 
tional authority will serve to point out the rightful limits of 
each. Continuing his opinion, after what we have quoted 
above, in the case of Gibbons vs.” Ogden, the Chief Justice said : 

If this be the admitted meaning of the word, in its application to foreign 
nations, it must carry the same meaning throughout the sentence, and re- 
main a unit, unless there be some plain intelligible cause which alters it. 

The subject to which the power is next applied, is to commerce “among 
the several states."’ The word ‘‘among’’ means intermingled with. A 
thing which is among others, is intermingled with them. Commerce among 
the states, cannot stop at the external boundary line of each state, but may 
be introduced into the interior. 

It is not intended to say that these words comprehefid that commerce 
which is completely internal, which is carried on between man and man in 


a state, or between different parts of the same state, and which does not ex- 
tend to or affect other states. Such a power would be inconvenient, 


and is certainly unnecessary. 
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Comprehensive as the word ‘‘among”’ is, it may very properly be re- 
stricted to that commerce which concerns more states than one. The phrase 
is not one which would probably have been selected to indicate the com- 
pletely interior traffic of a state, because it is not an apt phrase for that pur- 
pose; and the enumeration of the particular classes of commerce to which 
tae power was to be extended would not have been made, had the intention 
been to extend the power to every description. The enumeration pre-sup- 
poses something not enumerated; and that something, if we regard the lan- 
guage, or the subject of the sentence, must be the exclusively internal 
commerce ofa state. The genius and character of the whole government 
seem to be, that its action is to be applied to all the external concerns of the 
nation, and to those internal concerns which affect the states generally; but 
not to those which are completely within a particular state, which do not af- 
fect other states, and with which it is not necessary to interfere, for the pur- 
pose of executing some of the general powers of the government. The 
completely internal commerce of a state, then, may be considered as re- 
served for the state itself. 
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This principle is, if possible, still more clear, when applied to commerce 
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“among the several states They either join each other, in which case 
they are separated by a mathematical line, or they are remote from each 
other, in which case other states lie between them. What is commerce 
“among”’ them, and how is it to be conducted? Can a trading expedition 
between two adjoining states commence and terminate outside of each? 
And if the trading intercourse be between two states remote from each 
other, must it not commence in one, terminate in the other, and probably 
pass through a third? Commerce among the states must, of necessity, be 
commerce with the states. In the regulation of trade with the Indian 
tribes, the action of the law, especially when the constitution was made, 
was chiefly within a state. 7he power of congress, then, whatever tt may 
he, must be exercised within the territorial jurisdiction of the several stales. 
The sense of the nation on this subject is unequivocally manifested by the 
provisions made in the laws for transporting goods, by land, between Balti- 
more and Providence, between New York and Philadelphia, and between 
Philadelphia and Baltimore. 

We are now arrived at the inquiry, what is this power? 

It is the power to regulate; that is, to prescribe the rule by which com- 
merce is to be governed. This power, like all others vested in congress, is 
complete in itself, may be exercised to its utmost extent, and acknowledges 
no limitations other thau are prescribed in the constitution. These are ex- 
pressed in plain terms, and do not affect the questions which arise in this 
case, or which have been discussed at the bar. //, as has always been un- 
derstood, the sovereignty of congress, though limited to specthed objects, 
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ts plenary as to those objects, the power over commerce with foreign na- 
tions, and among the several states, is vested in congress as absolutely as it 
would beina single government, having in its constitution the same re- 


Strictions on the exercise of the power as are found in the constitution of 


“the United States. The wisdom and the discretion of congress, their iden- 


tity with the people and the influence which their constituents possess at 
elections, are, in this, as in many other instances, as that, for example of 
declaring war, the sole restraints on which they have relied, to secure them 
from its abuse. They are the restraints on which the people must often 
rely solely, in all representative governments. 

[In his application of these principles the chief justice held 
that the full power of congress to regulate commerce implied 
the whole power, and left no residuum, and that the states in 
the exercise of their undoubted powers to impose taxes, to 
pass inspection and quarantine laws, to regulate their domestic 
trade and police, must always act in subordination to the par- 
amount authority of congress over commerce among the states. 

The doctrine of this case was expressly approved in the 
Wabash case cited above, and from which we shali have occa- 
sion to quote hereafter. 

There is no distinction to be found in the cases between 
commerce which originates within the state and that which 
originates without; that is, between exports and imports. They 
stand upon precisely the same footing. The sole question is 
whether more than one state is concerned. 

A statute of California imposed a stamp duty on every bill 
of lading given for gold or silver transported from within the 
state to any point without, and it was held repugnant to the 
constitution of the United States as a duty upon exports 

Aly vs. California, 24 How., 16%. 

This is the only case in the books in which a state has dis- 
criminated against exports. As a rule, the states have been 
entirely willing to dispose of their surplus products wherever 
they could find a market for them. 

In the case of the State Freight Tax, 15 Wall., 232, the 
question was as to the validity of a tax upon freights taken up 


in the state to be carried without. It was said, p. 274, et seg.: 


Li 


Considering it, then, as manifest that the tax demanded by the act is 
imposed, not upon the company, but upon the freight carried, and because 
carried, we proceed to inquire whether, so far as it affects commodities trans- 
ported through the state, or. from points without the state to points within 
it, or from points within the state to points without tt, the act is a regula- 
tion of inter-state commerce. Beyond all question the transportation of 
freight, or of the subjects of commerce, for the purpose of exchange or sale, 
is a constituent of commerce itself. This has never been doubted, and prob- 
ably the transportation of articles of trade from one state to another was 
the prominent idea in the minds of the framers of the constitution, when to 
congress was committed the power to regulate commerce among the several 
states. A power to prevent embarrassing restrictions by any state was the 
thing desired. 7he power was given by the same words and in the same 
clause by which was conferred power to regulate commerce with foreign 
nations. Lt would be absurd to suppose that the transmission of the subjects 
of trade from the state to the buyer, or from the place of production to the 
market, was not contemplated, for without that there could be no consum 
mated trade etther with foreign nations or among the states. In his work 
on the constitution Judge Story asserts that the sense in which the word 
commerce is now used in that instrument includes not only traffic, but inter- 
course and navigation. And in the Passenger Cases it was said: ‘‘Commerce 
consists in selling the superfluity, in purchasing articles of necessity, as well 
productions as manufactures, in buying from one nation and selling to 
another, or in transporting the merchandise from the seller to the buyer to 
gain the freight."’ Nor does it make any difference whether this inter- 
change of commodities is by land or by water. In either case the bringing 
of the goods from the seller to the, buyer is commerce. Among the states 
it must have been principally by land when the constitution was adopted. 

Then, why is not a tax upon freight transported from state to state a reg- 
ulation of inter-state transportation, and, therefore, a regulation of commerce 
among the states? Is it not prescribing a rule for the transporter, by which 
he is to be controlled in bringing the subjects of commerce into the state, 
and in taking them out? The present case is the best possible illustration. 
The legislature of Pennsylvania has, in effect, declared that every ton of 
freight taken up within the state and carried out, or taken up in other states 
and brought within her limits shall pay a specified tax. The payment of 
that tax is a condition, upon which is made dependent the prosecution of 
this branch of commerce. And as there is no limit to the rate of taxation 
she may impose, if she can tax at all, it is obvious the condition may be 
made so onerous that an interchange of commodities with other states would 
be rendered impossible. The same power that may impose a tax of two 
cents per ton upon coal carried out of the state, may impose one of five 
dollars. Such an imposition, whether large or small, is a restraint of the 
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privilege or right to have the subjects of commerce pass freely from one 
state to another without being obstructed by the intervention of state lines. 

It must be remembered that the tax declared invalid opera- 
ted equally upon freights that were wholly domestic and those 
that were inter-state. In other words, it was laid upon all 
freights carried by the roads in Pennsylvania. It was sought 
to be sustained at the bar as an exercise of the taxing power 
of the state, and as valid, because equally laid, and not dis- 
criminating against any class of freight. But the state was 
not permitted, in the exercise of its undoubted power to tax, 
to impose any burden upon commerce among the states, regard- 
less of where it originated or where it ended. 

The case of the State Tax on Railway Gross Receipts, 15 
Wall., 284, did, indeed, seem to narrow very much the effect 
of the foregoing case, as it enabled the state to do indirectly 
what it might not do directly, but its authority is very much 
shaken by Steamship Co. vs. Pennsylvania, 122 U. §., 326, in 
which the first ground on which its decision was placed is held 
to be not tenable. 

In Robbins ve. Shelby County Taxing District, 120 U.S... 489, 
the question was upon the validity of a law which prescribed 
that ‘tall drummers and all persons having a regular licensed 
house of business in the district of Shelby county, offering for 
sale or selling goods, wares and merchandise, by sample, shall 
be required to pay to the county trustee the sum of ten 
dollars per week, or twenty-five dollars per month for 
such privilege.” This law applied to all persons selling by 
sample within the taxing district, without regard to the resi- 
dence or location of the persons or establishments for whom 
they were making such sales, and the law was sought to be 
sustained upon the ground that it was an exercise of the taxing 
power of the state, which fell equally upon all persons, and 
property within its limits, making no discrimination against 
the citizens of other states, and yet it was held to be invalid 
because it was a regulation of inter-state commerce, operating 


as a burden upon such commerce, and the objection to it on 
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that score was not obviated by the fact that a like burden 
rested upon the purely domestic commerce of the state. The 


court holds: 


To say that the tax, if invalid, as against drummers from other states 
operates as a discrimination against the drummers of Tennessee, against 
whom it is conceded to be valid, is no argument, because the state is not 
bound to tax its own drummers, and if it does so, whilst having no power to 
tax those of other states, it acts of its own free will and is itself the author 
of such discriminatlon. As before said, the state may tax its own internal 
commerce, but that does not give it any right to tax inter-state commerce. 


The taxing power of the state is as broad and comprehen- 
sive as its power of police. The limitation of authority in each 
case is to purely domestic concerns. This, a consideration of 
the cases in which police regulations were involved will con- 
clusively establish. 

In /lall vs. De Curr, 5 U. S., 485, the state law involved 
required all persons engaged as common carriers within the 
state to grant to all persons, regardless of race or color, equal 
rights and privileges to all parts of the cars, boats or other 
vehicles employed by them, and the supreme court of the state 
held that it applied to persons engaged in the transportation 
of passengers among the states. The law was held to be 
invalid, the court saying: 


But we think it may safely be said that state legislation which seeks to 
impose a direct burden upon inter-state commerce, or to interfere directly 
with its freedom, does encroach upon the exclusive power of congress. The 
statute now under consideration, in our opinion, occupies that position. It 
does not act upon the business through the local instruments, to be employed 
after coming within the state, but directly upon the business as it comes 
into the state from without or goes oul from within. While it purports 
only to control the carrier when engaged within the state it must necessarily 
influence his conduct to some extent in the management of his business 
throughout his entire voyage. UHis disposition of passengers taken up or 
put down within the state, or taken up within to be carried without, cannot 
but affect in a greater or less degree those taken up without and brought 
within, and sometimes those taken up and put down without. A passenger 
in the cabin set apart for the use of whites without the state must, when the 
boat comes within, share the accommodation of that cabin with such colored 


persons as may come on board afterwards, if the law is enforced. 
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It was to meet just such a case that the commercial clause in the consti- 
tution was adopted. The river Mississippi passes through or along the bor- 
ders of ten different states, and its tributaries reach many more. The com- 
merce upon these waters is immense, and its regulation clearly a matter of 
national concern. If each state was at liberty to regulate the conduct of 
carriers while within its jurisdiction, the confusion likely to follow could not 
but be productive of great inconvenience and unnecessary hardship. Each 
state could provide for its own passengers and regulate the transportation of 
its own freight, regardless of the interests of others. Nay, more, it could 
prescribe rules by which the carrier must be governed within the state in 
respect to passengers and property brought from without. On one side of 
the river or its tributaries he might be required to observe one set of rules, 
and on the other, another. Commerce cannot flourish in the midst of such 
embarrassments. No carrier of passengers can conduct his business with 
satisfaction to himself or comfort to those employing him, if on one side of 
a state line his passengers, both white and colored, must be permitted to 
occupy the same cabin, and on the other be kept separate. Uniformity in 
the regulations by which he is to be governed from one end to the other of 
his route, is a necessity in his business, and, to secure it, congress, which is 
untrammeled by state lines, has been invested with the exclusive legislative 
power of determining what such regulations shall be. If this statute can be 
enforced against those engaged in inter state commerce, it may be as well 
against those et.gaged in foreign; and the master of a ship clearing from 
New Orleans to Liverpool, having passengers on board, would be compelled 
to carry all, white and colored, in the same cabin during his passage down 
the river, or be subject to an action for damages, ‘“‘exemplary as well as 
actual,’’ by any one who felt himself aggrieved because he had been exclu- 
ded on account of his color. 

This power of regulation may be exercised without legislation as well as 
with it. ° . . As was said by Mr. Justice Field, speaking 
for the court in Wellton vs. The State of Missouri, 91 U. S., 282, “inaction 
(by congiess) is equivalent to a declaration that inter-state commerce shall 
remain free and untrammeled.’’ Applying that principle to the circum- 
stances of this case, congressional inaction left Benson at liberty to adopt 
such reasonable rules and regulations for the disposition of passengers upon 
his boat, while pursuing her voyage within Louisiana or without, as seemed 
to him most for the interest of all concerned. The statute under which this 
suit is brought, as construed Iv the state court, seeks to lake away from him 
that power so long as he 1s within Loutsiana; and while recognizing to the 
fullest extent the principle which sustains a statute, unless its unconstitu- 
tionality is clearly established, we think this statute, to the extent that it 


requires those engaged in the transportation of passengers among the 
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states, to carry colored passengers in Louisiana in the same cabin with 
whites, is unconstitutional and void. If the public good requires such legis- 
lation it must come from congress, and not from the states. 


In the Wabash case the question is exhaustively discussed, 
and all the cases are considered, and those cited by us approved. 


In concluding the opinion, the court say: 


Of the justice or propriety of the principle which lies at the foundation 
of the Illinois statute, it is not the province of this court to speak. As 
restricted to a transportation which begins and ends within the limits of the 
slate, it may be very just and equitable, and it certainly is the province of 
the state legislature to determine that question. But when it is attempted 
to apply to transportation through an entire series of states a principle of 
this kind, and each one of the states shall attempt to establish its own rates 
of transportation, its own methods to prevent discrimination in rates, or to 
permit it, the deleterious influence upon the freedom of commerce among 
the states and upon the transit of goods through those states, cannot be 
over-estimated. That this species of regulation is one which must be, if 
established at all, of a general and national character, and cannot be safelv 
and wisely remitted to local rules and local regulations, we think, is clear, 
from what has already been said. And if it be a regulation of commerce, as 
we think we have demonstrated it is, and as the Illinois court concedes it to 
be, it must be of that national character, and the regulation can only appro- 
priately exist by general rules and principles, which «lemand that it should 
be done by the congress of the United States, un:ler the commerce clause of 
the constitution. 

In W. UY. Telegraph (%. vs. Pendleton, 122 U. 8., 347, the 
attempted regulation by the state of Indiana of the mode in 
which the messages sent by teiegraphic companies doing busi- 
ness within her limits should be delivered in other states, was 
leld invalid as an impediment to the freedom of that form of 
inter-state commerce. The court said: 

The supreme court of Indiana placed its «lecision in support of the e F 
ute principally upon the ground that it was the exercise of the police poWer 
of the state. Undoubtedly, under the reserve powers of the state, which 
are designated under that somewhat ambiguous term of police powers, reg- 
ulations may be prescribed by the state for the good order, peace and pro- 
tection of the community. The subjects upon which the state may act are 
almost infinite, vet in its regulations with respect to ali of them there ts this 


necessary limitation, that the state does not thereby encroach upon the free 
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exercise of the power vested in congress by the constitution. Within that 
limitation it may, undoubtedly, make all necessary provisions with respect 
to the buildings, poles and wires of telegraph companies in its jurisdiction 
which the comfort and convenience of the community may require. 

Liquor laws are not peculiar in this respect among the police 
regulations of a state. So the Beer Company case distinctly 
affirms. 

In Ziernan vs. Rinker, 102 U. 8., 127, a statute of Texas 
was held inoperative because it made a discrimination against 
wines and beer imported from other states. In a like case, 
that of Walling vs. Michigan, 116 U.5., 459, it is said: 
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It is suggested by the learned judge who delivered the opinion of the 
supreme court of Michigan in this case, that the tax imposed by the act of 
1875, is an exercise by the legislature of Michigan of the police power of 
the state for the discouragement of the use of intoxicating liquors, and the 
preservation of the health and morals of the people. 7//is would be a per- 
fect justification of the uct tf tt did not discriminate against the citizens and 
products of other states in a matter of commerce between the states, and thus 
usurp one of the prerogatives of the national legislature. The police power 
cannot be set up to control the inhibitions of the federal constitution or the 
powers of the United States government created thereby. New Orleans 


Gas Co. vs. Loutsiana Light Co., 115 U. S., 650. 


_The states cannot in virtue of this power, even where an ex- 
igency for its exercise arises, do whatsoever they please. It 
is, no doubt, for the states to determine whether or not the 
exigency exists, and to determine all questions of mere ways 
and means, so long as these are pertinent to the purpose and 
do not trench upon matters within the exclusive authority of 
the general government. Whether within its limits the state 
has wisely exercised its powers is not the subject of judicial 
inquiry, but whether it has observed those limits or has trans- 
cended them the courts must determine, or all constitutional 
limitations are to no purpose. The case of R. R. Co. vs. Huzen, 


95 U. S., 465, is conclusive upon this point. 

The law of Missouri there involved under pretense of quar- 
antine regulation prohibited absolutely the bringing of certain 
cattle into the state during six months of the year, and at- 


te im as 


tached onerous conditions to such act during the remaining six 


months. The court say: 


It seems hardly necessary to argue at length, that, unless the statute can 
be justified as the legitimate exercise of the police power of the state, it is a 
usurpation of the power vested exclusively in congress. It is a plain regu- 
lation of inter-state commerce, a regulation extending to prohibition. 

Whatever may be the power of a state over commerce that is completely 
iaternal, it can no more prohibit or regulate that which is inter-state than it 
can that which ts with foreign nations. Power over one is given by the con- 
stitution of the United States to congress in the same words in which it is 
given over the other, and in both cases it ts necessarily exclusive. That the 
transportation of property from one state to another is a branch of inter- 
stale commerce ts undeniable, and no attempt has been made in this case to 
deny it. 

* * * * * * x * * 

As was said in 7horp vs. The Rutland & Burlington Ratlroad Company, 
27 Vt., 149, “it (the police power) extends to the protection of the lives, 
limbs, health, comfort and quiet of all persons, and the protection of 
all property within the state. According to the maxim, sic ulere tuo ul 
alienum non laedas, which, being of universal application, it must of course 
be within the range of legislative action to define the mode and manner in 
which every one may so use his own as not toinjure others.’’ It was further 
said, that by the general police power of a state, ‘‘ persons and property are 
subjected to all kinds of restraints and burdens, in order to secure the gen- 
eral comfort, health and prosperity of the state; of the perfect right of the 
legislature to do which no question ever was, or upon acknowledged general 
principles ever can be made, so far as natural persons are concerned.’ 
It may also be admitted that the police power of a state justifies the adop- 
tion of precautionary measures against social evils. Under it a state may 
legislate to prevent the spread of crime, or pauperism, or disturbance of the 
peace. It may exclude from its limits convicts, paupers, idiots and lunatics, 
and persons likely to become a public charge, as well as persons afflicted 
by contagious or infectious diseases; a right founded, as intimated in the 
Passenger cases, 7 How., 283, by Mr. Justice Greer, in the sacred law of self- 
defense ; vide 3 Sawyer, 383. The same principle, it may be conceded, would 
justify the exclusion of property dangerous to the property of citizens of the 
state ; for example, animals having contagious or infectious diseases. All 
these exertions of power are in immediate connection with the protection of 
persons and property against noxious acts of other persons, or such a use of 
property as is injurious to the property of others. They are self defensive. 

But whatever may be the nature and reach of the police power of a state, 
tt cannot be exercised over a subject confided exclusively to congress by the 
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federal constitution. It cannot invade the domain of the national govern- 
ment. It was said in //enderson et al. vs. Mayor of the City of New York 
et al., supra, to ‘‘be clear, from the nature of our complex form of govern- 
ment, that whenever the statute of a state invades the domain of legislation 
which belongs exclusively to the congress of the United States, it ts void, no 
matter under what class of powers it may fall, or how closely allied it may 
he to powers conceded to belong to the states."” Substantially the same thing 
was said by Chief Justice Marshall, in Giddons vs. Ogden, 9 Wheat., 1. 
Neither the unlimited powers of a state to tax, nor any of its large police 
powers, can be exerted to such an extent as to work a practical assumption 
of the powers properly conferred upon congress by the constitution. Many 
acts of a state may, indeed, affect commerce, without amounting to a regu- 
lation of it, in the constitutional sense of the term. And it is sometimes 
difficult to define the distinction between that which merely affects or influ- 
ences and that which regulates or furnishes a rule for conduct. There is 
no such difficulty in the present case. While we unhesitatingly admit that 
a state may pass sanitary laws, and laws for the protection of life, liberty, 
health or property, within its borders; while it may prevent persons and 
animals suffering under contagious or infectious diseases, or convicts, etc., 
from entering the state; while for the purpose of self-protection it may 
establish quarantine, and reasonable inspection laws, it may not interfere 
with transportation into or through the state, beyond what is absolutely 
necessary for its self-protection. // may nol, under the cover of exerting 
its police power, substantially prohibit or burden either foreign or inter 
state commerce. Upon this subject the cases in 92 U. S., to which we have 
referred, are very instructive. In //enderson vs. The Mavor, etc., the stat- 
ute of New York was defended as a police regulation to protect the state 
against the influx of foreign paupers; but it was held to be unconstitutional, 
because its practical result was to impose a burden upon all passengers from 
foreign countries. And it was laid down that, ‘‘in whatever language a 
statute may be framed, its purpose must be determined by its natural and 
reasonable effect.’’ The reach of the statute was far beyond its professed 
object, and far into the realm which was within the exclusive jurisdiction of 
congress. So in the case of Chy Lung vs. /reeman, where the pretense was 
the exclusion of lewd women ; but as the statute was more far-reaching and 
affected other immigrants, not of any class which the state could lawfully 
exclude, we held it unconstitutional. Neither of these cases denied the 
right of a state to protect herself against paupers, convicted criminals, or 


lewd women, by necessary or proper laws, in the absence of legislation by 
congress, buf t/ was ruled thai the right could only arise from vital neces- 
sity, and that ti could not be carried beyond the scope of that necessity. 
These cases, it 13 true, speak only of laws affecting the entrance of persons 
into a state ; but the constitutional doctrines they maintain are equally appli- 
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cable to inter-stale transportation of property. They deny validity to any 

state legislation professing to be an exercise of police power for protection 

against evils from abroad, which ts beyond the necessity for its exercise 
wherever it interferes with the rights and powers of the federal government. 
* * * * * ¥ . * 

’ In coming to such a conclusion, we have not overlooked the decisions of 
very respectable courts in Illinois, where statutes similar to the one we have 
before us have been sustained. )eaze/ vs. Alexander, 58111., 254. Regard- 
ing the statutes as mere police regulations, intended to protect domestic 
cattle against infectious disease, these courts have refused to inquire whether 
the prohibition did not extend beyond the danger to be apprehended, and 
whether, therefore, the statutes were not something more than exertions of 
police power. That inquiry, they have said, was for the legislature, and not 
for the courts. ith this we cannot concur. The police power of a state 
cannol obstruct foreign commerce or inter-state commerce beyond the ne- 
cessily for tls exercise; and under color of tt, objects not within its scope 
cannot be secured atl the expense of the protection afforded by the federal 
constitution. And as tls range sometimes comes very near lo the field com- 
mitled by the constitution to congress, tt ts the duty of the coxrts to guard 


vigtlantly against any needless tntrusion. 


City of New York vs. Miln, 11 Peters, 102, is the very out- 
post of the cases which have sustained the exercise of police 
power by the state where the commercial power of congress 
was involved. In the recent cases of Chy Lung vs. Freeman, 
92 U. S., 275, and People vs. Compagnie Generale, 107 U.S., 
5”, the doctrine of the Miln case was not approved, and may 
be fairly said to be doubted. Still, we are willing to submit 
this case to its tests. The law there involved was held within 


the limits of the police power, because 


There is no aspect in which it can be viewed in which it transcends them. 

If we look at the place of its operation we find it to be within the territory, 

and, therefore, within the jurisdiction of New York. If we look at the per- 

son on whom it operates, he is found within the same territory and jurisdic- 

tion. If we look at the persons for whose benefit it was passed, they are 

the people of New York, for whose protection and welfare the legislature of 
that state are authcrized and in duty bound to provide. 

If we turn our attention to the purpose to be attained, it is to secure that 

very protection, and to provide for that very welfare. If we examine the 

means by which these ends are proposed to be accomplished, they bear a 


just, natural and appropriate relation to those ends. 
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The cases cited have not any of them been overruled by the 
Kansas cases decided at this term. The commercial power of 
congress was not involved in these. The point ruled was sim- 
ply that the fourteenth article of amendment did not operate 
to impair the police power of the states. The doctrine of the 
Huzen case, that the states, under cover of exerting their police 
powers, may not substantially prohibit or burden inter-state or 
foreign commerce, was not denied. 

Under the laws of Iowa, intoxicating liquors are not per se 
a nuisance. The mere possession of them is notacrime. To 
make the possession criminal, it is essential that it be with 
intent to sell them wthin the state. Sec. 1523, Code of lowa. 
Having a right to own and keep intoxicating liquors in the 
state, a person may take them out of the state, and by that act 
violates no law. Having taken them out he may sell them 
without offense, provided the sale is in conformity with the 
law of the place of sale. This is simply the equivalent of 
what he may do in the state itself. Owning and keeping the 
liquors without illegal intent, he is guilty of no wrong, and he 
may, without offense, sell in the state, provided he complies 
with the regulations prescribed for such sales. In the cases 
put, all police regulations are respected and any futher inter- 
ference would be altogether in the nature of a commercial reg- 
ulation. 

Alcohol not being per se a nuisance, but recognized as prop- 
erty and as the subject of lawful commerce by the laws of the 
United States and of every state in the Union, to prohibit its 
transportation from one state, by one who has the legal right 
there to own and keep it, to another state, with intent there to 
sell it to a person and for a purpose authorized by the laws of 
that state, is to prohibit, to that extent, commerce among the 
states. It is prohibiting ‘‘the transmission of subjects of trade 
from the state to the buyer, or from the place of production to 
which this court said, in the case of the State 


the market,” 
Freight Tax, it was absurd to suppose, was not contemplated by 


the constitution, *‘for without that there could be no consum- 
mated trade either with foreign nations or among the states.” 

The peculiar quality of the commodity does not affect the 
constitutional principles involved. All commodities are sub- 
ject to a proper exercise of the police power of the states, and 
all commodities in their relation to mter-state and foreign com- 
merce are subject to the paramount and exclusive authority of 
congress. 

The shipment of liquors from without the state to within it, 
was, in Walliny vs. Michigan, held to be a matter of commerce 
among the states, and we take it for granted that a shipment 
from within the state to without is no less so. The rule of iaw 
applicable does not depend upon the direction of the shipment 
and change as that changes. If, so long as the state allows 
liquor to be sold within its borders, it cannot prohibit persons 
legitimately engaged in the traftic from buying liquors without 
and bringing them in, it must follow that it cannot prohibit 
the same persons from sending them out again. The state can 
not compel them to be sold in the domestic market any more 
than it can compel any other commodity to be so sold. In 
tine, there may be inter-state and foreign commerce in alcohol, 
initiating or terminating in any state which does not absolutely 
prohibit the traftic in that article. This the Kansas cases do 
not deny. Whether by reason of being brought from other 
states or from foreign countries alcohol may be sold even by 
the importer in the original packages otherwise than subject to 
the regulations of the state, we are not now contending. 
Neither do we here consider what regulations, if any, a state 
may impose upon the out-shipment of liquors to prevent eva- 
sion of its regulations of the domestic traffic. The commerce 
clause of the constitution is universally applicable, and is oper- 
ative upon the state from which, no less than upon the state to 
which, a shipment is made. Otherwise, as was attempted in 
Almy vs. California and in the case of the State Freight Tax, 
a state could burden inter-state commerce by levying a tribute 


upon all outgoing products. States specially favored by nature, 


aw 7 


like Pennsylvania, in the matter of petroleum and anthracite 
coal, or states possessing special facilities for manufacture, as 
those in which water power is abundant, could, and, we are 
warranted in saying, would, impose harsh conditions upon 
their less favored sister states. Weare dealing witha question 
of power, with what may or may not be done by the states 
severally. For wise reasons, suggested not alone by foresight, 
but by sad experience, the representatives of all the states 
were vested with exclusive power to adjust the commercial 
relations of the states with each other and with foreign nations, 
and they alone have power to determine how far commerce 
with foreign natious and among the states shall be free, how 
tar it suall be burdened and how far it shall be prohibited. 

[It will be said, however, that the question in this case is not 
whether the alcohol after it was manufactured could be shipped 
from the state, but whether it could be manufactured for the 
purpose of so shipping it. The difference suggested is one of 
form, and not of substance The manufacture of alcohol was 
not per se illegal. It was expressly authorized by the law. 
Now, unless the shipment was itself illegal, how could it make 
the manufacture sof Two acts, each lawful in itself, are not 
made unlawful when brought into conjanction, simply because 
of that conjunction. The act of transporting the alcohol from 
the state in the course of lawful commerce with other states not 
being a crime, the intent to perform that act was not a criminal 
intent, no matter when formed, whether before or after the alco- 
hol was manufactured. If in the operation of this distillery there 
was a crime committed, it was committed by doing a lawful act, 
by lawful means, for lawful purposes. Such a conclusion discred- 
its the premises from which it is derived. Weconfidently sub- 
mit that Mr. Kidd could not, by force of the Iowa statute, be 
enjoined from the further pursuit of his business unless he had, 
either in the manufacture or in the sale of his product, done 
something which the state had prohibited and had authority to 
prohibit. It had not prohibited the manufacture, and it had 


no authority to prohibit the foreign sales. 
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The law here involved, so far as it regulates the domestic 
traffic in intoxicating liquors, provides fully for the occasion of 
its enactment. The people of Iowa cannot be injuriously 
attected by liquors that are taken out of the state. In the 
opinion rendered by the supreme court of Lowa in the present 
case it is said: ‘*The evils flowing from intoxicating liquors 
arise wholly from its use as a beverage.” These evils are effect- 
ually guarded against by preventing such use by the people of 
the state. The state does, indeed, owe a duty to the people of 
other states, and should not be indifferent to their safety and 
welfare. It is said in the opinion: 

Surely the state ought not to permit things to be done within its borders 
which subvert the peace, prosperity and good morals of the people of other 
states. No one will doubt that it is not only within the authority of the 
state to suppress conspiracies and combinations within her borders, intended 
to disturb the peace of a sister state, but that it ought todoso. And surely 
even counsel for defendant will not contend that the power of the state may 
not be exerted to prevent the impairment of the health or good morals of 
the people of another state, by the pursuit of business, or by acts done 
within our own state. Will it be for a moment contended that the state can 
not suppress the publication of obscene literature intended to be circulated 
exclusively in other states? Or may it not prohibit the manufacture, within 
the state, of unwholesome food, for transportation and sale in other states? 
Not alone do the true doctrines of constitutional law deny that the power 
of the state is so restricted—humanity, patriotism, inter-state comity, and 
Christianity all unite in protest against it. 

This is admirable doctrine, and the court is right in saying 
that we do not contend against it. Conspiracies and combina- 
tions to do evil are in and of themselves criminal, wheresoever 
the evil is to be done, and are, therefore, properly punished 
where formed. The publication of obscene literature is wrong, 
no matter by whom it is intended to be read. So, too, is the 
manutacture of unwholesome food, whether for consumption at 
home or abroad. But such things, as Ch. J. Taney said of 
disease, pestilence and pauperism, ‘‘are not subjects of com- 
merce, ns ” ° They are not things to be regulated 
and trafticked in, but to be prevented, as far as human foresight 


or human means can guard against them.” When the state of 


A le a . 


AARNet ti 


ot) 


lowa determines that alcohol is wholly bad, and forbids its 
manufacture, and the traffic in it by its own people, consistency 
at least, if not *‘ humanity, patriotism, inter-state comity. and 
Christianity,” will require that if possible it make no exception 
in favor of commerce with other people. It should not encour- 
age a traffic in what is evil and only evil even with strangers, be- 
canse of the profit to its own people. But the present case is very 
different. 
and it may be lawfully sold therein, and this by virtue, not 


Alcohol may be lawfully made in the state of Lowa, 


alone of natural and common law right, but of positive statu- 
tory sanction. And because nothing of this kind can be 
aftirmed of conspiracies, obscene literature or unwnolesome 
food, the analogy suggested by the court fails entirely. 
Alcohol in itselt is useful, and therefore may be trafficked in. 
Men from weakness or perverted tastes may abuse it, and 
therefore it is a thing to be regulated. Every state of this 
Union and every civilized country recognizes these facts, and 
accordingly permits the traffic in aleohol and regulates it. 
Radically as these regulations may differ, they are inspired by 
a common desire to promote the well being of the peopie tor 
whom they are enacted, and as a matter of judicial presump- 
tion they are each equally appropriate to that end. The regu- 
lations of many of the states of this Union are substantially 
like those of Lowa, 
Is there anything inhuman, unpatriotic or unchristian in per- 


This is notably true of Maine and Kansas. 


mitting alcohol to be made in Iowa for shipment to and sale in 
Kansas and Maine .subject to the laws of those states‘ The 
question answers itself, for the laws of those states will allow 
it to be sold only for medicinal, mechanical and culinary pur- 
poses, for which purposes those laws and the laws of lowa 
agree that it may properly and beneficially be used. It may 
be that the laws of New York allow a wider liberty to the peo- 
ple of that state and trust more to their capacity for self-gov- 
ernment, but that cannot alter the legal status of commerce 
with that state. 
for that reason. 


Nor is the moral aspect of the case changed 


Iowa has no commission to act as guardian 
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for her sister state. The people of New York are as free to 
make their own laws as are the people of Iowa; they may be 
presumed to be as moral and enlightened. Whatever laws 
they have enacted in this behalf must be deemed sufticient to 
protect them as far as laws can do so against the evils incident 
to the use of intoxicating liquors. This being so, in what 
respect does traffic in alcohol with them differ from traftic in 
the same commodity with the people of Kansas or Maine ‘ 
Aleohol shipped to New York must be sold subject to its laws. 
Some of it will be used in the arts and manufactures which 
have their seat in that state. Some of it, if the laws allow it, 
may find its way into use as a beverage. But this does not 
make evi’ the traffic so far as it supplies the arts and manufac- 
tures that have need of alcohol, nor does it charge with either 
legal oz moral guilt the man who traftics in that commodity, 
because he cannot possibly impress upon it, in his contract of 
sale, any restriction which will be efficient to control its ulti- 
mate use. If the state of Lowa should determine that alcohol 
was wholly bad, not a subject of commerce, and therefore, not 
to be trafficked in and regulated, but to be prohibited altogether, 
it would follow in necessary sequence that the conversion of 
corn into alcohol would be an evil use to make of corn. In 
such view it would no doubt be competent for the state to pro- 
hibit the manufacture and sale of corn for such use, but such 
a restriction would not make corn any the less a subject of 
commerce, nor would it authorize the state to regulate or pro- 
hibit commerce in it with other states and foreign countries, 
notwithstanding in such other states and foreign countries it 
might be put to’a use forbidden in the state of Lowa. 

We are not dealing with a thing inherently and absolutely 
evil. This fact the court steadily ignores. Neither are we as- 
serting any right to ignore the well being of the people of 
other states and foreign lands. We only say that the people 
of the several states having severally prescribed the regula- 


lations essential to their welfare, any commercial intercourse 


A NA aI cnepRaNNR 0 


ea rl an. 


oe 


which respects these regulations in their respective jurisdictions 
is neither illegal nor immoral. 

We concede what the court claims for the power of the state 
to suppress conspiracies, no matter against whom directed. We 
concede the power to suppress the publication of obscene liter- 
ature, no matter where it is to be circulated. We concede the 
power to prohibit the manufacture of unwholesome foods, no 
matter upon whom they are to be imposed. These things are 
inherently and absolutely wrong. The common sense of man- 
kind condemnsthem. Nothing can justify a toleration of them 
to any extent or for any purpose. But the power of a state to 
punish acts clearly criminal in themselves, when committed 
within its jurisdiction, does not include the power to prescribe 
the mode in which a useful commodity, the subject of lawful 
commerce, shall be dealt with in another state in relation to 
the domestic concerns of that state. The fault of the court's 
argument, its fundamental weakness, is that it does not dis- 
tinguish between crime and commerce. 

We admit the authority of the state of lowa to punish 
crimes committed within its own borders, and we deny only 
what only is here involved, its authority to regulate commerce 
with foreign nations and among the several states. 

. The principles contended for by us have been recognized and 
upheld in a number of cases in [owa arising under this very 
law, and were never denied until in the present case. 

The keeping of intoxicating liquors, with no intent to sell them w/#/hin 
the stale contrary to law, is not forbidden by the statute for the suppression 
of intemperance (Rev., 1559). Intoxicating liquors in the possession of a 
citizen who holds them for the purpose of selling them lawfully within the 
state, or for transporting them without the stale, for lawful traffic, are not, 
under the statute, subject to seizure (1525). To constitute the owning and 
keeping of intoxicating liquors unlawful, there must exist an intent to sell 
or dispose of them, wz/hin the state, contrary to law. In the absence of 
such intent, the possession of this kind of property is lawful. If lawful, the 
law must protect the possession. The petition of the intervenor avers that 
the liquors were not kept for the purpose of unlawful sale. His possession 


was, therefore, lawful, and the act for the suppression of intemperance does 


not authorize it to be disturbed. 
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In a later case the precise question in controversy was set 
was to recover the price of liquors made and sold by him to 
the defendant. The right to recover was denied upon the 
ground that the plaintiff had no permit to sell, and that the 
sales were therefore illegal. The plaintiff argued, that having 
the right to manufacture without a permit, the right to sell, in 
like manner, was implied; else the right explicitly granted 
would be nugatery. His manufacture, as a matter of course, 
was for the purpose of sale; and to deny or restrict the right 
of sale, was to deny or restrict the right to manufacture. 
Answering his arguments, the court said: 

In this case the plaintiff makes no claim that he had obtained such per- 
mission to sell, but he claims the right to sell simply because he is a manu- 
facturer. The statute, however, as above quoted, in effect says, that no per- 
son shall sell intoxicating liquors until he first obtains permission. It there- 
fore denies the right of a manufacturer to sell until he shall first obtain the 
permission in the manner specified. But it is argued that the night to man- 
ufacture necessarily carries with it the right to sell, since the latter is neces- 
sary in order to make the former of any effect; that without the right to sell, 
the right to manufacture is a barren right. If this were so, the argument 
would be potent, if not conclusive. It must, however, be remembered that 
the statute does not wholly prohibit the sale by the manufacturer, but simply 
regulates the manner in which he shall doit. The right of a manufacturer 
to sell is no higher than the right of the purchaser to sell - either may sell 
for the purposes specified, upon procuring the permission; but without such 
permission neither can sell. /urther ‘han this, the right of export remains 


unlimited to the manufacturer and purchaser. 
Beek: y* O'R, /}. Ae i. ou) lowa. Hoo. 


Whether the decision in these cases is based upon the legis- 
lative intent, or upon a limitation of legislative power, matters 
not. In the one case it is a legislative recognition, in the other 
a judicial, of the soundness of our views. Nor is their force 
as authority broken by the statement in the opinion herein that 
the language quoted was mere dictum, or rather a lapsus 


‘ 


lingue, resulting from ‘the difficulty, indeed, the absolute 
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impossibility of always expressing decisions in language wholly 


accurate and in supporting them by arguments wholly sound.” 

The matter-of-course way in which these views were expressed 
shows that they were fixed as a habit, in the minds of the 
court. As precedents in Iowa these cases do, indeed, for the 
present stand as overruled by the decision in this cas , but as 
their soundness was denied by a bare majority, their weight as 
authorities in a tribunal not bound to follow the latest decisions 
of that court is not materially lessened. 

It is claimed, however, that the state may abselutely pro 
hibit the traffic in intoxicating liquors, and that it may, there- 
fore, do anything which is less than such absolute prohibition. 
That is to say, the state may prohibit all commerce in alcohol, 
domestic and external; it may, therefore, prohibit any part of 
such commerce, either the domestic or the external. We have 
no occasion to consider the claim of power to impose an abso- 
lute prohibition. because the consequences contended for by no 
means follow. 

There is no such thing as arbitrary power in our system of 
government. Every function possessed by the state was con- 
ferred by the people, to be exercised in their interest and for 
their welfare, and it is limited in its scope by the necessity for 
its exercise. 

An absolute prohibition of the manutacture and sale of alco- 
hol involves a finding by the legislature that alcohol is wholly 
bad, and incapable of any good uses whatsoever. Such a pro- 
hibition being imposed, and in such a view, it may be that no 
exceptions could be claimed against it. That question is not 
in the case, and so we need not discuss it. 

A prohibition upon the manufacture and sale of alcohol only 
for certain uses, involves a legislative finding that so far as not 
prohibited alcohol is beneficial, and hurtful alone when applied 
to the prohibited uses. Thies legislative finding is conclusive 
until reversed, and is binding upon the legislature itself; and it 
cannot by sheer force of authority do aught that is inconsist- 


ent therewith. This finding indicates the limits of the legisla- 


tive power over alcohol, because it indicates the extent to which 
alcohol is hurtful to the state. To prohibit its manufacture, 
sale, or use beyond the reqnirements of the public welfare, is 
arbitrary and absurd, quite as much so as would be a like pro- 
hibition against the growing of corn or other staple production 
of the state. 

The contrary argument proceeds in the view that the legisla- 
tive authority is arbitrary and unlimited by either reason or 
justice, and it therctore fails to recognize and acknowledge the 
radical difference in kind that exists between absolute prohibi- 
tion and mere restriction of use. The recognition of alcohol 
as a thing of good uses is a recognition of it as property, and 
the attributes and incidents of property cannot, therefore, be 
denied to it; nor would such a denial be an exercise of the 
same authority which imposed limitations upon its manufacture, 
sale and use. 

What we are here contending for was the very point of the 
decision in Preston vs. Drew, 33 Maine, 558. The law of that 
state, like the law of Lowa, prohibited the manufacture and 
sale of intoxicating liquors as a beverage. It further declared, 
in unqualified terms, that no action should be maintained for 
the recovery of the possession of such liquors or their value. 
This declaration, literally construed, would prevent an action 
by a person who had lawful possesson of liquors, against 
one who had unlawfully deprived him of that possession. 
Considering that law asan arbitrary exercise of power, no reason 
exists why the declaration referred to should not be given the 
full ettect imported by the ordinary meaning of the words em 
ployed. The supreme court of Maine, however, held that inas- 
much as the law recognized alcoho! to be property, the rights 
incident to lawful ownership of property in general could not 
be withdrawn from the lawful ownership of this particular spe- 
cies of property. They therefore limited this provision of the 
statute in its operation to liquors sold or held under such cir- 
cumstances as to constitute them a nuisance, and said they 
must either do that or hold it to be unconstitutional altogether. 
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T»5 this case, as well as to the case at bar, might have been 
applied the argument that if the state can prohibit altogether 
it can do anything whatever less than that, and, if the power 
in either case was arbitrary, the argument would be sound; but 
our government is not a despotism; the majority may not do 
what they please, but only what they determine to be right. 
The regulations imposed must be consistent with the principles 
upon which they are based and with the guaranties to individ- 
ual rights secured, and the limitations upon state authority, im- 
posed by fundamental law. 

We again invite comparison with the limitations upon the 
taxing power of the states. These were carefully considered 
in MeCulloch vs. Maryland, 4 Wheat., 516. Ch. J. Marshall 
there said: 

It is admitted that the power of taxing the people and their property is 
essential to the very existence of government, and may be legitimately ex 
ercised on the objects to which it is applicable, to the utmost extent to 
which government may choose to carry it 

% * * * % % % % % 

The people of a state, therefore, give to their government a right of tax 
ing themselves and their property, and as the exigencies of government 
cannot be limited, they prescribe no limits to the exercise of this right. 

* * al * * % * *% 7 

It may be objected to this definition, that the power of taxation is not 
confined to the people and property of a state. It may be exercised upon 
every object brought within its jurisdiction. This is true. But to what 
source do we trace this right’ It is obvious that it is an incident of sov 
ereignty, and is co-extensive with that to which it is an incident. 


See also— 


Crandall vs. Nevada. 6 Wall.. 35. 
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No more comprehensive scope than this has ever been 
assigned to the police power. 

The power to tax, implies the power to destroy, as does the 
power to regulate, the power to prohibit, but the state cannot 
be permitted to exercise these powers, or either ot them, to the 
destruction of, or interference with, interests confided exclu- 


sively to the care of the national authority. 
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It is further true that taxes can be levied only in aid of a 
public object, an object which is within the purpose for which 
governments are established. 

Loan Association va. Lop ha, 20 Wall.. 655. 

[In this case the court defined the principles of our govern- 
ment, and the relation of its powers to the rights of individu- 
als, and emphasized the security of these rights against arbi- 
trary interference by the state, in terms that are strictly appli- 
cable here: 

It must be conceded that there are such rights in every free government 
beyond the control of the state. A government which recognizes no such 


rights, which helds the lives, the liberty and the property of its citizens 
subject at all times to the absolute disposition and unlimited control of even 


the most democratic depository of power, is after all but a despotism. It 
may well be doubted if a man is to hold all that he is accustomed to call his 
own, all in which he has placed his happiness, and the security of which is 
essential to that happiness, under the unlimited dominion of others, whether 
itis not wiser that this power should be exercised by one man than by many. 

The theory of our government, state and national, is opposed to the de- 
posit of unlimited power anywhere. The executive, the legislative and the 
judicial branches of these governments are all of limited and defined pow- 


ers. There are limitations on such power, which grow out of the essential 


nature of all free governments; implied reservations of individual! rights, 
without which the social compact could not exist, and which are respected 
by all governments entitled to the name 

The precise application of these principles required by this 
case was made in State vs. Saunders, 19 Kan., 127. It was 
there held that even if a state had the absolute right to deter- 
mine what should be property and what should not be, it could 
not, in virtue of that power, exclude from inter-state or foreign 
commerce, anything which it recognized to be property, al- 
though it might have effected such exclusion incidentally, and 
as an inherent and necessary consequence of determining that 
the thing was not property. 

The right of a state to protect the game within its borders 
is undoubted, and, save by justice and the reason of the case, 
is unlimited. In the exercise of this right it may absolutely 


prohibit the killing and catching of game, because such a pro- 
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hibition may be imperatively demanded to avert the appre- 


hended evil. This being so, it might be said, **Surely if the 
state can prohibit altogether, it can do anything less than that, 
and, therefore, can limit the catching and killing of game to 
the domestic uses of its own people, and prohibit its tramspor- 
tation from the state.” 

The case last cited presented just that question, and the su- 
preme court of Kansas held the statute involved, which pro- 
hibited the exportation from the state, of game 'awfully caught 
and killed, to be invalid as a regulation of commerce. The 
court say: 

For instance, a law whici prohibits the catching and killing of prairie 
chickens may be valid, although it may indirectly prevent the transporta 
tion of such chickens from the state to any other state ; but a law which al 
lows prairt chickens to be caught and killed, and ther hy become the subje ct of 
traffic and COMIMET CE, and at the same time dire etly prohibits their transport 
tion from the state to any other state, ia unconstitutional and roid. 

This argument, supported by these authorities, was employed 
in the state court, and the Kansas case especially read and 
urged with frequent iteration. That the illustration derived 
from the game laws is entirely apposite we may safely assume, 
because the state court used it in justification of their position. 
They say: 

But the use of property may be restricted for purposes connected with 
trade and other interests of the people. An illustration of legislation of 
this character is found in our game law, which forbids the transportation 
out of the state of any game killed within it. Yet the killing of game is 
permitted, with restrictions as to time and quantity or number killed. The 
sportsmen may lawfully kill the prescribed number within the lawful time. 
The game becomes his property; yet he cannot transport it out of the state. 
We have never heard doubts expressed ax to its constitutionality. 

A little consideration will disclose its close similarity to the statute for 
bidding the transportation of intoxicating liquor. 

This way of meeting an argument puts an end to the debate. 
When the express decision of the Kansas court, that such a law 
is unconstitutional and void, is disposed of without the scant 
courtesy of a passing allusion, and by the bald statement that 


‘‘we lave never heard doubts expressed as to its constitution- 
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ality,” we are not answered, but overthrown by sheer force. 
This is the method of Dr. Johnson when “talking for victory,” 
of whom Goldsmith said: ‘+ There is no arguing with him; 
when his pistol misses fire, he knocks you down with the butt 
end of it.’ 


We have here a law which is justifiable only as a measure of 


domestic police. So far as it regulates the internal traftie in 
intoxicating liquors we make no question of its validity. 
Neither are we disposed to deny that the state might regulate 
the foreign traffic with a view to preventing its being employed 
as the means of evading the domestic objects of the law, if 
there should arise any danger of that sort. We do con- 
tend, however, that this law, as now construed, in so far as it 
prohibits all foreign commerce in intoxicating liquors while yet 
it recognizes such liquor to be the subject of lawful commerce, 
orin so far as it regulates that traffic as to the disposition of 
the commodity in other states and foreign |inds, seeks nothing 
and accomplishes nothing that can promote the welfare of the 
people of Lowa; that it interdicts what is not contrary to the 
laws of any civilized state, and what on the other hand is 
everywhere regarded as lawful commerce, and that it is there- 
fore simply ul regulation of inter-state and foreign commerce, 
and as such is unconstitutional and void. 

It is claimed, however, that even if alcohol may after it is 
manufactured be freely exported, nevertheless the manufacture 
for such exportation may be prohibited because that is a purely 
domestic process, begun and completed within the state, and 
therefore absolutely subject to its authority. 

It is urged in support of this view that perhaps the legisla- 
tive intent was to affect the manufacture per se and to limit 
that to the utmost possible extent, and that this would bea 
valid exercise of police power. It will be further argued that 
as this might have been the legislative purpose we can not be 
heard to argue against the possibility. The object of all statu- 
tory interpretation is to ascertain the legislative intent, and no 
inquiry is so frequently made by the courts in construing statu- 
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tory enactments as that concerning the evil to be remedied. 
As to prohibitory legislation the courts everywhere concur in 
this. The evil to be remedied is that of intemperance, and 
the method of the law is, instead of acting upon each individ- 
ual citizen and attempting directly to regulate his personal 
habits, to do so mediately and more easily and economically 
and with less interference with personal freedom, by acting 
upon the limited class who undertake to furnish alcohol for use 
as a beverage. This does involve a limitation upon the manu- 
facture correspondent with the limitation upon the sale. That 
we admit to be within the constitutional scope of the statate. 
We admit that alcohol can not be lawfully manufactured for an 
unlawful use or disposition, but we insist that for any use or 
disposition which may lawfully be made of it, alcohol may law- 
fully be manufactured 

The statute indicates no purpose to impose any restrictions 

upon the manufacture, save such as are incidental to its pur- 
pose of prohibiting the use of liquor as a beverage. It im- 
poses no restrictions save such as inhere in the restrictions 
upon the sale. It does not attempt to limit manufacture in 
place, mode or amount. It may be carried on in city or coun- 
try. It may be conducted by any mode known to the craft. 
“It may be carried on to any extent which lawful commerce will 
justify. Minors as well as adults, habitual drunkards as well 
as persons of sober habits, may be employed to assist in the 
manufacture. 

That manufactures may per se be the subject of regulation, 
nobody denies. But the reason for such regulation wherever 
it has been attempted is obvious. There may be, incident to 
the process, noxious smells, and the generation of poisonous 
gases, as in the case of rendering and fertilizing establishments. 
There may be danger of fire or explosion, as in the manutac- 
ture of burning fluids or explosive powders. In all these cases 
the provisions of the law are adapted to reducing the peculiar 


perils of the trade to a minimum. 
The sole danger from alcohol is in its use. That our law 
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has guarded against. If in the mere existence of a distillery 


there was peril, it would be provided against by seclusion. If, 


in the process of distillation, there was physical harm to em- 


ployes, precautionary measures would be adopted; if moral 


harm, seme restriction upon the age, habits or character ot the 


persons employed. In fact. however. the sole 


restriction is 


that which grows out of the diminished use in consequence of 


its prohibition as a beverage. If harm were apprehended from 


the manufacture itself. that harm would attend equally upon 


manufacture for lawful sale within the state as upon manufac- 


ture for lawful sale without. Two ways of providing a 


gainst 


. 


such harm would suggest themselves. Either the manufacture 


would be conducted under appropriate checks and guards, or 


it would be prohibited altogether. Whether the last mode 


would be a vatid exercise of state power as long as alcohol was 


permitted to be sold and used we do not believe. but that we 


need not here consider. We have to do here only with the 


adaptability of means to the supposed end. The absence of all 


appropriate means conclusively proves that the legislature had 


no such end in view as regulating the mere manufacture. 


The state court say that the evils flowing from intoxicating 


liquor arise wholiy from its use as a beverage. 


As the law 


attempts not directly to inhibit that use, but indirectly by in- 


hibiting the sale for such use, we may say that it is the sale 


alone which the law has in view. From that all the appre- 


hended evils flow, and the sole reason for imposing any restric- 


tions upon the manufacture is, that all manufacture is for pur- 


pose of sale, and carries with it the right of sale, and therefore 


a limitation is imposed upon it correspondent with that upon 


the sale. The commerce and the manufacture stand upon the 


same footing. Whatever commerce is lawful, manufacture to 


supply that commerce is also lawful. 


From all the legislation of all the states, and from all the 


adjudication upon such legislation by the courts, 


we challenge 


the citation of another instance wherein the limitations upon 


the production of an article which might be hurtful in use, were 
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broader than the limitations upon the sale. In every such case 
either the sale alone is regulated, or the regulations of the 
manufacture are subordinate to, and consonant with, those 
upon the sale. For the first time is broached the proposition 
that there may be lawful traffic in a commodity, and yet not 
lawful production of the commodity for that traffic. A propo- 
sition so novel and so at variance with the whole history, pol- 
icy and method of the police power should not be admitted 
upon ‘fanciful and far-fetched speculation. Within the limits 
of lawful disposition of the product, the manufacturer may 
extend his establishment as he pleases. Many manufactures 
are under police regulation, but these regulations are never of 
a quantitative character. If the precess of manufacture may 
be attended with evil. the regulations of the law have refer- 
ence to the process, but never to the extent of the output. If 
the product may be perverted to hurtfal uses, the regulation is 
against the use. 

Under whatever class of regulations the manufacture may 
fall, conforming to them, it may be carried on to whatever 
extent the requirements of lawful commerce may justify, and 
any regulation in denial or limitation of that right is a regula- 
tion not of manufacture, but of commerce, and must be con 
sidered in that view. 

Granting, therefore, that the state did intend a limitation upon 
the manufacture of alcohol considered merely as an industrial 
process, it would have no authority to effect that limitation 
by a restriction to manufacture for domestic uses. The state 
court say: 

A manufactory of steam boilers forsale and transportation without the 
state is established within the residence portion of a city of this state, with 
dwellings of citizens adjacent thereto. Now, under the doctrine advanced 
by counsel, as the purpose of the owner of the manufactory is to produce 
articles for inter-state commerce, the nuisance can not be abated under the 
laws and authority of the state, for the reason that the abatement would be 


the enforcement of regulations of commerce, a subject exclusively within 
the authority of congress. Surely, it will not be contended that the 


authority of congress reaches to this extent. 


a 


Surely enough it will not be so contended. But the court 
while assuming to have hit the bull’s eye, have absolutely 
missed the target. 

That the manufacture of boilers may be regulated without 
regard to the destination of the boilers when completed is con- 
ceded. The controverted question is: May the manufacture 
be regulated solely because of that destination and only with a 
view to that’ To permit a boiler factory within the residence 
portion of a city would be an occasion perhaps of peril and 
certainly of annoyance to the adjacent dwellers. The state 
has ample power to secure its citizens against this evil by 
requiring the isolation of the factory. But whatever regulation 
it adopts must have reference exclusively to the process of 
manufacture and not to the character of the traffic in the fin- 
ished boilers. It would require an acute mind to discover 
greater peril or greater annoyance in the manufacture of a 
boiler intended for shipment to a foreign country than in the 
manufacture of one destined for use in the very town in which 
it was made. The state court did not attempt to point out the 
ditterence. 

We are not contending tor a discrimination in favor of man- 
ufacture for external commerce but against a discrimination 
against such manufacture. A regulation of the mere process 
of boiler making concerns only the people of the state, and 
may therefore be valid as a regulation of domestic police, but 
a regulation which looks only to the sale of the boiler when 
completed is a commercial regulation and if restrictive of inter- 
state or foreign commerce is beyond the authority of the state 
and void. 

The court assumes that commerce is not in any wise identi- 
fied with manufacture, but is an independent concern, and that, 
therefore, there can be no regulations of commerce save such as 
operate upon commodities after they are actually started in the 


course of sale or exchange. They say: 
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The prohibition of the statute is directed alone to the manufacture of 
intoxicating liquors for purposes other than for sale according to the pro- 
visions of the statute. Code, Sec. 1524. If the law (be obeyed no hquor 
will be manufactured for transportation. Its operation is to prevent the 
production of an article which might be lawfully transported out of the 
state. Now, commerce consists in the interchange of commodities or prop- 
erty which is the subject of trade. It does not consist of the impossible 
interchange of things not in existence. There must be articles of trade 
before commerce can exist. low, then, can it be said that the statute, by pro 


— 


hibiting the manufacture of an article of trade, regulates commerce. 

If this position be well taken the constitutional provision in- 
voked by us is rendered absolutely nugatory. What is the 
difference between saying, **You can not export corn,” and 
‘You can not raise corn for export/” It is very like the old 
‘vase which the magistrate held to turn upon the question 
whether the accused had called to the prosecuting witness, 
‘‘McCarthy, come out of the house!” or ‘*Come out of the 


house, McCarthy!” There is no difference between a prohibi- 
tion upon export and a prohibition upon manufacture for ex- 
port. 

The object of all labor is to supply the wants of the laborer. 
In civilized society, however, labor alone cannot accomplish 
this object. There must be exchange of the products of iabor. 
Commerce is industry. It is in every just sense a part of the 
purpose and process of production. The commodity must not 
only be made, but it must be brought to the consumer, and the 
cost of this is added to the price paid by the consumer for the 
commodity. So, too, industry, save that limited amount of 
labor which in the very performance gratifies an ultimate want, 
is commerce. It is the prospect of exchange that incites to 
iabor and determines its direction and extent. Commerce and 
industry are thus essential parts of one great plan. The liga- 
ment that binds them together is vital to each. What affects 
the one, affects the other. Nevertheless, regulations that go 
to the mere modes or processes of industry have but an inci. 
dental effect upon commerce, and the power to make them, in 
sO many cases vitally essential to the welfare of their people, 
was not withdrawn from the states. But regulations that in 
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terms limit the purposes for which and the markets in which 
the products of labor may be offered in exchange are com- 
mercial regulations, and it is a mere quibble to speak of them 
as anything else. 

For the law to allow the production and manufacture of 
commodities without limitation save that they shall be pro- 
duced or manufactured ouly for the necessities in use of the 
people of the state, is simply to prohibit commerce in such 
commodities with other states and foreign countries; and if that 
power exists as to one thing it exists as to all. 

Industry and commerce are not to be absolutely isolated. 
secause the federal constitution does not in terms assert any 
control over production and manufacture as such, it will not do 
to say that the states have absolute power over them, and may 
therefore limit them in their commercial relations so long as 
the mandate is operative only upon the producer or manufac- 
turer and punishes him in case of disobedience, not, indeed, 
because of the disposition he makes of his product, but only 
because he had such disposition in view when he produced it. 

Examples are numerous in history, and when the constitu- 
tion was framed such examples were recent, of nations prohibi- 
iting the exportation as well as the importation of commodities, 
and it the beneficent provisions of that instrument, intended to 
secure the freedom of commerce with foreign nations and 
among the states, can be evaded by the palpable sham of a pro 
hibition, not, indeed, upon such commerce, but upon industry 
with a view to such commerce, the wisdom of the fathers did 
not fathom the cunning of the children. 

The constitution was intended to secure matters of substance, 
and not of mere form. When it gave to congress the full con- 
trol of the external commerce of the states, it designed to with- 
draw all power over such commerce from the states, and not 
merely to limit in form or mode the exercise of such power. 
An evasion of the constitutional provision is no more to be tol- 


erated than an open violation. 
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[In Salzenstein ef al. vs. Mavis, 91 Iil.. 391. it was sought to 
sustain a provision of the Illinois statute against the ruling in 
R. BR. Co. vs. Huzen, 5 Otto, 465, upon the ground that the 
Missouri statute held void in that case prohibited the transpor- 
tation of Texas cattle into or through the state, while in the 
case at-bar the prohibition was upon the ownership or posses- 
sion of such cattle in the state. The court say, page 401: 

We cannot, however, understand how the right to transport and bring 
into this state Texas cattle can be exercised, if the owning or possessing 
such cattle within the state is prohibited. The right to transport from 
another state into this state necessarily includes the right of possession and 
ownership in this state. If the latter is prohibited, the former right must 
fall with it. If the legislature has the constitutional right to declare that a 
person shall not possess or own a certain kind of property within the state 
which may be raised or produced in another state, of the Union, it logically 
follows that all inter-state commerce in such property is both regulated by 
the legislature and also prohibited. We dev not understand that the legisla 
ture can do indire etly that which the constitution of the Lnited States prohibits 
to be done, directly. Such, however, would be the case if the theory of the 
plaintiff in this case was sanctioned. 


The effect of the Illinois decision is simply that the right to 
import existing, every other right exists which is necessary to 
make that of avail. Export and import stand upon precisely 
the same footing. If the right to export exists, so does the 
right to buy and to produce for that purpose. 

In ee parte Cummings, + Wall., 325, it was sought to sustain 
the statute involved because it did not in terms infringe the in- 
hibition against e post facto laws and bills of attainder. The 
court, however, held: 


The legal result must be the same, for what can not be done directly can 
not be done indirectly. The constitution deals with substance, not shad 
ows. Its inhibition was leveled at the thing, not the name. * # ad 
If the inhibition can be evaded by the form of the enactment, its insertion 
in the fundamental law was a vain and futile proceeding. al * * 
To make the enjoyment of a right dependent upon an impossible condition 


is equivalent to a denial of the right under any condition. 


Precise'y what we contend for has been repeatedly held by 
this court, when the taxing power of the state was involved. 


‘7 — 


In the case of the State Tax on Railway Gross Receipts the 
tax there imposed was likened to a tax upon goods which had 


been imported after their original packages had been broken 


 —_—— 


and they had been mixed with the mass of property in the 
country. Commenting on this, in Steamship Co. vs. Pennsyl- 


rania. |v? L. Ss ° p. S41. the court Say. 


This reasoning seems to have much force. But is the analogy to the case 
of imported goods as perfect as suggested’ When the latter become mingled 
with the general mass of property in the state, they are not followed and singled 
out for faration as imported goods, and by reason of their be ing imported. If 
they were, the tax would be as unconstitutional as if imposed upon them whilst 
in the original packages. When mingled with the general mass of property 
in the state they are taxed in the same manner as other property possessed 
by its citizens, without discrimination or partiality. We held, in Welton es. 
Missouri, 91 U. S., 275, that goods brought into a state for sale, though they 
thereby became a part of the mass of its property, cannot be taxed by rea- 
son of their being introduced into the state, or because they are the products 

i of another state. To tax them as such was expressly held to be unconsti- 
tutional. The tax in the present case is laid upon the gross receipts for 
transportation as such. Those receipts are followed and caused to be ac- 

. counted for by the company, dollar for dollar. It is those specific receipts, 
or the amount thereof (which is the same thing), for which the company is 
called upon to pay the tax. They are taxed not only because they are 
money, or its value, but because they were received fortransportation. No 
doubt a ship-owner, like any other citizen, may be personally taxed for the 
amount of his property or estate, without regard to the source from which 
it was derived, whether from commerce, or banking, or any other employ- 
ment. But that is an entirely different thing from laying a special tax upon 
his receipts in a particular employment. Jf such a tax is laid, and the re- 
ceipts tured are those derived Jrom transporting goods and passengers in the 
way of inter-state or sore ign commerce, RO matter when the tax tia exracte d. whether 
at the time of realizing his receipts, or at the end of every six months ora year, 
it ts an exaction aimed atthe comnerce itself, and ts a burden upon it, and seri- 

! ously affects it. A review of the question convinces us that the first ground 
on which the decision in State Tax on Railway Gross Receipts was placed 

| is not tenable; that it is not supported by anything decided in Brown vs. 
Maryland; but, on the contrary, that the reasoning in that case is decidedly 


against it. 

Almy vs. The State, 24 How., 169, was apparently decided 
on the ground that the tax involved was invalid as a tax upon 
exports, but in Woodruff vs. Parham, & Wall., 138, it is said the 
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“ase was well decided on the ground “that such a tax was a 
regu'ation of commerce, a tax imposed upon the transportation 
of goods from one state to another.”” That it was levied not 
directly upon the thing itself made no difference, its practical 
effect was considered and because this was operative upon and 
discriminated against commodities destined for external com- 
merce it, was held void. 

In Brown vs. Maryland, 12 Wheat., 269. Ch. J. Marshall 
said: 

But if it should be proved that a duty on the article itself would be repug- 
nant to the constitution, it is still argued that this is not a tax upon the ar- 
ticle, but on the person. 

The state, tt ts said may tax occupations and this its nothing more. 
ft ts impossible to conceal from ourselves that this ts varying the form with- 
out varying the substance. Tt ts treating a prohibition which ts general, as 
if it were confined toa particular mode of doing the forbidden thing. 
All must perceive that a tax on the sale of an article, imported only forsale, is 
atax on the article itself. It is true the state may tax occupations gener- 
ally, but this tax must be paid by those who employ the individual, or is 
a tax on his business. The lawyer, the physician, or the mechanic must 
either charge more on the article in which he deals, or the thing itself is 
taxed through his person. This, the state hasa right to do, because no 
constitutional prohibition extends to it. So atax onthe occupation of an 
importer is, in like manner, a tax on importation. It must add to the 
price of the article, and be paid by the consumer, or by the importer him- 
self, in like manner as a direct duty on the article itself would be made. 
This, the state has nota right to do, because it is prohibited by the consti- 
tution. 

[tis true that in using this language immediate reference was 
had to the clause of the constitution prohibiting a duty on ex- 
ports, but the principles of construction remain the same and 
besides, the same line of reasoning, although not expressed in 
the same terms, was employed, when in the same case the com- 
merce clause came under consideration. 

In Welton vs. Missours and in Robbins is, Shelby County 
Taxing District the same evasion was attempted. It was ar- 
gued that the tax was levied not upon commerce but upon in- 
dustry; that it was an exercise of the same authority, in virtue 
ot which the state taxed the occupation of ahack driver, lawyer 
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or physician. If the industries of a state can be considered 
apart from their relations to commerce, the argument in favor 
of the tax is without a flaw. In the first case the court meet this 
claim squarely and say: 

Where the business or occupation consists in the sale of goods the license 
tax required for its pursuitis ineffectatax upon the goods themselves. 
lf such a tax be within the power of the state to levy, it matters not whether 
it be raised directly from the goods, or indirectly from them through the 1i- 
censeé to the dealer; but if such tax conflictwith any power vested in CONE TESS 
by the constitution of the United States, tt will not be any the less invalid b- 
cause enforced through the form of a personal license. 

* % x % % ‘% * a % 

The power of a state to exact a license tax of any amount being admitted, 
no authority would remain in the United States or in‘ this court to control 
its action, however unreasonable or oppressive. Imposts operating as an 
absolute exclusion of the goods would be possible, and all the evils of dis- 
criminating legislation, favorable to the interests of one state and injurious 
to the interests of other states and countries, which existed previous to the 
adoption of the constitution, might follow, and the experience of the last 
fifteen vears shows, would follow, from the action of some of the states. 


These cases establish that a regulation of industry in its re- 
lation to commerceis a commercial regulation and is to be so 
considered, no matter by what indirection it is imposed. That 
the state is not restrained from making such regulations by the 
fourteenth article of amendment mty be true, but that is noth- 
ing to our present purpose, which is to determine the effect of 
the commerce clause. 

The proposition must be maintained broadly that the state 
may by limitations imposed upon the commercial purposes for 
which production is earried on, effect the entire destruction of 
its external commerce, or the law here in question must be lim- 
ited to its domestic traffic. We are concerned to know if a 
power exists and not whether it has been reasonably exercised. 
Authority is removed above the necessity of giving reasons and 
needs not even to resort to Falstaff’s shift of declining to give 
them on compulsion. 

But let us consider the matter narrowly, as it will be put in 
support of this law, and that is, that alcohol is susceptible of 
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evil uses, that the danger theretrom is increased with the in- 
crease of its production, that therefore the state may limit that 
production in whatever manner seems to it best, and that it has 
done so in the present case by limiting it to the domestic neces- 
sities of its people. But this statement of the case involves 
the assumption so often denied by this court, that the police 
power of the states is above the commercial power of congress. 
Conceding the wisdom of the restrictions that the state has im- 
posed on the use of alcohol, and supposing that every state in the 
Union followed its example, would it be competent for the states 
severally to prohibit the manufacture of alcohol intended to be 
beneficially and legitimately used in other states? 

In the exercise of undoubted power the state of Iowa has reg- 
ulated the mining of coal. Mining is on many accounts a haz- 
ardous pursuit. There is danger from the falling in of roofs, from 
fires, from floods and from foul atmosphere, and with the ut- 
most precautions that the ingenuity of science has suggested and 
the power of the state has enforced, many lives are annually 
lost. The peril to health is constant; it inheres in the very con- 
ditions under which the industry is carried on, under ground, 
in dampness andin darkness. Is it competent for the state in the 
exercise of its police powers and for the sake of exposing as 
few of its people us possible to the perils of this pursuit, to limit 
the operation of mines to its own demands for consumption / 

Factory life is attended with many evil features, and the re- 
sources of statesmanship are constantly drawn upon for checks 
and safe-guards against them. The smoke and dust and 
dirt amidst which manufacturing must be carried on, the 
confinement that is entailed, are all hurtful to the health. So- 


cial evils there are too, endangering the peace and security of 


the state. The large amount of capital required in nearly ev- 
ery branch of manufacture, under present economic conditions, 
gives an undue advantage to employers too often abused, and 
there follow strikes and lock-outs with a long train of disastrous 
consequences. Can this exigency be provided for by limiting 


all manufactures to the requirements of home use? 
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The same control that may be exercised over mining and 
manufacturers may be exercised over agriculture. Could those 
who believe that such a policy would be wise, upon any pre- 
tense, prevent the exportation of products of the soil for the sake 
of encouraging the home growti and home manufacture of all 
things needed by the people ‘ 

If the states severally were sovereign, they could undoubtedly 
do any or all these things, and it may be that the fourteenth 
article of amendment doves not forbid them if accomplished by 
laws of uniform operation. But the states are not sovereign, 
and there exists many other limitations on their powers. 

That danger which results from the manufacture and sale of 
useful and necessary commodities is an incident to all industry. 
None of the various pursuits to which our complex civilization 
has given rise, is free from it, although it does not attend upon 
all in equal degree. A sovereign state, considering only its 
own people may, therefore, with respect to all things, limit 
their activities to their own necessities, and of the discrimina- 
tion involved no complaint can be made. Such a poliey of 
exclusion inflicts perhaps more evil than it prevents, but that is 
a consideration for the legislative branch of government. But 
the states of our country occupy a relation to each other which 
implies common interests and mutual obligations. Things ab- 
solutely pernicious any state may absolutely prohibit, but things 
useful it only regulates. In making these regulations it cannot 
proceed without regard to the other states. It was competent 
for the state of Missouri to provide against the spread of conta- 
gion amongst ‘its cattle and therefore to quarantine against dis- 
eased or infected animals, wheresoever brought from. In do- 
ing this, however, it conld not ignore altogether the interests of 
other states, as was attempted in the Huzen case, and exclude 
altogether the bringing in of cattle from those states. 
This would indeed be a very effectual provision against 
contagion from such a source, but no degree of peril, however 
great, no demand of self interest, however urgent, could justify 
the resulting discrimination. When a state, in the regulation 
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of its industries, instead of contining itself to those checks and 
safe-guards which relate to their modes and processes, and to 
such restrictions upon the disposition of the products, as relate 
toits own internal traftic, ignores the needs of other states, and 
limits the industry to its own uses, it discriminates against such 
other states, in a matter wherein the constitution declares their 
interests to be common. If there is peril in the manufacture of 
alcohol for necessary uses, that peril to the people of the United 
States will be lessened by a concentration of the industry at a 
few points. The same is true of other manufactures. What a 
state loses by making any particular thing beyond its own re- 
quirements, it more than gains by being thus enabled to acquire 
by exchange other needful things equally injurious to manufac- 
ture. If it be argued that the state is not bound to promote 
the interests of other states by express provisions of law. it re- 
mains none the less true that it cannot prejudice those interests 
by express enactments, and this it does whenever it imposes re- 
trictions upon the intercourse of its own people with the people 
of other states. 7 

[t was to prevent just such isolation of interest and such self- 
ish legislation by the states that the whole power over their ex- 
ternal commercial relations was reposed in congress, and con- 
gress has declared that there shall be no impediment to the 
‘*transmission of subjects of trade from the state to the buyer, 
or from the place of production to the market.” 

The supreme law of the land establishes this commercial free- 
dom, and state legislation cannot impair it. The basis and jus- 
tification of commercial freedom among the states is the unity 
of their industrial interests. Differences ot natural resources 
and popular characteristics do indeed result in diversity of pur- 
suits, but not in conflict of interests. The states may not act 
with reference to each other as aliens. As constituent elements 
of one nation they must seek their prosperity in harmony with 
each other. It is to the general welfare that productions and 
manufactures of every kind should be carried on to their fullest 
extent, wherever by favor of nature and the genius of the peo- 
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ple they may be carried on cheapest. This being done, the 
freedom of commercial intercourse secures to each citizen of the 
United States the fuilest possible reward for his labors. 

In lowa, coal and corn are abundant and cheap, and for that 
reason, alcohol may be manufactured there to good advantage. 
The arts and manufactures in which it is used are carried on 
principally in other states, and this, too, is determined by con- 
sideration of economic advantage. As. water always tends to 
its level, so all productions and manufactures tend to the place 
of lowest cost, although this may be remote from the place of 
yreatest demand for the product itself, and thus industries inti- 
mately dependent upon each other are widely separated in point 
of distance. Interference with the freedom of commercial in- 
tercourse by one state may therefore affect disastrously every 
state in the Union. 

All property is held and must be used subject to the police 
power of the state, and if that power goes to the extent decided 
by the supreme court of Lowa, no authority remains in the 
United States, or in this court, to control its action, however 
unreasonable or oppressive. 

Every state inthe Unionthen can, as the result of separate 
state action, be compelled to manufacture its own alcohol, how- 
ever much more advantageous it would be to secure it by ex- 
change. In like manner coal could be excluded trom the general 
commerce of the country. The fact that some of the states have 
no coal measures, can have no bearing on the question if the 
states in their industrial affairs may pursue a selfish and exclu- 
sive policy. 

The commerce of every state depends upon its industries. 
The state court says tritely enough ‘‘that commerce consists in 
the interchange of commodities or property which is the sub- 
ject of trade. It does not consist in the impossible inter- 
change of things not in existence. There must be articles 
of trade before commerce can exist.” With this we have no 
fault to find, but mark the conclusion: ‘‘How, then, can it 
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be said that tne statate by prohibiting the manufacture of an ar- 
ticle of trade regulates commerce?” But the statute does not 
prohibit the maaufacture of the article of trade in question, but 
on the contrary, authorizes it. The article of trade is, by law- 
ful means, brought into existence, and not less than two thon- 
sand merchants in the state are every day dealing with it under 
sanction of law in the regular course of domestic traffic. So 
we are not contending for the imnossible interchange of things 
not in existence, but are contending against a prohibition of 
the very possible and entirely lawful interchange of things act- 
ually existing. Such a prohibition is a regulation of commerce 
and such a prohibition the law imposes, none the less because 
it does not punish a past shipment, but renders upon it the ver- 
dict of ‘‘not guilty, but you must not do it again,” and enforces 
this very peculiar judgment by preventing further manufacture. 

To such a power, if it exists, no limitations can be assigned. 
Whatever is within the state is subject to its control, and it 
may by confining the industry and enterprise of the people to 
ther own immediate needs, preciude all commerce with other 
states and foreign countries. And when we get at the bottom 
of the matter we find the exclusive policy to be grounded not upon 
‘*humanity, patriotism, inter-state comity and christianity,” but 


upon narrow, selfish motives—upon the principle of * every man 
for himself, and the devil take the hindmost.” When the pre- 
sumption is once admitted that the industrial interests of the 
states are hostile to each other, there will be erected barriers to 
the freedom of commercial intercourse more eftective than cus- 
tom houses. Legislation will consist of measures of retaliation 
and reprisal, and local interests and local jealousies will mar 
the broader patriotism of the Union, and disturb the harmony of 
that arrangement which makes us ‘* many as the waves, but one 
as the sea.” This is no vain foreboding. A long line of cases 
may be cited from the records of this court to justify the predic- 


tion. We need but repeat what is said in Welton vs. Missouri: 
‘‘ All the evils of discriminating state legislation, favorable to 
the interests of one state and injurious to the interests of other 


states and countries, which existed previous to the adoption of 
the constitution, might follow, and the experience of the last 
tifteen years shows would follow; from the action of some of 
the states.” 

We have considered this question at such length, rather be- 
cause of its importance, than because of its difficulty. 

There is no complaint in the case of the location of the distil- 
lery, no complaint of the mode or process of manufacture, no 
complaint that aleohol was sold in Lowa, contrary to its laws, no 
complaint that alcohol was anywhere sold in violation of law; 
the only complaint and the sole cause of offense is the intent on 
the part of Mr. Kidd toembark with the product.of his industry 
in lawful commerce with other states and foreign countries. 
That intent was not a guilty one, nor can it be made so until 
such commerce is made a guilty commerce, and this must be 
done, if at all, by congress, which under the constitution has 
exclusive power to prescribe *‘the conditions upon which it 
shall be conducted; to determine how tar it shall be free and 
untrammeled, how far it shall be burdened by duties and im- 


posts, and how far it shall be prohibited.” 
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The statute contravenes the fourteenth article of amendment 
to the constitution, which enacts, ** Nor shall any state deprive 
any person of life, liberty or property, without due process of 
law.” 

The International Distillery is property. Its value consists 
wholly in use.- If it is limited in its operation, its value is cor- 
respondingly limited. If it is condemned to idleness, it is ren- 
dered absolutely worthless. 

Substantial eftect will be given to the terms of the amend- 
ment, and it will be extended in its operation, as well to cases 
where the use of property is unwarrantably restricted, as to 
‘ases in which property is actually appropriated by the state. 


Pumpe lly vs. Crreen Bay o., 13 Wall., 177. 
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It will be claimed that all property is held subject to what. 
ever regulations are or may be presented by the police power 
of the state, but if this be tfue, it is with the limitation that 
the regulations are necessary and reasonable. There must be 
an emergency calling for the regulation. Of this, it may be 
that the state is the sole jndge, but it cannot be controverted 
that whatever its judgment, it is as binding upon the state as 
upon its citizens. Beyond the reasonable requirements of the 
emergency found by the state to exist, it cannot go even as to 
persons and property within its jurisdiction. It has been de- 
clared in Iowa that the use of intoxicating liquors as a bev- 
erage is under all circumstances hurtful to the people, and that 
such use ought to be prevented. So far as the statute imposes 
a prohibition apon the manufacture and sale of liquors to be 
used in the state as a beverage, it does not transcend the limits 
of legislative discretion. The same is true of the restrictions 
thrown about the manufacture and sale for use within the state 
for the four beneficial purposes recognized by the law. To go 
beyond this, however, is to go beyond reason, and beyond the 
bounds of rightful authority. 

Precisely in point is the case of Preston vs. Drew, 33 Maine, 
558. > The prohibitory law of Maine was there involved. That 
law, like the law of Iowa, prohibited the sale of liquor for use 
as a beverage, and surrounded the sale for beneficial uses 
with the most stringent regulations. Among other provisions 
of the law was one which declared that: 

No action of any kind shall be had or maintained in any court for the re- 
covery or possession of intoxicating or spirituous liquors or the value thereof. 

The court felt bound either to limit the section quoted in its 
application to liquors held for purpose of illegal sale, or to de. 


clare it void. They did the former, saying: 


. 
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The court cannot decide by an application of the rules of the common 
law, or by the provisions of the act, ‘Aat property cannot be acquired in spir- 
iinous and intoxicating liquors. The language of the act, which declares 
that no action shall be maintained for the recovery or possession of such 
liquors or their value, is without limitation; and, by « literal construction, i 
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would deprive one who has purchased them of a town or city agent, for al- 
lowable purposes, of the right to maintain an action to recover them or their 
value from a person who had taken them from his possession without any 
right or authority, or who had wantonly destroyed them. It would also de- 
prive the town and city agents of all rights to maintain an action for the re- 
covery of such liquors which had been purchased by them for sale accord- 
ing to the provisions of the act, and which had been unlawfully taken from 
them or destroyed. It would also deprive a person of all remedy for the 
protection of such property by action, when procured for his private use and 
not intended for sale; and when he was carrying it through the state with- 
out any intention of sale within this state. Can one conclude that an intel- 
ligent legislature could have intended to hold out such temptations for the 
lawless subtraction or destruction of private property? The results are too 
extraordinary and unjust to allow an intelligent and considerate mind to 
believe that they could have been foreseen and approved. 

The general language must, therefore, be restricted so as to accomplish the 
general intent and declared purpose of the act without producing such re- 
sults, or the provision, now under consideration, must be pronounced to be a 
plain violation of the provisions of the constitution, and void. The general 
intent and declared purpose of the act would in no degree be infringed by 
regarding the general language to be so limited as to forbid the maintenance 
of any action for the recovery or possession of such liquors or their value, 
which was liable to seizure or forfeiture, or intended for sale in violation 
of the provisions of the act. 

It may be said, that a court of justice is not authorized to introduce by 
construction such a limitation; that it savors more of legislation than of 
construction. It may beso; and tf the court may not introduce any such 
limilation without encroaching upon the forbidden province of another de- 
partment of the government, it cannot om it its duty to declare that provi- 
sion to be in violation of the provisions of the constitution, and void. 


The state of New York passed an act forbidding the mann- 
facture of cigars in tenement houses. The purpose of the act, 
as disclosed by its history, was to protect persons employed in 
shops and factories against competition from those working at 
their homes. This, of couse, did not appear on the face of the 
act, and the act was sought to be maintained purely as a meas- 
ure of police. In ex parte, Jacobs 98 N. Y., 98, it was held to 
be unconstitutional. as depriving the person affected of their 
property, through impairment of its use, without due process 
of law. 
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. public health, and thereby destroys or takes away the property of a citizen, 
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All the questions here presented were passed upon in that 
ease. The authorities are exhaustively examined, and the case 
is so well reasoned throughout, that we cannot refrain from 


liberal quotations. 


The constitutional guaranty that no person shall be deprived of his 
property without due process of law may be violated without the physical 
taking of property for public or private use. Property may be destroyed, 
or its value may be annihilated; it is owned and kept for some useful pur- 
pose, and it has no value unless it can be used Its capability for enjoyment 
and adaptibility to some use are essential characteristics and attributes, 
without which property cannot be conceived; and hence any law which 
destroys it or its value, or takes away any of its essential attributes, deprives 
the owner of his property. 

~ + * * + 7 - * + 

But the claim is made that the legislature could pass this act in the exer- 
cise of the police power which every sovereign state possesses. That power 
is very broad and comprehensive, and it is exercised to promote the health, 
comfort, safety and welfare of society. Its exercise in extreme cases is fre- 
quently justified by the maxim, sa/us populi suprema lex est. It is used to 
regulate the use of property by enforcing the maxim, sic ulere luo, ut 
alienum non ledas. Under it the conduct of an individual and the use of 
property may be regulated so as to interfere, to some extent, with the free- 
dom of the one and the enjoyment of the other; and in cases of great 
emergency engendering overruling necessity, property may be taken or 
destroyed without compensation and without what is commonly called due 
process of law. The limit of the power can not be accurately defined, and 
the courts have not been able or willing definitely to circumscribe it. But 
the power, however broad and extensive, is not above the constitution. 
When it speaks its voice must be heeded. It furnishes the supreme law, 
the guide for the conduct of the legislators, judges and private persons, 
and, so far as it imposes restraints, the police power must be exercised in 
subordination thereto. 

* * * * * * * Pt 

Generally it is for the legislature to determine what laws and regulations 
are needed to protect the public health and secure the public comfort and 
safety, and while its measures are calculated, intended, convenient and ap- 
propriate to accomplish these ends, the exercise of its discretion is not sub- 
ject to review by the courts. But they must have some relation to these 
ends. Under the mere guise of police regulations, personal rights and pri- 
vate property cannot be arbitrarily invaded, and the determination of the 
legislature is not final or conclusive If it passes an act ostensibly for the 
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or interferes with his personal liberty, then it is for the courts to scrutinize 
the act and see whether it really relates to, and is convenient and appropri- 
ate to, promote the public health. It matters not that the legislature may, 
in the title to the act, or in its body, declare that it is intended for the im- 
provement of the public health. Such a declaration does not conclude the 
courts, and they must yet determine the fact declared and enforce the 
supreme law. 
* * * * * * * o * 

The general government is one of limited powers particularly specified in 
the federal constitution. But, in addition to the powers granted, it is pro- 
vided in the constitution that congress shall have power ‘‘to make all laws 
which shall be necessary and proper for carrying into execution the fore- 
going powers.’’ Under this provision congress is not the final judge of 
what is ‘‘ necessary and proper,*’ but its laws must have a legitimate end in 
view, must be within the scope of the constitution, must be appropriate and 
plainly adapted to that end, and not prohibited by, but consistent with, the 
letter and spirit of the constitution; and whether the laws passed under the 
implied powers contained in the section cited are of the character men- 
tioned, and thus justified, is always open to judicial inquiry. (A/cCullock 
vs. Maryland, 4 Wheat, 316, 321; AYepburn vs. Griswold, 8 Wall., 603; 
Iegal Tender Cases, 12 id., 457; 110 U. S., 421.) If it were for congress to 
determine when these implied or incidental powers should be exercised, its 
powers would be without any restraint, and instead of being a body with 
limited powers, it would, in its own discretion, have general and unlimited 
power of legislation. ‘‘ Whatever meaning,”’ says Mr. Madison (1 Ann. of 
Cong 1848), ‘the clause of the constitution conferring all necessary and 
proper means to carry into effect the enumerated powers, may have, none 
could be admitted that would give an unlimited discretion to congress.”’ 
And in Marbury vs. Madison, 1 Cranch, 137, Chief Justice Marshall says: 
‘‘To what purpose are limitations committed to writing, if those limits may 
at any time be passed by those intended to be restrained? The distinction 
between a government with limited and unlimited powers is abolished if 
those limits do not confine the persons on whom they are imposed.”’ 

These citations are apt to show how the police power may, and how it 
ought not to be exercised, and how far its exercise is subject to judicial 
inquiry. A law enacted in the exercise of the police power must in fact be 
a police law. If it be a law for the promotion of the public health, it must 
be a health law, having some relation to the public health. 

7 * * a * * * + 

When a health law is challenged in the courts as unconstitutional on 
the ground that it arbitrarily interferes with personal liberty and private 
property without due process of law, the courts must be able to see that it 
has at least in fact some relation to the public health, that the public health 
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is the end actually aimed at, and that it is appropriate and adapted to that 
end. This we have not been able to see in this law, and we must, therefore, 
pronounce it unconstitutional and void. In reaching this conclusion we 
have not been unmindful that the powers which courts possess to condemn 
legislative acts which are in conflict with the supreme law should be exer- 
cised with great caution and even with reluctance. But as said by Chancel- 
lor Kent (1 Com. 450): ‘‘It is only by the free exercise of this power that 
courts of justice are enabled to repel assaults and to protect every part of 
the government and every member of the community from undue and 
destructive innovations upon their charter rights."’ 


The New York statute is an illustration of what may be ex- 
ected when once the claim of arbitrary and absolute power on 
Pp 


the score of police necessity is conceded to the states. In the 
sacred name of labor, the rights of labor were impaired, and 
under pretense of promoting the general welfare, in the inter- 
est of one class, a weaker class was stricken down. 

The property here involved, like all other property, may be 
used and enjoyed by its owner to the fullest extent compatible 
with the general welfare. The state may so restrict its use that 
it will not be hurtful to its people, but no more. All has been 
done that needs to ‘be, or that lawfully can be done when the 
uses to which the products of its operation may be put in the 
state of Iowa are defined. 

Outside of lowa there is a market to which the owner may 
gain access, and in which he may make lawful disposition of his 
goods. That is aright as sacred to him as the right of the 
farmer to ship his grain to Chicago or Liverpool for saie. For 
five years the property here in question has been used. The 
manner of its use concerns the state so far as relates to the dis- 
position of its product. What that has been for the last half 
of that period is shown by the evidence, to the details of every 
transaction. The law of lowa has been obeyed, and as well 
the law of every other state with which dealings have been had. 
To deny the owner the right to operate his establishment for 
lawful sale in the markets of this state, and for lawful sale in 
the markets of other states, is the sheer wantonness of power, 
the unprovoked insolence ot authority. Our institutions recog: 
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nize nothing of the sort. We hold our rights by a tenure more 
secure than individual strength. The constitution is the pledge 
of all the people to each individual that he shall be deprived of 
his rights against his will only by due process of law. To this 
pledge every power of the state is subordinate, and by that 
pledge there is imposed upon the power here claimed to be ab- 
solute, the limitation that‘it shall be exercised not unreasonably 
nor arbitrarily, but only for the general good, by means appro- 
priate and restricted to that end. 

The difference between the cases in which prohibitory legis- 
lation by the states has been sustained and this, is broad and 
fundamental. To the modes of procedure established by the 
statute to enforce its mandates, we make no objection. We do 
not question that the state may make changes in its policy of 
domestic police, and prohibit a use of property theretofore law- 
ful without making compensation for the resulting impairment 
of value, if the action of the state is in itself within the range of 
its admitted powers. Neither are we concerned to determine 


how far a state may proceed in the direction of socialism and pre- 
scribe for individuals a rule of conduct in matters of purely 
private right. We object to the action of the state here in- 
volved that it is separatistic in its aims and results and destruc- 
tive of that national unity which the constitution of the United 


States was designed to secure and promote. 

The authority of a state over its people and their property is 
confined to the range of domestic affairs. Within that range it 
may be absolute, but it cannot be carried beyond and interfere 
with rights and duties growing out of national relations and 
affecting national interests. 

National integrity is guaranteed by the federal constitution. 
That was the very purpose of its framers. Something more 
than mere territorial unity was intended; something more than 
an alliance offensive and defensive. These existed before. It 
was intended ‘‘to form a more perfect union, establish justice, 
insure domestic tranquility, provide for the common defense, 
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promote the general welfare, and secure the blessings of lib- 


erty” among the people ot the United States forever. 


The maintenance of this more pertect union and the attain- 


ment of the purposes for which it was formed, imply a com- 
mon interest among all the people, and forbid all hostile or 
exclusive legislation by the states. They demand that the in- 
tercourse of the people of the states with each other and with 
foreign nations, shall be independent of state authority and 
subject only to national control. 

Narrow interpretations of the commerce clause have always 
been rejected. The purpose of the constitution has always 
been kept in view, and laws challenged as violating it have 
been considered less with regard to their mode and place of 
operation than with regard to their effect. ‘*The courts are 
not bound by mere forms, nor are they to be misled by mere 
pretenses. They are at liberty—indeed are under a solemn 
duty—to look at the substance of things, whenever they enter 


upon the inquiry whether the legislature has transcended the 
limits of its authority.” Inthe Passenger Cases, 7 How., 407, 
the claim of authority made on behalf of the state was denied 
to be valid, upon the ground that its exercise ‘‘ would enable a 
state to establish and enforce a non-intercourse with every 
other state.” Such is the effect and declared purpose of the y 
Iowa law as to one of the subjects of legitimate traffic, and if 

state action can affect non-intercourse as to one commodity it 
can do so as to all. 

In Crandall vs. Nevada, 6 Wall., 35, the decision was based 
upon no special clause of the constitution, but broadly upon 
the natienal character of the Umon. ‘‘ The people of these 
United States constitute one nation.” This fact gives to the 
general government certain rights over the individual citizen 
which the states cannot impair, and gives to the citizen correl- 
ative rights which are ‘‘independent of the will of any state.” 
For this reason the state cannot prevent its people from freely 
passing and repassing its boundaries upon the business of the 
general government, or upon their own business with the peo- 
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ple of other states and foreign lands. That right of free transit, 


to be of practical use, must attach to their property as well, and 


that it does so is placed beyond doubt by the commerce clause. 


These external business relations which they may lawfully 


— create, and whose obligations they may lawfully discharge, 
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they may as lawfully have in mind in the exercise of their avo- 

cations within the state. The freedom of commercial inter- 

course, essential to harmony of growth and development within 

the Union, is destroyed if the state may interfere at any 

point, whether it be at the point of production, transportation ° 
or exchange. At whatever stage in the processes of industry 

the interference operates, the effect is the same; it enforces 
non-intercourse between the states, and violates in letter and 

spirit, in form and substance, the fundamental purpose of the 
constitution. 

The law of [owa prohibits its people from practicing a law- 
ful industry, when they intend thereby to supply, through the 
channels of lawful commerce, the lawful wants of the people 
of other states and foreign countries. Such a prohibition im- 
peaches the national supremacy and impairs the national integ- 
rity, and is, therefore, unconstitutional and void. 

BENJAMIN HARRIS BREWSTER, 
F. W. LEHMANN, 
Of Counsel for Plaintiff in Error. 
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BRIEF AND ARGUMENT FOR DEFENDANTS IN ERROR, 


This is an action in equity, instituted by the defendants in er- 
ror for an injunction to restrain the plaintiff in error from the 
manufacture of intoxicating liquors contrary to the law of the 
state of Lowa. 

The alleged violations began with the month of July, 1884, 
and continued until the filing of the bill in December, 1885. 

The answer denies generally the allegations of the bill, and 
pleads that during the period of the alleged violations the plaint- 
iff in error was empowered by the proper authorities to manu- 
facture and sell intoxicating liquors, except as prohibited by 
law. 

The testimony offered upon the trial included successive per- 


mits granted to defendant by the board of supervisors of Polk 


county, embracing the entire period of the alleged violations, 
and also the monthly reports of the defendant to the county 
auditor, which showed the manufacture and sale of large quan- 
tities of alcohol and high wines and other forms of intoxicating 
liquors. 

The reports showed the quantities manufactured and to whom 
sold, but they failed to disclose whether or not they were for 
mechanical, medicinal, culinary or sacramental purposes, or 
for either of them, but instead thereof, and in the column set 
apart to designate the purpose for which the liquors were man- 
ufactured and sold, there appeared only the words, ‘All for ex- 
portation outside of the state of lowa,” or the words, *‘ For ex- 
port only.” Except as thus explained, the reports failed entirely 
to disclose the purpose for which the liquors.in question were 
manufactured or sold. 

Upon the trial the court found that the equities were with the 
complainant, and that the allegations of the bill were sustained; that 
the defendant had been and was now engaged in the illegal manu- 
facture of intoxicating liquors; that no part of the product of 
his manufacture was required by the wants of the locality in 
which his business was carried on, and that it was not necessary 
and proper for the accommodation of the neighborhood in which 
it was conducted. 

It was, therefore, decreed that the defendant should be per- 
petually enjoined from manufacturing intoxicating liquors upon 
the premises in question. 

The provisions of the law of Iowa under which this action 
was instituted and which have been construed and sustained by 
the courts of that state, are clearly defined with respect to the 
manufacture of intoxicating liquors. Section 1523 of the Code 
provides : 

No person shall manufacture or sel! by himself, his clerk, steward or 


agent, directly or indirectly, any intoxicating liquors except as herein- 


after provided. * * * : 


— 


Section 1525 prescribes a penalty for a violation of the law 
by manufacturers, as follows : 


Every person who shall manufacture any intoxicating liquors as in 
this chapter prohibited, shall be deemed guilty of a misdemeanor, and 
upon his first conviction for said offense shall pay a fine of two hundred 
dollars and costs of prosecution, or be imprisoned in the county jail not 
to exceed six months; and on his second and every subsequent convic- 
tion for said offense he shall pay a fine of not less than five hundred dol- 
lars. nor more than one thousand dollars, and costs of prosecution, and 
be imprisoned in the county jail one year. 

Section 1526 defines who may: be permitted to manufacture 
under the law, and for what purpose the manufacture may be 
carried on, as follows: 

Any citizen of the state, except hotel keepers, keepers of saloons, eat- 
ing houses, grocery keepers and confectioners, is hereby permitted, 
within the county of his residence to manufacture or buy and sell intox- 
icating liquors for mechanical. medicinal, culinary or sacramental pur- 
poses only, provided he shal! first obtain permission from the board of 
supervisors of the county in which such business is conducted, as follows. 

Sections 1527 and 1529 provide for the manner of obtaining 
the permit, and section 1530 sets out the conditions under which 
it may be granted. It is as follows: 

At such final hearing, any resident of the county may appear and 
show cause why such permit should not be granted; and the same shall 
be refused, unless the board shall be fully satisfied that all the re- 
quirements of the law have, in all réspects, been fully complied with, 
that the applicant is a person of good moral character, and that, taking 
into consideration the wants of the locality and the number of permits 
already granted, such permit would be necessary and proper for the ac- 
commodation of the neighborhood. 

The manufacturer, like the seller, is required te make monthly 
reports to the county auditor, the evident purpose of the re- 
quirement being to show whether or not the holder of a permit 
was manufacturing or selling in compliance with the law. The 
section which so provides, 1537, is as follows : 

No person having a permit to sell intoxicating liquors under this chap- 


ter shall sell the same at a greater profit than thirty-three per cent on 
the cost of the same, including freights; and every person having such 
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permit shall make, on the last Saturday of every month, a return in 
writing to the auditor of the county showing the kind and the quantity 
of the liquors purchased by him since the date of his last report, the 
price paid, and the amount of freights paid on the same, also the kind 
and quantity of liquors sold by him since the date of his last report, to 
whom sold, for what purpose anu what price: also the kind and quantity 
of liquors sold by him since the date of his last report, to whom sold, for 
what purpose and what price; also the kind and quantity of liquor re- 
maining on hand; which report shall be sworn to by the person having 
the said permit, and shall be kept by the auditor, subject at all times to 
the inspection of the public. And the provisions of this section shall 
apply to persons holding a permit to manufacture intoxicating liquors, 
so far as the same relates to the report; and any such manufacturer shall, 
within the time specified for parties holding a permit to sell, also report 
the quantity and kind of liquors by him manufactured since the date of 
his last report, and also the quantity and kind of liquors sold by him, and 
for what purpose and to whom sold. 


Section 1545 provides for the proceeding in equity to enjoin 
unlawful manufacture, as follows: 


SECTION 1548. In cases of violation of the provisions of either of the 
three preceding sections, or of section fifteen hundred and twenty-five o 
this chapter, the building or erection of whatever kind, or the ground 
itself, in or upon which such unlawful manufacture, or sale, or keeping 
with intent to sell, use or give away, of any intoxicating liquor is carried 
on, or continued or exists, and the furhiture, fixtures, vessels, and con. 
tents, is hereby declared a nuisance, and shall be abated as hereinafter 
provided, and whoever shall erect or establish or continue, or use any 
building, erection, or place, for any of the purposes prohibited in said 
section, shall be deemed guilty of a nuisance, and may be prosecuted 
and punished accordingly, and upon conviction shall pay a fine of not 
exceeding one thousand dollars and costs of prosecution, and stand com- 
mitted until the fine and costs are paid; and the provisions of Chapter 
47, Title 26, of this Code, shall not be applicable to persons committed 
under this section. Any citizen of the county where such nuisance ex- 
ists, or is kept or maintained. nay maintain an action in equity to abate 
and perpetually enjoin the same, and any person violating the terms of 
any injunction, granted in such proceedings, shall be punished for con- 
tempt, by a fine of not less than tive hundred nor more than one thousand 
dollars, or by imprisonment in the county jail not’ more than eight 
months, or by both such fine and imprisonment in the discretion of the 
court. 


The purpose of these statutory provisions is evident. The 
legislature of the state intended thereby to absolutely prohibit 


all manufacture of intoxicating liquors which was not confined 
to the four purposes enumerated in the statute, and whether or 
not the manufacturer should be permitted to carry on his busi- 
— ness even for these purposes is required to be determined by a 
‘consideration of the wants of the locality,” the “‘*number of 
permits already granted,” and whether or not *‘such permit would 
be necessary and proper for the accommodation of the neighbor- 


hood Not only did the legislature so declare in positive and 
unmistakable language, but in order to guard against the possi- 
bility of intentional or unintentional evasion, it provided that a 
complete history of the transactions of the manufacturer should 
be made matter of publie record. 
It will be observed that the manufacturer is required to state 
explicitly for what purpose the liquors are sold, and as the law 
. distinctly says the manufacture may be carried on * for mechan- 
ical, medicinal, culinary, and sacramental purposes on/y,” it 
. must mean that the authorized sale which is to be defined in the 
report is for one of these four enumerated purposes. Within 
these limits, and upon compliance with the law with respect to 
the obtaining of a permit, the manufacture may be und is legal ; 
outside of and beyond these limits no manufacture of intoxicat- 
ing liquors can be carried on in the state under the law. 

The supreme court of the state construed the statutes quoted 
to prohibit absolutely within the state the manufacture of intox- 
icating liquors for export. The question involved in this case is 
whether or not these statutes, so construed by the highest court 
of the state, are in conflict with section 8, article 1 of the Fed- 
eral Constitution, as being a regulation of inter-state commerce, 


and also in violation of the fourteenth article of amendment. 


The fact that intoxicating liquors are an article of commerce 
does not deprive the state of the right to prohibit their manu- 
facture. 

At the outset of the discussion we decline any controversy re- 
specting the uses and necessities of alcohol. That it has a 
recognized place in commerce, in domestic life, and in the arts 
may be readily admitted. In this respect it occupies a common 
plane with opium, strychnine, powder and the volatile oils. 
Like them it is a necessity, a convenience, a subject of trade 
and a source of profit. 

We deny strenuously, however, that any presumption at- 
taches to the manufacture or sale of alcohol in favor either of 
its utility or necessity. 

The statistics of its manufacture show that ninety-five per 
cent of all the manufactured product, in some of the manifold 
forms for which it is manufactured and into which it is converted, 
is for use as a beverage. More than two-thirds of the states 
in the union have recognized in their statutes the fact that alcohol 
in its various forms has other than scientific and medical uses, 
dangerous to the welfare of their people. 

Plaintiff in error seems to rest his case upon the proposition that 
hecause alcohol is property and is the subject of commerce and 
passes as a subject of sale from state to state, and in the present 
cease is manufactured in Iowa and sold in other states, it is not 
competent for the state of Iowa to prohibit its manufacture. 
He claims that such prohibition is in contravention of section 
8, article 1, of the federal constitution, which provides : ‘*Con- 
gress shall have power to regulate commerce with foreign na- 
tions and among the several states.” 

That the question is not altogether free from difficulty we 
readily admit, and yet the difficulty is more apparent than real. 
We cannot believe it to have been the purpose of the framers 


of the constitution to extend the provision quoted beyond its fair 
and evident intention. 

Commerce has been well defined by this court to consist in 
‘selling the superfluities and purchasing articles of necessity, 
as well as productions and manufactures; in buying from one 
nation and selling to another, or in transporting the merchandise 
from the seller to the buyer to gain the freight.” 


Passe nger ( aser, 7 Howard, 416, 


In another case it is said the main object of that (Inter-State) 
law is the sale and exchange of commodities. 


Welton vs. Missouri, 91 U.S... 275. 


Now, unless the fair construction or logical intendment of the 
constitutional provision quoted be that it deprives the state of 
the right to regulate anything which may become a subject of 
commerce, then surely no argument can be drawn therefrom 
tending to sustain the theory that the state may not prohibit the 
manufacture of what it shall hold to be deleterious. 

The natural sense of the provision is not in accord with plaint- 
iff’s construction of it. In terms it is limited to a protection of 
commerce. It says nothing of production or manufacture. Its 
purpose does not go back of the ripened product or completed 
article. It is a fair presumption that if it had intended to throw 
the mantle of its protection over the processes of growth or 
manufacture, it would have so declared. 

But it does nothing of the kind. It leaves to the state the 
right to determine what things shall be produced, and how they 
shall be produced. It assumes, and wisely assumes, that every 
sovereignty shail determine for itself what may be grown and 
what may not. Would there not be something monstrous in the 
proposition that because the depraved appetite of a small por- 
tion of one community shall desire and is willing to buy and pay 
for what can be made in another community, this fact alone is 
a prohibition upon the legislature to restrain or inhibit the man- 
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ufacture of such an article ?_ Is the right of commerce higher than 
the right of self-preservation’ We think the statement of the 
proposition implies its own denial. While it may be true that 
the hand of the state must be withheld from interference with an 
article which commerce is carrying from its source In one state to 
its destination in another, yet it surely cannot be claimed that this 
restriction of its power involves a limitation upon the nght of the 
state to say What shrll be grown or shall be made within its own 
territory. The right to sell does not necessarily involve the 
right to manufacture. 

A thousand incidents suggest themselves in which the sale of 

a thing may be harmless, of which the manufacture is a nuis- 
ance. The sale of perfumes is a legitimate branch of trade, 
ministering to the senses of many, and doing injury or harm to 
none. But the production of many of the elements which enter 
into them is poisonous, injurious to the health of the commnu- 
nity, and excluded from the place» where many people dwell 
together. The sale of colored fabrics supplies a reasonable and 
just demand of the community. But the manufacture of the 
dyes which impart to them their color, and even the processes 
of dyeing itself, poison the air, are injurious to the health and 
are subjected to the most stringent police regulations. 

[t surely will not be claimed that the duty of non-interference 
with inter-state commerce by the state goes so far as to require 
the state to guarantee the production of the materials for com- 
merece. Because the state can not interrupt commerce itself 
involves no duty that it shall not interfere with the production of 
the articles of commerce, provided the law-makers shall be satis- 
fied the production of those articles is injurious to the health or 
the morals of its people. 

This court has definitely settled the question that imports 
from another state are proper subjects of supervision. 

The License Cases, 5 Howard, 504, determined’ that intoxicat- 


ing liquors brought from another state into one which regulated 
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their sale are not exempted from the operation of the statute by 
virtue of the fact of their importation. , The moment they are 
placed within the jurisdiction of the state they become subject to 
its laws and their owners liable to its penalties. 

Counsel for plaintiff in error say: “Imports and exports 
stand upon the same footing. No warrant for any distinction 
between‘'them can be found in either the letter or the reason of 
the constitutional provision.” 

Upon this proposition we are entirely in accord, but if this be 
true, and imports are subject to the police regulation of the 
state, and their sale may be prohibited, how can it be claimed 
that the exported article before it shall leave the state is not 
subject to like supervision and control / 

If it be within the sanctions of the constitution to prohibit the 
sale in New Hampshire of a barrel of gin imported from Mas- 
sachusetts, can it be successfully claimed that Massachusetts 
may not prohibit the manufacture of gin within its territory / 
Does one prohibition involve the exercise of a larger power than 
the other‘ Are they not to the same degree, and to no greater 
degree, each an interference with the transmission of the com- 
modity from the one state to the other ¢ 

But it is urged by plaintiff’s counsel that, the act of shipment 
being a legal act, and protected by the constitution, the inten- 
tion to perform that act, including the act of manufacture, can- 
not be made a crime. In support of this proposition it is al- 
leged that the manufacture of alcohol is not illegal. It is this 
wrongful premise which has misled counsel in his conclusion. 
The legislature of Iowa, in language plain and positive, has put 
its ban upon the business of plaintiff in error. It has declared 
in substance that no one shall be permitted to manufacture in- 
toxicating liquors within the borders of the state, except upon 
clearly expressed conditions. 

The testimony in this case discloses that plaintiff in error has 
manufactured not in accordance with these conditions and in 
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violation of the law. Fortunately no dispute can arise as to the 
facts in the case. Plaintiff’s admission is that he has manufac- 
tured intoxicating liquors for export, regardless of the purposes 
for which his product is used. He confesses to have carried on 
a business in the territory of lowa for an external demand only 

a business which the legislature of the state has declared to be 
fraught with peril to its people and has therefore prohibited. 
If the position of plaintiff in error be grounded upon the law, 
then an industry may bé forced upon a reluctant people for the 
exclusive benefit of another community. The people of Lowa, 
against their protest, expressed with all the solemnity of the 
statute, will be compelled to submit to what they have decided 
fo be wrong, in order that some other people in another state 
may derive advantage therefrom. 

But it is said they.do permit the manufacture of intoxicating 
liquors for some purposes and that this fact prevents them from 
prohibiting its manufacture for export. We fail to see reason or 
plausibility in the argument. The state has not only the right to 
prohibit but the right to regulate. Its power ofregulation is as 
clear and undoubted as its authority to prohibit. If it be true, as 
stated in the Beer Company case, 97 U. S. 32, that all rights 
wre held subject to the police power of the state, surely there 
can be no question about the right of the state to exclude an 
offensive or deleterious manufacture from its bordeés. It may 
consent, in the exercise of its sovereignty, to submit to an evil 
to a limited extent, basing its submission upon the exigencies of 
a great necessity. It may recognize and yield to some impera- 
tive want of its people, although the gratification or satisfaction 
of that want be not without its peril, while at the same time it 
may insist that it shall not be compelled to satisfy a like want of 
another people. It surely ought to be permitted to say that it 
shall not be rendered a workshop against its will or be made a 
laboratory to-its harm. 

Much stress has been laid upon the fact that the thing per- 
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mitted in this case is not “inherently and absolutely eyil.” It 
is claimed that the supreme court of Lowa has ignored this fact. 
But who shall say that it is not inherently evil ¢ 

Mr. Justice Grier, in sustaining the prohibitory legislation in- 
volved in the License Cases, says: 

It is not necessary. for the sake of justifying the state legislation now 
under consideration, to array the appalling statistics of misery and pau- 
perism and crime which have their origin in the use or abuse of ardent 
spirits. 

Mr. Justice Woodbury says in the same case of the same 
legislation: ‘*Its tendency clearly is to reduce family expendi- 
tures, secure health, lessen pauperism and crime.” 

Mr. Justice McLean speaks of prohibitory legislation as the 
product *+of a great moral reform.” 

Whatever may be the opinion of the wisdom of the prohibi- 
tory legislation — and we admit the opinions of good men differ 
widely upon the subject —there is no difference of opinion as to 
the existence of the evil which this legislation seeks to remedy. 

To say that the very small per cent of alcohol which enters 
into the arts, or the uses of medicine, takes it out of the cate- 
gory of evils is to claim a manifest absurdity. Nineteen-twen- 
tieths of all the alcohol that is made finds its way into some 
form of beverage. Surely the remaining twentieth will not re- 
deem it from classification as a thing ‘inherently and absolutely 
evil.” 

We are challenged by plaintiff’s counsel to answer the propo- 
sition that the limitations upon the production of an article are 
never broader than the limitations upon the sale. The challenge 
is meaningless for the purposes of this discussion, unless it im- 
plies that it is not competent for the state, in the exercise of its 
police power, to prohibit the manufacture of a thing of which 
it permits the sale. 

Gunpowder is ‘permitted to be sold, and commerce in the 
article between citizens of different states could not be constitua- 


tionally restricted by the power of the state. But surely its 
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manufacture may be, and is, subject to the most stringent regu- 
lations, amounting ofientimes to absolute exclusion. 

Dynamite is an article of commerce, and, under certain lim- 
itations, is freely permitted to be sold. But when we come to 
the question of its manufacture, we find it hedged about by the 
severest restrictions and the most expensive conditions. 

In short, there is no such relation between the manufacture and 
the sale of an article as requires that their legal conditions shall 
be the same. 

The one may be injurious and be prohibited or restricted ; 
the other may be without harm and be entirely free. Each is to 
be regulated or not by reference to its own conditions, pecu- 
liarities and effect. The state is entitled to the presumption that 
it will prohibit nothing and restrict nothing out of which good 
nay come to its people unless there be harm to the public dis- 
proportionate to the profit to the individual. All powers exer- 
cised by the sovereign authority are presumed to be lawfully 
exercised until the contrary be shown. 

And yet plaintiff’s counsel are heard to appeal in this court 
from the judgment of the legislature of the state, interpreted 
and confirmed by its court of last resort, against the wisdom of 
its prohibitory laws. It is said that in Lowa coal and corn are 
abundant and cheap, and for that reason alcohol and intoxieat- 
ing liquors may be manufactured there to advantage. Con- 
cede this to be true, and yet plaintiff is confronted by the fact 
that the state is willing to forego all the advantages accruing 
from this position in order that it may protect its people from 
what it claims to be a great danger. No stronger argument 
can be adduced against plaintiff’s position than the fact that the 
legislature of the state, occupying an elevated standpoint, from 
which it is presumed to regard not simply the interest of one 
industry, but of all industries ; not simply the material advan- 
tages, but the moral and spiritual health of its people, deter- 
mines upon a full and fair consideration of the question, that 


whatever profit may come from the manufacture of its corn into 
alcohol is dearly bought, and too dearly bought, by the weaken- 
ing of the public conscience and the injury to the public morals 
therefrom. There are other considerations of weight, even in 
political economy, than those of dollars and cents. A people 
morally strong has the best equipment for that national pros- 
perity to which all constitutions, statutes and natural resources 
are but ministers. There is an economical as_ well as a spirit- 
ual pertinence in the inquiry: What shall it profit a man if he 
gain the whole world and lose his own soul¢ And what shall 
it avail a nation to secure a favorable market for its coal and 
corn at the sacrifice of its sense of right and wrong ¢ 

Who shall determine when the police powers of the state 
may be invoked‘ Who is to be the final arbiter of the justice 
of their exercise? Where is vested the power of determining 
whether or not by their exercise in a given case the state tran- 
scends the limits of its authority! These are questions of 
frequent possibility, and the courts have again and again been 
called upon to answer them. A review of the authorities in 
which they have been considered would be alike unsatisfactory 
and unprofitable. It is sufficient for the purposes of the present 
case to say, that while they are not absolutely in aceord, yet 
the greater and better weight of authority supports the view 
that the state is invested with the largest power in determining 
when it may be necessary to exercise its police powers for the 
public good ; but it must always exercise them with due regard 
to the limitations imposed by the constitution. While it is true, 
as laid down in the Beer Company case, that “all rights are 
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“held subject to the police power of the state,” yet it is equally 
true that that power cannot be wantonly and arbitrarily exer- 
cised. Statehood exists for the promotion of the welfare of the 
people. It is meaningless and purposeless if it be not em- 
powered to do whatsoever may be necessary to promote the 


public good. To accomplish this end it is invested with the 
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largest powers and has jurisdiction over an infinite variety of 
subjects. 

Governments have always been swift to guard against evils 
which assail the physical health and strength of their people. 
And with advancing civilization and a more enlightened appre- 
ciation of their duties, they have been constantly extending the 
range of their legislation to more and more efficiently protect the 
moral health of their people. And, while it is true that they 
may not, in seeking to accomplish any of the manifold objects 
to which the exercise of their police powers has been directed, 
encroach upon reserved constitutional rights, yet it has always 
been true that the courts have reluctantly interfered to declare 
that the judgment of the legislature was wrong in assuming to 
make too broad an exercise of its authority. It was said by this 
court in the Sinking Fund Cases (99 U. S., 718): 

It is our duty, when required in the regular course of judicial pro- 
ceedings, to declare an act of congress void if not within the legislative 
power of the United States. But this declaration should aever be made ex- 
cept in a clear case. Every possible presumption is in favor of the validity of 
a statute, and this continues until the contrary is shown beyond a reason- 
able doubt. One branch of the government cannot encroach on the do- 
main of another without danger. The safety of our institutions depends 
in no smali degreee on a strict observance of this salutary rule. 

This question was also considered by this court in the case of 
Mugler vs. State of Kansas, decided at the present term. In 
the able and thorough discussion of the question presented in 
that case the court says: 

By whom. or by what authority, is it to be determined whether the 
manufacture of particular articles of drink, either for general use or for 
the personal use of the maker, will injuriously affect the public? Power 
to determine such questions, so as to bind all must exist somewhere. 
else society will be at the mercy of the few, who, regarding only their own 
appetites or passions, may be willing to imperil the peace and security uf 
the many, provided only they are permitted to do as they please. Under 
our system that power is lodged with the legislative branch of the govern- 
ment. It belongs to that department to exert what are known as the 
police powers of the state, and to determine. primarily, what measures 


are appropriate or needful for tue protection of the public morals, the 
public health or the public safety. 
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The court then states it to be true that not every statute is to 
be accepted as a legitimate exercise of: the police powers of the 
state, but that it must determine in a given case whether or 
not the legislative judgment has been wrongly exercised, dr has 
resulted in an invasion of the rights secured by the fundamental 
law. 

But in the same opinion it says: 


And so, if, in the judgment of the legislature, the manufacture of in- 
toxicating liquors for the maker’s own use, as a beverage, would tend to 
cripple. if it did not defeat, the effort to guard the community against 
the evils attending the excessive use of such liquors, it is not for the 
courts, upon their views as to what is the best and safest for the com- 
munity, to diregard the legislative determination of that qnestion. So 
far from such a regulation having no relation to the general end sought 
to be accomplished, the entire scheme of prohibition, as embodied in the 
constitution and laws of Kansas, might fail, if the right of each citizen 
to manufacture intoxicating liquors for his own use as a beverage were 
recognized. Sucha right does not inhere in citizenship. Nor can it be 
said that government interferes with or impairs anyone's constitutional 
rights of liberty or of property, when it determines that the marufacture 
and sale of intoxicating drinks for general or individual use as a bever- 
uge are, or may become, hurtful to society, and constitute, therefore. a 
business in which no one may lawfully engage. Those rights are best 
secured, in our government, by the observance, upon the part of all, of 
‘such regulations as are established by competent authority to promote 
the common good. No one may rightfully do that which the law-making 
power, upon reasonable grounds, declares to be prejudicial to the general 
welfare. 

Apply these principles to the present case. Plaintiff in error 
claims that the state of Lowa, by its law prohibiting the mann- 
facture of intoxicating liquors, imposes a limitation upon com- 
merce between the states. The state declares that all dealings 
in intoxicating liquors, whether of manufacture or sale, are 
detrimental to its interests. It declares that the manufacture of 
intoxicating liquors ** would tend to cripple, if it did not defeat, 
“the effort to guard the community against the evils attending 
“the excessive use of such liquors.” In the exercise of its best 
judgment it asserts that such manufacture is inconsistent with 
the idea of prohibition, and therefore cannot be permitted. 


In the Mugler case the court says that statutes purporting to 
have been enacted to protect the public health, the public mor- 
als and the public safety “ must have a real or substantial rela- 
tion to those objects.” They must be fairly adapted to the 
accomplishment of the end in view. This is the only limitation 
suggested by the court upon the exercise of power by the state, 
save, of course, that it never must be inconsistent with the 
fundamental law of the land. Now, who shall say that the 
statute in question is not fairly and reasonably designed to xec- 
complish the end in view ‘ 

The right of the state to prohibit the manufacture of intoxi- 
cating liquors for sale within its own borders is not contro- 
verted. The right of the state to so regulate the manufacture of 
such liquors as to limit it exclusively to certain indispensable 
purposes, is likewise not disputed. But it is claimed that it 
has no right to prohibit manufacture for export, because, for- 
sooth, such prohibition is not reasonably adapted to the end of 
promoting the health or morals of its people. 

To us this seems a very partial and limited view of the mat- 
ter. How long would the public sense be likely to condemn as 
wrong that which the law-making power of the state should 
upprove as right?’ What must be the necessary effect upon the 
moral sense of the community, of the state sanctioning that to 
be done for other communities which it has condenmed as wrong 
for its own’ How far removed, in logical sequence, from the 
right to manufacture intoxicating liquors for sale outside of the 
state, is the right to manufacture intoxicating liquors for sale 
within the state / 

If legislation had in it no element of right or wrong, we 
should be swift to concede the force of plaintiff’s position. If 
the making of the laws for a great community, involving their 
health, their happiness, their physical and moral welfare, were 
simply a matter of money making, like the running of a bank 
or the operation of a silver mine, then the legislature ought 
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only to consider how the greatest gain can be made from the 
resources of the state. Fortunately, however, this low concep- 
tion of legislative duty is rarely entertained. The legislature of 
lowa decided that prohibition was a laudable end. Consistently 
therewith it decided that it must prohibit the manufacture for the 
purposes of general sale, either within or without its borders, of 
the thing whose sale it prohibited wherever its authority extended 


under the severest penalties, 
I]. 


The prohibition of the manufacture of intoxicating liquors is 
within the police powers of the state. 

The prohibitory law of lowa recognizes a distinction 
between the manufacture and the sale of intoxicating liquors. 
While the provisions of the law with respect to obtaining a 
permit either to manufacture or to sell are the same, yet it is 
nowhere recognized in the law that the granting of the permit 
to do the one involves the concession of the right to do the other. 
Section 1523 of the Code provides that “no person shall man- 
ufacture or sell” except as hereinafter provided. But there is 
a distinct provision, to-wit, sectiow 1525, providing for the pun- 
ishment of any one who shall manufacture in violation of law, 
and the bond which the manufacturer is required to give is a 
different bond from that required from the seller. The statutes 
of this state, therefore, draw a plain line of demareation be- 
tween the manufacturer and the seller, which should not be 
obliterated or overlooked in any intelligent discussion of the 
rights of either. Manufacture is to be distinguished from sale. 
They differ no less in respect to the legal rights and obligations 
of the two than they do in their practical operations. Any ar- 
gument, therefore, which confounds the two, or which, ignor- 
ing the penalties and prohibitions upon manufacture under the 
law in lowa, considers and discusses only the rights, privileges 
and immunities of the seller, must in the nature of things be 
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partial and misleading. It is not enough to establish either by 
reason or authority that the commerce in intoxicating liquors 
between citizens of different states is protected by the federal 
constitution, and then, assuming this principle to have been es- 
tablished, to infer that the claim of the state to prohibit the man- 
ufacture of intoxicating liquors must be denied, because, for- 
sooth, the right of manufacture can no more be denied than the 
right of sale. If the operations of manufacture and of sale be 
distinct in fact, or if the right to sell does not necessarily in- 
volve the right to manufacture in the state, or if the right to 
manufacture in the state does not necessarily involve the right 
to sell to citizens of another state, then the argument that the 
right of manufacture for sale to citizens of another state is pro- 
tected by the provisions of the federal constitution, and that the 
law is invalid if it interferes with that right, plainly falls to the 
ground. 

For this reason we are unable to accept as conclusive the 
very elaborate argument of plaintiff in error upon this branch of 
the case. That argument seems to assume that the primary pur- 
pose of the present action is the prohibition of the sa/e of intox- 
icating liquors by the defendant outside the state. All of the 
authorities cited, we believe without exception, are applicable 
to this theory and to this only. They are uniform in holding 
that it is not within the power of the state to pass such laws as 
will impose any disabilities upon any /ega/ traffic between the 
states. All this may be admitted to the fullest and broadest 
extent claimed by plaintiff in error, and yet the reasoning, we 
think, fail to reach, touch or determine the question involved in 
the case at bar. 

The fundamental question in this case is this: “Is it, in the 
proper exercise of its police powers, within the power of the state 
to regulate, restrain or prohibit the manufacture of any article 
within its borders which it may determine to be deleterious to the 
health or good morals of its citizens ?” 
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To this question we think there can be but one answer. The 
police power of the state has been defined by Chief Justice Shaw 
to be “the power invested in the legislature by the constitution 
to make, ordam and establish all manner of wholesale and rea- 
sonable laws, statutes and ordinances, either with penalties or 
without, not repugnant to the constitution, as they shall judge 
for the good and welfare of the commonwealth ard the subjects 
of the same.” 

Commonwealth vs, Alger, 7 Cushing, 53. 

This court in the cCuse of the Be yd om pany wx, Massach usetts, 
97 U. S., 32, has enlarged and broadened the scope of this defi- 
nition, and that, too, with reference to the very question involved 
in this case, by saying: 

* * * and the right to manufacture, undoubtedly, as the plaintiff's 
counsel contends. included the incidental right to dispose of the liquors 
manufactured. But although this right or capacity was thus granted in 
the most unqualified form, it cannot be construed as conferring any 
yvreater or more sacred right than any citizen had to manufacture malt 
liquors; nor as exempting the corporation from any control therein to 
which a citizen would be subject, if the interests of the community 
should require it. Jf the public safety or the public morals require the 
discontinuance of any manufacture or traffic, the hand of the legislature can- 
not be stayed from providing for its discontinuance, by any incidental incon- 
venience which individuals or corporations may suffer. All rights are held 
subject to the police power of the state. 

If it be true that all rights are held “subject to the police 
power of the state,” then it certainly must follow that the 
right to manufacture intoxicating liquors is within the control 
and the prohibitory power of the legislature, and “if the pub- 
lie safety or the public morals require its discontinuance,” 
then “the hand of the legislature cannot be stayed from its 
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discontinuance. No authority has been cited, no principle 
has been invoked, which imposes any limitation upon the 
exercise of the authority of the legislature when that authority 
seeks to exert itself in the restraint of what is harmful to its 


own people and within its own borders. The right of the 
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state is supreme to legislate for the protection of the public 
health and the promotion of the publie good within the 
boundaries of its own territorial limits. Now it cannot be 
claimed that there is anything in the nature of the manufacture 
of intoxicating liquors which is extra-territorial, either in its 
scope or appliances. It is begun and ended within the state. 
If it be injurious in any respect the injury is purely. local. 
Would it be claimed that because the product of the manu- 
facture may be sold without the borders of the state, and 
therefore the manufactured article become the subject of com- 
merce between the states, the constitution of the United 
States would project itself into the controversy and declare 
that such manufacture mus? be carried on, entirely oblivious of 
the injury to the health or the morals of the community in 
which the manufacturer might happen to be located/ We 
think not. The question need only be asked to convey its own 
denial. When the constitution of the United States declares 
that congress shall have the power to regulate commerce 
among the several states, it does not intend to declare as a 
necessary result that congress has a right to impose upon the 
people of Iowa a manufacture which its own legislature has 
declared to be deleterious to the moral and physical health of 
its people. The powers of the general government and the 
powers of the several states have been happily likened to the 
celestial bodies, “each being and moving within its own or- . 
bit.” The power of congress is supreme only in the field in 
which the fathers, by wise concession, for the establishment of 
a nation, gave it the power to act. Outside of that field and 
beyond the hedge which wise statesmanship and careful judicial : 
construction will never ask to break down, lies the large and b 
unquestionable authority of the state to legislate for the well- : 
being of its people. It not only has the right, but it is in 
duty hound to provide, or as this supreme court has happily 
phrased it, “its hand cannot be stayed ” from providing, for the 
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discontinuance of any manufacture, “if the public safety or the 
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public morals require its discontinuance.”* And as was said in 


Beer Company va. Massachusetts, supra: 

Whatever differences of opinion may exist as to the extent and 
boundaries of the police power. and however difficult it may be to ren- 
der a satisfactory definition of it, there needs to be no doubt that it does 
extend to the protection of the lives. health. and property of the citizens, 
and to the preservation of good order and the public morals. The legis- 
lature cannot by any contract divest itself of the power to provide for 
these objects. They belong emphatically to that class of objects which 
demand the application of the maxim salus populi suprema lex; and they 
ure to be attained and provided for by such appropriate means as the 
legislative discretion may devise. 

In other words, it is to the legislature —the law-making 
power of the states—that the authority is confided in the first 
place of protecting the “lives, health and property of the cit- 
izens, and the presevation of good order and the public morals.” 
And not only is the power confided to it, but it is its duty to 
exercise it, because, as the court has said, “it cannot even divest 
itself of the power by contract or otherwise.” Not only does 
the state legislature have the power to do this, but it is also 
its duty to exercise it by providing for the attainment of its 
object “ by such appropiate means as the legislative discretion 
may devise.” 

Counsel asks the question, “ What is the difference between 
saying, ‘You cannot export corn,’ and * You cannot raise corn 
for export’ There is no difference between a_ prohibition 
upon export and prohibition upon manufacture for export.” 

We think the question is easily answered. It is entirely 
competent for the state to prohibit the growth or the manufac- 
ture of any product or article whose growth or manufacture 
is deleterious to the public health or the public morals. If 
the growing of corn were attended with injurious results to 
the public health by reason of climatic conditions or other- 
wise, would it be seriously claimed that it is not competent for 


the legislature to prohibit it? Or, if the legislature should 


ee tend ede 


a aes 


determine that there were certain necessities for the use of 
corn, which, to a limited degree, outweighed the consideration 
of injury to health, might it not determine and so legislate 
that the growth of the product should be allowed, and allowed 
only, upon certain conditions and restrictions, and to a certain 
limited degree’ Who has the right in this state, or any other, 
to demand that an article shall be produced or manufactured 
which is an injury to the people. of the state? What right of 
commerce is higher than the legislative duty, as defined in the 
case last above cited‘ Is commerce of greater moment than 
morals? Is trade to be more tenderly regarded by law than the 
public welfare‘ Are the necessities of commerce to override 
the necessities of health, either of the soul or of the body ‘ 
Dynamite, like alcohol, is property. Like alcohol, it is an ar- 
ticle of commerce. The same lxws protect it and the same 
constitutional provision shields it from unwarranted legislative 
intrusion. But because it is property and is an article of com- 
merce, and may be manufactured in this state and exported 
therefrom, can it be said that its manufacture ean not be regu- 
lated or denied, simply upon the ground that the denial of its 
manufacture would deny the right to export it / Is there “any- 
thing in exportation, either as « principle or as a fact, which like 
the touch of Midas turns everything base with which it comes 
in contact into gold‘ Gunpowder is property. Gunpowder, 
like alcohol and like dynamite, is. an article of commerce, but 
would it be claimed, because gunpowder when made may be 
and is exported into other states and there sold, that it is not 
competent for the legislature to say gunpowder shall not be 
manufactured at all¢ Or to say that it shall be manufactured 
only upon certain conditions and for certain uses‘ We claim 
in reference to the commodities instanced, and many others 
which might be suggested, that it +s competent for the legisla- 
ture of the state, if the public safety or the public morals re- 
quire it, to absolutely prohibit their manufacture or growth. 
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Whether or not such prohibition may be wise, or whether or not 
the legislature may act upon a misconception of the requirements 
of the public safety or the public morals, is not for us to deter 
mine. Those are questions solely and exclusively for the con- 
sideration of the law-making power. The people must deter- 
mine what is injurious to its health or its morals and that deter- 
mination must become operative when the legislature speaks. 

This principle was laid down by this court in the case of 
Stone vs. Mississippi, 101 U. S., wherein it is said that the 
supervision of the public health and the public morals is a 
vovernmental power, “continuing in its nature,” and “to be 
dealt with as the special exigencies of the moment may require,” 
and that “for this purpose the largest legislature discretion is 
ullowed and this discretion cannot be parted with any more 
than the power iteel f. 

No controversy can arise upon the exclusive right of congress 
to regulate commerce between the states. The discussion of this 
question pursued with so much industry and learning by plaint- 
iff’s counsel, can have no controlling weight in determining the 
issue in this case. here is, perhaps, no doubt but the state of 
Iowa would have no right to impose any burdens upon alcohol 
or intoxicating liquors brought into this state for the purpose of 
sule which were not made to rest with equal weight upon those 
manufactured here for sale. We shall not consider or dis 
cuss the cases cited by which it is thought to establish this 
proposition. At the same time we claim that no authority has 
been exhibited which holds that the state cannot prohibit the 
manufacture for export and sale in other states of intoxicating 
liquors manufactured within its own borders. 

The License Cases, reported in 5 Howard, 504, ef sey., deter- 
mined substantially the question involved in this case. One of 
those cases, that of Pierce ws. The State of New Hampshire, 
involved the validity of the act of that state which provided a 


penalty for the sale of intoxicating liquors without a license. 
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Upon the trial it was proved that the liquors in question were 
purchased by the defendant in Boston, and brought thence into 
the state of New Hampshire, where they were sold by him with- 
out a license. The court held the fact the liquors in question 
were imported from the state of Massachusetts into the state of 
New Hampshire did not exempt them from the operation of the 
police laws of the latter state, and that such laws did not impose 
a restriction upon commerce between the states In a constitu- 
tional sense. The court says : 


The word import, in a commercial sense, means the goods or other 
articles brought into this country from abroad—from another country. 
In this sense an importer is a person engaged in foreign commerce. And 
it appears that in the acts of congress which regulate foreign commerce, 
he is spoken of in that light. In Mrown rs. the State of Maryland, 12 
Wheat., 448, the court says the act of Maryland * denies to the Importer 
the right of using the privilege which he has purchased from the United 
States until he has purchased it from the state.” And it was upon the 
ground that the tax was an additional charge or impost upon the thing 
imported, which a state could not impose, that the above act was held 
to be unconstitutional. 

But neither the facts nor the reasons of that case apply to a person 
who transports an article from one state to another. In some cases the 
transportation is only made a few feet or rods, and generally it is attended 
with little risk, and no duty is paid to the federal or state government. 
And why should property, when conveyed over a state line, be exempt 
from taxation which is common to all other property in the state ? 

There is no act of congress to which the license law as applied in this 
case can be held repugnant. And the general “power in congress to reg- 
ulate commerce among the several states.”’ under the restrictions in the 
constitution, can not affect the validity of the law. The constitution 
prohibits Iimpost duties on a commercial interchange of commodities 
among the states. The tax, in the form of a license as here presented. 
counteracts no policy of the federal government. is repugnant to no 
power it can exercise, and is imposed by the exercise of an undoubted 
power in the state. The license system is a police regulation, and. as 
modified in the state of New Hampshire. was designed to restrain and 
prevent immoral indulgences, and to advance the moral and physical 
welfare of society. 

The owner of the property, who purchased it in Massachusetts and 
tramsported it to New Hampshire, is not an importer in the sense in 
which that term is used in the case of Brown rs. the State of Maryland. 
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And there is nothing in the general reasoning of thatcase, or in the facts. 
which can bring into doubt the constitutionality of the New Hampshire 
law. 

If the mere conveyance of property from one state to another shall 
exempt it from taxation, and from general state regulation, it will not be 
difficult to avoid the police laws of any state, especially by those who 
live at or near the boundary. If this tax had been laid on the property 
as an import into the state, the law would have been repugnant to the 
constitution. It would have been a regulation of commerce among the 
states which has been exclusively given to congress. One of the objects 
in adopting the constitution was to regulate thls commerce and to pre- 
vent the states from imposing a tax on the commerce of each other. If 
this power has not been delegated to congress, it is still retained by the 
states and may be exercised at their discretion. as before the adoption of 
the constitution. For if it be a reserved power congress can neither 
abridge or abolish it. 

But this barrel of gin. like all other property within the state of New 
Hampshire. was liable to taxation by the state. It comes under the gen- 
eral regulation and cannot be sold without a license. The right of an 
importer of foreign spirits to sell in the cask. without a license, does not 
attach to the plaintiffs in error. om account of their having transported 
this property from Massachusetts to New Hampshire. I affirm the 
judgment of the state court. 


The court here distinctly announces the doctrine that a police 
regulation designed to restrain and prevent immoral indulgen- 
cies was within the undoubted power of the state, notwithstand- 
ing its effect was to impose a burden upon commerce between 
the states. It distinctly denies the doctrine that the transporta- 
tion of an article from one state to another invests that article 
in any such panoply as will shield it from the operation of the 
laws of the state into which it is transported ; and the pertinent 
inquiry is made in the opinion just quoted, “ Why should prop- 
erty when conveyed over a state line be exempt from taxation 
which is common to all other property in the state?” , 

The case of The City of New York vs. Miln, 11 Peters, 102, 


has long been accepted as a leading case in determining the 


limits to which the police power of the state may be extended. 


The statute construed in that case, notwithstanding it was ad- re 


mitted to impose a burden upon commerce, was held not to be 


—— 
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in conflict with the constitution of the United States. The 
COUrT Says : 

Now. if the act in question be tried by reference to the delineation of 
power laid down in the preceding quotations, it seems to us that we are 
necessarily brought to the conclusion that it falls within its limits. 
There is no aspect in which it can be used in which it transcends them. 
If we look at the place of its operation. we find it to be within the terri- 
tory, and therefore within the jurisdiction of New Yerk. If we look at 
the person on whom it operates, he is found within the same territory 
and jurisdiction. If we look at the persons for whose benefit 1t was 
passed, they are the people of New York for whose protection and wel- 
fare the legislature of the state are authorized and in duty bound to 
provide. 

If we turn our attention to the purpose to be attained. it is to secure 
that very protection, and to provide fer that very welfare. If we ex- 
amine the means by which these ends are proposed to be accomplished. 
they bear a just, natural and appropriate relation to those ends. 

In like manner, the statute involved in this case is operative 
here, and the reasoning quoted above is equally cogent in sup- 
port of our statute. The prohibition is only sought to be made 
within the territory of lowa, and the enactment of it was for the 
people of this state, ** for whose benefit and welfare the legisla- 
ture of the state are authorized and in duty bound to provide.” 
The legislation we seek to sustain may be assumed to have been 
adopted in indifference to its effect upon the people of other 
states. Their protection and their welfare are chargeable upon 
their own law givers. It is not the duty, possibly it may not 
not be the right, of the legislature of lowa to shape its laws with 
any regard to their extra-territorial advantages and disadvan- 
tages. But it is the right of the legislature, as it is subject to 
the duty, to prohibit whatever may be detrimental to its own 
people, even though such prohibition may rest upon a manufac- 
ture of whose products the people of other states will thereby 
incidentally be deprived. 

In The Ratlroad Co. vs. Ilusen, 95 U. S., 468, the supreme 
court discusses at length the extent and conditions to which and 


under which the police power of the state may be exercised. 


It says: 


—— 


\ 

We are thus brought to the question whether the Missouri statute is 
a lawful exercise of the police power of the state. We admit that the 
dleposit in congress of the power to regulate foreign commerce and com- 
merce between the states w»s not a surrender of that which may prop- 
erly be denominated police power. What that power is it is difficult to 
define with sharp precision. I[t is generally said to extend to making 
regulations promotive to domestic order, morals, health and safety. As 
was said in Thorp vs. the Rutland & Burlington Railroad Co., 27 Vt., 149. 
“It extends to the protection of the lives, limbs, health. comfort and 
quiet of all persons and the protection of all property within the state. 
According to the maxim, sec ufere tuo ut alienum non laedas. which being 
of universal application, it must, of course. be within the range of legis- 
lative action to define the mode and manner in which every one may so 
use hisown as not to injure others.” It was further said that by the 
general police power of the state, ** persons and property are subjected 
to all kinds of restraints and burdens, in order to secure the general 
comfort. health and prosperity of the state: of the perfect right of the 
legislature to do which no question ever was, or upon acknowledged 
general principles ever can be made, so far as natural persons are con- 
cerned.”’ It may also be admitted that the police powers of a state jus- 
tifies the adoption of precautionary measures against social evils. Under 
it a state may legislate to prevent the spread of crime, or pauperism, or 
disturbance of the peace. It may exclude from its limits convicts, pau- 
pers, idiots and lunatics, and persons likely to become a public charge, 
as well as persons afflicted by contagious or infectious diseases; a right 
founded, as intimated in the Passenger Cases. 7 How,. 288. by Mr. Jus- 
tice Greer, in the sacred law of self-defense. Vide 3 Sawyer, 288. The 
same principle, it may also be conceded, would justify the exclusion of . 
property dangerous to the property of citizens of the state, for example, 
animals having contagious or infectious diseases. All these assertions 
of power are in immediate connection with the protection of persons and 
property against the noxious acts of other persons, or such a use of 
property as is injurious to the property of others. They are self- 
defensive. 

But whatever may be the nature and reach of the police power of the 
state, it cannot be exercised over a subject confided exclusively to con- 
gress by the federal constitution. It cannot invade the domain of the 
national government. It was said in Henderson et al, vs. Mayor of the 
City of New York, et al, supra, to * be clear, from the nature of our com- 
plex form of government. that whenever the statute of a state invades 
the dominion of legislation which belongs exclusively to the congress of 
the United States, it is void, no matter under what class of powers it 
may fall. or how closely allied it may be to the powers conceded to 
belong to the state.”’ Substantially the same claim was said by Chief 
Justice Marshall, in Gibbons vs. Ogden, 6 Wheat, 1. Neither the unlim- 
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| | ited powers of a state to tax, nor any of its large police powers, can be 
, ni exercised to such an extent as to work a practical assumption of the 
| powers properly conferred upon congress by the constitution. Many 
acts of a stute may. indeed, affect commeree without amounting to a regulation 
of it in the constitutional sense of the term. And it is sometimes difficult to 
define the distinction between that which merely affects and influences and that 
which regulates or furnishes a rule for conduct. 

While this case does not assume to exactly define the limits 
of the police power of the state, which it distinctly says ‘it Is 
difficult to define with sharp precision,” it does nevertheless sug- 
gest and to some extent define the purposes and objects for 
which it may be exercised. It declares that the state may 
adopt precautionary measures against social evils; that it may 
legislate to prevent the spread of crime or pauperism or distur- 
bances of the peace, and that it may pass laws which are nec- 
essary for the protection of life, liberty, health or property 
within its borders. This right is declared to rest upon the 
fi sacred law of self defense, and in the exercise of this right the 
Bel state would be justified, upon the authority of this opinion, in 
the exclusion of property dangerous to the interests or the 
morals of the citizens of the state. 
ti It should be remembered that it is not all legislation which 
ae affects commerce that amounts to a regulation of it. Many laws 
if | have an effect upon traffic which do not regulate it. The con- 
Hi | stitutional inhibition is construed by the courts as resting only 
Hi upon the regulation of commerce. Laws falling short of this 


effect, and which in their operation and by their incidental re- 


sults simply affect, without controlling, commerce between differ- 

ent states, cannot be said under any principle of construction 
ME to come within the purview of the constitutional inhibition. To 
il influence trade is not to control it. We do not suppose it would 
i i be claimed that a-law which in its immediate effect was proper, 
| but which might remotely so affect the commerce in a particular 
article as to make it unprofitable, and therefore in effect prohibit 
it, would nevertheless come under the ban of the constitution, 


even though the commerce therein were confined to different 
states. 

The supreme court of Iowa, in a case involving this precise 
question ( State va. Stucker, 58 Towa, 496 ), has said: 


it is very clear that if the regulation or prohibition of the sale ot 
intoxicating liquors is a police power, which may be exercised by the 
state and without interfering with the prerogative of congress to regu- 
late commerce among the states, the act in question is not repugnant to 
article 1, section 8 of the federal constitution. Counsel for appellant 
cites Ward vs. Maryland, 12 Wal., 418; Welton vs. Missouri. 91 U. S.. 276. 
and other cases in the same court, which hold that a license tax cannot 
be laid upon the sale of the products of other states while the same pro- 
ducts within the state are exempted. These cases are founded upon a dif- 
ferent principle. They treat of regulations of commerce proper. and not with 


mere police regulations. 


In the case of City of New York vs. Miln, supra, this 
court lays down the doctrine that the state not only has un- 
deniable and unlimited jurisdiction over all persons and things 
within its limits, where the same has not been expressly sur- 
rendered to the general government, but that it is also its duty 
to so legislate within these limits as to provide for the welfare 
of its people. It says: 


But we do not place our opinion on this ground. We choose, rather, 
to plant ourselves on what we consider impregnable positions. They are 
these: That a state has the same undeniable and unlimited jurisdiction 
over all persons and things within its territorial limits, as any foreign 
nation, where that jurisdiction is not surrendered or restrained by the 
constitution of the United States. That, by virtue of this, it is not only 
the right. but the bounden and solemn duty of a state to advance the 
safety, happiness and prosperity of its people, and to provide for its gen- 
eral welfare, by any and every act of legislation which it may deem to be 
conducive to these ends. where the power over the particular subject, or 
the manner of its exercise, is not surrendered or restrained in the man- 
ner just stated. That all those powers which relate to merely municipal 
legislation, or what may, perhaps, more properly be called internal po- 
lice, are not thus surrendered or restrained ; and that, consequently. in 
relation to these, the authority of the state is complete, unqualified and 
exclusive. 

We are aware that it is at all times difficult to define any subject with 
proper precision and accuracy; if this be so in general, it is emphatically 
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so in relation to a subject so diversified and multifarious as the one 
which we are now considering. 

If we were to attempt it, we should say that every law came within 
this description which concerned the welfare of the whole people of a 
state, or any individual within it; whether it related to their rights or 
their duties; whether it respected them as men, or as citizens of the 
state; whether in their public or private relations; whether it related to 
the rights of persons, or of property, of the whole people of a state or of 
any individual in it: and whose operation was within the territorial 
limits of the state, and upon the persons and things within its jurisdiction. 

The claim of defendant in error could not be stated more 
broadly than it is in the extract just quoted. According 
to the «doctrine of the opinion all rights of person and of 
property within the territorial limits of the state are held sub- 
ject to the law making power of the state. If the manufac- 
ture of intoxicating liquors is a thing which can be bounded by 
the territorial limits of the state, and if the persons controlling 
the manufacture are within the jurisdiction of the state, then 
such manufacture is plainly subject to the law of the state. 
Upon the principal enunciated in this decision we are willing to 
rest our case. 

In Th urlow es. The Camimnonwe alth or Massach usetts, 5 How.. 
586, one of the License Cases, Mr. Justice McLean discusses at 
length the police power of the state as applied to the regulation 
of the sale of intoxicating liquors. It was claimed that the act 
of Massachusetts imposing a license upon the sale of liquors 
was unconstitutional because it was alleged to be an interference 
with the right of congress to regulate commerce with foreign 
nitions and among the several states. The court held the Mas- 

sachusetts law to be constitutional and reasons as follows: 

The acknowledged police power of a state extends often to the de- 
struction of property. A nuisance may be abated. Everything preju- 
dicial to the health or morals of a city may be removed. Merchandise 
from a port where a contagious disease prevails being liable to commu- 
nicate the disease, may be excluded, and, in extreme cases, it may be 
thrown into the sea. This comes in direct conflict with the regulation of 


commerce, and yet no one doubts the local power. It is a power essential to 
self-preservation, and exists, necessarily, in every organized community. 
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It is, indeed, the law of nature, and is possessed by man in his indivic- 
ual capacity. He may resist that which does him harm, whether he be 
assailed by an assassin or approached by poison. And it is the settled 
construction of every regulation of commerce. that. under the sancticn 
of its general laws, no person can introduce into a cemmunity malig- 
nant diseases, or anything which contaminates its morals or endangers its 
safety. And this is an acknowledged principle applicable to all genera! 
regulations. Individuals in the enjoyment of their own rights must be 
eareful not to injure the rights of others. 

From the explosive nature of gunpowder, a city may exclude it. Now 
this is an article of commerce, and is not known to carry infectious dis- 
ease: vel. to guard against a contingent injury, a city may prohibit its intro- 
duction. These exceptions are always implied in commercial regulations, where 
the general government is admiited to have the exclusive power. They are not 
regulations of commerce. but acts of self-preservation. And although they 
affect commerce to some extent, yet such effect is the result of the exer- 
cise of an undoubted power in the state. 

In all matters of government, and especially of police, a wide discre- 
tion is necessary. It is not susceptible of an exact limitation, but must 
be exercised under the changing exigencies of society. In the progress 
of population, of wealth, and of cultivation, new and vicious indulgences 
spring up. which require restraints that can oniv be imposed by the 
legislative power. When this power shall be exercised, how far it shall 
be carried, and where it shall cease, must mainly depend upon the evil to 
be remedied. Under the pretence of police regulation,a state can not 
counteract the commercial power of congress. And yet. as has been 
shown, to guard the health, morals and safety of the community, the 
laws of the state may prohibit an importer from landing his goods, and 
may sometimes authorize their destruction. But this exception to the 
operation of the general commercial law is limited to the existing exi- 
gency. Still it is clear that a law of a state is not rendered unconstitutional 
by an incidental reduction of importation. And especially is this not the case 
when the stute regulation has a salutary tendency on society, and is founded 
on the highest moral consideration. 

The police power of a state and the foreign commercial power of con- 
gress must stand together. Neither of them can be so exercised as 
materially to affect the other. The sources and objects of these powers 
are exclusive, distinet and independent, and are essential to both gov- 
ernments. The one operates upon our foreign intercourse; the other 
upon the internal concerns of a state. The former ceases when the for- 
eign product becomes commingled with the other property in the state. 
At this point the local law attaches and regulates it as it does other 
property. The state cannot. with a view to encourage its local mann- 
factures, prohibit the use of foreign articles, or impose such a regulation 
as shall in effect bea prohibition. But it may tax such property as it 
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taxes other and similar articles in the state. either specitically or in the 
form of a license to sell. <A license may be required to sell farm articles 
when those of a domestic manufacture are sold without one. And if the 
foreign article be injurious to the health or morals of a community, a 
state may. in the exercise of that great and conservative police power 
which lies at the foundation of its prosperity, prohibit the sale of it. No 
one doubts this in relation to infected goods or licentious publictions. 
Such a regulation must be made in good faith, and have fer its sole ob- 
ject the preservation of the health or morals of society. If a foreign 
spirit should be imported containing deleterious ingredients, fatal to the 
health of those who use it, its sale may be prohibited. 

When in the appropriate exercise of these federal and state powers, 
contingently and incidentally their lines of action run into each other ; 
if the state power be necessary to the preservation of the morals, the 
health, or safety of the community, it must be maintained. But this 
exigency is not to be founded on any notions of commercial policy, or 
sustained by a course of reasoning about that which may be supposed 
to affect, in some degree. the public welfare. The import must be of 
such a character as to produce, by its admission or use, a great physical 
or moral evil. Any diminution of the revenue arising from this exercise 
of local power would be more than repaid by the beneficial results. By 
preserving, as far as possible, the health, the safety and the moral ener- 
gies of society. its prosperity is advanced. 

In McCullough vs. the State of Maryland, 4 Wheat., 428, this court says: 
[tis admitted that the power of taxing the people and their property 
is essential to the very existence of government. and may be legitimately 
exercised on the object to which it is applicable, to the utmost extent to 
which the government may choose to carry it. The only security against 
the abuse of this power is found in the structure of the government 
itself. In imposing a tax, the legislature acts upon its constituents. 
This is in general sufficient security against erroneous and oppressive 
taxation.”’ 

* The people of the state, therefore, give to their government a right 
of taxing themselves and their property. and as the exigencies of govern- 
ment cannot be limited, they prescribe no limits to the exercise of this 
right, resting confidently on the interest of the legislator, and on the in- 
fluence of the constituents over their representatives, to guard them 
aguinst abuse.” 


But plaintiff claims that there is no limitation upon the right 
to manufacture intoxicating liquors except that which grows 
out of the limitation upon the sale. His argument asserts that 
the law ‘‘imposes no restrictions save such as inbere in the re- 
straints upon the sale.” He admits that the manufacture may 


per se be the subject of regulation, but claims that in the case 
of this statute this is not the fact because, as we ynderstand his 
position, there is nothing of danger or injury in the manufac- 
ture itself. It appears to us, however, that it is 4 sufficient 
answer to this claim to cite the legislative provisions upon the 
subject of manufacture. By way of reply to any assault upon 
the wisdom or policy of the law the maxim /ta /ex ser/pta is a 
sufficient argument. Who shall say the legislature of the state, 
with an eye single to the preservation of public morals, and with 
a steadfast purpose to banish from the state the manifold eyils 
hegotten by the existence of intoxicating liquors, did not de- 
termine that there was an evil inhering in the very manufacture 
of this dangerous element which it was determined to sup- 
press‘ From what source can the argument be derived that, 
when the legislature declared there should be no sales of intoxi- 
cating liquors within the state except for mechanical, medicinal, 
culinary or sacramental purposes, or that there should be no 
manufacture of intoxicating liquors for any other than these pur- 
poses, as such purposes were made apparent by the wants and 
necessities of its own people, it did not mean precisely what it 
said? The thought may have been present in the legislative 
mind, and doubtless was, that there was danger ta the public 
from the very presence of this product in its midst. To the 
weak and inconstant mind there is at least something of tempta- 
tion in the yery proximity of the evil to which it is prone. The 
perils of the use of intoxicating liquors lie not far removed from 
the possibilities of the use. It may have concluded that to permit 
the manufaeture of intoxicating liquors for export might in- 
crease the facilities for evading the law with respect to domestic 
sales. It may have reasoned that the legalizing of the means to 
do a thing in Illinois or New York which the law declared to be 
absolutely wrong here would weaken public sentiment at home, 
and dull its moral sense with respect to the very evil it attempted 
to suppress ; and so it may have concluded for these reasons to 
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amend, strengthen and make more rigorous the prohibition upon 
the manufacture of intoxicating liquors by declaring that this 
state should not be a place of refuge for him who sought to 
make gain by creating the means of gratification anywhere for 
the most dangerous of appetites. It may have determined that 
it would be debasing the moral sense of its own people and in- 
flicting a consequent injury to the public welfare if it should 
throw the mantle of protection around an industry whose prod- 
ucts it forbade its own people to expose for sale, while it al- 
lowed them to be sold to the rest of the world. 

All this and much more, doubtless, did suggest and control 
the legislative purpose which found expression in the statute de- 
claring not only that the sales of intoxicating liquors in the state 
should be limited to the four enumerated purposes, which «a due 
regard to recognized necessities rendered necessary, but also 
that all manufacture should be limited to a like extent and in a 
like degree. 

In our judgment it is not enough in answer to this to say: 
“If in the mere existence of a distillery there was peril, it would 
be provided against by seclusion. If, in the process of distilla- 
tion there was physical harm to employes, precautionary meas- 
ures would be adopted; if moral harm, some restriction upon 
the age, habrts or character of the persons employed.” We Say 
it is not a sufficient answer, because the legislature has gone fur- 
ther and made a more emphatic declaration than plaintiff has 
suggested. The legislature has not merely provided for the 
seclusion of the distillery, it has in effect provided for its ban 
ishment; it has not been content to say that the distillery should 
exist and that the process of distillation might go on under cer- 
tain restrictions with regard to “age, habits or character of the 
persons employed ;” it- has declared in effect that the distillery 
was an evil not to be tolerated within the territorial borders of 
the state, save under the severest restrictions and in obedience 


to the most urgent necessities. Those necessities, too, are not 
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the necessities of people in other states, which the legislature 
might properly assume would be met by the legislatures of 
those states, but by the necessities of its own people ; and when 
those necessities, hedged about by all the safeguards which a 
wise philanthropy could suggest or a prudent statesmanship 
could devise have been fully provided for, then and beyond that 
there should be no manufacture of intoxicating liquors within 


the state. 


IT]. 


It is insisted by plaintiff in error that the Iowa statute in 
question contravenes the fourteenth article of amendment to the 
constitution, which enacts, ‘*Nor shall any state deprive any 
person of lite, liberty or property without due process of law.” 
We do not deem it necessary to consider at length this assign- 
ment of error. This court has passed upon this precise question 
in the case of Mugler vs. the State of Kansas, supra. In the 
opinion in that case the court considered at length the case of 
Pump ly ve. the Green Bay Company, 14 Wal., 177, which 
seems to be plaintiff’s chief reliance in this branch of his case, 
and held that it did not sustain the principle contended for. 

Admitting that the distillery in question is property, and even 
udmitting that its nse for any other purpose would be less pro- 
fituble to the owner than for the purpose of distilling, it never- 
theless remains that it is competent for the state to prohibit its 
use for any purpose inimical to the public health or the public 
morals. As was so well said in the W/uqg/er case: 

A prohibition merely upon the use of property for purposes that are 
declared by valid legislation to be injurious to the health, morals, or 
safety of the community, cannot, in any just sense, be deemed a taking 
or the appropriation of property for the public benefit. Such legis- 
lation does not disturb the owner in the control or use of its property 
for lawful purposes, nor restrict his right to dispose of it, but is only a 
declaration by the state that its use by anyone, for certain forbidden 
purposes, is prejudicial to the public interests. ° ” ° We 
ure unable to perceive anything in these regulations inconsistent with 
the constitutional guarantees of liberty and property. The state hav- 
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ing authority to prohibit the manufacture and sale of intoxicating 
liquors for other than medical, scientific and mechanical purposes, we do 
uot doubt her power to declare that any place, kept and maintained for 
the illegal manufacture and sale of such liquors, shall be deemed a com- 
mon nuisance and be abated, and, at the same time, to provide tor the 
indictment and trial of the offender. One is a proceeding against the 
property used for forbidden purposes, while the other is for the punish- 
ment of the offender. 

We claim, therefore, that the statutes in question are neither 
an encroachment upon the powers of the general government 
nor an unlawful taking of private property without due process of 
law. They were enacted by the legislature of the state in 
obedience to the demands of the people for protection against a 
great evil, and in discharge of the highest functions of the state. 
That the sovereign will of the people thus expressed shall be 
nullified and for the benefit of a single individual a dangerous 
manufacture forced upon a reluctant people we cannot believe 
to be within either the letter or the spirit of the fundamental law 


of the land. 


JOHN 8S. RUNNELLS, 
C. C. COLE, 
OF Counsel for Defendants in Error. 
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COLE, McVEY & CLARK, Coungll for Defendants in Error. 


STATEMENT AND ARGUMENT FOR DEFENDANTS 
IN ERROR. 


STATEMENT OF THE CASE. 


The original case herein was a suit in equity, brought in the 
district court of Polk county, by the defendants in error, under 
the prohibitory laws of lowa, against the plaintiff im error, to 
enjoin the further illegal manufacture and. sale of intoxicating 


liquors. Upon the trial in the district court, the relief asked by 
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the plaintiffs in the suit was granted. The defendants therein 


appealed to the supreme court of Iowa, where the judgment of 


the district court was affirmed. From that judgment the defend- 
~~ 


ant therein has prosecuted this writ of error. 


ARGUMENT. 
I, 
There 1s no Federal question involved —certainly none decisive | 


of the case. 
The facts upon which the case rests were stated fully in the | 


original pleading filed, the essential basis of which is embraced in 


this paragraph : 

‘That the defendants have been, since the 4th day of July, 
1884, and are now, engaged in the said manufacture of the said 
intoxicating liquors upon said premises for other than for mechan1- 
cal, medicinal, culinary and sacramental purposes, to wit, for use 
as a beverage.’’ 

To this the defendant in said original case filed an answer, first, 
in general denial, and second, as follows, to wit: 


‘‘2. Fora further defense to said petition defendant says that 
he is now, and ever since the 4th day of July, 1884, has been, 
authorized by the Board of Supervisors to manufacture and sell 
intoxicating liquors, except as prohibited by law, and that in the 
manufacture and sale of liquors this defendant has at all times 
complied with the requirements of law in that behalf.’’ 

From these brief extracts found in the original pleadings, and 
which constitute substantially the issue therein, it will be seen 
that the plaiutiff in error, himself, relies upon the permit granted wn) 
him by the Board of Supervisors, authorizing him under the law 
of Iowa to manufacture intoxicating liquors. He claims the bene- 
fit and protection afforded by the statute, under which he has 
obtained his authority; and by virtue of the authority and per- 
mission thus obtained, under the statute of Iowa, he claims the 
right to manufacture intoxicating liquors, and claims that he has 
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done and is doing the same pursuant to said statute. Both the 
district court and the supreme court of Iowa found and held that 
he was not so exercising the permission and authority given him. 
This court will observe that the plaintiff in error did not, by his 
pleadings, claim a right contrary to, or notwithstanding the 
statute; but he claims the rights which he was exercising, unde, 
and pursuant to the statute. Having asserted his rights under the 
statute, and having failed to maintain them thereunder, he now 
seeks to repudiate his pleadings, and to assert and maintain a right 
in violation of, and in opposition to the statute. This is not a case 
where the issues are broad enough to raise by argument or other- 
wise, the question of the unconstitutionality of the statute, but 
where the plaintiff in error by his own pleading claims a right 
under and pursuant to the statute, whereby we submit he is 
estopped from now asserting a right contrary, and tn the face of 
his own pleading of record. 


Again, the evidence in the case shows that the plaintiff 1m error, 
under a statute of Iowa, presented his petition, signed by a ma- 
jority of the legal electors of the ward in which he desired to 
manufacture intoxicating liquors, asking that a permit to manu- 
facture, etc., be granted him; that accordingly upon his applica- 
tion, and upon the execution of the proper bond it was ordered : 

‘That he (John S. Kidd) be, and is hereby permitted to manu- 
facture, buy and sell intoxicating liquors, for mechanical, medici- 
nal, culinary and sacramental purposes only.’’ 

It further appears from the evidence that the plaintiff in error 
manufactured intoxicating liquors in large quantities, claiming to 
do so under the permit obtained as aforesaid from the Board of 
Supervisors of Polk county, and, as per his admission of record : 


‘‘That all sales not made through this agency were made upon 
the orders of customers from without the state, sent by mail or 
telegraph, and shipment was made to the persons ordering the 
liquors, a draft for the amount forwarded, with the bill of lading 
attached, the liquors to be delivered to the purchaser at his place 
of business without the state, on payment of the draft.’’ 
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The testimony of the witness, J. G. Rounds, cashier of the 
Citizens’ National Bank, modified this admission of record, as 
will appear by the following extract from his testimony : 


‘‘Our bank makes advances to him ( plaintiff in error) on bills 
of lading. He comes to us with a draft on a party in New York, 
and in connection with the draft presents a bill of lading attached 
to the draft. The bill of lading is for alcohol. We advance him 
the amount of the draft, less our charges for collection, and send 
the draft to our correspondent in New York, or whatever other 
place he has shipped to, for collection. The drafts have always 
been honored, and paid when presented. We have taken drafts 
on other places than New York. r ' ’ ¥ The 
drafts were in the usual form, payable at two or three days sight. 
I do not recollect that there were any conditions annexed to the 
drafts. There were no conditions to the effect that merchandise 
would not be delivered until the bill was paid, unless it would be 
in our instructions in the matter. There were no conditions in 
the bill of lading. When Mr. Kidd comes to us with one of these 
drafts we pass it to his credit, less interest and exchange, and send 4 
the draft on. The draft ordinarily was at two or three days sight.”’ 


A section of the statutes of Iowa bearing upon the questions 
involved herein is as follows: 


“*SEC. 1537. No person having a permit to sell intoxicating 
liquors under this chapter, shall sell the same at a greater profit 
than thirty-three per cent on the cost of the same, including 
freights, and every person having such permit shall make, on the 
last Saturday of every month, a return in writing to the auditor 
of the county, showing the kind and quantity of the liquors pur- 
chased by him since the date of his last report, the price paid, and | 
the amount of freights paid on the same; also the kind and . 
quantity of liquors sold by him since the date of his last report, 
to whom sold, for what purpose, and what price, also the kind and 
quantity of liquors remaining on hand, which report shall be 
sworn to by the person having the said permit, and shall be kept 
by the auditor subject at all times to the inspection of the public; 
and the provisions of this section shall apply to persons holding a 
permit to manufacture intoxicating liquors, so far as the same 
relates to the report; and any such manufacturer shall within the 
time specified for parties holding a permit to sell, also report the 
quantity and kind of liquors by him manufactured since the date 
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of his last report, and also the quantity and kinds of liquors sold 
by him, and for what purpose, and to whom sold.”’ 

The monthly reports made by the plaintiff in error did not 
show, as required by the statute and the form of the report, for 
what purpose the purchasers of these liquors bought them. 


Upon the admission of record as above, the testimony of the 
witness Rounds, and the monthly reports, the court found that 
the intoxicating liquors manufactured by the plaintiff in error had 
been sold for purposes other than those allowed by law, and there- 
from concluded that the manufacture was illegal, and granted the 
injunction. Such finding of the court is sufficiently and abund- 
antly sustained, and hence the injunction was properly granted, 
and this, too, without reference to the question of export. That 
is to say, the plaintiff in error having sold in the state of Iowa 
liquors, manufactured by him for purposes other than those speci- 
fied by the statute, rendered himself and his establishment liable 
to be rightfully enjoined, as was done in this case, even if the 
right to manufacture for export should be conceded to its fullest 
extent. There is, therefore, no Federal question here, since 
regardless of whether the court below held for or against the right 
of export, its judgment must be affirmed. Although the court 
below may have held that the [owa statute denied the right to 
manufacture in Iowa intoxicating liquors’ for export, yet the 
plaintiff in error was not prejudiced thereby, since the same judg- 
iment must have been entered by the court below upon the admitted 
testimony in the case, regardless of such holding. 


We submit, therefore, that there is no such Federal question 
involved in this case as will give to this court jurisdiction. 


II. 


The prohibitery statute of Iowa ts but an exercise of police 
power—It does not regulate commerce, but at most can only affect tt. 
In all of the multiplied cases involving the prohibitory laws of 
various states, which have been determined by this court, the 
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enactment of such laws has been held a legitimate and rightful 
exercise of the police power of the states. We need not cite the 
cases. They are too familiar to court and counsel, and too un- 


form in their holdings, to require more than this simple statement 
respecting them. 
I 


In speaking of the police powers of the states, this court said in 
Fertilizing Co. vs. Hyde Park, 97 U. S., 659, 2. €. 607: 

‘*We cannot doubt that the police power of the state was appli- 
cable and adequate to give an effectual remedy. That power 
belonged to the states when the Federal Constitution was adopted. 
They did not surrender it, and they all have it now. It extends 
to the entire property and business within their local jurisdiction. 
Both are subject to it in all proper cases. It rests upon the fund- 
amental principle that every one shall so use his own as not to 
wrong and injure another.”’ 

In Beer Co. vs. Massachusetts, 97 U. S., 251. e. 33 it is said 
that : 

‘‘As a measure of police regulation, looking to the preservation 
of public morals, a state law prohibiting the manufacture and 
sale of intoxicating liquors is not repugnant to amy clause of the 
constitution of the United States.’’ 


And in Foster vs. Kansas, 112 U. S., 201 1. e. 206, this court in 
unmistakable’language held: 

‘“That the question as to the constitutional power of a state to 
prohibit the manufacture and sale of intoxicating liquors was no : 
longer an open one.”’ 

The power of states to prohibit the manufacture and sale of in- 
toxicating liquors is plenary. It is an exercise of the police 
power, a power which existed in the states originally, and which 
lies at the foundation of all government. This power was neither 
granted to the states, nor were their powers therein limited by the 
constitution of the United States, it exists, therefore, in all its 
primitive force, and unlimited scope, in all the states. 


ate, 


= Ee 


The power to prohibit or regulate the manufacture and sale of 
intoxicating liquors, being confessedly a police power, if it be ex- 
ercised in good faith and for police purposes, such exercise of the 
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power cannot be defeated, even by showing that it trenches upon 
the constitutionally guaranteed rights of the person, or right of 
property, or may affect the constitutional power of congress over 
inter-state commerce, and this because the police power is original, 
fundamental and plenary, and its rightful and legitimate exercise 
inay and often does operate to limit or affect the rights of persons, 
of property and of commerce. 


It was said by Mr. Justice Grier in the License Cases, 5 Howard, 
504, which involved the prohibitory statutes of three New Eng- 
land states, as follows: 


‘‘It is not necessary, for the sake of justifying the state legisla- 
tion now under consideration, to array the appalling statistics of 
misery, pauperism and crime, which have their origin in the use 
or abuse of ardent spirits. The police power, which is exclusively 
in the states, is alone competent to the correction of these great 
evils, and a// measures of restraint or prohibition necessary to effect 
the purpose are within the scope of that authority.’’ 


It was said by this court in Raz/road Co. vs. Husen, 95 U. S.., 
465, which is quoted from very liberally by counsel for the plaint- 
iff in error, among other things, and while especially referring to 
what was said by Chief Justice Marshall in Gzdéons vs. Ogden, 9 
Wheat., 1: 


‘‘ Neither the unlimited powers of a state to tax, nor any of its 
large police powers can be exercised /o such an extent as to work 
a practical assumption of the powers properly conferred upon 
congress by the constitution. Many acts of a state may, indeed, 
affect commerce without amounting /o a regulation of i in the 
constitutional sense of the term. P ° The 
police power of a state cannot obstruct foreign commerce or inter- 
state commerce, devond the necessity for its exercise ; and under 
the color of it, objects not within its scope cannot be secured at the 
expense of the protection afforded by the Federal Constitution.’’ 


* 


These quotations show that the right of a state to the full exer- 
cise of the police power, if such power be exercised in good faith 
for rightful police purposes, is valid, and will be upheld, although 
it may operate as a restraint upon commerce, if it is not beyond 
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the necessity for its exercise, and is not to such an extent as to 
work a practical assumption of the powers properly conferred 
upon congress by the constitution. 


The levy of a writ of attachment or of an execution, issued 
upon a judgment in a state court, by the sheriff of a county, upon 
a car load or train load of freight, shipped by a debtor at Des 
Moines to be carried to Chicago, would operate an entire defeat of 
the inter-state commerce to which that freight had been devoted 
by the debtor. But surely it cannot be said that the authorization 
of such a levy is violative of the power to regulate commerce, 
committed by the constitution to congress. And this, too, 
although such levies should be multiplied indefinitely, and should 
operate wholly to defeat all commerce in connection with the 
goods so levied upon. This proposition is too clear to require 
argument, It is not a regulation of commerce, although it affects 
commerce and operates to entirely defeat commerce in respect of 
such goods. The levy is rightful, and the stoppage of the goods 
rightful, although the power of congress over inter-state com- 
merce in respect to. them is defeated. In the recent cases deter- 
mined by this court of Mugler vs. Kansas, 123 U. S., 623, it is in 
effect held that the enactment of a statute limiting the manufac- 
ture or sale of intoxicating liquors, was a rightful exercise of the 
plenary police power, committed to the states, although in those 
cases such enactment did limit the rights of the person, in-so-far as 
to prohibit him from the manufacture of beer for his own use, and 
although it did so affect the right of property of the individual in 
his brewing establishment, as to materially diminish its value. 
Upon these cases, as we understand them, the statute involved in 
this case must be held a valid and competent exercise of the police 
power. And this, because if a statute is valid which does limit 
or restrain a constitutionally guaranteed personal right, and oper- 
ates todiminish the extent or value of a constitutionally guaranteed 
property right, when enacted in the good faith exercise of the 
police power, @ fortiori, such a statute must be valid when it 
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simply affects the constitutional power of congress over inter-state 
comunerce. 


Indeed, it seems to us that in the cases referred to, although the 
opinion expressly reserved the question now under discussion from 
decision, yet the language, argument and citations of the opinion 
fully cover the question involved in this case. It is said in that 
opinion : 


‘It is, however, contended that although the state may prohibit 
the manufacture of intoxicating liquors for sale or barter within 
her limits for general use as a beverage, ‘no convention or legis- 
lature has the right, under our form of government, to prohibit 
any citizen from manufacturing for his own use, or for export or 
storage, any article of food or drink not endangering or affecting 
the rights of others.’ ”’ 


In answer to this contention this court says: 


“If such manufacture does prejudicially affect the rights and 
interests of the community, it follows from the very premises 
stated that society has the power to protect itself by legislation 
against the injurious consequences of that business. ~ * 
¥ But by whom, or by what authority is it to.be deter- 
niieieil whether the manufacture of particular articles of drink, 
either for general use or for the personal use of the maker, will 
injuriously affect the public? Power to determine such questions 
so as to bind all mnst exist somewhere ; else society will be at the 
mercy of the few who, rezarding only their own appetites and 
passions, may be willing to imperil the peace and security of the 
many, provided only they are permitted to do as they please. 
Under our system that power is lodged with the legislative branch 
of the government. It belongs to that department to exert what 
are known as police powers of the state, and to determine pri- 
marily what measures are appropriate or needful for the protection 
of the public morals and public health, or the public safety.” 


And this court held that it was a rightful and proper exercise of 
that power to deprive a person of the right claimed under the con- 
stitution, to manufacture beer for his own personal use. It seems 
to us that the constitutional right of a person to thus manufacture 
for his own use, is quite as high and calls as loudly for judicial 
interference for the purpose of protecting such rights, as the right 
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to’ manufacture the same article for the purpose of transporting it 
by inter-state commerce to another state for the use of another 
there. It seems to us, further, that to deny to an individual under 
an act of & state legislature, the right to manufacture an article 
within the state for his own use as a food or drink, and then to 
affirm that such person had a right to manufacture the same article 
for the use of another, as a food or drink, provided that other 
should receive it through the avenues of inter-state commerce, 
would be an inversion of the pyramid of constitutional rights. 
But this court announces the proposition with more force, as well 
as with supreme authority, when it says: 


“Tf, therefore, a state deems the absolute prohibition of the 
manufacture and sale, within her limits, of intoxicating liquors 
for other than medicinal, scientific and mechanical purposes, to be 
necessary to the peace and security of society, the courts cannot, 
without usurping legislative functions, override the will of the 
people as thus expressed by their chosen representatives. ~ Se 
™ ’ And so, if in the judgment of the legislature the man- 
ufacture of intoxicating liquors for the maker’s own use as a bev- 
erage would tend to cripple, if it did not defeat the efforts to guard 
the community against the evils attending the excessive use of 
such liquors, it is not for the court, upon their views as to what is 
best and safest for the community, to disregard the legislative de- 
termination of that qnestion. So far from such a regulation hav- 
ing no relation to the general end sought to be accomplished, the 
entire scheme of prohibition, as embodied in the constitution and 
laws of Kansas, might fail, if the right of each citizen to manu- 
facture intoxicating liquors for his own use, as a beverage, were 
r ized. Such a right does not inhere in citizenship. Nor 
can it be said that government interferes with or impairs anyone’s 
constitutional rights of liberty or of property, when it determined 
that the manufacture and sale of intoxicating drinks, for general 
or individual use, as a beverage, are, or may become, hurtful to 
society, and constitute, therefore, a business in which no one may 
lawfully engage. . , . “i No one may rightfully 
do that which the law-making power, upon reasonable grounds, 
declares to be prejudicial to the general welfare.’’ 


In conclusion, upon this branch of our argument, we submit 
that the prohibitory law of Iowa is in no just sense a regulation of 
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commerce. ‘The most that can be said is that it affects commerce 
by the exercise of the police power of the state in such proper and 
healthful restraint and limitation as the sovereign “= may in 
good faith declare. 


ITI, 


The prohibitory laws of Iowa do not conflict with the power of 
Congress over inter-state commerce. 


It is claimed by counsel for the plaintiff in error that intoxicat- 
ing liquor is property in Iowa, and that it may be manufactured, 
held and owned as property. This claim or statement is not cor- 
rect, we most confidently submit. It is property in Iowa only 
when it is manufactured, owned or kept for one of the specified 
purposes enumerated in the statute. When manufactured, owned 
or kept for any other purpose, it is not property. It has no attri- 
bute of property. It cannot be held as such because, unless it is 
held for one of these purposes it may be seized by an officer, and 
taken from the owner and destroyed. Code of Iowa, 1544-1557 ; 
Funk vs. Israel, 5 lowa, 438, and other cases. If the owner of 
such liquor shall sell it to another upon credit or for cash, for a 
purpose not authorized by the statute, he cannot recover in an 
action for the consideration; Davis vs. Slater, 17 Iowa, 250; 
Brattch vs. Guelick, 37 lowa, 212; and he is liable to be required 
upon action brought, to pay back to the purchaser the cash received 
in payment therefor; Becker vs. Bettin, 39 Iowa, 668; Church vs. 
Simpson, 25 lowa, 408. Indeed the supreme court of Iowa has 
directly Ae/d, that one who, with permission to sell intoxicating 
liquors, purchases a quantity from a manufacturer without per- 
mission to sell, may not only set up the unlawful sale to defeat a 
recovery for the price of the same, but where he has made a pay- 
ment thereon may recover the amount thus paid. See 7o/man vs. 


Johnson, 43 Iowa, 127. Unless, therefore, the intoxicating liquor 


was manufactured, owned and kept for one of the specified pur- 
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poses,-it is not property, and has no element of property in con- 
nection with it. 


When we turn to the statute of Iowa we find that the plaintiff 
in error could not manufacture intoxicating liquorin Iowa, except 
he manufactured it for one of the four specified purposes. It must 
be manufactured for one of those purposes, or else no element or 
characteristic of property attaches to it. But confessedly, in this 
case, as appears by the argument of counsel for plaintiff in error, 
he did not manufacture liquor at his distillery in Iowa for either 
one of these four purposes, but for export, to be used for beverage 
or any other purpose. It follows, therefore, that when the intox- 
icating liquor was manufactured for any other purpose than those 
authorized by the statute, it did not have the element or charac- 
teristic of property, and did not, therefore, come within the range 
of commerce. It never attained the plane of a commercial article. 
It was contraband and valueless, and not property. 


As we understand the argument of the counsel for the plaintiff 
in error, no question is made as to the power of the state to abso- 
lutely prohibit the manufacture of intoxicating liquors, but it is 
claimed that if the state allows the manufacture for any one pur- 
pose, and clothes the article manufactured for that purpose with 
the element of property, that therefrom arises the absolute right 
of every citizen to manufacture for any purpose, and to export 
that article so manufactured for any purpose other and different 
from those specified by the statute, if such manufacture is for the 
purpose of export. We submit that the argument is at fault in 
assuming that when manufactured for such contraband purpose, 
the intoxicating liquor becomes property. We have sought to 
meet this argument by showing that it can never become property, 
or have any element or ‘characteristic of property in Iowa, unless 
manufactured for one of the purposes specified by the statute. We 
have done this, supposing that thereby the entire basis of the 
argument for the plaintiff in error must fail. If the article is not 
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property, no right to it can attach, nor can any right of commerce 
spring from it, or have connection with it. 


+. But we desire to go further under this branch of our argument, 
and to affirm and show that under the prohibitory laws of Iowa, 
intoxicating liquor may not be manufactured within the state for 
any other than the named purposes, and to meet the necessary de- 
mands for those purposes of its own people. And this because, 
first, of the perils resulting to its own people by reason of and 
connected with the processes of its manufacture. That is to say, 
the inhibition upon the manufacture of intoxicating liquors is 
grounded not alone upon the uses to which such liquors may be 
applied after manufactured, but also upon the fact that connected 
with the processes of its manufacture, and to which those engaged 
therein are necessarily exposed, is the creation of an appetite for 
their use as a beverage, which appetite once formed has become 
bs a the bane of the American people, more serious and far reaching 
than of any other people. That this appetite may be created or 
stimulated by engaging in the manufacture, in being necessarily 
present and inhaling the fumes during the processes, is, we submit, 
a physiological fact. Experience in connection with the distillery 
in question has most sadly exemplified this fact. It may be ap- 
pealed to as a part of the history of our people in connection with 
such manufacturing, and as one of the unfortunate facts verified 
by the experience of mankind. It was competent, beneficent and 
statesmanlike for the legislature of Iowa to take this fact into 
consideration when enacting their prohibitory laws, and to allow 
such fact to control them in the determination that the people of 
Iowa should not be subjected to that ordeal, except so far as the 
actual necessities of the people of Iowa should require. 


In this connection the court will note the care with which the 
legislature has limited the manufacture to the wants or necessities 
of its own people. It is provided by section 1539, which is copied 
on page four of the argument by counsel for plaintiff in erroz, that 
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the Board of Supervisors shall refuse to grant a permit to any per- 
son, although all the requirements of the law have in all respects 
been fully complied with, unless they shall determine that ‘*‘tak- 
ing into consideration the wants of the locality and the number 
of permits already granted, that such permit would be necessary 
and proper for the accommodation of the neighborhood.’? Under ' 
this section it is the bounden duty of the Board of Supervisors, * 
although the applicant is a person of good moral character, and 
suitable and proper to be allowed such permit, and although he 
has complied with all the requirements of the law in every respect, 
‘yet if the wants of the locality, or the accommodation of the neigh- 
borhood do not require that the permit be granted, they must refuse 
it. And this has equal and the same application to the permit for 
the manufacture, as to the permit for “he se//ing. Nothing could 
more clearly manifest the legislative intent, that this manufacture 
should be limited, and that the people should not be subjected to 
the perils connected with the manufacture beyond that which was 
absolutely requisite to provide intoxicating liquor for what were 
confessedly by the statute, the very necessary purposes, to its own 


people. } 
We submit, therefore, that it was competent for the legislature, Fa 
fn enacting the police regulations involved in their prohibitory ae 
a, Je , a 
law, to provide immunity to the people of Iowa from the perils bs 
inhering in, or likely to be connected with, the manufacture of in- ms 
toxicating liquor, and to limit the manufacture to the wants of Pe 
their own people. The power to prohibit absolutely its manufac- peed, 
ture, necessarily carries with it the power to limit that manufac- of 
ture. When such manufacture, by the expression of the sovereign as, 
will of a state, is limited to the wants of its own people, and it is “es 
: + 


enacted that any intoxicating liquor manufactured beyond those a 
wants, or for any other purpose, shall not possess the element of | 
property so as to become in any sense the subject of commerce, 
we contend with confidence that such exercise of the police power 
is wise, beneficent and constitutional. 


Respectfully submitted, 
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COLE, McVEY & CLARK, 
Counsel for Defendants in Error. 


OCTOBER TERM, 1887. 


No.46- /O 


e THE LEATHER MANUFACTURERS’ NATIONAL BANK 
PLAINTIFF IN ERROR, a 


VS. 


THE MERCHANTS’ NATIONAL BANK. 


ere IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
Pet, THE SOUTHERN DISTRICT OF NEW YORK. 


& ee a ~- — an _ _ one sir sane a a ee — emer 


FILED OCTOBER 13, 1884. 


ee ee ae dtl 


12 IOHN S. KIDD VS. I. E. PEARSON ET Al. 


7 


the Board ot Sup rvisors shall refuse to grant a permit to any per- 
son, although all the requirements of the law have 1n all respects 
been fully complied with, unless they shall determine that ‘‘tak- 
ing into consideration the wants of the locality and the number 
of permits already granted, that such permit would be necessary 
and proper for the accommodation of the neighborhood.’’ Under 
this section it is the bounden duty of the Board of Supervisors, 
although the applicant is a person of good moral character, and 
suitable and proper to be allowed such permit, and although he 


has complied with all the requirements of the law 1n every respect, 


vet if the wants of the locality, or the accommodation of the neigh- 


borhood do not require that the permit be granted, thev must refuse 
it. And this has equal and the same application to the permit for 
the manufacture, as to the permit for “he selling. Nothing could 
more clearly manifest the legislative intent, that this manufacture 
should be limited, and that the people should not be subjected to 
the perils connected with the manufacture bevond that which was 
absolutely requisite to provide intoxicating liquor for what were 
confessedly by the statute, the verv necessary purposes, to its own 
people. 

We submit, therefore, that it was competent for the legislature, 
fn enacting the police regulations involved in their prohibitory 
law, to provide immunity to the people of Iowa from the perils 
inhering in, or likely to be connected with, the manufacture of in- 


toxicating liquor, and to limit the manufacture to the wants of 


their own people. The power to prohibit absolutely its manufac- 
ture, necessarily carries with it the power to limit that manufac- 
ture. When such manufacture, by the expression of the sovereign 
will of a state, 1s limited to the wants of its own people, and 1t 1s 
enacted that any intoxicating liquor manufactured bevond those 


wants, or for anv other purpose, shall not possess the element of 


property so as to become in any sense the subject of Comlie»rce, 
we contend with confidence that such exercise of the police power 
is wise, beneficent and constitutional. 


Respectfully submitted, 
COLE, McVEY & CLARK, 


Counsel for Defendants tn Eerror. 
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LEATHER MANUFACTURERS NAT'L B’K VS. MERCHANTS NAT'L BK. 1 


| Unitep Strates oF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the séuthern district of New 
York, Greeting: 


Because in the record and proceedings, as also in the rendition of 

the judgment of a plea which is in the said cireuit court, before you 
or some of you, between the Merchants’ National Bank of the city 
of New York and the Leather Manufacturers’ National Bank, a 
manifest error hath happened to the great damage of the said Leather 
Manufacturers’ National Bank, as is said and as appears by its com- 
laint, we, being willing that such error, if any hath been, should 
= duly corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
sume, to the justices of the Supreme Court of the United States at 
the Capitol, in the city of Washington, together with this writ, so 
that you have the same at the said place, before the justices afore- 
said, on the second Monday of October next, that, the record and 
proceedings aforesaid being inspected, the said justices of the Su- 
preme Court may cause further to be done therein to correct that 
error what of right and according to the law and custom of the 
United States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this twenty-second day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eiglity-four, and of the Independence of the United States the one 
hundred and ninth. 

[Seal of U. S. Cireuit Court, South. Dist. New York.] 
TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of 
America for the Southern District of 
New York, in the Second Circuit. 


Allowed: 
W. J. WALLACE. 


2 [E ndorsed ; ] U.S. Supreme Court. The Leather Manufact- 
urers’ National Bank, plaintiff in error, vs. The Merchants’ 
National Bank of the city of New York, defendant in error. Writ 
of error. Jno. E. Parsons, att’y pl’ff in error, 111 Broadway, New 
York city. Service of a copy of within is hereby admitted this 23d 
day of Sept., 1884. Burrill, Zabriskie & Burrill, att’ys def’ts in error. 
[Stamped:] U. S. circuit court. Filed Oct. 1, 1884. Timothy 
Griffith, clerk. 


Unirep STratres oF AMERICA, 
Southern District of New York, - 


I, Timothy Griffith, clerk of the cireuit court of the-United States 
of America for the southern district of New York, in the second cir- 
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cuit, by virtue of the foregoing writ of error and in obedience thereto, 
do hereby certify that the following pages, numbered from three to 
fifty-six, inclusive, contain a true and complete transcript of the rec- 
ords and proceedings had in said court in the case of the Leather 
Manufacturers’ National Bank, plaintiff in error, against the Mer- 
chants’ National Bank of the city of New York, defendant in error, 
us the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this eleventh day of October, in 
the year of our Lord one thousand eight hundred and eighty-four, 
and of the Independence of the United States the one hundred and 
ninth. 

[Seal of U 8S. Cireuit Court, Southern Dist., New York. ] 


TIMOTHY GRIFFITH, Clerk. 
3 Summons with Notice. 
Supreme Court, City and County of New York. 


Tur Mercuants’ NationaL BANK oF THE City oF New YorK, 
Plaintiff, 
against 
Tae LEATHER MANUFACTURERS NATIONAL BANK, Defendant. 


To the above named defendant: 

You are hereby summoned to answer the complaint in this action, 
and to serve a copy of your answer on the plaintiff’s attorneys 
within twenty days after the service of this summons, exclusive of 
the day of service, and in case of your failure to appear or answer 
judgment will be taken against you by default for the relief de- 
manded in the complaint. 

Dated, December —, 1877. 

BURRILL, DAVISON & BURRILL, 
Plaintiff's Attorneys. 


P. O. address: New York city, No. 68 William street. 


Notice. 


Take notice that upon your default to appear or answer the above 
summons judgment will be taken against you for the sum of 
4 seventeen thousand tive hundred dollars, with interest from 
January Ist, 1872, and with costs of this action. 
BURRILL, DAVISON & BURRILL, 
Plaintiff ’s Attorneys. 


(Endorsed): Supreme court, city and county of New York. The 
Merchants’ National Bank of the city of New York, plaintiff, against 
The Leather Manufacturers’ National Bank, defendant. Summons 
with notice. Burrill, Davison & Burrill, plaintiff’s attorneys. 
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THE MERCHANTS NATIONAL BANK. 


5 Supreme Court, City and County of New York. 


Tue Mercuants’ NATIONAL BANK OF THE Crtry or New York 


against 
THe LEATHER MANUFACTURERS’ NATIONAL BANK. 


The plaintiff above named, by Burrill, Zabriskie & Burrill, its 
, attorneys, complains of the defendant above named and alleges, on 
| information and belief— 

That at the several times hereinafter mentioned the plaintiff and 
the defendant were, and still are, banking corporations created and 
organized under and by virtue of the laws of the United States, and 
located and carrying on the business of banking in the city of New 
York. 

That on or about the 9th day of March, 1870, the Bank of British 
North America, then a depositor with the plaintiff, and having the 
amount thereof to its credit with this plaintiff, drew and delivered its 
check on this plaintiff for seventeen thousand and five hundred dol- 
lars, dated March 9th, 1870, and thereby directed this plaintiff to 
pay said sum to the order of Margaret G. Halpine, and said check 
was subsequently delivered to and came into the possession 
6 of the defendant, which held the said check on the 10th day 
: of March, 1870. 

. That on the said 10th day of March, 1870, the said defendant, 
— then being the holder of said check, caused the same to be presented 
‘ to this plaintiff for payment and payment thereof to be demanded, 

{ and thereupon, in pursuance of such demand so made, this plaintiff 

i paid to the said defendant the amount of the said check, and the 

, defendant then and there received the amcunt thereof, to wit, seven- 
teen thousand five hundred dollars, and said check was delivered to 
this plaintiff, and the said Bank of British North America was by 
this plaintiff charged with the amount thereof in its account with 
this plaintiff, and said check was returned to said Bank of British 
North America as a voucher for said payment, and said Bank of 
British North America allowed the said charge and did not object 
thereto or elect to cancel or rescind the credit given to this plaintiff 
in said account until the time hereinafter mentioned. 

That when so presented by and paid to said defendant said check 
bore an endorsement purporting to be the endorsement of the payee 
of the said check, and also bore other endorsements in blank. 

That when the said check was so presented by said defendant for 

ayment and paid by this plaintiff, as aforesaid, the defendant be- 
liewed that such endorsement on said check, purporting to be that of 
the payee thereof, was the genuine endorsement of such payee, and 

that this plaintiff was authorized to pay to the defendant and 
7 that the defendant was entitled to receive from this plaintiff 
the amount of said check, and this plaintiff also so believed, 
and in the belief and on the faith thereof, and in the belief that 
such endorsement was that of the said payee, this plaintiff. on said 
2 10th day of March, 1870, paid to said defendant, and the latter re- 
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ceived froin this plaintiff in payment of said check, the said sum 
of seventeen thousand five hundred dollars, as hereinbefore men- 
tioned. 

That such endorsement, so purporting to be that of the payee of 
said check, was not, in fact, the endorsement of the person named 
in the said check as the payee thereof, and both plaintiff and defend- 
ant were mistaken in believing, as they did believe, that it was; 
that said endorsement had, in fact, been forged by some other per- 
son than the payee and without the payee’s knowledge, consent, or 
authority. 

That plaintiff, after paying said check as aforesaid, credited itself 
with the amount thereof and charged the same against the said 
Bank of British North America in its account with this plaintiff 
and notified said bank thereof, and said bank assented to such credit 
and charge. 

That neither this piaintiff nor the said defendant had any knowl- 
edge or suspicion or reason to believe that the said endorsement 
purporting to be that of the payee of said check was not genuine 
until notified by the said Bank of British North Amefica, in the 
summer of 1877, that the said endorsement of said payee was not 

genuine, and that this plaintiff had not paid the amount 
8 of the said check to the payee therein named or to any one 

entitled to receive it, and that the said drawer elected to 
charge this plaintiff with the amount of said check and to withdraw 
and cancel the credit which it had allowed this plaintiff on account 
of the payment thereof, and that this plaintiff should be charged, in 
iis account with said Bank of British North America, with the 
amount of the said check, and then and there tendered the said 
check to this plaintiff and demanded of this plaintiff payment of or 
credit in its said account for the amount thereof and interest. 

That this plaintiff immediately thereupon notified the defendant 
vf such allegations, claim, and demand of said Bank of British 
North America and tendered said check to the defendant and re- 
quested defendant to take up the same and repay to this plaintiff 
the amount so paid to the defendant as aforesaid, and interest, which 
the defendant refused and neglected to do. 

That on or about the 7th day of November, 1877, the said Bank 
of British North America commenced an action in the superior court 
of the city of New York ayainst this plaintiff to recover the amount of 
the said check and interest on the ground that the said endorse- 
ment on said check purporting to be that of the payee thereof was 
not her endorsement or made by her authority or assent. This 
plaintiff immediately notified the defendant herein of the com- 
mencement of the said action, and subsequently and before the trial 

of said action requested said defendant to assume the defence 
9 thereof or to take such proceedings as it might see fit in re- 
gard thereto, and notified it that this plaintiff would hold it 
bound by the judgment which might be rendered in the said action. 

That such proceedings were thereafter had in the said action that 
on or about the 7th day of March, 1881, the said Bank of British 
North America recovered judgment against this plaintiff for the 
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sum of seventeen thousand five hundred dollars and the interest 
from July 20th, 1877, and the plaintiff’s costs of said action, and 
judgment was in said action finally entered against this plaintiff 
for the sum of twenty-two thousand five hundred and twenty-three 
‘;'y dollars damages and costs, whereof twenty-one thousand eight 
hundred and seven ;';%5 dollars were for damages, of which seven- 
teen thousand and five hundred dollars were for principal and the 
residue was for interest and seven hundred and fifteen 5; dollars 
were for costs. 

That this plaintiff gave due notice to the said defendant of the 
said judgment and also during the progress of the said cause from 
time to time gave notice to the said defendant, and the defendant 
also otherwise had notice of the proceedings therein and requested 
the said defendant to participate in or assume the defense thereof 
or take such proceedings in regard thereto as it might see fit, all of 
which the said defendant neglected and refused todo; and after the 
recovery of said judgment this plaintiff again tendered said check 

and demanded that the defendant should take up the same 
10 and pay the amount thereof so paid to the defendant thereon 

as atforesunid and interest, but defendant refused and this 
plaintiff now brings into court the said check and hereby offers to 
deliver and return the same to the said defendant on payment of 
the amount so paid thereon and interest, as herein demanded. 

That one of the issues in said action was as to the genuineness of 
the endorsement of the payee of said check, and the same was sub- 
mitted to the jury impanneled to try said action and the issues 
therein, and said jury found ana rendered a verdict that the said 
endorsement was not the genuine signature of said payee or made 
by her authority or assent, and thereon judgment was rendered 
against this plaintiff in said action, and by said judgment it was so 
adjudged. 

Wherefore this plaintiff demands judgment against the said de- 
fendant for the sum of seventeen thousand five hundred dollars and 
interest thereon from the 20th day of June, 1877, or for such other 
and further relief as this plaintiff may be entitled to, and the costs 
of this action. 

BURRILL, ZABRISKIE & BURRILL, 
Plaintiff's Attorney. 
11 Ciry AND County oF New YORK, 88: 


Cornelius V. Banta, being duly sworn, says that he is the cashier 
of the Merchants’ National Bank of the city of New York, the 
plaintiff in the above-entitled action ; that he has read the foregoing 
complaint and knows the contents thereof, and that the same is 
true of his own knowledge, except as to the matters therein stated 
to be alleged on information and belief, and that as to those matters 
he believes it to be true. 

C. V. BANTA. 


Sworn to before me this twentieth day of March, 1883. 
J. G. BALDWIN, 
Notary Public in and for the County of New York. 


THE LEATHER MANUFACTURERS NATIONAL BANK VS. 


(Endorsed :) Supreme court, city and county of New York. The 
Merchants’ National Bank of the City of New York against The 
Leather Manufacturers’ National Bank. Original complaint. Bur- 
rill, Zabriskie & Burrill, attorneys for plaintiff, (Mills’ Building), 21 
Broad St., New York. Due service of a copy of the within com- 
plaint is hereby admitted. March 20,1883. Man & Parsons. U.S. 
circuit court. Filed Sept. 13, 1883. Timothy Griffith, clerk. 


12 Notice of Appearance. 
Supreme Court, City and County of New York. 


Tue Mercuants’ NATIONAL BANK oF THE Crty or New YorRK 
against 
Tue LEATHER MANUFACTURERS’ NATIONAL BANK. 


Please take notice that we are retained by and hereby appear for 
the defendant in the above-entitled action, and demand that a copy 
of the complaint, and all the papers in this action, be served on us 
at our office, number 56 Wall street, New York city. P. O. address 
box 1683 N. Y. city. 

Dated New York, Dec. 13, 1877. 

Yours, Xc,, MAN & PARSONS, 
Defendant's Attorneys. 


To Burrill, Davison & Burrill, Esqs., plaintiff’s attorneys. 


(Endorsed :) Supreme court. The Merchants’ National Bank of 
the City of New York against The Leather Manufacturers’ National 
Bank. Notice of appearance. Man & Parsons, def’t’s attorneys, 56 
Wall St.,N. Y. To Burrill, Davison & Burrill, plaintiff’s attorneys. 
U.S. circuit court. Filed Sept. 15, 1883. Timothy Griffith, clerk. 


13 Notice of Appearance. 
Circuit Court of the United States, Southern District of New York. 


Tur MercuHants’ NATIONAL BANK OF THE City or New YorK 
against 
Tne LEATHER MANUFACTURERS’ NATIONAL BANK. 


Srr: Please to take notice that the defendant, The Leather Manu- 
facturers’ National Bank, appears in this action and that we are re- 
tained as attorneys for it therein. 

Dated New York, Sept. 17th, 1883. 

Yours, «c., MAN & PARSONS, 
Defendant's Attorneys. 


Post-office address: No. 56 Wall St., New York city, N. Y. 
To clerk of the cir. c’t of U. S., southern district of New York. 


(Endorsed :) Circuit. court of U. 8. southern dist. of N. Y. 
The Merchants’ National Bank of the city of New York, plaintiff, 
against The Leather Manufacturers’ National Bank, defendant. 
Notice of appearance. Man & Parsons, defendant’s att’ys, 56 
WallSt.,N. Y. U.S. circuit court. Filed Sept.17, 1883. Timothy 
Griffith, clerk. 
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14 Supreme Court. 


Tore Mercuants’ NATIONAL BANK OF THE City oF New York 
against 
Ture LEATHER MANUFACTURERS’ NATIONAL BANK. 


The defendant, by Man & Parsons, its attorneys, answers the 
plaintiff’s complaint as follows: 
~~ 1. This action was commenced on December 7th, 1877, by the 
service on that day on the defendant of a summons with notice that 
the amount for which payment was asked was $17,500, with inter- 
est from January Ist, 1872. 

So far as concerned all allegations of the complaint which set forth 
matters subsequent to the commencement of the action, the defend- 
ant reserves the objection that they are immaterial and irrelevant 
to the cause of action for which the suit was brought, and that they 
cannot be pleaded in the complaint, and that the defendant is not 
required to make answer thereunto, and that they cannot sustain or 
aid to sustain the cause of action sued for. 

2. This defendant is informed and believes that the said Bank of 
British North America did not object to be- charged by the plaintiff 

with the said check at the time that the charge was made. 
15 Whether it assented to such charge in any other way this 

defendant has no knowledge or information sufficient to form 
a belief. 

3. As this defendant is informed and believes, the name purport- 
ing to be that of the payee of the said check as endorsed thereon 
did not correspond with the name as written in the body of the 
check ; that there was a difference sufficient to lead to inquiry and 
which required the plaintiff to make inquiry before paying the 
check; that if such inquiry had been made the forgery would have 
been discovered ; that it was negligence to pay the check without 
such inquiry; that this defendant itself paid the full amount of the 
said check to the party from whom it was received, and that the 
plaintiff, for its negligence in that regard as this defendant is 
advised and believes, must suffer the consequences. 

This defendant denies all allegations of fact in the complaint to 
the contrary of the above averment. 

4. This defendant has no knowledge or information sufficient to 
form a belief that the notice alleged to have been received by the 
a plaintiff from the Bank of British North America in the summer 

of 1877 stated that the drawer of the check elected to charge the 

plaintiff with the amount thereof and to withdraw and cancel the 

credit which the drawer had allowed the plaintiff on account of the 
payment thereof, and that the plaintiff should be charged in its ac- 

: count with said Bank of British North America with the amount 
of the said check, or that the drawer demanded credit in its 

16 account for the amount thereof and interest. As this de- 
fendant is informed and believes, the demand of the Bank of 
British North America was that the amount of the check, with 
interest, should be paid by the plaintiff to it. 
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5. This defendant denies that the plaintiff immediately upon 
such alleged demand or atall notified it of any such pretended alle- 
gations, claim, or demand of said Bank of British North America, 
or tendered said check to this defendant, or requested this defend. 
ant to take up the same or to repay to the plaintiff the amount paid 
to it or interest, or that the defendant refused or neglected any such 
demand. It was not until long after the commencement of this 
action and quite recently that the plaintiff tendered the said check 
to this defendant or demanded the amount thereof. 

This defendant did then refuse and neglect to comply with such 
demand. 

6. This defendant has no knowledge or information sufficient to 
form a belief of the particulars of the proceedings in the said action 
of the Bank of British North America against the plaintiff. For 
all such particulars and proceedings it refers to the record of such 
action as the same shall be produced by the plaintiff if it shall be 
held that the same are material and relevant. 

7. This defendant admits that the plaintiff notified it of the com- 
mencement of such action, and that before the trial it gave a further 

notice of the pendency of such action. Such notices are not 
17 fully or accurately set forth in the complaint. For the con- 

tents thereof the defendant refers to the same as they shall 
be produced by the plaintiff. 

8. And for further answer to the complaint this defendant says 
that the alleged cause of action herein did not accrue within six 
years before the commencement of this action, for which reason, as 
this defendant is advised and believes and by way of defense pleads, 
this action cannot be maintained against it. 

Wherefore the defendant asks that the complaint of the plaintiff 
may be dismissed with costs. 

MAN & PARSONS, 
Def’t’s Atty’s, 56 Wall St., N. Y. 
City AND County or New YorK, 88: 

Nicholas F. Palmer, being duly sworn, deposes and says that he 
is the president of the defendant above named, that he has read 
the foregoing answer and knows the contents thereof; the same is 
true of his own knowledge, except as to the matters therein stated 
to be alleged upon information and belief, and as to those matters 


he believes it to be true. 
NICHOLAS F. PALMER. 


Sworn to before me this 8th day of June, 1883. 
R. W. ROBINSON, 
Notary Public, Kings County. 
18 (Endorsed:) Supreme court. The Merchants’ National 
Bank of the City of New York vs. The Leather Manufacturers’ 
National Bank. Copy. Answer. Man & Parsons, def’t’s atty’s, 56 
Wall St., N. Y. To Burrill, Zabriskie & Burrill, Esqs., pl’f’s atty’s. 
Rec’d June 8th, ’85. U.S. circuit court. Filed Sept. 15, 1884. 
Timothy Griffith, clerk. 


THE MERCHANTS NATIONAL BANK. 


19 U.S. Circuit Court, Southern District of New York. 


THe MercHANtTs’ NATIONAL BANK OF THE City or New YorK 
against 
THe LEATHER MANUFACTURERS NATIONAL BANK. 


This action having been commenced in the supreme court of the 
State of New York, and having been removed therefrom into this 
court upon the application of the plaintiff, pursuant to the statute 
in such case made and provided, and the plaintiff having this day 
filed in the office of the clerk of this court and entered therein a 
copy of the record of this action in said supreme court of the State 
of New York, and the plaintiff having appeared herein by Burrill, 
Zabriskie & Burrill, its attorneys, now, on motion of Burrill, 
Zabriskie & Burrill, plaintiff’s attorneys, it is hereby ordered that 
this action do proceed in this court as if it had been originally com- 

menced herein, and that the appearance of the plaintiff herein 
20 by Burrill, Zabriskie « Burrill, its attorneys, be, and hereby 
is, noted. 

Dated New York, September 13th, 1883. 

BURRILL, ZABRISKIE & BURRILL, 
PUff’s Att’ ys. 


21 At a stated term of the circuit.court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Tuesday, the 6th day of May, in the year of our Lord 
one thousand eight hundred and eighty-four. 
Present: The Honorable William J. Wallace, circuit judge. 


Tue MercHANTsS NATIONAL BANK OF THE City or New YorkK 
Us. 


Tue LEATHER MANUFACTURERS NATIONAL BANK. 


This case being still on trial the jurors sworn in it are called and 
severally answer to their names. 

The court denies the motion to direct a verdict for the defendant, 
and Mr. Parsons excepts to the ruling of the court in so doing. 

Mr. Burrill moves that the court direct the jury to find a verdict 
for the plaintiff for the sum of $24,742.08. The court grants said 
motion, and directs the jury to find for the pluintiff for the sum of 

$24,742.08. 
The jury say that, by direction of the court, they find a 
22 verdict for the plaintiff fur the sum of twenty-four thou- 
sand seven hundred and forty-two dollars and eight cents 
($24, 742. 08), and so Say they all. 

On motion of Mr. - Moe ordered that the defendant have a stay 

of proceedings on said verdict for thirty days. 
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U.S. Cireuit Court Southern District of New York. 


Tue MerRcHANTS NATIONAL BANK OF THE City oF New YORK 
against 
THe LEATHER MANUFACTURERS’ NATIONAL BANK. 


The direction of the court is that the jury find a verdict for the 
plaintiff for $17,500, and interest from June 20, 1877. 
The jury, by direction of the court, finds a verdict for $25,184.85. 
(Signed) WM. J. WALLACE. 


(Endorsed:) U. S. circuit court, southern district of New York. 
The Merchants’ National Bank of the city of New York ag’st The 
Leather Manufacturers’ National Bank. Order of Wallace, J. U. 
S. circuit court. Filed Jan. 17, 1884. Timothy Griffith, clerk. 


24 And afterwards, and on the 13th day of June, 1884, come 
the attorneys for the respective parties and, after hearing 
argument, the court orders the said verdict to be amended nune pro 
. tune so that the interest on the said sum of $17,500 be computed and 
allowed the plaintiff at the rate of seven per cent. from June 20, 
1877, to January 1, 1880, and at the rate of six per cent. thereafter 
to the time of the trial, whereby the said verdict is for the sum of 
$25,184.85. 
The clerk will correct the minutes by adding the foregoing. 
(Signed) WM. J. WALLACE. 


(Endorsed :) U.S. circuit court. Filed Jun- 24,1884. Timothy 
Griffith, clerk. 


25 Circuit Court of the United States for the Southern District 
New York. 
Tue Mercuants’ NATIONAL BANK OF THE cITY OF New YorK 
against 
Tue LEATHER MANuFaActuRERS’ NATIONAL BANK. 


This cause having been tried at a stated term of this court, held 
in the city of New York, on the 5th and 6th days of May, 1884, be- 
fore Hon. William J. Wallace, circuit judge, and a jury, and the 
jury having rendered a verdict for the plaintiff by direction of the 
court for twenty-five thousand one hundred and eighty-four ,35 
dollars ; | 

And the costs of the plaintiff and interest on the verdict up to the 

date of the entry of this judgment having been adjusted by 
26 the clerk of this court, at the sums of forty-eight al 775 dol- 

lars and two hundred and eleven and +4; dollars, respectively ; 
on the pleadings and all the proceedings herein, it is, on motion of 
Burrill, Zabriskie & Burrill, attorneys for the plaintiff, ordered and 
adjudged that the plaintiff, The Merchants’ National Bank of the city 
of New York, recover of the defendant, The Leather Manufacturers’ 
National Bank, twenty-five thousand one hundred and eighty-four 
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| and 443, dollars ($25,184.83), the amount of the verdict; two hun- 
dred and eleven and ;4; dollars interest thereon to the date of the 
entry of this judgment, and forty-eight and 33; dollars costs as ad- 
justed, making together the sum of twenty-five thousand four hun- 
dred and forty-four and +; ($25,444.19) dollars, and that said 
plaintiff have execution therefor. 
Judgment signed this 27th day of June, A. D. 1884. 
27 (S’g’d) JOHN A. SHIELDS, 
t- Deputy Clerk. 
(Endorsed over all:) U.S. cireuit court, S. D.of N. Y. The Mer- 
chants’ National Bank of the City of New York against The Leather 
Manufacturers’ National Bank. Judgment. Burrill, Zabriskie & 
Burrill, attorneys for plaintiffs, 21 Broad St., New York. U-.S. cir- 
cuit court. Filed Jun- 27th, 1884, 12.40 p.m. Timothy Griffith, 
clerk. 
28 Bill of Exceptions. 
Circuit Court of the United States, Southern District of New York. 


THe Mercuants’ NationaL BANK OF THE City or New York, 
Plaintiff, 
against 
THe LEATHER MANUFACTURERS NATIONAL Bank, Defendant. 


This action and all the issues therein joined came on for trial 
a before Hon. William J. Wallace, circuit judge, and a jury, on 
May 5th, 1884. 
For the plaintiff, Mess. Burrill, Zabriskie and Burrill, attorneys, 
and Mr. John E. Burrill, of counsel; for the defendant, Mess. Man 
& Parsons, attorneys, and Mr. John E. Parsons, of counsel. 


The plaintiff, to maintain the issues on its behalf, called as a wit- 
ness JOHN P. KINGsrorD: 

Iamalawyer. I was counsel for the Bank of British North 
America in 1877 in an action brought by that bank against the 
plaintiff in this action. 

(Check shown witness.) 


This is the check which was the subject of litigation in that action. 
On June 2d, 1877, I first called at the Merchants’ Bank. 


29 I saw Mr. Vermilye, the president, and Mr. Banta, the cash- 
ier. Itold them I had come about this check; that the 
Cd payee claimed that her endorsement was a forgery, and that under 


those circumstances, on behalf of the Bank of British North Amer- 
ica, | made a demand on them for the amount of the check. Sub- 
sequently, in the same conversation, I said we would throw off the 
interest if they would pay us the check. 

I left the check with Mr. Banta; about the 21st of the same month 
it was sent to me again by the Bank of British North America; that 
was the next time I saw it. 

At the interview on June 2d, Mr. Vermilye and Mr. Banta said 
- their bank was not liable. They did not pay the check until we got 
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judgment against them. We commenced our suit against the Mer- 
chants’ Bank November 7th, 1877. 


Plaintiff ’s counsel offers in evidence the judgment record in the 
action of the Bank of British North America against the Merchants’ 
National Bank, including all proceedings to final judgment on the 
remittitur from the court of appeals. 

The action was in the superior court of the city of New York, and 
was brought to recover the amount of the check now in controversy, 

which had been charged in the account rendered by the Mer- 
30 chants’ Bank to Bank of British North America, as a depositor, 

upon the ground that the payment of the check by the Mer- 
chants’ Bank had been made upon a forged endorsement of the 
payee, Mrs. Halpine, and that the amount had been demanded in 
June, 1877, and refused. Defense, that the indorsement was genuine 
and that the cause of action was barred by the statute of limitations. 
Verdict and judgment for the plaintiff. Affirmance at the general 
term and in thecourt of appeals. Judgment on remittitur from the 
court of appeals entered January 22nd, 1883, for the sum of $17,500, 
_ interest from June 2nd, 1877, amounting to $4,511.52, and costs, 
$715.95. 

Receipt for the amount of said judgment and statement of com- 
putation read in evidence as follows: 

PLAIntTIFr’s Exursit No 1. 
Superior Court of the City of New York. 
Tue Bank or Britisa Nortu AMERICA 
against 
THe Mercuants’ NATIONAL BANK oF THE Crry oF New York. 
New York, January 25th, 1883. 
31 Received from Burrill, Zabriskie & Burrill thesum of twenty- 
five thousand two hundred and ninety-two , dollars in full 
satisfaction and discharge of the judgments in the above-entitled 
action. JOHN P. KINGSFORD, 
Attorney for Pl’ff. 
PLAINTIFF’s Exuteir No. 2. 
Memo. of Am’t Due Jan’y 23, ’83. 
Bank OF British Norto AMERICA 


v8. 
Mercuants’ Natrona BANK. 

ER i in nncnmdcceowse $22,523 47 

Int. on same M’ch 7, ’81, to Jan. 23, 83, at 6 %,1 yr. 
ii iercismsciscniniienen atiiniaicntn enehioes anchene 2,537 64 
I Tc ican inne linemcnniplbsenenante 105 63 

Int. on same Dec. 8, ’81, to Jan. 23, 83, at 6 %, 1 yr. 
EEE LEE VTE AR AEE TD AOE 7 13 
ES ES ERS OO 110 82 


NOUNS ANI lapis Silesian tw cncbeiianesiinantn Dennis 25,284 69 
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TS © Bee 6 FT FO eee 7 50 
« 95, °83, 6 SORE cettnnitibdiidiis,. 03 


95 999 
Ree’d January 25, 1883. 


BURRILL, ZABRISKIE & BURRILL. 


99 PLAINntiFr’s CouNsEL: I suppose we can only recover the 

principal of the check with interest and without the costs re- 
covered against us; we claim interest from June 20th, 1877, the 
date from which interest was allowed to the Bank of British North 
America. 


Cross-examination of witness KINGSFORD: 


The Bank of British North America kept a deposit account in the 
Merchants’ Bank. The amount of this check had been charged in 
that account. 

On June 2d I first demanded the amount of the check. The 
Merchants’ Bank did not at that time give me a definite answer. 
They asked me to leave the check so that they might look into it. 
About June 13 or 14 the Merchants’ Bank asked for an affidavit 
from Mrs. Halpine that the endorsement was forged, and I drew 
such an affidavit and sent it to my clients. 

At the interview of June 2nd Mr. Vermilye and Mr. Banta asked 
me to leave the check for examination. 


Redirect : 

The check was returned by the Merchants’ Bank to the Bank of 
British North America on June 20. I commenced suit on November 
2nd, 1877. 

Letter from plaintiff to defendant of December 8th, 1877, read in 
evidence by plaintiff’s counsel. 


33 PLAINTIFF'S Exutpirt 4. 


MERCHANTS NATIONAL BANK 
v8. 
Tue LEATHER MANUFACTURERS BANK. 


P. O. box 4601. 
John E. Burrill. Charles A. Davison. Charles D. Burrill. 


Burrill, Davidson & Burrill, attorneys & counsellors at law, 68 & 70 
William street. 


New York, Dec’r 8th, 1877. 
David L. Holden, Esq., cashier, &c. 

Dear Str: We are authorized to inform you that the above suit 
has been commenced in consequence of an action brought against 
the Merchants’ Bank by the Bank of British North America on a 
check paid by the Merchants’ Bank to your bank, and the signature 
of the payee of which check is claimed to have been forged. 
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As the above suit was commenced by the Merchants’ Bunk to 
protect itself against the suit commenced against it, it is proposed 
that all proceedings herein be suspended until the decision of the 
action against the Merchants’ Bank. 


Yours, «c., BURRILL, DAVISON & BURRILL. 
o4 It is admitted that the present suit was begun December 


7th, 1877; also that the Bank of British North America sued 
the plaintiff by a suit commenced on the 7th of November, 1877. 
Plaintiff’s counsel reads in evidence letters from plaintiff to de- 
fendant of May 26th, 1879, and September 30, 1880: 


PLAINTIFF’s Exutpit 5. 
N. Y. Superior Court. 


Tue Bank or British NortH AMERICA 
v8. 
Tur Mercuants’ NATIONAL BANK or THE City or New York. 
New York, May 26th, 1879. 
To the Leather Manufacturers’ National Bank: 

You will please take notice that this action has been brought to 
recover from this bank the amount of a check paid to you, dated 
March 9th, 1870, for $17,500, drawn by A. Mackinlay and Jas. S. 
Lockie for Bank of British North America, payable to the order of 
Margaret G. Halpine, and on which the names of Margaret G. Hal- 
pine and Wm. C. Barrett are endorsed, and the ground of said suit 
is that the endorsement “ Margaret G. Halpine” on said check was 

forged and counterfeit and was not made by the Margaret G. 
35 Halpine named in said check as the payee. 

The said action is at issue in said court and will shortly be 
tried, and this notice is given in order to afford you an opportunity 
of defending such suit and of introducing such testimony and of 
employing such counsel to defend the same as you may deem proper, 
aa also to enable you to protect your rights and interests in the 
matter in any way you may desire; and we shall claim that the 
judgment in said action, if against us, shall be conclusive upon you. 

Yours, &c., MERCHANTS’ NAT. BANK, 
By C. V. BANTA, Cashier. 
PLAINTIFF'S Exursir 6. 
P. O. box 4601. 
John. E. Burrill. Charles A. Davison. Charles D. Burrill. 
George Zabriskie. 


Burrill, Davison & Burrill, attorneys & counsellors at law, 68 & 70 
William street. 


New York, 30th September, 1880. 
To the Leather Manufacturers’ National Bank: 


36 Referring to our letter of May 26, 1879, we beg to inform 
you that the case of the Bank of British North America 
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against us is on the calendar of the superior court for October for 
trial, and to renew the invitation which we then extended to you 
that you should defend that suit, or assist us in the defence of it, 
either on the trial or before, or otherwise, with evidence, the attend- 
auce of your counsel, or in such other way as you may desire. 

We thus notify you, as we have heretofore notified you, in order 
that if this cause be decided adversely to us the judgment therein 
may, be conclusive upon you. 

Yours, Ke., MERCHANTS’ NAT. BANK, 
By C. V. BANTA, Cashier. 


The following facts were admitted: That the check hereinafter 
set forth was on the 9th day of March, 1870, drawn and delivered 
to William Thomas Thompson and William M. Ramsay by the 
Bank of British North America, and that the Merchants’ National 
Bank of the city of New York, on the same day, by the certificate 
thereon written, accepted the same: 


“No. 169. New York, March 9, 1870. 
o7 The Merchants’ National Bank pay to Margaret G. Hal- 
pine, or order, seventeen thousand five hundred dollars in 
current funds. 
$17,500. A. McKINLAY, 
JAS. 8S. LOCKIE, 


— Bank of British North America. 
2-cent stamp. ] 


Walter Watson, Clarence M. Mybrea, Archibald McKinlay, agents. 


(On the face stamp:) Good at Merchants’ National Bank. 
, teller. 

(Written across stamp:) Banta. 

(Endorsed :) Margret G. Halpine. Wm. C. Barrett. The num- 
ber 18. For deposit by Howes & Macy. 


That when said check was drawn the said Bank of British North 
America had on deposit with said Merchants’ Bank funds sufficient 
wherewith to pay said check. 

That according to the usual course of dealing between the Bank 
of British North America and the Merchants’ Bank, the pass-book 
containing the entries of the deposits made by said Bank of British 
North America with said Merchants’ Bank, and of the payments 
made by the Merchants’ Bank on account thereof, was written up 

and returned to the Bank of British North America every 
38 fortnight, together with the checks or other vouchers for the 

payment of the moneys so entered in said book as paid; that 
the said check was on the 10th day of March, 1870, charged by the 
Merchants’ Bank on its own books against said Bank of British 
North America in its account with said Merchants’ Bank, and on 
the 17th day of March, 1870, in accordance with said course of 
dealing, the said pass-book containing said charge and said account 
was balanced and returned to said Bank of British North Ameriea, 
together with said check, as a voucher for said charge. 
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That the account between the Bank of British North America and 
the Merchants’ Bank had, at all times since the said ninth day of 
March, 1870, continued down to and still existed on February 21, 
1881, the day of the trial of the action brought on said check by the 
Bank of British North America against the Merchants’ Bank. 

That the Bank of British North America had no notice or knowl- 
edge that the signature “ Margret G. Halpine,” endorsed on said 
check, was questioned or disputed, or that it was claimed that the 
same was not her genuine signature, until on or about the 24th day 
of January, 1877. 

That said Bank of British North America, on the 26th day 
39 of said January, 1877, gave the Merchants’ Bank the following 
notice : 
JAN. 26, 1877. 
C. V. Banta, Esq., cashier Merchants’ National Bank, New York. 

Dear Sir: We have been advised that legal proceedings have 
been instituted in connection with a check drawn by the agents of 
this bank upon your bank, dated 9th March, 1870, to the order of 
Margaret G. Halpine for $17,500, and we deem it our duty to notify 
you that the signature of that payee on that check is questioned. 

I am, dear sir, your obed’t servant, 
(Signed) D. A. McTAVISH, Agent. 


That said Bank of British North America, on the 10th day of 
August, 1877, gave the Merchants’ Bank the following notice: 


Avuaust 10, 1887. 
The Cashier Merchants’ National Bank, New York. 
40 Sir: Referring to my letter of 26th January last, 1 now 
beg to inform you that suit has been commenced against us 
for recovery of the amount check mentioned therein, the allegation 
affirming that you paid the same upon a forged endorsement, and 
we beg to notify you that, in the event of our being held liable for 
the amount of the check, we shall be obliged to hold you to your 
strict legal liability to us. 
I am, sir, your obed’t servant, 
D. A. McTAVISH, Agent. 


That on the 20th day of June, 1877, the said Bank of British 
North America demanded from the said Merchants’ Bank the pay- 
ment of the amount of said check so charged as aforesaid against 
said Bank of British North America by said Merchants’ Bank in the 
accounts between, them and tendered to them the check, and said 
Merchants’ Bank refused to pay the same. 

That the signature, Margret G. Halpine, endorsed on said check, 
was not her genuine signature, and was not made by her or by her 
authority. 

That the other endorsements on the said check are the genuine 
endorsements of the parties by whom the same purport to have been 
made. 
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Al Plaintiff’s counsel calls for and defendant’s counsel pro- 
duces letter from plaintiff to defendant of March 15, 1883. 
tead in evidence. 


The letter, omitting certain portions excluded by the court on de- 
fendant’s motion, is as follows: 


THe Mercuants’ NATIONAL BANK, 
New York, March 15th, 1883. 
N. F. Palmer, Esq., President Leather Manf. Nat. Bank, New York 
city. 

Dear Sir: The judgment recovered by the Bank of British North 
America against this bank on the check for $17,500 drawn on us 
and paid to you through the clearing-house on March 10th, 1877, 
has been affirmed by the court of appeals. 

The judgment was recovered on the ground that the endorsement 
of the payee of the check was forged and not made by her author- 
ity or assent, and we are advised that such fact is now conclusively 
established. * * * 

You will find annexed a statement of the items of the amount 
paid by us to the British bank. It includes interest only from the 
20th of June, 1877, which was the time when that bank first called 
on us to pay the check, and we suppose that our claim for interest 

against you runs only from that time. * * * 
42 Having now paid the judgment, we tender the check to 
you and ask payment of the amount of it and interest from 
July 1st, 1877. You will see by the statement that we have paid a 
much larger amount, to say nothing of the fees of our own counsel. 
Hoping for a favorable response from you, I remain 
Yours very truly, C. V. BANTA, Cashier. 


Memo. of Am’t Due Jan’y 23rd, 1883. 


Statement referred to in the annexed letter to N. F. Palmer, Esq., 
pres’t, of this date. 


BANK oF BritisH NortH AMERICA vs. MERCHANTS’ Nat. BANK. 


Am’t of judgment ent’d M’ch 7th, 1881_.-.----------- $22,523 47 

Int. from M’ch 7, ’81, to Jan’y 23, 83,1 yr. 10 mos. 16 
I, TOT. cctrnersnescatreninninrstiinlanintinnerninnmppaiteiinin wmnanne Menai 2.537 64 
Am’t of judgment ent’d Dec. 8, ’81....-.-----.------- 105 63 

Int. on same from Dec. 8, ’81, to Jan’y 23, 83,1 yr. 1 
me, & 3D GR Be nade ace cenncnsiiitnontaimtnen 713 
Court of G0068ET C0000... ccmninntiiietamnqna sennwiniiiandiin 110 82 
Jan’y 25, ’83, two days’ int. on $22,523.47 -... -.------ 7 50 
” a. - “ i <meta a 03 


$25,292 22 
» V. BANTA, Cas. 
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Plaintiff’s counsel read in evidence letter from defendant to plain- 
tiff of March 17, 1883: 


43 Leather Manufacturers’ National Bank, 29 Wall street. N:- 
F. Palmer, president; D. L. Holden, cashier. 


New York, March 17, 1888. 
C. V. Banta, Esq., cashier Merchants’ Nat'l Bank. 

Dear Sir: Your letter of 15th instant is at hand, in which you 
mention that a judgment has been recovered by the Bank of British 
North America against your bank on account of a check for $17,500, 
under circumstances which you also mention. 

I have only to reply that this bank does not recognize any lia- 
bility on its part growing out of the transaction you refer to. 

Very respectfully yours, &c., N. F. PALMER, Pt. 


‘CorRNELIUS V. Banta, called for plaintiff, sworn: 

I have been cashier to the Merchants’ National Bank since 1872. 
Prior to that I had been paying teller 10 or 12 years. (Check in 
controversy shown witness.) I certified that; that is my signature. 
In 1870 the Bank of British North America had the usual depositor’s 

account with our bank, and continued without change until 
44 about 18 months ago, when it was changed by dividing the 

account. They had a pass-book with our bank. The amounts 
paid for checks were charged in the pass-book and the checks re- 
turned with the pass-book as vouchers. 

This check was paid by us to the Leather Manufacturers’ National 
Bank through the clearing-house on March 10,1870. The check 
then bore all the marks that it now has. 

After paying the check I first heard of it again in June, 1877. 
When Mr. Kingsford presented it and demanded the money I asked 
him to leave the check to look into it. I had it perhaps ten or 
twelve days. I afterwards returned it to the Bank of British North 
America. 

The moment Mr. Kingsford left the check with me I took it over 
to the Leather Manufacturers’ Bank and presented it to Mr. Holden, 
the cashier, and told him that the bank of British North Aimerica 
had made a demand on us for the money and of course I should 
have to do the same thing with him, and expected him to return 
the money; that from the look of the thing there was going to be 
considerable trouble about it. They looked at it. He said he had 
nothing to do with it, or couldn’t do anything about it, or something 
to that effect. In that conversation I told him what the trouble 
was—what the British bank claimed; I alluded to Mr. Barrett. I 

told him that they demanded the money on account of the 
45 endorsement of Mrs. Halpine being forged. 

I told him what the trouble was; that they demanded the 
money on accountof the endorsement of Mrs. Halpine being forged. 
I told him what the British bank had done, and that I came over 
to do the self-same thing with him, and expected him to return the 
money, and demanded the money; I think I used the words “de- 
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mand the money.” That was what I went over there for. I think 
his answer was that he did not know anything about it. He did 


nothing about it. After that I returned the check to the British 
Bank. 


Check read in evidence. 


PLAINTIFF'S Exuripit No. 9. 


. New York, 9th Mar., 1870. 
The Merchants’ National Bank pay to Margaret G. Halpine or 
order seventeen thousand five hundred 7°; dollars in current funds. 


$7,500. A. McKINLAY. 


[2-cent stamp. | 
JAS. S. LOCKIE, 
Agents Bank British North America. 


Walter Watson, Clarence M. Myrea, Archibald McKinlay. 


(On face stamp:) Good at Merchants’ National Bank. ———— 
teller. 

(Written across stamp:) Banta. 

(Endorsed :) Margret G. Halpine, Wm. C. Barrett. For deposit 
by Howes & Macy. 


46 Cross-examined: 


Howes & Macy, who endorsed this check, were depositors in the 
Leather Manufacturers’ Bank; they were private bankers; they 
failed in September, 1873. 

I notice that the first endorsement on the check does not corre- 
spond with the name of the payee. If I were a bank officer I would 
have paid that check with a responsible endorsement on it, notwith- 
standing the discrepancy; without any other endorsement I would 
not have paid it. A check of this deseription wouldn’t have been 
paid at all—of this amount—unless the endorsement had been guar- 
anteed by some responsible parties. 

My first visit to the Leather Manufacturers’ Bank about this check 
was either on the same day that Mr. Kingsford demanded payment 
from us or the day after. I remember that Mr. Kingsford demanded 
payment, and that we did not pay nor say we would pay, but asked 
that the check might be left so that we could examine it; we subse- 
quently returned it to the Bank of British North America—I think 
to Mr. McTavish, the agent in this city. I think at that time we 
had been furnished with Mrs. Halpine’s affidavit that the endorse- 
ment was a forgery Notwithstanding that we did return the check 
to the Bank of British North America, refusing to pay the amount 
to that bank, and always refused to pay until after the decision of 

the court of appeals. 
47 The check belongs to the plaintiff now ; it never came into 
the plaintiff’s possession so as to be retained as its property 
until after the judgment of the court of appeals; when we paid that 
judgment in 1883 the check came to us. 
I went to the Leather Manufacturers’ Bank and had the interview 


20 THE LEATHER MANUFACTURERS NATIONAL BANK VS. 


with Mr. Holden directly after Mr. Kingsford’s visit to our bank 
and before I received Mrs. Halpine’s affidavit; Mr. Kingsford left 
the check with usin accordance with our request that he would do 
so as a favor to us. 


Joun P. Kinasrorp recalled. 
Cross-examined : 


My recollection of what took place on June 2nd, 1877, is that, 
after some dispute and talk about this matter, Mr. Banta asked me 
if I would leave that check so that they could look into the matter, 
and I said I would; thatis all that took place, except that Mr. Banta 
was to return it to us if they did not pay it. I told him we would 
trust him with the check. 

Plaintiff’s counsel tenders to the defendant on the trial the check 
in suit. 

It is admitted that the check in controversy was paid by the de- 
fendant bank to Howes & Macy, its depositors, in the usual course 
of business March 10, 1870. 

’ It is also admitted that the forgery of the endorsement was 
48 committed by the second endorser, who absconded in March, 


1876. 
Testimony closed. 


The defendant asks instructions for a verdict upon the grounds— 

First. That the cause of action, if complete, did not accrue within 
six years before the commencement of this suit. 

Second. That the cause of action, if a demand and tender were 
necessary, had not accrued when the suit was commenced. 


Motion denied; exception by defendant. 


The plaintiff moves for instructions for a verdict for the amount 
of the check, and interest from June 20th, 1877. 

The court granted the said motion and directed the jury to render 
a verdict for $17,500, and interest from June 20, 1877; to which 
direction the defendant duly excepted. 

Plaintiff requests the court to sale that the rate of interest is seven 
per cent. to January 1, 1880, and six per cent. thereafter. 

The defendant objected to the computation of interest at a rate 
greater than six per cent. for the whole period for which interest is 
to be computed. 

The court ruled that interest must be computed at the 
49 rate of seven per cent. up to January 1, 1880, and at six per 
cent. thereafter. Towhich ruling defendant duly excepted. 

It is admitted that the interest, according to the rule laid down 
by the court, amounts to $7,684.83. 

The jury rendered a verdict in accordance with the direction of 
the court for $25,184.83. 

And because the said matters do not appear by the record of this 
action the defendant makes this bill of exceptions. 

A. P. & W. MAN, 
Def’t’s Attys. 
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error and you are defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned should not 
be corrected and speedy justice should not be done to the parties in 
that behalf. 
Dated September 22d, 1884. 
WM. J. WALLACE. 


56 [Endorsed :] U. S. Supreme Court. 481. The Leather 
Manufacturers’ National Bank, plaintiff in error, against 

The Merchants’ National Bank of the City of New York, defendant 
inerror. Citation. Jno. E. Parsons, att’y for pl’ff in error, 111 Broad- 
way, New York. Service of a copy of within citation is hereby ad- 
mitted this 23d day of Sept., 1884. Burrill, Zabriskie & Burrill, 
att’ys for def’ts. 

[Stamped:] U.S. circuit court. Filed Oct. 1,1884. Timothy Grif- 
fith, clerk. 

[Stamped :] A. P. & W. Man. Sep. 23, 1884. 


hs Endorsed on cover: 8. New York C.C.U.S. No. 96. The Leather 
1 » Manufacturers’ National Bank, plaintiff in error, vs. The Merchant’s 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1887. 
No. 96. 


. ial 


THE LEATHER MANUFACTURERS, NATIONAL 


BANK 
| Plaintiff in Error, 


THE MERCHANTS’ NATIONAL BANK, 


Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR, 


JNO. E. PARSONS, 


IN THE SUPREME COURT OF THE UNITED STATES. 
OctToBer Term, 1887. 


No. 96. 


THe LEATHER MaAnvuracrurers Na- 
TIONAL BANK, 
Plaintiff in Error, 


vs ) Brief for Plaintiff in Error. 


THe Mercuants Nationa Bank, 
Defendant in Error. 


a ae 


In Error To THE Crrcurr Court oF THE UnNrrep STATES FOR THE 
SouTHERN District or New York. 


On March 9th, 1870, the Bank of British North America drew its 
check for $17,500 on the Merchants, &c., Bank, payable to the order 
of Margaret G. Halpine (see check, fol. 37). 

On the succeeding day, March 10th, the check was paid through 
the Clearing House by the Merchants Bank to the Leather, &c., 
Bank (fol. 44). It had been deposited with the Leather Bank by 
Howes & Macy, private bankers (fols. 46,48). They had received 
on deposit from William C. Barrett, who had forged the en- 
dorsement of Mrs. Halpine (fol. 48). Howes & Macy failed in 
September, 1873 (fol. 46). In March, 1876, Barrett absconded 
(fol. 48). 

On or about June 2d, 1877, the British Bank learned that Mrs. 
Halpine claimed that her endorsement was forged. On that day Mr. 
Kingsford, its attorney, called upon the Merchants Bank and made 
a demand for the amount of the check. The bank officers denied 
that their bank was liable (evidence of Mr. Kingsford, examined as 
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a witness for the Merchants Bank, fol. 29), and on June 20th they 
refused payment (admission, fol. 40). 

On November 7th, 1877, the British Bank brought suit against 
the Merchants Bank to recover the amount of the check, upon the 
ground that the endorsement of Mrs. Halpine was forged ; that the 
amount had been demanded and refused ; and that it still remained to 
their credit with the Merchants Bank. The defense of the Mer- 
chants Bank was that the endorsement was genuine, and that the 
cause of action was barred by the Statute of Limitations (fol. 30). 


Judgment in favor of the British Bank was entered on March > 


7th, 1881; affirmed in bane on December 8th, 1881, and affirmed by 
the Court of Appeals of the State of New York on January 22d, 
1883. On January 25th, 1883, the Merchants Bank paid the judg- 
ment (fols. 30 to 32). 

At the interview of June 2d, 1877, the officers of the Merchants 
Bank asked Mr. Kingsford to leave the check with them for eram- 
ination (Mr. Kingford’s evidence, fol. 32). 

Mr. Banta’s (cashier of the Merchants Bank) version of what oc- 
curred when Mr. Kingsford presented the check to his bank is that 
he asked him “ to leave the check to look into it.” He added that the 
moment Mr. Kingsford left the check with him he took it over to 
the Leather Bank, presented it to Mr. Holden, its cashier, and told 
him that the Bank of British North America had made a demand 
for the money, “‘ and of course I should have to do the same thing 
with him and expected him to return the money. That from the 
look of the thing there was going to be considerable trouble about 
it. They looked at it. Hesaid he had nothing to do with it, he 
could not do anything about it, or, something to that effect. * * * 
I told him what the British Bank had done and that I came over to 
do the selfsame thing with him, and that I expected him to return 
the inoney, and demanded the money. I t' ‘nk I used the words 
‘demand the money.’ That was what 4 went over there for. I 
think that his answer was that he did not know anything about it. 
He did nothing about it. After that I returned the check to the 
British Bank ” (fols. 44, 45). 

On cross-examination Mr. Banta testified that the check never 
came into the possession of the Merchants Bank so as to be retained 
as its property until 1883, when it paid the British Bank and the 
check was given up (fol. 47). 

The present suit was begun on December 7th, 1877 (fol. 34). 
It asked judgment for the amount of the check and interest from 
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June 20th, 1877 (fol. 10), upon the ground (fol. 7) that “ both plain- 
tiff and defendant were mistaken in believing as they did believe 
that ” the indorsement was genuine. 

On May 20th, 1879 (fol. 34), and September 30th, 1880 (fol. 36), 
the Merchants Bank notified the Leather Bank of proceedings in 
the British Bank’s suit, for the purpose of committing the Leather 
Bank to the result of that suit on the question whether or not the 
indorsement was forged. And on March 15th, 1883, the Merchants 
Bank having paid the British Bank’s judgment, tendered the check 
to the Leather Bank and demanded payment with interest from July 
Ist, 1877 (fol. 42). 

The Leather Bank defended upon the grounds: first, that the 
cause of action if complete did not accrue within six years (the New 
York Statute of Limitations) before the commencement of the suit ; 
and second, that the cause of action, if a demand and tender were 
necessary, had not accrued when the suit was commenced. 

The Court (Wallace, J.) overruled the defense, the Leather Bank 
excepting ; and by the instructions of the Court, the plaintiff in error 
again excepting, the jury rendered a verdict for the Merchants 
Bank for the amount of the check, with interest from June 20th, 
1877. 

If the judgment is sustained and the Leather Bank is compelled 
to pay, it will be remediless, Howes & Macy, its depositors, having 
failed and Barrett, the forger, having absconded. 


First. 


The suit was barred by the Statute of Limitations. 

The /ocus of the transaction, and of the forum was the City of 
New York. The New York statute applies. 

That statute provides as the period of limitation twenty years 
where an action is brought upon a sealed instrument. A lesser time 
than six years is provided for certain classes of actions; and in the 
case of suits in equity, etc., which are not specially provided for, the 
period is ten years. The general statute in other cases, including 
this, is six years. 


New York Code of 1876, Sec. 382 e¢ seq. 
New York Code of 1849, Sec. 90 et seq. 
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The only suspension of the statute is in case of disability, like 
coverture, infancy, absence, etc. In a certain class of cases where 
equitable relief is sought upon the ground of fraud, the cause of 
action is not deemed to have accrued until a discovery of the fraud. 

The present case does not come within any exception. Section 
415 of the New York Code of 1876 puts in the form of an enactment 
the principle which was previously established by authority, as 
follows : 


“ The periods of limitation prescribed by this chapter, except as 
otherwise specially prescribed therein, must be computed from the 
time of the accruing of the right to relief by action, by special pro- 
ceeding, defense or otherwise as the case requires, to the time when 
a claim to that relief is actually interposed by the party as a 
plaintiff or a defendant in the particular action or special pro- 
ceeding.” 


To determine, therefore, whether the suit was barred, all that is 
necessary is to consider whether more than six years prior to 
December 7th, 1877, the cause of action was ripe. It certainly 
was if the Merchants Bank was entitled to an immediate return 
from the Leather Bank of the amount paid to it. 


I. If the case be regarded as that of payment by the Merchants 
Bank in reliance upon the implied assertion by the Leather Bank of 
the genuineness of the endorsement, there was an immediate cause 
of action for the return of the money, whether the Leather Bank is 
to be regarded as having acted under an innocent mistake or what 
would present a stronger case upon the merits for the Merchants 
Bank, is to be regarded as having made a fraudulent misrepresentation. 


Leonard vs. Pitney, 5 Wend., 30. 
Allen vs. Mille, 17 Wend., 202. 
Foot vs. Farrington, 41 N. Y., 164. 
Miller vs. Wood, 41 Hun, 600. 


Central National Bank vs. North River Bank, 44 Hun, 114, 115: 
(Facts identical with that of case at bar.) 


By the Court, Van Brunt, P. J.: “It subsequently appeared 
“ that these checks had been stolen from the payee thereof, the true 
** owner, and that they were never endorsed by it; it seems too clear 
“ for argument that the plaint.ff had a right to recover back the 
“ money which it had been induced to pay by the false assertion of 
* ownership or right to collect made by the defendant. The defend- 
“ ant in presenting this check for payment guaranteed the endorse- 
“ ment, and if is immaterial whether the plaintiff had actually paid 
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“ the money again to the payee of the check or not; the liability to pay 
“ existed, and the defendant has no right to retain money obtained 
‘“ by the false pretense that it was entitled to receive the money.” 


Troup vs. Smith, 20 Johns., 33, 34 : 


By the Court, Spencer, C. J.: “It was urged on the argument 
‘“ that the plaintiff's cause of action might be considered as accruing 
“ when he discovered the fraud. * * * It will readily occur to 
“ the profession that courts of law have in many instances intro- 
“ duced great refinements in the construction of statutes, and that in 
“some instances judges of great celebrity have deplored the first 
‘ aberration from the plain and natural meaning of the words of 
‘“‘ statutes. With respect to the statute now under consideration, 
“ there has been great latitude of construction, going almcst to its 
“abrogation. * * * Of late courts of law are travelling back to 
“the support of the plain and obvious meaning of the statute. 
“ After premising this much, the inquiry is, when did the plaintiff's 
‘“‘ cause of action accrue? Most certainly when the fraud was con- 
“summated. * * * I know of no dispensing power which courts 
“ of law possess, arising from any cause whatever; and it seems to 
“me that when the Legislature in the same statute gives an exten- 
“ sion of time in the case of the arrest or reversal of judgment, in 
“ cases of infancy, &c., it would be an assumption of legislative au- 
“ thority to introduce any other proviso. ‘The plaintiff's case may 
“ be a very hard one, but that affords no reason for construing away 
“a statute of great public benefit, and which in many cases is a 
“ shield against antiquated and stale demands.” 


United States Bank vs. Daniel, 12 Pet., 32, 56: 


A draft accepted by Daniel having gone to protest the U. S. Bank 
and he had agreed upon the amount due, in which was included 
$1,000, the mouse statutory damages for the protest of the bill; 
$3,000 of the whole amount he paid the U.S. Bank and gave his 
note for the remainder. Failing to pay this note at maturity, judg- 
ment on it was recovered against him by the bank. Shortly after 
and about six years after the payment of the $3,000, it was discov- 
ered that in paying the $1,000 supposed statutory damages all parties 
had acted under a mistake, the law not attaching any extra penalt 
to non-payment of such bills. Thereupon Daniel brought this bill 
to enjoin the bank from collecting $1,000 of the judgment. 

By THE Court: “ Lastly, the appellants rest their defense on the 
“ Statute of Limitations. If the $1,000 claimed as damages were 
“ paid to the bank at the time the bill of exchange was taken up, 
“ then the cause of action to recover the money (had it been well 
“ founded) accrued at the time the mistaken payment was made.” 
The Court then considers the question when the payment was made 
and concludes “ payment was therefore made on the 8th day of 
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. * July, 1819; and the $1,000 could have been sued for then, as well 
* as in 1827, when the bill of injunction was filed. It follows, the 
* act of limitation is a bar.” 


Bree vs. Holbeck, 2 Doug., 654: 


Action for breach of implied warranty of the genuineness of a 
mortgage upon its assignment by defendant to plaintiff. Six years 
after it was discovered to be a forgery. The assignor was as igno- - 
rant of the fact as the plaintiff. //eld, by Lord Mansfield, C. J., 
that the statute was a bar to the action. 
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Howell vs. Young, 5 B. & C., 259 : 


Assumpsit against an attorney who in 1814 had undertaken that a 
certain mortgage security was valid. In 1820 it was for the first 
time discovered that the security was not good, and this action in 
assumpsit was brought. The defense of the statute was sustained. 


2. The Merchants Bank may claim that it has the right to treat 
the suit as presenting the case of an implied warranty by the Leather 
Bank of its title to the check; or, in other words, of the genuineness 
of the endorsement through which its title was derived. The com- 
plaint of the Merchants Bank does not present such a case or au- 
thorize the Court to render judgment upon any such ground. 

Passing this, and none the less the statute applied. There was an * 
immediate breach of the warranty and in consequence an immediate 
right by the Merchants Bank to the return of the money. 

Vide cases, supra. 


The check was drawn to the order of Mrs. Halpine. It was only 
through her that title could be made. As she did not endorse it, no 
title passed either to the Leather Bank or to the Merchants Bank. 


Graves vs. American, &c., Bank, 17 N. Y., 205. 
White vs. Continental Bank, 64 N. Y., 316. 
Espy vs. Bank of Cincinnati, 18 Wall, 604. 


The right of action of the Merchants Bank was therefore ripe im- 
mediately upon payment by it of the amount of the check to the 
Leather Bank. The Leather Bank had no title to the check; the 
endorsement of Mrs. Halpine through which its title came was not 
genuine. 

There was no occasion for the Merchants Bank to delay suit 
until this fact should be judicially determined in some other contro- 
versy between other parties or between it and some other party, 
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According to the facts as they were and as they were established 
upon the trial of this action, the Leather Bank was under an imme- 
diate obligation to return the money. 

Furthermore, the check, according to the due course of business, 
was returned by the Merchants Bank to the British Bank, its de- 
positor. It was held by that bank either as its own property or as 
the property of Mrs. Halpine. No tender of the check by the 
Leather Bank to the Merchants Bank was essential to perfect its 
cause of action. Neither had the right to use it for any purpose. 
The Merchants Bank could not make a tender. The Leather Bank 
could not, by paying, acquire a right to the check. 

What took place between the officers of the two banks occurred 
while the check was in possession of the Merchants Bank merely 
for the parpose of looking into the transaction. That gave no right 
to the Merchants Bank to make a tender. The check did not be- 
long to that bank. 

Whatever, therefore, is the process of reasoning by which the 
rights and labil:ties of the two banks are to be determined, the result 
is the same, 2. ¢. the Statute of Limitations began to run on March 
10th, 1870, and before the commencement of this suit (December 
7th, 1877) the claim was barred. 


3. Judge Wallace overruled the defense of the statute upon the 
authority of Zhe Merchants’ National Bank of Baltimore vs. The 
First National Bank of Baltimore,? Fed. Rep., 66., 8. C. 4 Hughes, 1. 

That case was decided by the learned Chief-Justice at the Mary- 
land Circuit. The transaction was a Maryland one, and the statute 
under consideration was the Statute of Limitations of Maryland. It 
is not necessary to overrule that decision that the Leather Bank 
shall prevail upon this appeal. 

It is well settled that upon a question of the Statute of Limita- 
tions the local law prevails. 


Davie vs. Briggs, 97 U. 8., 628, 637 : 


By the Court, Hartan, J. “ We are not unaware of the construc- 
“ tion which the Court has in several decisions placed upon the phrase 
“ «beyond the seas’ as used in statutes of limitations. * * * 
“ Our duty is, without reference to vur former decisions, to adoptin the 
‘‘ case the construction which the Supreme Court of North Carolina 
“ has given to the limitation statute of that State. * * * In the 
“ case of Murray’s Lessee vs. Baker (3 Wheat., 541) this Court de- 
“cided that the expressions ‘beyond seas’ and ‘out of the 


“ State ’ are analagous, and are to have the same construction, But 
“ suppose the same question should be brought before the Court 
“ from a State where the construction of the same words had been 
* long settled to mean, literally, ‘ beyond seas; would not the Court 
“ conform to it?” 

The question was answered, “ yes.” 

Vide, Barrett vs. Holmes, 102 U. S., 651. 

Henderson vs. Griffin, 5 Pet., 151. 


That the law as established by the decisions of the New York 


courts barred the suit, cannot be disputed : 
Troup vs. Smith, 20 Johns, 33. 
Leonard vs. Pitney, 5 Wend., 30. 
Allen vs. Mille, 17 Wend., 202. 
Foot vs. Farrington, 41 N. Y., 164. 
Bank of Utica vs. Childs, 6 Cow., 238. 
Argall vs. Bryant, 1 Sandf., 98. 
Central Nat. Bank vs. North River Bk., 44 Hun, 114. 


Bordwell vs. Collie, 45 N. Y., 494. 


4. If it were necessary I would ask the Court, although with 
great diffidence, to examine the principle upon which the learned 
Chief-Justice decided the Maryland case. The case received careful 
consideration ; but the consequences to the plaintiff in error are so 
serious, and in any case the effect of continuing indefinitely and until 
all chance of reclamation is gone, the liability of all persons whose 
names appear as endorsers of a bank check is likely to be so disas- 
trous that the Court is respectfully asked to consider whether the 
principle can be sustained. 

The facts in the Maryland case were substantially the same as 
those presented in the present suit, with one difference, which the 
Court may regard as material and important. In the Maryland case 
the Merchants Bank of Baltimore (the bank sued) had endorsed 
the check. The check in question was not endorsed by the Leather 
Bank. 

What appeared in the Maryland case was that the check was 
drawn by the Treasurer of the United States on the First National 
Bank of Baltimore, payable to the order of one Orndoff. It was en- 
dorsed by the Merchants Bank of Baltimore, presented by it to the 
First National Bank, and paid by that bank. Ten years afterwards 
it was discovered that the endorsement of Orndorff was a forgery. 
The United States thereupon brought suit against the First National 
Bank and recovered judgment. It paid the judgment and then sued 
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the Merchants Bank to recover what was so paid. In his opinion 
Judge Waite says : 


“ To this suit the Merchants National pleaded the Maryland 
Statute of Limitations, which was three years, and the single ques- 
tion now presented is whether this statute began to run when the 
draft was paid or when the judgment in favor of the United States 
against the First National was rendered. If the former, the suit is 
barred, but if the latter, it is not. The drawee of a bill of exchange, 
by accepting and paying the bill, admits the genuineness of the sig- 
nature of the drawer, and his own obligation to pay. An indorsee 
demands and receives such a payment warrants his title to the bill 
from the prior parties under whom he claims. The legal effect of 
this warrant is that the payment is actually made to the order of 
the payee; and, so far as the title of the indorsee is concerned, will 
entitle the drawee to credit with the drawer for the amount drawn 
for. The undertaking is not as to the genuineness of the bill itself, 
but the title of the holder. 

‘* In this case the First National got credit at the Treasury of the 
United States for the amount of the draft. It was thus put in actual 
possession of what the Merchants National guaranteed it would be 
entitled to. The exchange of the funds of the United States in the 
hands of the depository for the bill thus became consummated and 
no right of action on the warranty accrued until, at least, the United 
States elected to insist on the defect of title and cancel the credit. 

“The case of Cowper v. Godmond, 9 Bing., 788, 23 E. C. L., 452, 
is in principle much like this. There the question was whether a 
plea of the Statute of Limitations was a bar to an action for money 
had and received to recover the consideration money of a void an- 
nuity, when the annuity was granted more than six years before the 
action was brought, but was treated by the grantor as an existing 
annuity within tiat period. ‘“ That question,” said the Court, “de- 
pends upon another: at what time did the cause of action arise? 
The cause of action comprises two steps. The first is the original 
alvunce of the money by the grantee; the second is the grantor’s 
election to avail himself of the defect in the memorial of the 
annuity. The cause of action was not complete until the last step 
was taken.” In the present case, also, the warranty contemplated 
two things—First, the giving of the credit by the United States ; 
and, second, its continuance. As the first requirement of this under- 
taking was complied with, no right of action could arise until the 
second was broken. That certainly did not occur until the United 
States elected to take back the credit it had given. 

“Tt is true that in Cowper vs. Godmond the election to disaffirm 
was with the party to whom the payment was originally made, but 
this does not effect the principle on which the right to recover rests. 
The object is to get back a consideration, which has failed, and in 
such cases it is evident there can be no cause of action until the 
failure is complete. In Cowper vs. Godmond the payment was for 
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the annuity, and the failure did not occur until the grantor of the 
annuity disaffirmed his grant. Here the consideration was paid to 
get a credit with the United States, and the failure was not complete 
until the credit which had once been given was withdrawn. 

“ This disposes of the case, as it is conceded the action was begun 
within three years after the United States gave notice of its election 
to withdraw the credit. The liability of the First National to 
account for the amount erroneously credited was established by the 
judgment in favor of the United States, and, as the Merchants’ Na- 
tional was notified of the pendency of that suit and took part in the 
defence, it must abide by the result.” 


The gist of the decision is in the position that, by the endorse- 
ment of the check, the endorsing bank warranted not only the 
genuineness of the endorsement, but that the maker of the check 
should never question the endorsement ; in other words, that the 
charge by the depositary bank to the maker, of the amount of the 
check, should never be disaffirmed by him. 

If the position is correct, a great number of cases which hold 
that the forgery of the endorsement constitutes an immediate breach 
of the warranty of its genuineness, have been erroneously decided. 

Vide United States Bank vs. Daniel, 12 Pet, 32, 56. 
Wilcox vs. Plumber, 4 Pet., 172. 
English and other cases, supra. 


Of the continuing liability of a depository bank to its depositor 
there is no question. That proceeds from the nature of the relation 
between the parties. The obligation of the depository bank is to 
hold the funds of its depositor and to pay them upon his demand. 
Until he or some person authorized by him has withdrawn the de- 
posit, it remains with the depository bank, and may, after proper 
demand, be sued for at however great an interval. The longer the 
interval, the better for the depository bank. During the intervening 
period it has the use of the deposit. This furnishes adequate con- 
gideration both for its engagement to pay its depositor upon demand, 
and to assume the risks of the business, one of which is the possi- 
bility of accepting a forged endorsement. From that possibility the 
depositary bank can protect itself. 

The relation between a depositary bank and a stranger who pre- 
sents a check drawn by a depositor for payment is entirely different. 
If his title to the check is good, that is the end of the business be- 
¢ween him and the bank. It is the whole of the transaction between 
the two. The limit of his liability is in the fact that by pre- 


senting the check he declares that the endorsements are genuine and 
that by endorsing the check himself, if he does so, he warrants the 
genuineness. If the endorsement is forged, the money received by 
him has been obtained under a mutual mistake of fact and in 
reliance upon his warranty. Looked at from either point, there is 
an immediate right to a return of the money. This has been settled 
law as far back as 


Bree vs. Holbeck, 2 Doug., 654. 


5. If to make perfect the right of action of the Merchants Bank 
for breach of warranty required it, the case showed that that bank 
had yielded up its possession to a title paramount to its own, 
i. e., to the British Bank. It does not matter whether this is done 


voluntarily or involuntarily. 


Bordwell vs. Collie, 45 N. Y., 494. 
Case vs. Hall, 24 Wend, 102. 
Sweetman vs. Bunce, 26 N. Y., 224. 
Burt vs. Dewey, 40 N. Y., 283. 
McGiffin vs. Baird, 62 N. Y., 329. 
Converse vs. Minor, 21 Hun, 367. 


The check was intended by the British Bank to go to Mrs. Hal- 
pine. It never reached her. Until it did it did not constitute pay- 
ment to her of the amount due her from the bank, and she was not 
entitled to its possession. 

The Merchants Bank did in due course surrender the check to the 
British Bank. If it had not done so, it had no right to withhold the 
check from the bank. 

To complete its canse of action against the Leather Bank did not 
require that it should violate its duty to the British Bank by wrong- 
fully retaining the check, so as to tender it to the Leather Bank and 
thus perfect its cause of action against that bank for its breach of war- 
ranty. 

Bordwell vs. Collie, 45 N. Y., 494. 


“ To hold that the purchaser of personal property must become 
a wrongdoer by withholding it from the true owner, and compel him 
to resort to an action for its recovery to entitle him to redress for a 
breach of warranty of title would be absurd.” 


Vide Randon vs. Foley, 11 How. U. 8., 493, 521. 
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Second. 


The failure by the Merchants’ Bank before the commencement of 
the suit to tender the check to the Leather Bank and to demand 
payment, precluded a recovery on any theory of the case upon which 
it can be held that the claim was not barred by the Statute of Limi- 
tations. 


1. If the responsibility of the Leather Bank is analogous to that 
of a depositor with the Merchants Bank, obviously tender and a de- 
mand were necessary. The obligation of a depositary bank is to pay 
upon demand. Until a proper demand has been refused it is not in 
default. 


2. If the view of the transaction taken by the Merchants Bank 
in its complaint be the correct one, ¢. ¢., money paid by mutual mis- 
take, demand and tender were a prerequisite to bringing suit. 


Southwick vs. First National Bank, 84 N. Y., 420, 430: 


By 1HE Court: “ Whether the action be treated as one for the con- 
“ version of the draft or of the money paid thereon, or fur the re- 
“covery of money paid by mistake, ademand was a prerequisite to the 
“ maintenance of the action against the defendant, who lawfully and 
“ innocently received the draft and the money paid thereon. Zhe 
“ obligation of a party to refund money voluntarily paid by mistake 


“ can arise only after the notification of the mistake and a demand of 


“ payment (citing cases). It matters not that it is quite probable 
“ that the defendant would not have complied with the demand, if 
“ one had been made, for that does not dispense with the necessity 
“of making it, * * * nor does it matter that the defendant has 
“ upon the trial contested the plaintiff's right to recover. That has 
“ occurred since the commencement of the action and the plaintiff's 
re right of action must have been perfect when the suit was com- 
“* menced.” 

Sholey vs. Halsey, 72 N. Y., 578, 582. 

Stephens vs. Board of Education, 3 Hun, 712. 

Abbott vs. Draper, 4 Den., 51. 


3. What passed between the officers of the two banks did not 
constitute a tender and demand. 


(a) The position of the ‘Merchants Bank at that time was that 
the endorsement of Mrs. Halpine was genuine. It was not until the 
decision of the Court of Appeals in the suit by the British Bank 
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against the Merchants Bank years afterwards that the latter yielded 
this point. 


(6) To make a valid tender the check must have become the 
property of the Merchants’ Bank. It never did. It certainly never 
became the property of that bank until it paid the British Bank. This 
was years later. Until then the Leather Bank could not pay. If it 
had paid the Merchants Pank and the latter had omitted to pay the 
British Bank, it could have sued the Leather Bank for a conversion of 
the check. It would have been no defense for that bank to plead that 
it had paid the Merchants Bank. 


(c) The check was left with the Merchants Bank “ to look into 
it.” A tender by the Merchants Bank would not only have been 
unauthorized, it would have been in violation of the right of the 
British Bank. If the Leather Bank had accepted the tender, the 
British Bank could for that reason have reclaimed the check. 


Third. 


The objection that the action was prematurely brought is a practi- 
cal objection. On March 15th, 1883, the Merchants Bank did in 
writing tender the check to the Leather Bank and demand payment. 
That was five and a half years after the commencement of the suit. 

If a demand and tender was necessary, interest would not run un- 
til after default. Interest at the rate of seven per cent. and six per 
cent. as allowed by the Court, amounted to over one thousand dol- 
lars a year. The decision of Judge WALLACE requires the Leather 
Bank to pay that interest for five and a half years, while the check 
was not in the possession of the Merchants Bank and could not be 
surrendered by it to the Leather Bank; during a period, in fact, 
when the position of the Merchants Bank was inconsistent with its 
having a claim against the Leather Bank. During all that time it 
insisted that the endorsement was genuine. 

It would be unreasonable for the Merchants Bank to recover in- 
terest during a delay caused by its refusal to recognize the liability 
which the Court enforced against it. In no view of the transaction 
was there a right to the recovery of interest. Even if it were a ques- 
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tion of misfortune only, there is no reason why to that extent the 
Merchants Bank shall not share the misfortune of the Leather Bank. 


Grymes vs. Sanders, 93 U. 8., 55, 61, 62: 


By tHe Court: “The appellants sat quietly in the dark until the 
mistake was developed by the light of subsequent events. Full 
knowledge was within their reach all the time from the beginning of 
the negotiation until the transaction was closed. It was their own 
fault that they did not avail themselves of it (citing cases). 

Where a party desires to rescind upon the ground of mistake or 
fraud, he must, upon the discovery of the facts, at once announce his 
purpose and adhere to it. If he be silent and continue to treat the 
property as his own, he will be held to have waived the objection, 
and will be conclusively bound by the contract as if the mistake or 
fraud had not occurred. He is not permitted to play fast and loose. 
Delay and vacillation are fatal to the right which had before sub- 
sisted. 


& * % % * % * * % 


A court of equity is always reluctant to rescind, unless the par- 
ties can be put back in statu guo. If this cannot be done it will 
give such relief only where the clearest and strongest equity impera- 
tively demands it. Here the appellant received the money paid on 
the contract in entire good faith. He parted with it before he was 
aware of the claim of the appellees and cannot conveniently restore 
it.” 


Last. 


The right of the Merchants Bank was or was not complete at 
the beginning. 

If it were complete, the Statute of Limitations has barred the 
claim. Ifit were not complete, tender and demand were neces- 
sary to perfect it. In either case it was error to direct a verdict for 
the Merchants Bank. 

The judgment should be reversed with costs to the plaintiff in 
error. 

JOHN E. Parsons, 
For Plaintiff in Error. 
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tion of misfortune only, there is no reason why to that extent the 
Merchants Bank shall not share the misfortune of the Leather Bank. 


Grymes vs. Sanders, 93 U. 8., 55, 61, 62: 


By THE Court: “The appellants sat quietly in the dark until the 
mistake was developed by the light of subsequent events. Full 
knowledge was within their reach all the time from the beginning of 
the negotiation until the transaction was closed. It was their own 
fault that they did not avail themselves of it (citing cases). 

Where a party desires to rescind upon the ground of mistake or 
fraud, he must, upon the discovery of the facts, at once announce his 
purpose and adhere to it. If he be silent and continue to treat the 
property as his own, he will be held to have waived the objection, 
and will be conclusively bound by the contract as if the mistake or 
fraud had not occurred. He is not permitted to play fast and loose. 
Delay and vacillation are fatal to the right which had before sub- 
sisted. 

% % % % % % % x * 

A court of equity is always reluctant to rescind, unless the par- 
ties can be put back in statu quo. If this cannot be done it will 
give such relief only where the clearest and strongest equity impera- 
tively demands it. Here the appellant received the money paid on 
the contract in entire good faith. He parted with it before he was 
aware of the claim of the appellees and cannot conveniently restore 
it.” 


Last. 


The right of the Merchants Bank was or was not complete at 
the beginning. 

If it were complete, the Statute of Limitations has barred the 
claim. Ifit were not complete, tender and demand were neces- 
sary to perfect it. In either case it was error to direct a verdict for 
the Merchants Bank. 

The judgment should be reversed with costs to the plaintiff in 
error. 

JoHN E. Parsons, 
For Plaintiff in Error. 
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THe Mercuants’ NATIONAL BANK OF 
THE City oF New York, 
Defendant in Error, In Error to the 
United States Cir- 


cuit Court for the 
ADS. ) Southern District 
of New York. 
Tae LeaTrHer MaAnvuracturers’ Na- 
TIONAL BANK, 
Plaintiff in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


Statement of Facts. 


This action was commenced by the Merchants’ Bank 
against the Leather Bank to recover the amount of a 
check paid by the former to the latter under the follow- 
ing facts which were, by stipulation between the coun- 
sel on the trial, admitted to be true (Record, p. 15). 
The check, a copy of which is set forth in the Record 
(page 15) is dated March 9, 1870, and drawn by the 
agents of the Bank of British North America, herein 
called the British Bank, on the Merchants’ Bank, pay- 
able to the order of Margaret G. Halpine or order for 
$17,500 in current funds. 
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This check was on the 9th of March, 1870, delivered 
by the drawer to William Thomas Thompson and Wi1l- 
liam M. Ramsey (Record, p. 15), and was accepted by 
the drawee. When said check was drawn the British 
Bank had on deposit with the Merchants’ Bank funds 
wherewith to pay the check. 

On the 10th day of March, 1870, the check was pre- 
sented to the drawee by the plaintiff in error for pay- 
ment and was paid, and then bore the endorsements 
appearing ov the copy of the check. 

On March 10, 1870, the check, being paid, was 
charged by the Merchants’ Bank on its own books 
against the British Bank in its account. 

On the 17th of March, 1870, in accordance with the 
course of dealing between the two banks, the pass-book 
containing the charge and the account was balanced and 
returned to the Bank of British North America, to- 
gether with said check as a voucher for said charge. The 
account between the British Bank and the Merchants’ 
Bank continued at all times since the 9th of March, 
1870, down to the time of the trial (Record, pp. 15-16), 

On January 24, 1877, the British Bank for the first 
time learned that the signature of the payee of said check 
thereon endorsed was questioned or disputed, and that it 
was claimed that the same was not genuine. 

On January 26, 1877, the British Bank gave the Mer 
chants’ Bank written notice of that date to that effect” 
(Record, page 16). 

On August 10, 1877, the British Bank gave the Mer- 
chants’ Bank another notice of that date (see Record, 
page 16), stating that a suit had been brought against 
the British Bank by the parties to whom the check had 
been delivered by the drawers on the ground that the 
endorsement of the payee was forged. 

On June 20, 1877, the British Bank for the first 
time demanded from the Merchants’ Bank repay- 
ment of the amount of said check, so charged 
against it in said account between the two banks, and 
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tendered the check, and the Merchants’ Bank refused to 
pay it. 

On or about November 7, 1877, the British Bank 
commenced an action against the Merchants’ Bank 
to recover said amount and interest, on the ground 
that the endorsement of the payee was forged. For the 
nature of the action and defenses (see Record, p. 12). 
It was admitted in the language of the answer, Record, 
p. 7, “that the plaintiff (Merchants’ Bank) notified it 
(Leather Bank) of the commencement of such action 
and that before the trial it gave a further notice of the 
pendency of such action.” 

On or about December 7, 1877, the Merchants’ Bank 
commenced this action againt the Leather Manufactur- 
ers’ National Bank, and on December 8, L877, gave the 
notice of that date set forth in the Record, p. 13, re- 
ferring to the action of the BritishBank, and also gave 
to the Leather Bank the notices of May 26, 1879, and 
September 30, 1880, set forth on pages 14 and 15 of 
the Record. 

On March 7, 1881, the British Bank recovered a 
judgment against the Merchants’ Bank for the amount 
of the check so charged and interest from July 20, 
1877, which was the date fixed by the pleadings in that 
action for the demand made by the British Bank, and 
costs. Said judgment was subsequently affirmed by 
the Court of Appeals, 91 N. Y., 108. 

On or about the 25th of January, 1883, the Mer- 
chants’ Bank paid said judgment, and on the 15th of 
March, 1883, notified the Leather Manufacturers’ Na- 
tional Bank thereof, and tendered the check (see Ree- 
ord, p. 17). 

Said judgment was recovered on the ground that 
the endorsement of the payee was forged (Record, p. 
12), and the fact that it was in fact forged by the sec- 
ond endorser was admitted on the trial of this cause 
(Record, pp. 16-20). 

In June, 1877, when the attorney for the British Bank 
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made a demand on the Merchants’ Bank for repayment 
he left the check with the cashier of the Merchants’ 
Bank (Record, p. 11), who immediately presented it to 
the cashier of the Leather Bank, and stated to 
the latter that the Merchants’ Bank had been 
called on to refund the money, and that the latter 
therefore made the same demand on the Leather 
Bank. The latter bank declined to have any- 
thing todo with the matter, and the cashier of the 
Merchants’ thereupon returned the check to the British 
Bank, who retained it until the judgment against the 
Merchants’ was paid as aforesaid, when it was given to 
the latter as before stated. 

At the close of the testimony plaintiff in error moved 
the Court to direct the jury to find a verdict for it, 
which motion was denied and the ruling excepted to. 
The Court thereupon directed a verdict for the defend- 
ant in error for $17,500 and interest from June 20, 1877, 
which was the date from which the British Bank re- 
covered interest against the Merchants’ Bank. 

The record raises only two exceptions : 

Ist. That the cause of action. if complete, did not 
accrue Within six years before the commencement of 
the suit. 

2d. That the cause of action, if a demand and ten- 
der were necessary, had not accrued when the action 
was commenced (Record, p. 9). 

The nature of the action against the Merchants’ Bank 
and the defenses interpcsed are stated in the Record, 
p. 12; and the case of Thompson against The Bank of 
British North America is reported in 82 N. Y., 1, and 
that of The Bank of British North America against the 
Merchants’ National Bank in 91 N. Y., 108. 

The provisions of the Code of Civil Procedure in 
New York, $$ 380-382, are that “an action upon a con- 
tract, obligation or liability, express or implied, except 
a judgment or sealed instrument, must be commenced 
within 6 years after the cause of action has accrued.” 


POINTS. 


First. The cause of action in favor of the defendant 


in error did not accrue until June, 1877, when 
the British Bank for the first time objected to 
being charged with the amount of the check. 
The action was commenced December 7, 1877. 
The answer admits that the British Bank did 
not object to be charged with the check at the 
time it was made (Record p.:7, Subd. 2), and it 
was admitted on the trial that the check was 
charged 10 March, 1870, and returned to British 
Bank 17 March, 1870, and that the first notifica- 
tion was given to the Merchants’ Bank in June, 
1877 (see Record, p. 15-16). 

The precise point was decided in Merchants’ 
National Bank, plaintiff in error, against the First 
National Bank of Baltimore, defendant in error, 
in U.S. Cireuit Court (Op. Warre, C. J.), reported 
in 3 Fed. Rep., p. 66. In which latter report 
the syllabus of the case is as follows: “ In asnit 
‘“ by the drawee of a bill of exchange against an 
“ endorser, where such bill was drawn by the 
“ Treasurer of the United States, and the name 
“of the payee forged, the Statute of Limita- 
“ tions does not begin to run until judgment has 
“ been obtained by the United States against 
“ the drawee.” 

U. S. vs. Bank, 6 Fed. Rep., 852. 

Cooper vs. Godmond, 9 Bing., 748. 

S. C., 23, E. C. L. R., 453. 

Churchill vs. Bertrand, 2 Gale & Davison, 
551. 


Ripley vs. Withee, 27 Texas, 14. 


As was well said in one oi the cases, the cause 
of action arose when the defendant held the 
money for the use of the plaintiff, and this it 
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: did not do when the money was paid, but when 
it became wrong for the defendant to withhold 
it, and this was when the mistake was ascer- 
tained and communicated to the defendant, and 
it was called upon to refund. 


Se NR He ARON IR I NN A ORRIN 


| Second. It is clear from the undisputed evidence that 
| the money was paid by the Merchants’ Bank to 
the Leather Bank under a mistake of fact as to 
the genuineness of the endorsement of the check 


by the payee. 

The principle is well established by the high- 
est Court of the State of New York that an 
action to recover back money paid under a mis- 
take of fact cannot be maintained until notice of 
the mistake has been given and a demand for 


repayment of the money made. 
Southwick vs. Bank, 84 N. Y., 430. 
Sharkey vs. Mansfield, 90 //., 229. 
Stephens vs. Board, 3 Hun., 715. 
U.S. vs. Bank, 6 Fed. R., 852. 
Freeman vs. Jeffries, 4 L. R. Exch., 189. 
Marine Bk. vs. City Bk., 59 N. Y., 67. 


It is well settled by the highest courts in New 
York that where demand is an essential ingredient 
of the cause of action the action does not accrue 
and the Statute of Limitations does not begin to 
run until the demand made. 

This was decided in the case between the Mer- 
chants’ Bank and the British Bank where the 
Court overruled the defense of the statute, and 
held that the statute did not begin to run until 
after the discovery of the mistake and notice 
thereof and demand. 


Bank vs. Bank, 91 N. Y., 108. 
Gauley vs. Bank, 98 Jé., 495. 
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In the latter case the Court say: “It is uni- 
“ versally true that the Statute of Limitations 
“does not commence to run upon a cause of 
“ action upon contract until it has accrued, and 
“that when a demand is necessary before an 
“ action can be commenced the statute does not 
“ begin to run until after the demand. * * * 
“In this case the contract was not completely 
“ broken until the demand.” 

The same principle was established in Smiley 
vs. Fry, 100 N. Y., 263. 


Third. The cases which hold that a transferee of se- 


curities is not bound to notify the transferer of 
a lack of genuineness of the securities or of the 
the title thereto until the lapse of a reasonable 
time after the discovery of the fact, and that 
until such discovery he owes no duty to the 
transferer, have an important bearing on the 
questions in this case. 

U. S. vs. Bank, 6 Fed. Rep., 856. 

Frank vs. Lanier, 1 N. Y., 116. Op. Dan- 

FORTH. 
Heiser vs. Hatch, 86 /h., 614. 
Canal Bank vs. Bank, 1 Hill (N. Y.), 291. 


So also do the cases which held that the 
Leather Bank owed no duty to the plaintiff in 
error to examine and ascertain whether the en- 
dorsement was genuine before the check was 


paid. 
Corn Bank vs. Nassau Bank, 91 N. Y., 74. 
Crawford vs. Westside Bk., 100 /¢., 51. 
White vs. Bank, 64 /6., 320. 
Holt vs. Ness, 54 /é., 475. 
2 Dan. Neg. Inst., 1663. 
Marine Bk. vs. City Bk., 59 N. Y., 67. 
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And the cases which held that negligence in 
making a payment is no defense to an action to 
recover back money paid under a mistake of fact, 
especially where both parties were equally bound 
to inquire. 

Kingston Bk. vs. Etting, 40 N. Y., 391. 
Mayer vs. Mayor, 63 /6., 455. 


Fourth. The decision of the Court of Appeals in ren- 
dering the judgment in favor of The British Bank 
agt. The Deft. in Error, reported in 91 N. Y., 
106, settled the question in controversy here 
against the plaintiff in error, and notice of the in- 
stitution of that action having been given to it, 
the judgment recovered in that action is conclu- 
sive as to the right of the Merchants’ Bank to 
recover in this action. 

Record, pp. 8, 13, 14. 

Robbins vs. Chicago, 4 Wall., 657. 
Chicago vs. Robbins, 2 Black, 418. 
Heiser vs. Hatch, 86 N. Y., 614. 


Fifth. It was not necessary that the Merchants’ Bank, 
to entitle it to maintain the action, should have 
actually paid the money to the British Bank be- 
cause the action is not brought to recover the 
money paid tothe British Bank, but is brought 
to recover the money which it paid to the 
Leather Bank, and its right to recover this was 
complete, when it had within a reasonable time 
after the discovery notified the Leather Bank 
of the mistake and demanded repayment of the 
money (see cases under first and third points). 
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Nor was it necessary to entitle the plaintiffs 
to maintain the action that it should have ac- 
quired the title to the check by repayment and 
should have tendered the check before action 
commenced. 

A tender of the check was not necessary as an 
ingredient of the cause of action (U. S. vs. Bank, 
6 Fed. R., 855), because the action was not based 
on the check, nor was the possession of the 
check necessary to enable the Merchants’ Bank 
to maintain the action, nor to enable the Leather 
Bank to recover against those to whom it 
had paid. Notice of the mistake and de- 
mand were all which were necessary to constitute 
the cause of action. The plaintiff in error could 
have given notice and made demand when 
notice was given to and demand made upon it. 
It could also have given notice of the action 
against it, so as to make the judgment thereon 
binding on the parties with whom it dealt. For 
its failure to discover the forgery at the time it 
received the check, the Leather Bank was re- 
sponsible, and not the defendant in error (see 
Cases under Third Point). 

Had the defendant been willing to pay and 
refused on the ground that the check was 
not tendered, the case might be different, us 
in that case the defendant in error could 
have paid the money and acquired the title 
to the check, but the refusal was absolute and not 
put on that ground, and a tender was thereby 
waied. Defendant could not compel the plain- 
tiff to pay the amount of the check so as to ac- 
quire the actual ownership of it for the purpose 
of going through the useless formality of tendering 
it to defendant. But if a tender were necessary, 
then we submit, 
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1. That the tender made on June 20, 1877, 
was sufficient. The Merchants’ Bank had the 
possession of the check which had been left with 
it by the British Bank under an agreement that 
it was to be returned if the money was not paid, 
and to be kept if the money was paid, and the 
Merchants’ Bank was fully authorized to tender 
and to deliver it to the Leather Bank, and would 
have delivered it to the latter had it paid the 
money (Record, pp. 19-20). 


2. The production and tender of the check on 
the trial, at which time it was the property of 
the Merchants’ Bank, were sufficient (Record, p. 


20). 


3. The check was of no value to the Leather 
Bank or to Howes & Macy, from whom they took 
it, and its possession was not necessary to en- 
able the Leather Bank*to maintain their action 
against them or Barrett, both of whom, on the 
facts proved by the evidence, were liable with- 
out regard to the production of the check. 


Canal Bk. vs.“Bank, 1 Hill, 291. 


Sixth. As to the interest no questlon is raised in 
this writ of error. The Court of its own motion 
corrected an error into which it had fallen on 
this point. 


Seventh. The judgment should be affirmed. 
JOHN E. BurriLh 
Of Counsel for Defendant in Error. 
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l. That the tender made on June 20, 1877, 
was sufficient. The Merchants’ Bank had the 
possession of the check which had been left with 
it by the British Bank under an agreement that 
it was to be returned if the money was not paid, 
and to be kept if the money was paid, and the 
Merchants’ Bank was fully authorized to tender 
and to deliver it to the Leather Bank, and would 
have delivered it to the latter had it paid the 


money (Record. pp. oY) 


2. The production and tender of the check on 
the trial, at which time it was the property of 
the Merchants’ Bank, were sufticient (Record, p. 
20). 


O. The check Was of no value to the Leather 
Bank or to Howes A Macy, from whom they took 
it, and its possession was not necessary to en- 
able the Leather Bank" to maintain their action 
against them or Barrett, both of whom, on the 
facts proved by the evidence, were lable with- 
out regard to the production of the check. 

Canal Bk. vs.“ Bank, 1 Hill, 291. 


Sixth. As to the interest no question is raised in 
this writ of error. The Court of its own motion 
corrected an error into which it had fallen on 


this point. 


Seventh. The judgment should be affirmed. 
Joun E. BuRRILL 


Of Counsel for Defendant in Error. 
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W. U. TELEGRAPH CO. VS. COMMONWEALTH OF PENNSYLVANIA. 1 


1 UNITED STATES OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Pennsylvania, Greeting: 
Because in the record and proceedings as also in the rendition 

of the judgment of a plea which is in the said supreme court before 

you or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 

The Western Union Telegraph Company, plaintiff in error, and 

The Commonwealth of Pennsylvania, defendant in error, wherein 

was drawn in question the validity of a treaty or statute of or an au- 

thority exercised under the United States, and the decision wasagainst 

their validity, or wherein was drawn in question the validty of a 

statute of or an authority exercised under said State,on the ground of 

their being repugnant to the Constitution, treaties, or laws of the 
United States, and the decision was in favor of such their 
2 validity, or wherein was drawn in question the construction 
of a clause of the Constitution or of a treaty or statute of or 
commission heid under the United States, and the decision was 
against the title, right, privilege, or exemption specially set up or 
claimed under such clause of the said Constitution, treaty, statute, 
or commission, a mauifest error hath happened,to the great damage 
of the said plaintiff in error, as by its complaint appears, we, being 
willing that error, ifany hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 
3 Witness the Honorable Morrison R. Waite, Chief Justice 
of the said Supreme Court, the nineteenth day of September, 
in the year of our Lord one thousand eight hundred and eighty- 


five. 
JAMES P. McKENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 
JOSEPH B. BRADLEY, 
Associate Justice of the Sup. Court U.S. 


July 2d, 1885. 


4 The United States of America to the Commonwealth of 
Pennsylvania, Greeting: 
You are hereby cited and admonished to be and appear at a 
1—317 
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Supreme Court of the United States to be holden at Washington on 
the second —day of October next, pursuantto a writ of error filed 
in the office of the prothonotary of the supreme court of Pennsy!- 
vania, for the middle district, wherein The Western Union Tele- 
graph Company is plaintiff in error and you are defendant in error, 
to show cause, to show cause, if any there be, why the Judgment 
rendered against the said plaintiff in error, as in the said writ of 
error ‘mentioned, should not be corrected and why speedy Justice 
should not be done to the parties in that behalf. 

Witness the Honorable Joseph P. Bradley, associate justice of 
the Supreme Court of the United States, this second day of July, in 
the year of our Lord one thousand eight hundred and eighty-five. 

JOSEPH P. BRADLEY, 
Associate Justice of the Supreme Court of the United States. 


5 - | Endorsed:] Western Union Telegraph Company vs. Com- 
monwealth of Pennsylvania. Citation. 


STATE OF PENNSYLVANIA, 88: 


On this 25 day of September, in the year of our Lord one thou- 
sand eight hundred and eighty-five, personally appeared A. C. 
Stamm before me, the subscriber, prothonotary of the supreme 
court of Pennsylvania, for the middle district thereof, and makes 
oath that he delivered a true copy of the within citation to Robert 
Snodgrass, deputy attorney general of the Commonwealth of Penn- 
sylvania. 


A. C. STAMM. 


Sworn and subscribed before me the day and year aforesaid. 
WILLIAM PEARSON, 
Prothonotary. 


6 The answer of the justices of the supreme court of the 
State of Pennsylvania to the writ of error from the Supreme 
Court of the United States hereunto annexed as follows, to wit: 


Among the records and proceedings enrolled in the court of com- 
mon pleas in and for the county of Dauphin, in the Commonwealth 
of Pennsylvania, to No. 480, April term, 1885, is contained the fol- 
lowing : 

Copy of Appearance. Docket Entry. 
COMMONWEALTH OF PENNSYLVANIA 
v. 
WeEsTERN Unron TELEGRAPH CoMPANY. 
Appeal from the settlement of the auditor general and State treas- 
urer April 13, 1885. 
Cassidy ; Olmsted. 


April 13, 1885.—Appeal and specification of objections filed. 
May 12, 1885.—Pleading, testimony, and defendant’s points filed. 
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Same day.—Finding and opinion of court filed, deciding that there 
is due the Cothmonwealth two thousand nine hundred thirty-seven 
i‘s¢7 dollars ($2,937.49) and costs. 
7 May 16, 1885.—Defendant’s exceptions filed. Same day— 
Exceptions overruled, and judgment entered on the finding 
of the court. 
May 25, 1885.—Writ of error from the supreme court received and 
filed. 
rr Certified. 
| [Seal of the Court of Common Pleas of Dauphin County.] 
, E. B. MITCHELL, 
Prothonotary. 


Agreement to Try Without Jury. 
In Dauphin County Common Pleas. April Term, 1885. 


COMMONWEALTH OF PENNSYLVANIA 
480. 


v’. 
WesTeERN UNION TELEGRAPH COMPANY. 


HARRISBURG, Pa., April 13, 1885. 
It is hereby agreed that the above-entitled case shall be tried by 


‘ the court, without the intervention of a jury, under the act of April 
\ 22, 1874. 
~ ROBERT SNODGRASS, 

- Deputy Attorney General. 


M. E. OLMSTED, 
Attorney for Defendant. 


8 [Endorsement:] 480. April term, 1885. Commonealth 
of Pennsylvania v. Western Union Telegraph Company. 
Agreement to try without jury. Filed April 13, 1885. 


Claim for Tax on Gross Receipts. 
In Common Pleas of Dauphin County. April Term, 1885. 


COMMONWEALTH OF PENNSYLVANIA ) 
v8. 480. 
WeEsTERN UNIoN TELEGRAPH Company. § 


Report, account, appeal, deposition, and defendant’s points. 
> M. E. Olmstead, Willard Brown, attorneys for defendaut. 
9 Report of Gross Receipts. 


To the auditor general of Pennsylvania: 

In accordance with the requirements of the seventh section of an 
act entitled “An act to provide revenue by taxation,” approved 
June 7, 1879, as treasurer of the Western Union Telegraph Com- 
pany, I make the following report of the gross receipts of said com- 


| pany for the six months ending June 30, 1884. 
> R. H. ROCHESTER, Treasurer. 
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OFFICE OF THE WESTERN UNION TELEGRAPH COMPANY, 
195 Broapway, New York, November 7, 1884. 
Gross receipts derived from all sources during the above period, 
as follows: 


For telegraph business within the State of Pennsyl- 
I aa $170,297 87 


PR BID CUE once ciencesencen tina $170,297 87 


STATE OF New YORK, 1 be 
City and County of New York, § ° 


On this 8th day of November, A. D. 1884, personally appeared 
before me, a notary public in and for the State and county afore- 
said, R. H. Rochester, treasurer of the Western Union Telegraph 
Company, who, being duly sworn according to law, did depose and 
say that the foregoing report is true and correct, and that the com- 


pany has accounted for and returns herewith gross receipts. 
R. A. ROCHESTER, Treasurer. 


Sworn and subscribed before me the day and year aforesaid. 
WILLIAM ARNOUX, 
Notary Public, New York and Kings County. 


10 Account. 


Western Union Telegraph Company in account with the Common- 
wealth of Pennsylvania, Dr. 


For tax upon gross receipts, per act of June 7, 1879, for six months 
ending June 30, 1884: 


The Western Union Telegraph Company having reported 
only a portion of its gross receipts for the above- 
named period, and having refused to report its 
gross receipts derived from all sources during said pe- 
riod, the auditor general and state treasurer, in pur- 
suance of section 14 of the act of March 30, 1871, do 
hereby estimate the gross receipts of said Western 
Union Telegraph Company for above-named period 
SE techidiiintch otis mimeacteinanan cote speniatndsenen, om si $10,330,719 12 

Tax rate of eight-tenths of one per cent. _- 82 645 75 

Estimated pole mileage, ;$%§3,; wire mileage, °$3) 

Proportion of tax due State of Pennsylvania, computed 
upon the combined pole and wire mileage of the com- 
pany, as above estimated (a mile of poles and one wire 

eing equal to six additional wires), as found by the 

court of common pleas of Dauphin county in the case 

of The Commonwealth vs. Western Union Telegraph 

Company, at No. 99, August term, 1883, 27;7389;°85%. 
Sea st ers Of $82,645.75 --- 2 ee ke $5,067 89 


Due the Commonwealth ...................... $5,067 89 


” 


—— ceanalil ee 
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AvUDITOR GENERAL’S DEPARTMENT, 
Harrisspure, November 20, 1884. 


JEROME B. NILES, 
Auditor General. 


Settled and entered. 


TREASURY DEPARTMENT, PA., 
HaARRIsspurG, November 20, 1884. 


W. LIVSEY, 
State Treasurer. 


Approved. 


AUDITOR GENERAL’S DEPARTMENT, 
HarrissureG, November 20, 1884. 


I hereby certify that the above is a true copy of the original re- 
maining on file in this department. 
Witness my hand and seal of office the day and year aforesaid. 
THOMAS McCLMANT, 
[SEAL. | For J. B. NILES, 
Auditor General. 


11 Appeal. 


In the matter of the account for estimated tax upon gross receipts 
for the six months ending June 30, 1884, settled against the West- 
ern Union Telegraph Company by the auditor general and 
approved by the state treasurer of Pennsylvania upon the 20th 
day of November, 1884. 


The said Western Union Telegrapli Company hereby appeals from 
said settlement to the court of commmon pleas of Dauphin county, 
and, together with a copy of the account, files the following specifi- 
cations of objections thereto, agreeably to the provisions of the act 
of Assembly in such case made and provided : 


1. The Western Union Telegraph Company is a corporation and 
citizen of the State of New York, having its principal office and 
place of business in the city of New York, in said State. It owns 
or leases and operates telegraph lines in most or all of the States 
and Territories of the United States, and in Canada. The total re- 
ceipts of the company from telegraph business during the six months 
ending June 30, 1884, were not so great as the sum estimated in the 
settlement hereby appealed from, viz., $10,330,719.12. Nor was the 
proportion of its poles and wires nor of its gross receipts derived 
from telegraph business within the State of Pennsylvania so great 
as estimated in said settlement, viz., ~7;7893*877}7°ss; and, therefore, 
in no event and upon no construction of law is there due the State 
of Pennsylvania as taxes so great a sum as claimed in said settle- 
ment, viz., $5,067,89. 

2. The Western Union Telegraph Company is a corporation and 
citizen of the State of New York, having its principal office and 
place of business and general treasury in the city of New York in 


ea lg I A BE ea 
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said State; and at the time when the tax claimed is alleged 
12 to have accrued or become due and also at the time of the 

settlement of the account by the auditor general the receipts 
upon which tax is charged were the personal nee eye of said com- 
pany in the city and State of New York, mingled with its other 
receipts and personal property in said State, and were not subject 
to taxation by the State of Pennsylvania. 

3. The taxation by the State of Pennsylvania of property owned 
in New York by a corporation of the State of New York isin vio- 
lation of a necessary implication of the Constitution of the United 
States that each State shall have jurisdiction only over property 
within its territorial limits. 

4. The total receipts of the Western Union Telegraph Company 
from business done over lines wholly or in part within the State of 
Pennsylvania during the six months ending June 30, 1884, were as 
follows: 


(a) Receipts from messages sent from points in Penn- 

sylvania to points in Pennsylvania-.---. ~~. -- $170,297 87 
(6) Receipts from messages sent from points in Penn- 

sylvania to points in other States, $170,000; esti- 

mating one-third of distance between points to 

be in Pennsylvania, gives earnings of Pennsyl- 

vania portion of the line ..........-......-.- 56,666 67 
(c) Receipts from messages sent from points in other 

States to points in Pennsylvania, $170,000; esti- 

mating proportion over line in Pennsylvania, 

Rl SATE IT ee a Sa RE 56,666 66 
(d) Receipts from messages sent from points outside of 

Pennsylvania to points outside of Pennsylvania, 

but over lines partly within the State of Penn- 

sylvania, not over $650,000; average proportion 

of line in Pennsylvania over which said mes- 

sages passed, not over one-twelfth, which pro- 

portion applied to receipts from this source 

IE iia diel cities 6 binnintine iiibibib doen pith knae ie west 54,166 67 


IN asia hninetiie di citinginin demeenbienie bidet ieninieticiniin $337,797 87 


the greatest amount, which, under any construction of law, is 
13 taxable in Pennsvlvania, and upon which the tax, at eight 

mills, would be $2,702.38, instead of $5,067.89, as charged in 
the account hereby appealed from, which said tax is charged with- 
out warrant or authority of law upon a certaiu ratio of all the com- 
pany’s receipts, including not only receipts from telegraph business 
in Pennsylvania, but also upon receipts derived from rental of its 
real estate in New York, from dividends and interest upon. stocks 
and bonds in other corpcrations owned by said Western Union Tele- 
graph Company, from cable dispatches sent between this country 
and France and England, &c., and from messages sent from point to 
point in Canada, and between Canada and the United States, and 


a See ae oe 
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between points in the United States without passing through or 
into any portion of the State of Pennsylvania, or over any line of 
telegraph within said State. 

5. The total receipts of the Western Union Telegraph Company 
from business wholly within the State of Pennsylvania—that is to 
say, from messages sent between points both of which are within 
said State during the six months ending June 30, 1884, were 
$170,297.87, upon which the tax, at eight-tenths of one per centum, 
would amount to $1,562.38, and no more, and all tax charged in the 
settlement hereby appealed from in excess of said sum is a tax upon 
receipts derived from messages sent from points in Pennsylvania to 
points in other States, or from points in other States to points in 
Pennsylvania, or between points neither of which is within the State 
of Pennsylvania, but over ees partly within said State. The tax- 
ation of messages thus sent from State to State, receipts derived from 
messages so sent, is an interference with commerce between the States 
and in violation of clause four of section eight of article I of the 
Constitution of the United States, which declares that “ Congress 
shall have power to regulate commerce with foreign nations and 
umong the several States and with the Indian tribes;” and tkere- 
fore the act of June 7, 1879, under which said tax is claimed, if it be 
found to warrant the imposition of said tax, is unconstitutional and 
void. 

6. Of the moneys received by the Western Union Telegraph Com- 
pany for telegraph business during the six months ending June 

30, 1884, only $340,297.87 were actually received, or 
14 were at any time physically within the State of Pennsyl- 

vania, viz., $170,297.87 derived from business wholly within 
the State of Pennsylvania, and $170.000 received in Pennsylvania 
for messages sent from points in to points without said State. 


The moneys received from messages sent from points 

outside of Pennsylvania to points in said State... $170,000 00 
And the moneys received for messages sent from points 

outside of Pennsylvania to points outside of Penn- 

sylvania over lines partly within the State cf Penn- 

BY IVOMR n.n0n cnwe cece cocesdcecceschnounemneenil 650,000 00 


$820,000 00 


Were not received within the State of Pennsylvania, and was never 
physically within the State of Pennsylvania. The attempt to tax 
moneys received in other States and physically within other States, 
because the messages for the sending of which said money was re- 
ceived passed into or through the State of Pennsylvania is in viola- 
tion of the Constitution of the United States, and any act of Assembly 
authorizing such taxation it unconstitutional and void, because in 
violation of clause four of section eight of article one of the Consti- 
tution of the United States, which reserves to Congress the power to 
regulate commerce with foreign nations and among the several 
States. 


[md 


7. The act of June 7, 1879, or so much thereof as authorizes the 
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imposition of the tax claimed in the settlement hereby appealed 
from, is void because in conflict with the act of Congress passed July 
24, 1866 (14 Statutes at Large), re-enacted Revised Statutes of the 
United States, page 1024, section 5263, et seqg., the said section 5263 
reading as follows: “ Any telegraph company now organized or 
which may hereafter be organized under the laws of any State shall 
have a right to construct, maintain, or operate lines of telegraph 
through and over any portion of the public domain of the United 
States, over or along any post road of the United States which has 
been or may be hereafter declared such by law, and over, under, or 
across the navigable streams of water of the United States, but such 
lines of telegraph shall be so constructed and maintained as not to 
obstruct the navigation of such streams or waters or interfere with 
the ordinary traffic on such military or post roads.” 

THE WESTERN UNION TELEGRAPH 

COMPANY, 
By its attorneys, M. E. OLMSTED, 
WILLARD BROWN. 


15 Deposition of A. R. Brewer, Secretary of Western Union Tele- 
graph Company. 

State oF New York, | 

City of New York, | 


In Court of Common Pleas of Dauphin County. April Term, 1885. 


88 - 


COMMONWEALTH OF esenaaaricrcn | 
480. 


vs. 
WesTeRN Union TELEGRAPH Co. 


Before me, the subscriber, a commissioner of deeds for Pennsyl- 
vania in New York, personally appeared Abijah R. Brewer, who, 
being by me duly sworn according to law, did depose and say that 
he is the secretary of the Western Union Telegraph Company. 

That the said Western Union Telegraph Company is a corpora- 
tion created by and existing under the laws of the State of New 
York, having its principal office and place of business in the city of 
New York, in said State. 

That said corporation owns or leases and operates telegraph lines 
in most or all of the States and Territories uf the United States and 
in Canada. 

That the report made by the officers of said company to the sec- 
retary of internal affairs of Pennsy!vania for the year 1883 (which said 
report, it is understood, was used as the basis upon which the auditor 
general estimated the amount of gross receipts of the company for the 
six months ending June 30, 1884), includes not only the receipts of 
the company from its own telegraph and oceanic cable business, but 
also its entire receipts, including rentals from real estate and divi- 
dends and interest upon stocks and bonds of other companies held 
by the Western Union Telegraph Company, which said real estate, 
stocks, and bonds constitute a large proportion, say about one-fifth, 
of all the property of the company. 


A 
“ 
; 
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16 That the receipts from telegraph business of the company 

were not so large proportionately in the first six months of 
1884 as in the year 1883, and consequently the report made to the 
secretary of internal affairs for the year 1883 as aforesaid did not 
furnish any reliable or accurate basis for the six months ending June 
30, 1884. 

That the account settled by the auditor general not only taxes the 
ratio of a larger sum than the company actually received from all 
sources during that period, but also taxes a certain ratio of all the 
company’s receipts, Including not only receipts from telegraph busi- 
ness in Pennsylvania, but also receipts derived from rental of its 
real estate in New York, from dividends and interest upon stocks 
and bonds of other corporations owned by the Western Union Tele- 

raph Company as aforesaid, and from cable messages to and from 
Ensiond: and from messages from point to point in Canada and the 
United States, and between points in the United States without 
passing through or into any portion of the State of Pennsylvania or 
over any line of telegraph within said State. 

That the receipts below mentioned in paragraph “A” are accurate, 
as appears from the books of the company; that it is impossible for 
him to state with entire accuracy the receipts of said company from 
telegraph business done partly within and partly without the State 
of Pennsylvania during the six months ending June 30, 1884, but 
that the amounts received, as he verily believes, do not exceed the 
sums mentioned below in paragraphs “ B,” “ C,” and “ D,” viz: 


A. Receipts from messages sent from point 
to potent if PURRSFVORIR cnn cnccppenmnn ose $170,297 87 

B. Receipts at offices in Pennsylvania from 

messages sent from points in Pennsylvania 

. to points in other States......-..-- $170,000* 

17 One-third of distance between said 

points estimated to be in Pennsylva- 

nia gives earnings of Pennsylvania por- 


TP BY Pere taaverces: oi by ciniliiindin iebies tedeeades eaacele! < Gn 


States to points in Pennsylvania-----~---- $170,000 
Distance in Pennsylvania, estimated one- 

third, gives earnings of Pennsylvania por- 

RD OE, BIRO c cncitnn artnet dbinadiatieitniamcidiatals 56,666 66 
D. Receipts from messages sent from points 

outside of Pennsylvania to points outside 

of Pennsylvania, but over lines partly within 

the State of Pennsylvania -.------------ 650,000 


* As each office accounts for amounts actually received by it, these figures include 
receipts from messages sent “ collect’’ from other States into Pennsylvania, and item 
“©” includes messages sent ‘‘ collect ’’ from Pennsylvania into other States. On the 
average, messages thus sent into Pennsylvania balance those sent out, and the result 
is the same as if all messages were paid. 
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Average 18 gpa, of line in Pennsylvania 
over which messages passed, estimated at 
one-twelfth, gives proportion of earnings 
from Pennsylvania portion of line......-.----.---- 54,166 67 


Total nner 5» of Pennsylvania pro- 
OI CE Riss it cae cnan vinecrawviccen Gee 6 


That the telegraph business of the company in Pennsylvania and 
elsewhere is transacted through local agents or superintendents who 
report to the general office, make settlements, aud remit balances 
monthly into the general treasury at its said general office in the 
city and State of New York. 

That of the moneys received by the Western Union Telegraph 
Company for telegraph business during the six months ending June 
30, 1884, no more than $340,297.87 were actually received or were 
at any time physically within the State of Pennsylvania, viz., 
$170,297.87 derived from business wholly within the State of Penn- 
sylvania, and $170,000 received in Pennsylvania for messages sent 
from points within to points without said State (of which latter item 
not more than one-third was received asthe earnings of that por- 
tion of the line in Pennsylvania, as above stated). 


18 That the moneys received from messages sent 
from points outside of Pennsylvania to points 
EE AIRES a FREED oe ee Oe PT Se $170,000 00 
And the moneys received from messages sent from 
points outside of Pennsylvania to points outside of 
Pennsylvania over lines partly within the State of 
I ics cinch ins huchicshg coegultagey oh msrchalins pedals 650,000 00 


BS NEE EE es a ae a $820,000 00 


were not received in the State of Pennsylvania and were never 
physically within the said State. 

That the Western Union Telegraph Company did formally accept 
the provisions of the act of Congress of July 24, 1866 (14 Stat., 221, 
Rey. Stat., sect. 5263, et seq.), by resolution adopted by its board of 
directors June 5, 1867, and duly filed with the Postmaster General, 
said resolution reading as follows: 


“Resolved, That this company does hereby accept the provisions 
of the act of Congress entitled ‘An act to aid in the construction of 
telegraph lines and to secure to the Government the use of the same 
for postal, military, and other purposes,’ approved July 24, 1866, 
with all the powers, privileges, restrictions, and obligations conferred 
and required hasty, and that the secretary be, and he is hereby, 
authorized and directed to file this resolution with the Postmaster 
General of the United States, duly attested by the signature of the 
acting president of the company and the seal of the corporation, in 
compliance with the fourth section of said act of Congress.” 

A. R. BREWER, 
Secretary Western Union Telegraph Company. 


ee tat 
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Sworn and subscribed before me the 14th day of April, A. D. 1885. 
In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate last above written. 
JOSEPH B. BRAMAN, 
Commissioner for the State of Pennsylvania in and for the 
State of New York, Resident in said City of New York. 


Office, Equitable building, 120 Broadway, New York city. 


1Y Defendant’s Points. 
In Court of Common Pleas of Dauphin County. April Term, 1885, 


COMMONWEALTH OF PENNSYLVANIA 
v8. > No. 480. 
WESTERN UNION TELEGRAPH Co. 


The court is asked to find as conclusions of law— 


1. That the taxation by the State of Pennsylvania of receipts are 
the property, owned in New York, of a corporation of the State of 
New York is in violation of a necessary implication of the Constitu- 
tion of the United States that each State shall have jurisdiction only 
over property within its territorial limits. 

2. That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union Tele- 
graph Company upon messages sent from points in Pennsylvania 
to points in other States, although payment for the said messages 
was actually received in Pennsylvania, is in violation of clause four 
of section eight of article I of the Constitution of the United States, 
which declares that “Congress shall have power to regulate com- 
merce with foreign nations and among the several States and with 
the Indian tribes.” 

3. That the taxation by the State of Pennsylvania of the whole or 
any portion of $170,000, the receipts of the Western Union Telegraph 
Company for messages sent from points in other States to points in 
Pennsylvania, said receipts never having been physically within the 
State of Pennsylvania, is in violation of clause four of section eight 
of article I of the Constitution of the United States, which reserves 
to Congress the power to regulate commerce with foreign nations 
and among the several States. 

4. That the taxation by the State of Pennsylvania of the whole 

or any portion of $650,000, the receipts of the Western 
20 Union Telegraph Company for messages sent from points 

outside of Pennsylvania to points outside of Pennsylvania, 
but over lines partly within said State, and said receipts never hav- 
ing been physically within the State of Pennsylvania, is in viola- 
tion of clause four of section eight of article I of the Constitution of 
the United States, which reserves to Congress the power to regulate 
commerce with foreign nations and among the several States. 

5. That the act of June 7, 1879, if it warrants the imposition of a 
tax upon the receipts of the Western Union Telegraph Company for 
messages sent from Pennsylvania into other States, or from other 
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States into Pennsylvania, or from other States to other States, pass- 
ing through the State of Pennsy!vania, or from messages sent by or 
on behalf of the United States Government, or by an officer thereof, 
is void, because in conflict with the act of Congress passed July 24, 
1866 (14 Statutes at Large, p. 221, Revised Statutes, p. 1024, section 
5263, et seq.), said section having been duly accepted and adopted 
by the Western Union Telegraph Company. 

6. That The Western Union Telegraph Company, defendant, is 
in no event liable for a larger sum than $1,362.38, being the tax 
upon $170,297.87, receipts derived from messages sent between points 
both of which are within the State of Pennsylvania. 

M. E. OLMSTED, 
Attorney for Western Union Telegraph Company, Defendant. 


(Endorsement:) 480. April term, 1885. Commonwealth vs. 
Western Union Telegraph Company. Pleadings, testimony, and 
defendant’s points. Filed May 12, 1885. 


Opinion of Court of Common Pleas. 


In Dauphin County Common Pleas. April Term, 1885. 


Vv 


COMMONWEALTH OF PENNSYLVANIA 
. 480. 
WESTERN Union TELEGRAPH COMPANY. 


Appeal from settlement of an account for tax on gross receipts. 


By the Court: 


This case was tried by the court without a jury. We find the 
facts as follows: 
21 1. Defendant is a corporation of the State of New York 
and has its principal office in the city of New York, in said 
State ; it is doing business in the State of Pennsylvania, and owns 
and operates telegraph lines extending into and through this State 
and into and through most of the other States of the Union ; it also 
operates several leased lines extending into and through this and 
other States, and it has numerous offices in this as well as in the 
other States. 

2. Defendant received at offices within this State, during the six 
months covered by this settlement appealed from, for messages sent 
from — to point within the State, the sum of $170,297.87. 

3. It also received at offices within the State, during the same 
period, for messages sent from points within the State to points in 
other States, the sum of $170,000.00. 

4. It also received at officesin other States, during the same 
22 period, for messages sent from points in other States to points 
within this State, the sum of $170,000.00. 

5. It also received at offices in other States, during the same 
period, for messages sent from points in other States to points in 
other States over lines of wire which are partly within this State, 
the sum of $650,000.00. 
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6. The telegraph business of defendant in this State and else- 
where is transacted through local agents or superintendents, who 
report to the general office, make settlements, and remit balances 
monthly into the general treasury of defendant, at its general office, 
in the city and State of New York. 

7. No more than $340,297.87 of the sums received during the 
six months covered by the settlement appealed from were actually 
received or were at any time after they were received physically 
within this State, viz., the $170,297.87 received for messages sent from 

point to point within the State, and the $170,000.00 received 
23 for messages sent from points within to points without the 

State. Allthe other amounts above specified were received in 
other States and were never, after they were received, physically 
within this State. 

8. Defendant, by a resolution of its board of directors, dated June 
5, 1867, formally accepted the provisions of the act of Congress of 
July 24, 1866, entitled “An act to aid in the construction of tele- 
graph lines and to secure to the Government the use of the same 
for postal and military purposes.” 

9. For the purposes of this case we find that the average proportion 
of line in this State over which the messages specified in paragraphs 
3 and 4 above were sent was one-third, and that over which the 
messages specified in paragraph 5 were sent was one-twelfth. De- 
fendant contends that the tax sought to be imposed upon it in this 
proceeding is invalid, for the following reasons, viz: : 

First. Because it is an attempt to tax property owned in 

24 New York by a New York corporation, “in violation of a 

necessary implication of the Constitution of the United States’ 

that each State shall have jurisdiction only over property within its 
territorial limits.” 

In considering this objection we must keep in view the facts of 
the case, which show that the “ property ” taxed is the money which 
accrued to defendant as gross receipts from business transacted by 
it within the State of Pennsylvania. Wedo not know of any pro- 
vision or implication of the Constitution of the United States which 
prohibits the taxation of such receipts; there certainly is no provision 
or “implication that each State shall have jurisdiction only over prop- 
erty within its territorial limits.” It may have jurisdiction over the 
property and not over the person, or over the person and not over 
the property ; the latter as well as the former may give jurisdiction 

to tax receipts such as we are concerned with in this case. 
25 And notwithstanding the legal fiction that a corporation 

“must dwell in the place of its incorporation, and cannot 
migrate to another sovereignty,” we hold that when a corporation 
does business in a State other than the one which created it, it is 
then present so as to subject itself to the jurisdiction of the State for 
some purposes, among which is that of taxation. The principals 
which lead to this conclusion are clearly stated in St. Clair v. Cox, 
106 U.S., 350, where it is said, at page 355: “All that there is in the 
legal residence of a corporation in the State of its creation consists 
in the fact that by its laws the corporators are associated together 
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and allowed to exercise as a body certain functions, with a right of 
succession in its members. Its officers and agents constitute all that 

is visible of its existence, and they may be authorized to act 
26 for it without as well as within theState. There would seem, 

therefore, to be no sound reason why, to the extent of their 
agency, they should not be equally deemed to represent it in the 
States for which they are respectively appointed when it is called to 
legal responsibility for their transactions.” 

Second. Defendant contends that the tax is invalid because it is 
a regulation of commerce between the several States, which is for- 
bidden by clause four of section eight of the Constitution of the 
United States. 

The Supreme Court of the United States has decided, in Reading 
Railroad Company v. Pennsylvania, 15 Wall., 284, that a tax on 
gross receipts accruing from the transportation of freight between 
the States is not a regulation of commerce. This was followed in 
Philadelphia and Southern Mail Steamship Co. v. Commonwealth, 
104 Penna. St., 109. We are unable to distinguish this case from 

those, and we are bound by them until, if ever, they are 
27 overruled or reversed. It certainly cannot be any more a 

regulation of commerce, as contended by defendant, to tax 
gross receipts which have accrued from business done within the 
State, but which have not been physically within the State, than it 
would be if such receipts had been physically here. If their phys- 
ical absence from the State would render the tax invalid, it must be 
for a reason other than that it is a regulation of commerce. 

Third. Defendant contends that the tax is invalid because it is in 


‘conflict with the act of Congress approved July 24, 1866, which was 


accepted by defendant. 

No fact has been shown or reason given why this is so and we 
know of none. 

We decline to find all or any of the conclusions of law which we 
are requested to find by defendant, with the same effect as if each 
were referred to by number and separately declined. 

Instead thereof we find the following: 
28 1. That defendant is liable for the tax in question upon 
the whole sum of $170,297.87, gross receipt- for messages sent 
from point to point within the State. 

2. That defendant is liable for said tax upon one-third of 
$170,000.00, gross receipts from messages sent from points within 
the State to points in other States. 

3. The defendant is liable for said tax upon one-third of 
$170,000.00, gross receipts for messages sent from points in other 
States to points within this State. 

4. That defendant is liable for said tax upon one-twelfth of 
$650,000.00, gross receipts for messages — from points in other 
States to points in other States, which passed over lines partly within 
this State. 

5. There is due from defendant to the Commonwealth in this 
case as follows: 
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Receipts for messages within the State, $170,297.87; tax.. $1,362 38 
Receipts for messages sent out of the State, $170,000 ; 


D, GEORGES CE cccccticecns eset 153 34 

29 Receipts for messages sent into the State, $170,000; 
Db, GEO CGIE 3 (OE concen ccsititnnisiieiaiih 453 34 

Receipts for messages sent through the State, $650,000 ; 
Pry BORN OBES § Cine nse cnes ecensendisisnaiiindl 433 33 

Interest from Jan. 20, 1885, to May 12, 1885, @ 12 % per 
QR cca cetctiniciowndmeinnsnnncis witieeiniediiien 99 99 
Attorney general’s commission, 5 % ....---.---..----- 135 11 
$2,937 49 


For which sum judgment is directed to be entered against de- 
fendant, if exceptions be not filed within the time limited by law. 
J. W. SIMONTON, P. J. 


(Endorsement:) 480. April term, 1885. Commonwealth v. West- 
ern Union Telegraph Company. Opinion. Filed May 12, 1885. 


Defendant's Exceptions. 


In Dauphin County Common Pleas. April T., 1885. 


v 


COMMONWEALTH OF PENNSYLVANIA 
480. 
WESTERN Unton TELEGRAPH COMPANY. 


30 This case having been tried by the court, without the in- 

tervention of a jury, under the act of April 22, 1874, defend- 
ant filed the following exceptions to the finding of the court, agree- 
ably to the provisions of the said act: 

1. The court erred in detlining to find as requested in defend- 
ant’s first point, which was as follows : 

“1. That the taxation by the State of Pennsylvania of receipts 
which are the property, owned in New York, of a corporation of the 
State of New York, is in violation of a necessary implication of the 
Constitution of the United States that each State shall have juris- 
diction only over property within its territorial limits.” 

2. The court erred in declining to find as requested in defend- 
ant’s second point, which was as follows: , 

“2. That the taxation by the State of Pennsylvania of the whole or 
any portion of $170,000, the receipts of the Western Union Tele- 

graph Company upon messages sent from points in Pennsy!- 
31 vania to points in other States, although payment for the said 

messages was actually received by Pennsylvania, is in viola- 
tion of clause four of section eight of article | of the Constitution of 
the United States, which declares that Congress shall have power to 
regulate commerce with foreign nations and among the several 
States and with the Indian tribes,” 

3. The court erred in declining to find as requested in defend- 
ant’s third point, which was as follows: ‘ 
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“3. That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union Tele- 
graph Company for messages sent from points in other States to 
points in Pennsylvania, said receipts never having been physically 
within the State of Pennsylvania, is in violation of clause four of 
section eiglit of article I of the Constitution of the United States, 

which reserves to Congress the power to regulate commerce 
32 with foreign nations and among the several States.” 
4. The court erred in declining to find as requested in de- 
fendant’s fourth point, which was as follows : 

“4. That the taxation by the State of Pennsylvania of the whole or 
any portion of $650,000, the receipts of the Western Union Tel- 
egraph Company for messages sent from points outside of Pennsyl- 
vania to points outside of Pennsylvania, but over lines partly within 
sid State, and said receipts never having been physically within 
the State of Pennsylvania, is in violation of clause four of section 
eight of article I of the Constitution of the United States, which re- 
serves to Congress the power to regulate commerce with foreign 
nations and among the several States.” 

5. The court erred in declining to find as requested in defendant’s 
fifth point, which was as follows: 

“5. That the act of June 7, 1879, if it warrants the imposition of 

a tax upon the receipts of the Western Union Telegraph 
33 Company for messages sent from Pennsy] vania into other States 

or from other States into Pennsylvania, or from other States 
to other States, passing through the State of Pennsylvania, or from 
messages sent by or on behalf of the United States Government or 
by an officer thereof, is void, because in conflict with the act of Con- 
gress passed July 24, 1866 (14 Statutes at Large, page 221, Revised 
Statutes, page 1024, section 5263, et seq.), said section having been 
duly accepted and adopted by the Western Union Telegraph Com- 

n he 

6. The court erred in declining to find as requested in defendant’s 
sixth point, which was as follows: 

“6. That the Western Union Telegraph Company, defendant, is 
in no event liable fora larger sum than $1,362.38, being the tax 
upon $170,297.87, receipts derived from messages sent between points 
both of which are within the State of Pennsylvania.” 

7. The court erred in its first conclusion of law as follows: 
34 “1. That the defendant is liable for the tax in question 
upon the whole sum of $170,297.87, gross receipts from mes- 

sages sent from point to point within the State.” 

8. The court erred in its second conclusion of law as follows: 

“2. That defendant is liable for said tax upon one-third of 
$170,000, gross receipts from messages sent from points within the 
State to points in other States.” 

9. The court erred in its third conclusion of law as follows: 

“3. The defendant is liable for said tax upon one-third of 
$170,000, gross receipts from messages sent from points in other 
States to points within this State.” 

10. ‘The court erred in its fourth conclusion of law as follows: 


| 
| 
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“4. That defendant is liable for said tax upon one-twelfth of 
$650,000.00, gross receipts for messages from points in other States 
to points in other States which passed over lines partly within this 
State.” 


35 11. The court erred in its fifth conclusion of law as fol- 
lows: 


“5 There is due from defendant to Commonwealth in this case 
as follows: 


Receipts for messages within the State, $170,297.87 ; tax, $1,362 38 
Receipts for messages sent out of the State, $170,000; 4, 


POS 6 CUE deli iwi tin edb mn ckcienet Sich 453 34 

Receipts for messages sent into the State, $170,000; 4, 
Seaes ¢ CN Geode Gateinncdeisewcdend Gale 453 34 

Receipts for messages sent through the State, $650,000 ; 
Fo, GOR OOS) (Ol ecdcctedneccosctises deine 433 33 

Interest from Jan’y 20, 1885, to May sett 1885, @ 12 % 
OOF GROUED scorn wate dian thei denn ssc ads ead bee 99 99 
Attorney general’s commission, 5% -.-. ----- -------- 135 11 
$2,957 49 


For which sum judgment is directed to be entered against defend- 
ant, if exceptions be not filed within the time limited by law.” 


12. The court erred in not directing judgment to be entered in 
favor of defendant. 
Harrisburg, Pa., May 15, 1885. 
M. E. OLMSTED, 
Attorney for Defendant. 


(Endorsement:) 480. April term, 1885. 


Defendant’s Exceptions. Filed May 16, 1885. 


36 COMMONWEALTH OF PENNSYLVANIA 
v. 
WesTERN Unton TELEGRAPH COMPANY. 


Order of court overruling exceptions. 


May 16, 1885. 


The foregoing exceptions are severally overruled and judgment 
is ordered to be entered for the amount found by the court to be 
due. 


By the court. 
J. W. SIMONTON, P. J. 


Tt 
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Writ of Prror from the Supreme Court of Pennsylvania. 


37 Mipp.ie District or PENNSYLVANIA, sct: 
[Seal of Supreme Court of Penna., Middle District. ] 


The Commonwealth of Pennsylvania to the justices of the court of 
common pleas for the county of Dauphin, Greeting : 


Because in the record and process and in rendering the judgment 
in a certain plaint which was in our said court, before the judges of 
the same court, by our writ, between the Western Union Telegraph 
Company, plaintiff in error, and the Commonwealth of Pennsylva- 
nia, defendant in error, as it is said, manifest error hath intervened, 
to the great damage of the said plaintiff in error, as by complaint 
of the same plaintiff in error we have received information, we, 
willing that if any error be therein it should be corrected and that 
speedy justice be done to the parties in this part, do command you 
that, if judgment, as it is said, be rendered in the said plea, then the 
record and process and all things touching the same, under your 
seals, distinctly and openly, you have before the justices of our su- 
preme court of Pennsylvania, to be held at Harrisburg, in and for 
the middle district of said Commonwealth, on the 21st Monday 
foll. 1 Mon. of Jan., 1885, next, being the lst Monday of the term, 
and this writ, that, the record and process aforesaid being inspected, 
we may further cause to be done what of right and according to our 
laws and customs ought. 

Witness the Honorable Ulysses Mercer, doctor of laws, chief jus- 
tice of our supreme court, at Harrisburg, the 25 day of May, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Commonwealth the one hundred and ninth. 

WILLIAM PEARSON, 
Prothonotary. 


38 Endorsement: No. 23. May term, 1885. Supreme court, 

middle district. Western Union Telegraph Co., plaintiff in 
error, v. Commonwealth of Pennsylvania, defendant in error. Writ 
of error to the court of common pleas for the county of Dauphin 
(No. 480, April term, 1885). Returnable 21 Monday following 1 
Monday of January, 1885. Rule on defendant in error to appear 
and plead on the return day of the writ. N.B.—10 days’ notice to 
the parties or counsel below is necessary to compel an appearance. 
Filed in supreme court May 30, 1885. Filed in Dauphin common 
pleas May 25, 1885. 


I certify that recognizance for costs in $100.00, with A.C. Stamm 
as bail, has been filed in the supreme court. 
WILLIAM PEARSON, 


Prothonotary. 
39 Acceptance of Service of Writ. 


May 25, 1885.—Service of within writ accepted. 
ROBERT SNODGRASS, 
Deputy Attorney General. 


THE COMMONWEALTH OF PENNSYLVANIA. 


Return to Writ. 


The record and process and all things touching the same, so full 
and entire as before us they remain, to the honorable the judges of 
the supreme court of the Commonwealth of Pennsylvania, sitting 
in and for the middle district, we certify and send as within we are 


commanded. 
J. W. SIMONTON, P. J. [1 8.] 


In the Supreme Court of Pennsylvania, in and for the Middle Dis- 
trict of said Court. April Term, 1885. 


Ata supreme court of the State of Pennsylvania, sitting in and 
fur the middle district of said court, at the city of Harrisburg, Penn- 
sylvania, on the 21st Monday following the 1st Monday of 
40 January, A. D. 1885—present, the Honorable Ulysses Mercer, 
chief justice ; and Isaac G. Gordon, Edward M. Paxon, John 
Trunkey, James P. Sterrett, Henry Green, and Silas M. Clark, jus- 
tices; and William Pearson, prothonotary of the said supreme court 
of Pennsylvania, in and for the said middle district, to May term, 
1885, No. 23—it is contained as follows, to wit: 


Writ of Error to the Court of Common Pleas of Dauphin County. 


WesTERN Union TeLEGRAPH Company, Defendant Below, 


v. | No 480. 


COMMONWEALTH OF PENNSYLVANIA, Plaintiff Below. 


Olmsted. 

Docket entry : 

1885, May 25.—Prec., aff., & recog. filed, es die, exit writ of error, 
r-t-ble 21 Monday following 1 Monday of January, 1885. 

1885, May 30.—Record returned and filed. 

“ June 1.—Assignments of error filed. 
“  4—Argued. 
‘2 ‘<diaiement affirmed, per curiam. 
41 1885, Sept. 24—Writ of error from the Supreme Court of the 
United States received and filed. 

1885, July 3.—Petition for allocatur of writ from the Supreme 
Court of the United States. Allocatur of said writ by Hon. Joseph 
P. Bradley, justice of said court, and writ of error bond in the sum 
of $5,000 received and filed. 

1885, Sept. 25.—Citation from said Hon. Joseph P. Bradley and affi- 
dawit of service thereof on the deputy attorney general of the Com- 
mn wealth of Pennsylvania received and filed. 

Certified from the record. 

[Seal of the Supreme Court of Pennsylvania, Middle District, 1776.] 


WILLIAM PEARSON, 
Prothonotary. 
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Precipe, Affidavit, and Recognizance for Writ of Error. 


42 In the Supreme Court of Pennsylvania for the Middle 
District. 


WESTERN UNION TeLcecraPpH, Company, Defendant Below, Plaintiff 
in Error, 
v8. 
COMMONWEALTH OF PENNSYLVANIA, Plaintiff Below, Defendant in 
Error. 


Issue writ of error to the court of common pleas of Dauphin 
county to remove the record and proceeding in a certain action of 
debt depending therein to No. 480, of April term, 1885, returnable 


to May term, 1885. 
M. E. OLMSTED, 
Attorney for Plaintiff in Error. 


To William Pearson, proth’y supreme court cf Pa., middle dis- 
trict. 


DAUPHIN COUNTY, 88: 


M. E. Olmsted, attorney for the above-named plaintiff in error, 
being duly sworn according to law, deposes and says that the writ 
of error in this case is not intended for delay. 


M. E. OLMSTED. 


Sworn & subscribed before me this 25 day of May, 1885. 
WILLIAM PEARSON, 
Prothonotary. 


43 Surwrit of Error to the Court of Common Pleas for the County of 
Dauphin of April Term, 1885. 


In the Supreme Court of Penn’a for the Middle District. 
DAUPHIN COUNTY, 88 : 


WasTERN Union TELEGRAPH Company, Plaintiff in Error, 
V8. No. 480. 
COMMONWEALTH OF PENNSYLVANIA, Defendant in Error. 


We, M. E. Olmsted, attorney for Western Union Telegraph Com- 
pany, and A. C. Stamm, severally acknowledge to owe the above- 
named defendant in error the sum of one hundred dollars, upon con- 
dition that the above-named plaintiff in error prosecute writ of 
error with effect; and if judgment be affirmed or the writ of error 
be discontinued or non-prossed to pay the cost adjudged accruing 
upon such judgment, and all other damages and costs that may be 
awarded upon such writ of error. 

M. E. OLMSTED, 


Attorney for Western Union Telegraph Company. 
A. C. STAMM. 
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Taken and acknowledged this 25 day of May, A. D. 1885. 
WILLIAM PEARSON, 
Prothonotary. 


44 (Endorsement :) No. 23. May term,1885. Supreme court 

of Pennsylvania, middle district. Western Union Telegraph 
Company, plaintiff in error, v. Commonwealth of Pennsylyania, a : 
fendant in error. Dauphin county. Precipe, affidavit, and recog- 
nizance for writ of error. Filed May 25,1885. M. E. Olmstead, at- 
torney for plaintiff in error. 


Assignments of Error. 


Supreme Court of Pennsylvania, Middle District. May Term, 1885. 


WesTERN UNION TELEGRAPH COMPANY 
v. No. 23. 
COMMONWEALTH OF PENNSYLVANIA. 
I. The court erred in overruling defendant’s first exception, which 
exception was as follows : 
45 “1. The court erred in declining to find as requested in 
defendant’s first point, which point was as follows: 

“1. That the taxation by the State of Pennsylvania of receipts 
which are the property, owned in New York, of a corporation of the 
State of New York, is in violation of a necessary implication of the 
Constitution of the United States that each State shall have juris- 
diction only over property within its territorial limits.” 

II. The court erred in overruling defendant’s second exception, 
which exception was as follows: 

“2. The court erred in declining to find as requested in defend- 
ant’s second point, which was as follows: 

“9. That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union Tele- 
graph Company a messages sent from points in Pennsylvania to 

poiuts in other States, although payment for the said mes- 
46 sages was actually received in Pennsylvania, is in violation of 

clause four of section eight, article I, of the Constitution of 
the United States, which declares that Congress shall have power to 
regulate commerce with foreign nations and among the several 
States and with the Indian tribes.” 

III. The court erred in overruling defendant’s third exception, 
which exception was as follows : 

“3. The court erred in declining to find as requested in defend- 
ant’s third point, which was as follows : 

“3. That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union Tele- 
graph Company for messages sent from points in other States to 
points in Pennsylvania, said receipts never having been physically 
within the State of Pennsylvania, is in violation of clause four of 
section eight of article I of the Constitution of the United States, 


ee See 
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which reserves to Congress the power to regulate commerce 
47 with foreign nations and among the several States.” 
IV. The court erred in overruling defendant’s fourth ex- 
ception, which exception was as follows: 

“4. The court erred in declining to find as requested in defend- 
ant’s fourth point, which was as follows: 

“4. That the taxation by the State of Pennsylvania of the whole 
or any portion of $650,000, the receipts of the Western Union Tele- 
graph Company for messages sent from points outside of Pennsyl- 
vania to points outside of Pennsylvania, but over lines partly within 
said State, and said receipts never having been physically within 
the State of Pennsylvania, is in violation of clause four of section 
eight of article I of the Constitution of the United States, which re- 
serves to Congress the power to regulate commerce with foreign 
nations and among the several States.” 

V. The court erred in overruling defendant’s fifth excep- 
48 tion, which exception was as follows: 
“5. The court erred in declining to find as requested iu 
defendant’s fifth point, which was as follows: 

“5. That the act of June 7, 1879, if it warrants the imposition of 
a tax upon the receipts of the Western Union Telegraph Company 
from messages sent from Pennsylvania into other States or from 
other States into Pennsylvania, o1 from other States to other States 
“tear through the State of Pennsylvania, or from messages sent 

y or on behalf of the United States Government or by an officer 
thereof, is void because in conflict with the act of Congress passed 
July 24, 1866 (14 Statutes at Large, p. 221, Revised Statutes, p. 1024, 
section 5263, et seqg.), said section having been duly accepted and- 
adopted by the Western Union Telegraph Company.” 

VI. The court erred in overruling defendant's sixth exception, 

which exception was as follows: 
49 “6. The court erred in declining to find as requested in 
defendant’s sixth point, which was as follows: 

“6. That The Western Union Telegraph Company, defendant, is 
in no event liable fora larger sum than $1,362.38, being the tax 
upon $170,297.87, receipts derived from messages sent between 
points both of which are within the State of Pennsylvania.” 

VII. The court erred in overruling defendant’s seventh exception, 
which exception was as follows: 

“7. The court erred in its first conclusion of law as follows: 

“1. That defendant is liable for the tax in question upon the 
whole sum of $170,297.87, gross receipts for messages sent from 
point to point within the State.” 

VIII. The court erred in overruling defendant’s eight- excep- 
tion, which was as follows: 

“8. The court erred in its second conclusion of law as follows : 

“2. That defendant is liable for said tax upon one-third 
50 of $170,000, gross receipts from messages sent from points 
within the State to points in other States.” 

IX. The court erred in overruling defendant’s ninth exception, 
which exception was as follows: 
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“9. The court erred in its third conclusion of law as follows : 

“3. That defendant is liable for said tax upon one-third of 
$170,000, gross receipts from messages sent from points in other 
States to points within this State.” 

X. The court erred in overruling defendant’s tenth exception, 
hich exception was as follows: 

“10. The court erred in its fourth conclusion of law as follows : 

“4. That defendant is liable for said tax upon one-twelfth of 
$650,000, gross receipts for messages from points in other States to 
points in other States which passed over _ partly within this 
State.” 

XI. The court erred in overruling defendant’s eleventh exception, 
which exception was as follows: 

“11. The court erred in its fifth conclusion of law as follows : 
51 “5. There is due from defendant to the Commonwealth 
in this case as follows: 


Receipts for messages within the State, $170,297.87; tax-. $1,362 38 
Receipts for messages sent out of the State, $170,000 ; 


Dy. GENES $ Wccinnd 1nvccccessciinie 153 34 
Receipts for messages sent into the State, $170,000; 
i, CES GUN nich cdicticrtien stnentngincecetien alittle andi 453 34 
Receipts fur messages sent through the State, $650, 000 ; 
Pic GRE TORGS Fk, ren: een wiicier amas eclbsid elon 433 33 
Interest from Jan. 20, 1885, to May 12 , 1885, (@ 12% per 
CORI scan qnitccsin cciiven jtinttaitcit aici bitten sachaniehNalidiisliedeiaiiay aibuiad 99 99 
, Attorney general’s commission, @ 5%-.-.--.--.. .-..-- 135 11 
j $2,937 49 
| For which sum judgment is directed to be entered against de- 
; fendant if exceptions be not filed within the time limited by law.” 


| XI. The court erred in overruling defendant's twelfth exception, 


} which exception was as follows: 
| “12. The court erred in not directing judgment to be entered in 
it favor of defendant.” 
} M. E. OLMSTED, 
Attorney for Plaintiff in Error. 
| 52 Endorsement: No. 23. May term, 1885. Western Union 
Telegraph Co. v. Commonwealth of Pennsylvania. Assign- 
_ ments of error. - Filed June 1, 1885. 


Opinion of Supreme Court. 


WesteRN Unton TeLecrapu Co. v. COMMONWEALTH. 


Error to C. P. of the county of Dauphin. 


Per curiam: 
This judgment is affirmed on the opinion of the learned judge in 
the court below. 
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which reserves to Congress the power to regulate commerce 
47 with foreign nations and among the several States.” 
IV. The court erred in overruling defendant’s fourth ex- 
ception, which exception was as follows: 

“4. The court erred in declining to find as requested in defend- 
ant’s fourth point, which was as follows: 

“4. That the taxation by the State of Pennsylvania of the whole 
or any portion of $650,000, the receipts of the Western Union Tele- 
graph Company for messages sent from points outside of Pennsyl- 
vania to points outside of Pennsylvania, but over lines partly within 
said State, and said receipts never having been physically within 
the State of Pennsylvania, is in violation of clause four of section 
eight of article I of the Constitution of the United States, which re- 
serves to Congress the power to regulate commerce with foreign 
nations and among the several States.” 

V. The court erred in overruling defendant’s fifth excep- 
48 tion, which exception was as follows: 
“5. The court erred in declining to find as requested iu 
defendant’s fifth point, which was as follows: 

“5. That the act of June 7, 1879, if it warrants the imposition of 
a tax upon the receipts of the Western Union Telegraph Company 
from messages sent from Pennsylvania into other States or from 
other States into Pennsylvania, or from other States to other States 
— through the State of Pennsylvania, or from messages sent 

y or on behalf of the United States Government or by an officer 
thereof, is void because in conflict with the act of Congress passed 
July 24, 1866 (14 Statutes at Large, p. 221, Revised Statutes, p. 1024, 
section 5263, et seq.), said section having been duly accepted and. 
adopted by the Western Union Telegraph Company.” 

VI. The court erred in overruling defendant's sixth exception, 

which exception was as follows: 
49 “6. The court erred in declining to find as requested in 
defendant's sixth point, which was as follows: 

“6. That The Western Union Telegraph Company, defendant, is 
in no event liable for a larger sum than $1,362.38, being the tax 
upon $170,297.87, receipts derived from messages sent between 

ints both of which are within the State of Pennsylvania.” 

VIL. The court erred in overruling defendant’s seventh exception, 
which exception was as follows: 

“7. The court erred in its first conclusion of law as follows: 

“1. That defendant is liable for the tax in question upon the 
whole sum of $170,297.87, gross receipts for messages sent from 
point to point within the State.” 

VIII. The court erred in overruling defendant’s eight- excep- 
tion, which was as follows: 

“8. The court erred in its second conclusion of law as follows: 

“2. That defendant is liable for said tax upon one-third 
50 of $170,000, gross receipts from messages sent from points 
within the State to points in other States.” 

IX, The court erred in overruling defendant’s ninth exception, 
which exception was as follows: 
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“9. The court erred in its third conclusion of law as follows: . 
“3. That defendant is liable for said tax upon one-third of 
$170,000, gross receipts from messages sent from points in other 
States to points within this State.” 
X. The court erred in overruling defendant’s tenth exception, 
hich exception was as follows : 
“10. The court erred in its fourth conclusion of law as follows : 
“4. That defendant is liable for said tax upon one-twelfth of 
2 $650,000, gross receipts for messages from points in other States to 
points in other States which passed over ues partly within this 
State.” 
XI. The court erred in overruling defendant’s eleventh exception, 
which exception was as follows: 
“11. The court erred in its fifth conclusion of law as follows : 
51 “5. There is due from defendant to the Commonwealth 
in this case as follows : 


Receipts for messages within the State, $170,297.87; tax. $1,862 38 
Receipts for messages sent out of the State, $170,000 ; 


A, GOONS = CB ccinte cwscchdannegdiieeenel 153 34 
Receipts for messages sent into the State, $170,000; 
Db, FO e AO pic cr meih nie osiiveiindenmmaes 453 34 
Receipts for messages sent through the State, $650, 000 : 
Pars. GG AOS 6 UNG cee onwenaiewadiep anand 433 33 
Interest from Jan. 20, 1885, to May 12, 1885, @ 12% per 
OED ctnicinn ne ems ctnint imtisinn mani abcde 99 99 
Attorney general’s commission, @ 5%--------. ------ 135 11 
$2,937 49 
For which sum judgment is directed to be entered against de- 
i fendant if exceptions be not filed within the time limited by law.” 


| XI. The court erred in overruling defendant's twelfth exception, 
which exception was as follows : 


“12. The court erred in not directing judgment to be entered in 


i favor of defendant.” 

) M. E. OLMSTED, 

j Attorney for Plaintiff in Error. 

4 52 Endorsement: No. 23. May term, 1885. Western Union 
« Telegraph Co. v. Commonwealth of Pennsylvania. Assign- 
oo ments of error. - Filed June 1, 1885. 

’ 

‘ Opinion of Supreme Court. 

WeEsTERN Unton TELEGRAPH Co. v. COMMONWEALTH. 

Error to C. P. of the county of Dauphin. 


Per curiam: 


This judgment is affirmed on the opinion of the learned judge in 
the court below. 
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Endorsement: No. 23. May term, 1885. Western Union Tele- 
graph Company v. Commonwealth. Opinion, per curiam. Filed 
June-4, 1885. 


Return to Writ of Error. 


And now here, on this day, to wit, Sept. 24th, A. D. 1885, 
53 the said The Western Union Telegraph Company produced 
to the supreme court of Pennsylvania here the writ of the 
United States of America for the correcting of errors of and upon 
the premises, commanding the record and proceedings aforesaid of 
the judgment aforesaid so as aforesaid rendered, with all things 
touching the same, to be transmitted to the Supreme Court of the 
United States to be held at the city of Washington on the second 
Monday of October next, which writ of error is hereunto attached. 
In pursuance whereof and according to the form and effect of the 
act of Congress in such case made and provided a transcript of the 
record and proceedings of the judgment aforesaid so as aforesaid 
rendered, with all things relating to the same, together with the said 
writ of error, are hereby transmitted to the said Supreme Court of 
the United States accordingly. 


54° Petition for Allocatur. 


To the Honorable Joseph P. Bradley, justice of the Supreme Court 
of the United States: 

The petition of the Western Union Telegraph Company respect- 
fully showeth— 

That your petitioner is a corporation created by and existing 
under the laws of the State of New York, having its principal office 
in the city of New York, in said State. 

That it owns or leases and operates lines of telegraph in every 
State of the Union, in the Territories, and in Canada, and lines of 
ocean cable between this county and Europe. 

That a portion of its receipts are derived from the sending of tel- 
egraphic messages over continuous lines of telegraph partly within 
the State of Pennsylvania. 

That some of said messages are sent between points both within 
the State of Pennsylvania, some from points in Pennsylvania to 
points outside of Pennsylvania, some from points outside of Penn- 

sylvania to points in Pennsylvania, and some between points 
55 both of which are outside of the State of Pennsylvania, but 

over lines of telegraph passing through the State of Penn- 
sylvania. 

That the business of the company in Pennsylvania and elsewhere 
is transacted through local agents or superintendents, who report to 
the general office, make settlements, and remit balances monthly 
into the general treasury at its general office’ in the city of New 
York. 

That the auditor general and State treasurer of Pennsylvania set- 
tled an account against your petitioner for a tax upon its gross 
receipts derived from telegraphic business as aforesaid, claimed 
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to be due to the said State for the six months ending June 30, 1884. 

That your petitioner appealed from the action of the State treas- 

urer and auditor quand to the court of common pleas of Dauphin 

county, to No. 480, April term, 1885, as provided by law, and 

56 upon the trial of the cause submitted, through counsel, the 
following points: 

“1. That the taxation by the State of Pennsylvania of receipts which 
are the property, owned in New York, of a corporation of the State of 
New York is in violation of a necessary implication of the Constitu- 
tion of the United States that each State shall have jurisdiction only 
over property within its territorial limits. 

“2. That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union Tele- 
graph Company upon messages sent from points in Pennsylvania 
to points in other States, although payment for said messages was 
actually received in Pennsylvania, is in violation of clause four 
of section eight of article I of the Constitution of the United States, 

which declares that ‘Congress shall have power to regulate 
57 commerce with foreign nations and among the several States 
and with the Indian tribes.’ 

“3. That the taxation by the State of Pennsylvania of the whole or 
any portion of $170,000, the receipts of the Western Union Telegraph 
Company for messages sent from points in other States to points in 
Pennsylvania, said receipts never having been physically within the 
State of Pennsylvania, is in violation of clause four of section eight 
of article I of the Constitution of the United States, which reserves 
to Congress the power to regulate commerce with foreign nations 
and among the several States. 

“4. That the taxation by the State of Pennsylvania of the whole 
or any portion of $650,000, the receipts of the Western Union 
Telegraph Company for messages sent from points outside of Penn- 
sylvania to points outside of Pennsylvania, but over lines partly 

within said State, and said receipts never having been phys- 
58 ically within the State of Pennsylvania, is in violation of 

clause four of section eight of article I of the Constitution of 
the United States, which reserves to Congress the power to regulate 
commerce with roreign nations and among the several States. 

“5. That the act of June 7, 1879, if it warrants the imposition of a 
tax upon the receipts of the Western Union Telegraph Company for 
messages sent from Pennsylvania into other States, or from other 
States into Pennsylvania, or from other States to other States pass- 
ing through the State of Pennsylvania, or from messages sent by or 
on behalf of the United States Government or by an officer thereof, 
is void because in conflict with the act of Congress passed July 24, 
1866 (14 Statutes at Large, p. 221, Revised Statutes, p. 1024, section 
5263, et seq.), said section having been duly accepted and adopted 

by the Western Union Telegraph Company. 
59 “6. That The Western Union Telegraph Company, de- 
fendant, is in no event liable for a larger sum than $1,362.38, 
being the tax upon $170,297.87, receipts derived from messages sent 
between points both of which are within the State of Dennestveiita? 
4—317 


lr oo 


i i Tt ia — seteiestnteestaentnitaaataeaeanteanti a caemner team 


j 
26 THE WESTERN UNION TELEGRAPH COMPANY VS. 


That the said court of common pleas of Dauphin county, in an 
opinion filed by the Honorable J. W. Simonton, president judge 
thereof, declined to find as requested in the points submitted by 
your petitioner, and in passing thereon decided as follows: 

“We decline to find all or any of the conclusions of law which we 
are requested to find by defendant with the same effect as if each 
were referred to by number and separately declined. 

“Instead thereof we find the following: 

“1. That defendant is liable for the tax in question upon the 
whole sum of $170,297.87, gross receipts for messages sent from point 

to point within the State. 
60 “2. That defendant is liable for said tax upon one-third of 
$170,000, gross receipts from messages sent from points within 
the State to points in other States. 
‘*3. That defendant is liable for said tax upon one-third of 
$170,000, gross receipts from messages sent from points in other 
States to points within this State. 

“4. That defendant is liable for said tax upon one-twelfth of 
$650,000, gross receipts for messages from points in other States to 
points in other States which passed over feuns partly within this 
State. 

“5. There is due from defendant to the Commonwealth in this 
case as follows: 


Receipts for messages within the State, $170,297.87; tax.. $1,362 38 
Receipts for messages sent out of the State, $170,000 ; 


}, EE Se aienhth dics cenmminensieiaeinhdiaadinene a> eciani 453 34 

Receipts for messages sent into the State, $170,000; 
}, ge te I CEE ae can = nO eS A 453 34 

Receipts for messages sent through the State, $650,000 ; 
I al saicnes, wretiin remenan dan mendes 433 33 

61 Interest from Jan. 20,1885,to May 12, 1885, @ 
I la ction dass calisicinpiten to cnen inppunsh ectnen ene i 99 99 
Attorney general’s commission, 5% -.---------------- 135 11 
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For which sum judgment is directed to be entered against de- 
fendant if exceptions be not filed within the time limited by law.” 

That your petitioner filed exceptions to the ruling of the court 
upon the points submitted as aforesaid, and also to the conclusions 
of law embraced in the language of the opinion above quoted. 

That the said exceptions were all overruled by the court of com- 
mon pleas of Dauphin county, and judgment entered against your 
petitioner for $2,957.49. 

That by writ of error the said cause was by your petitioner re- 
moved to the supreme court of Pennsylvania, to No. 23, May term, 
1885, middle district, of said court. 

That in the supreme court of Pennsylvania your petitioner as- 

signed as error the overruling by the court of common pleas 
62 of Dauphin county of the exceptions above stated, embracing 

the points submitted by your petitioner upon the trial of the 
cause in the said court as above shown. 


AX .2R ogo > as - 
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That the supreme court of Pennsylvania, upon the 4th day of 
June, A. D. 1885, affirmed the judgment of the court of common 
pleas of Dauphin county. ) 

That the supreme court of Pennsylvania, in which said cause was 
heard and decided, is the highest court of record and the court of 
last resort in the Commonwealth of Pennsylvania. 

That the judgment of the said court is final. 

That the judgment of said court, as already shown, necessarily 
involved the decision of a Federal question, and that said judgment 
is in favor of the State law and against the immunity claimed by 

your petitioner under the Constitution of the United States. 
63 Wherefore your petitioner, herewith presenting a bond, 

with security, for approval, prays that a writ of error may be 
allowed to issue to the said supreme court of Pennsylvania to bring 
up the record to the Supreme Court of the United States for correc- 
tion in that which violates the Constitution and laws thereof, and 
that the citation to defendant may accompany the same. 

And it will ever pray, &c. 

WESTERN UNION TELEGRAPH 
COMPANY, 
By its attorneys, M. E. OLMSTED, 
WILLARD BROWN. 


Allocatur of Writ. 


The writ of error is allowed in the above case. 


July 2, 1885. 
JOSEPH P. BRADLEY, 
Associate Justice of the Supreme Court of the United States. 


Endorsement: Western Union Telegraph Company v. Com- 
64 monwealth of Pennsylvania. Petition of allocatur. Filed 
in 8S. C. of Pa. July 3, 1885. 


Writ of Error Bond. 
Supreme Court of the United States. 


WesTERN Union TELEGRAPH Company, Plaintiff in Error, 
v. No. 23 
COMMONWEALTH OF PENNSYLVANIA, Defendant in Error. 


In error to the’supreme court of Pennsylvania, middle district. 


May 7, 1875. 


Know all men by these presents that we, the Western Union Tele- 
graph Company, a corporation of the State of New York, and Thomas 
T. Eckert and W. C. Humstune, of the city of New York, county of 
New York, and State of New York, are held and firmly bound unto 
the Commonwealth of Pennsylvania in the sum of five thousand 
dollars ($5,000), lawful money of the United States of America, to be 
paid to the said Commonwealth of Pennsylvania or her certain at- 
torney or assigns; to which payment, well and truly to be made, 


et get ee 
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we do bind ourselves and each of us, our heirs, executors, 
65 administrators, and successors, firmly by these presents. 


Sealed with our seals and dated the 25th day of June, A. D. 1885. 
Whereus lately at a court of common pleas in and for the county 
of Dauphin judgment was entered against the Western Union 
Telegraph Company, at the suit of the Commonwealth of Pennsy|- 
vania, of April term, 1885, No. 480, which judgment was afterwards 
affirmed by the supreme court of the State of Pennsylvania, in a 
certain plea and suit in said court, of May term, 1885, No. 23, and 
the said Western Union Telegraph oe has prosecuted a writ 
of error to the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled suit by the supreme court 
of Pennsylvania: 
Now, the condition of this obligation is such that if the 
66 above-named Western Union Telegraph Company, plaintiff 
in error, shall prosecute its writ of error with effect and an- 
swer all damagesand costs if it shall fail to make good its plea, then 
this obligation to be void; otherwise to remain in full force and 
effect. 
[Seal of the Western Union Telegraph Company. ] 
WESTERN UNION TELEGRAPH 
COMPANY, 
By NORVIN GREEN, President. 
Attest : A. R. BREWER, Secretary. 
THOMAS T. ECKERT. SEAL. 
W. C. HUMSTONE. SEAL. 


Approved July 2, 1885. 
JOSEPH P. BRADLEY, 


Associate Justice of the Supreme Court of U. States. 


Endorsement: Western Union Telegraph Company v. Common- 
wealth of Pennsylvania. Bond. Filed in 8. C. of Penna. July 3, 


1885. 
Certificate. 


67 STATE OF PENNSYLVANIA: 


In testimony that the foregoing, contained on pages six to sixty- 
seven, inclusive, is a full, true, and correct copy cf the record and 
proceedings of the supreme court of Pennsylvania, the highest court 
of law and equity in the State of Pennsylvania, in the case lately 
depending therein, to No. 23, of May term, 1885, middle district, 
wherein The Western Union Telegraph Company was plaintiff in 
error and The Commonwealth of Pennsylvania was defendant in 
error, | have hereunto subscribed my nameand affixed the seal of 
the said supreme court, at Harrisburg, this twenty-fifth day of Sep- 
tember, A. D. 1885. 

[Seal of the Supreme Court of Pennsylvania, 1776.] 
WILLIAM PEARSON, 
Prothonotary of the Supreme Court of Pa., Middle District. 
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Assignments of Errors. 


68 In the Supreme Court of the United States. October Term, 
1885. 


WesTeERN Unton TELEGRAPH COMPANY 
v8. 90 
COMMONWEALTH OF PENNSYLVANIA. 


Surwrit of error by Western Union Telegraph Company to the su- 
preme court of Pennsylvania. 


1. The learned court erred in sustaining the court of common 
pleas of Dauphin county in overruling the following point submitted 
on behalf of the company : 

“That the taxation by the State of Pennsylvania of receipts which 
are the property, sands te New York, of acorporation of the State 
of New York is in violation of a necessary implication of the Con- 
stitution of the United States that each State shall have jurisdiction 
only over property within its territorial limits.” 

2. The learned court erred in sustaining the court of common 

pleas of Dauphin county in overruling the following point 
69 submitted on behalf of the company : 

“That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union Tele- 
graph Company upon messages sent from points in Pennsylvania 
to points in other States, although payment for the said messages 
was actually received in Pennsylvania, is in violation of clause four 
of section eight of article I of the Constitution of the United States, 
which declares that ‘Congress shall have power to regulate commerce 
with foreign nations and among the several States and with the 
Indian tribes.’ ” 

3. The learned court erred in sustaining the court of common 
pleas of Dauphin county in overruling the following point submitted 
on behalf of the company: 

“That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union Tele- 
graph Company for messages sent from points in other States to 
points in Pennsylvania, said receipts never having been physically 
within the State of Pennsylvania, is in violation of clause four of 

section eight of article I of the Constitution of the United 
70 States, which reserves to Congress the power to regulate com- 
merce with foreign nations and among the several States.” 

4. The learned court erred in sustaining the court of common 
pleas of Dauphin county in overruling the following point submitted 
on behalf of the company: 

“That the taxation by the State of Pennsylvania of the whole or 
any portion of $650,000, the receipts of the Western Union Tel- 
egraph Company for messages sent from points outside of Pennsyl- 
vania to points outside of Pennsylvania, but over lines partly within 
said State, the said receipts never having been physically within 
the State of Pennsylvania, is in violation of clause four of section — 
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eight of article'I of the Constitution of the United States, which re- 
serves to Congress the power to regulate commerce with foreign 
nations and among the several States.” 

5. The learned court erred in sustaining the court of common 
pleas of Dauphin county in overruling the following point submitted 
on behalf of the company: 

“That the act of June 7, 1879, if it warrants the imposition 
71 of a tax upon the receipts of the Western Union Telegraph Com- 
pany for messages sent from Pennsylvania into other States, or 
from other States into Pennsylvania, or from other States to other 
States passing through the State of Pennsylvania, or from messages 
sent by or on behalf of the United States Government or by an 
otficer thereof, is void because in conflict with the act of Con- 
gress passed July 24, 1866 (14 Statutes at Large, p. 221, Revised 
Statutes, p. 1024, section 5263, ef seq.), said section having been 
duly accepted and adopted by the Western Union Telegraph Com- 
any.” 
‘ 6. The learned court erred in sustaining the court of common 
pleas of Dauphin county in overruling the following point submitted 
on behalf of the company. 

“That The Western Union Telegraph Company, defendant, is in 
no event liable for a larger sum than $1,362.38, being the tax 
upon $170,297.87, receipts derived from messages sent between points 
both of which are within the State of Pennsylvania.” 

7. The learned court erred in not sustaining the company’s ex- 
ception to the following conclusion of law by the court of common 

pleas of Dauphin county: 
72 “That defendant is liable for the tax in question upon 
the whole sum of $170,297.87, gross receipts for messages 
sent from point to point within the State.” 

8. The learned court erred in not sustaining the company’s ex- 
ception to the following conclusion of law by the court of common 
pleas of Dauphin county : 

“ That pe seeder is liable for said tax upon one-third of 
$170,000, gross receipts from messages sent from points within the 
State to points in other States.” 

9. The learned court erred in not sustaining the company’s ex- 
ception to the following conclusion of law by the court of common 
pleas of Dauphin county: 

“That defendant is liable for said tax upon one-third of 
$170,000, gross receipts from messages sent from points in other 
States to points within this State.” 

10. The learned court erred in not sustaining the company’s ex- 
ception to the following conclusion of law by the court of common 
pleas of Dauphin county : 

“That defendant is liable for said tax upon one-twelfth of $650,000, 
gross receipts for messages from points in other States to points in 

other States which passed over lines partly within this State.” 
73 11. The learned court erred in not sustaining the company’s 

exception to the following conclusion of law by the court of 
common pleas of Dauphin company. 


a 
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“There is due from defendant to the Commonwealth in this case 
as follows: 


Receipts for messages within the State, $170,297.87; tax $1,362 38 
Receipts for messages sent out of the State, $170,000; 4, 


GOO OIES ¢ Winn cond cucsams cneunieainiipiamaiadion 453 34 

Receipts for messages sent into the State, $170,000; 4, 
GOOG GIES ¢ Ui wecnnwcawunsunininmenaeneeiialon 453 34 

Receipts for messages sent through the State, $650,000 ; 
Pity CORO, Wihwencesdcnconinssiminte neal 433 33 

Interest from January 20, 1885, to May 12, 1885, at 12 
DOr Gent. POF GRRE 22. pone cccnnncesonnnnhent ice 99 99 
Attorney general’s commission, 5 per cent. .--.-------- 135 11 
$2,937 49 


For which sum judgment is directed to be entered against defend- 
unt if exceptions be not filed within the time limited by law.” 

12. The learned court erred in affirming the judgment of the court 
of common pleas of Dauphin county in favor of the Commonwealth 
of Pennsylvania and against the Western Union Telegraph Com- 

any. 
‘ 13. The learned court erred in not reversing the judgment 
74 of the court of common pleas of Dauphin county. 


To the honorable the judges of the Supreme Court of the United 
States of America: 
The petitioner prays for a reversal of the judgment entered against 
it in the supreme court of Pennsylvania for the reasons assigned 


above. 
WESTERN UNION TELEGRAPH 
COMPANY, 
By its attorney, M. E. OLMSTED. 
75 (Endorsed :] Supreme Court U.S. 1885, Oct’r term. No. 


990. The Western Union Telegraph Co., pl’ffin error, — The 
Commonwealth of Pennsylvania. Assignment of errors & prayer for 
reversal. Olmsted. 

Stamped : Office Supreme Court U.S. Filed Dec. 9, 1885. James 
H. McKenney, clerk. 


Endorsed on cover: Pennsylvania supreme court. No. 317. The 
Western Union Telegraph Company, plaintiff in error, vs. The Com- 
monwealth of Pennsylvania. Filed September 29, 1885. 


Nopreme Gourt of the United States. 


No. 56, OCTOBER TERM, 1888. 


Western Union Telegraph Company, 
Plaintiff in Error, 


' v8. 


Commonwealth of Pennsylvania. 


Writ of Error to Supreme Court of the State 
of Pennsylvania. 


PAPER BOOK OF PLAINTIFF IN ERROR. 


M. E. OLMSTED, 
BROWN & WELLS, 
Attorneys for Plaintiff in Error. 
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In the Supreme Court of the United States. 


No. 56, October Term, !I888. 


a 


THE WESTERN UNION TELEGRAPH COMPANY, 
Plaintiff in Error, 


v8. 


THE COMMOMWEALTH OF PENNSYLVANIA. 


Writ of Error to the Supreme Court of the 
State of Pennsylvania. 


STATEMENT OF THE CASE. 


The Western Union Telegraph Company is a corporation of 
the State of New York, having its principal office, place of busi- 
ness and general treasury in the city of New York, but owning 
or leasing and operating telegraph lines in most, or all, of the 
States and Territories of the United States and in Canada. Its 
lines extend into and through the State of Pennsylvania, and it 
sends messages not only between points, both of which are 
within the State of Pennsylvania, but also from points in Penn- 
sylvania to points in other States, from points in other States to 
points in Pennsylvania, and from points in foreign States over 
lines passing through the State of Pennsylvania, to points in 
other foreign States. 

The company, by formal resolution of its board of directors, 
adopted June 5, 1867, and duly filed with the Postmaster Gen- 
eral, accepted the provisions of the act of Congress of July 24, 
1866, (14 Statutes at Large, p. 221; Revised Statutes, p. 1024 


Scns bass TS Mieka a OE 


dainedinailind 


ee | ech 


ae ee ee ee ee ee ee tits tine — ae ame 


2 


section 5263, et seq.), entitled “an act to aid in the construction 
of telegraph lines, and to secure to tke Government the use of 
the same for postal, military, and other purposes.” 

This case involves the right of the Commonwealth of Penn- 
sylvania to collect a tax upon the gross receipts of the company, 
for the six months ending June 30, 1884, derived from its busi- 
ness of sending telegraphic messages in, into, out of and through 
the State of Pennsylvania, all of the said receipts having been, 
at the time of the assessment of the tax, in the general treasury 
of the company in the State of New York, and many of them 
never having been, at any time, physically within the State of 
Pennsylvania. 

‘The objection of the company to this attempted taxation is 
three-fold, and may be thus briefly stated: 

1. The taxation, by the State of Pennsylvania, of property 
having its situs in New York, and owned by a corporation of the 
State of New York, is in violation of a necessary implication of 
the Constitution of the United States, that each State shall have 
jurisdiction only over property within its territorial limits. 

2. The taxation, by the State of Pennsylvania, of receipts of 
the Western Union Telegraph Company, for messages sent from 
Pennsylvania into other States, or from other States into Penn- 
sylvania, or from foreign States, over lines passing through 
Pennsylvania, to points in other foreign States, is in violation of 
that clause of section 8, of article I, of the Constitution of the 
United States, which declares that “Congress shall have power 
* * * * * * * to regulate commerce with foreign 
nations, and among the several States, and with the Indian 
tribes.” 

4. The taxation of the gross receipts of the Western Union 
Telegraph Company derived from its business of sending tele- 
graphic messages, is in violation of the act of Congress of July 
24, 1866, above referred to. 

The case originated thus: The seventh section of the Pennsyl- 
vania revenue act of June 7, 1879, which, for convenience of re- 
ference is herein printed in full (see page 8) requires that every 


‘railroad, telegraph, &c., company shall pay “a tax of eight 


tenths of one per centum upon the Gross Receipts of said com- 
pany, for tolls and transportations, telegraph business or express 
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business ;” and requires semi-annual returns to be made to the 
Auditor General. Under earlier statutes, not necessary to dis- 
cuss here, the collection of taxes from corporations in Pennsyl- . 
vania is effected by the statement, or, as it is termed, “ settle- 
ment” of an account by the Auditor General, approved by the 
State Treasurer, from which settlement, if dissatisfied, the corpo- 
ration may, within sixty days, appeal to the Court of Com- 
mon Pleas of Dauphin County, specifying in said appeal, its 
objections to the settlement. The case then assumes the form of 
a suit at law, in which the Commonwealth is plaintiff and the 
corporation is defendant. . 

For the six months ending June 30, 1884, the telegraph com- 
pany reported to the Auditor General its Gross Receipts from 
telegraph business within the State of Pennsylvania, (see record, 
pp. 3 and 4,) amounting to $170,279 87, upon which the tax, at 
eight mills, would have been $1,362 38, and declined to report 
its receipts from inter-State messages. The Auditor General and 
State Treasurer refused to accept this report as the basis of taxa- 
tion, but stated an account against the company, (record, p. 4,) 
in which they estimated its Gross Receipts, for the period named, 
to have been $10,330,719 12, upon which the eight-mill tax would 
amount to $82,645 75. They also estimated the mileage of the 
company, both in and out of Pennsylvania, and considered that 
there was earned in Pennsylvania, that proportion of the entire 
receipts of the company which its mileage in Pennsylvania bore 
to its entire mileage. There is no express statutory authority 
for such an apportionment, but it is in accordance with the prac- 
tice of the department, sanctioned by the courts of the State, in 
cases where the works of a corporation are partly in Pennsylvania 
and partly in one or more other States. 

The company appealed from this account, (see Appeal, record, 
p.5,) and upon the trial of the case in the Dauphin county court, 
made a classification of all of its receipts from business in any 
way touching the State of Pennsylvania, showing the amounts 
from State and inter-business respectively. 

In accordance with the usual custom in the trial of State tax 
cases, this case was, by agreement, tried without the interven- 
tion of a jury, the Court finding both the law and the facts, under 
an act of Assembly passed for that purpose. In such cases the 
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findings of facts by the court has the same effect as a special 
verdict by a jury. The findings of facts as well as conclu- 
sions of law are distinctly stated in the opinion of the Dauphin 

County Court, filed by Mr. Justice Simonton, its learned Presi- 
dent, (record, p. 12,) in which the points submitted on behalf of 
the company (record, p. 11) are overruled, and judgmentjat eight 
mills directed to be entered in favor of the Commonwealth for 

tax upon $170,297 87, receipts for messages within the State; 
$56,666 67, receipts for messages sent from points in Pennsyl- 

vania to points in other States; $56,666 67, receipts for messages 
sent from other States into Pennsylvania, and upon $54,166 66, 
receipts for messages sent from foreign States over wires partly 

within the State of Pennsylvania, to points in other foreign 

States. 

Defendant’s exceptions to this decision (record, p. 15) were 
overruled by the Court, (record, p. 17,) and judgment entered in 
favor of the Commonwealth and against the company May 16, 
1885, for $2,937 49. 

By writ of error, the case was then carried by the company to 
the Supreme Court of Pennsylvania, where, after argument of 
the assignments of error, (record, p. 21,) the opinion of the Court 
of Common Pleas of Dauphin county was affirmed in an opinion 
by the Supreme Court, which, in its entirety, reads as follows: 

“Per curiam: This judgment is affirmed on the opinion of the 
learned judge in the court below.” Western Union Telegraph Com- 
pany vs. Commonwealth, 110 Penn’a, 405. 

The Supreme Court of the State of Pennsylvauia, being the 
highest court of record, and the court of last resort in said State, 
a writ of error to said court was, upon the petition of the com- 
pany, issued out of this court, whereby the case is now brought 
here for consideration. 


a, 
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If. ASSIGNMENT OF ERRORS. 


WesTERN Unton TELEGRAPH CoMPANY 
ve. In the Supreme Court 


CoMMOMWEALTH OF PENNSYLVANIA. of the United States. 


Sur Writ or Error spy Western Union TELEGRAPH CoMPANY, 
TO THE SUPREME Court OF PENNSYLVANIA. 


1. The learned Court erred in sustaining the Court of Common 
Pleas of Dauphin county in overruling the following point sub- 
mitted on behalf of the company: 

“That the taxation by the State of Pennsylvania of receipts 
which are the property, owned in New York, of a corporation of 
the State of New York, is in violation of a necessary implication 
of the Constitution of the United States that each State shall have 
jurisdiction only over property within its territorial limits.” 

2. The learned Court erred in sustaining the Court of Common 
Pleas of Dauphin county in overruling the following point sub- 
mitted on behalf of the company: 

“That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union 
Telegraph Company upon messages sent from points in Pennsyl- 
vania to points in other States, although payment for the said 
messages was actually received in Pennsylvania, is in violation 
of clause four* of section eight of Article I of the Constitution of 
the United States, which declares that ‘Congress shall have power 
to regulate commerce with foreign nations and among the several 
States and with the Indian tribes.” 

* More strictly speaking, clause three, but every judge and every attorney in 
Pennsylvania uses Brightly’s Purdon’s Digest, in which section VIII of article I, 
of the United States is divided into nineteen paragraphs or clauses, the first four 
reading thus: 

“1. The Congress shall have power, 

2. To lay and collect taxes, duties, imposts and excises, to pay the debts and 
provide for the common defense and general welfare of the United States; but 
all duties, imposts and excises shall be uniform throughout the United States. 

3. To borrow money on the credit of the United States; 

4. To regulate commerce with foreign nations, and among the several States 
-and with the Indian tribes.”’ 
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3. The learned Court erred in sustaining the Court of Common 
Pleas of Dauphin county in overruling the following point sub- 
mitted on behalf of the company : 

“That the taxation by the State of Pennsylvania of the whole 
or any portion of $170,000, the receipts of the Western Union 
Telegraph Company for messages sent from points in other States. 
to points in Pennsylvania, said receipts never having been physi- 
cally within the State of Pennsylvania, is in violation of clause 
four of section eight of Article I of the Constitution of the United 
States, which reserves to Congress the power to regulate com- 
merce with foreign nations and among the several States.” 

4, The learned Court erred in sustaining the Court of Common 
Pleas of Dauphin county in overruling the following point sub- 


‘ mitted on behalf of the company: 


“That the taxation by the State of Pennsylvania of the whole 
or any portion of $650,000, the receipts of the Western Union 
Telegraph Company for messages sent from points outside of 
Pennsylvania to points outside of Pennsylvania, but over lines 
partly within said State, the said receipts never having been 
physically within the State of Pennsylvania, is in violation of 
clause four of section eight of Article I of the Constitution of the 
United States, which reserves to Congress the power to regulate 
commerce with foreign nations and among the several States.” 

5. The learned court erred in sustaining the Court of Common 
Pleas of Dauphin county in overruling the following point sub- 
mitted on behalf of the company: 

“That the act of June 7, 1879, if it warrants the imposition of 
a tax upon the receipts of the Western Union Telegraph Com- 
pany for messages sent from Pennsylvania into other States, or 
from other States into Pennsylvania, or from other States to other 
States passing through the State of Pennsylvania, or from mes- 
sages sent by or on behalf of the United States Government, or 
by an officer thereof, is void because in conflict with the act of 
Congress passed July 24, 1866, (14 Statutes at Large, p. 221, Re- 
vised Statutes, p. 1024, section 5263, et seq.,) said section having 
been duly accepted and adopted by the Western Union Telegraph: 
Company.” . 

6. The learned Court erred in sustaining the Court of Common 
Pleas of Dauphin county in overruling the following point sub- 
mitted on behalf of the company: 


en ii. RCO Be ARB é Ap Ops 


na 


ei ee ee 


7 


“That The Western Union Telegraph Company, defendant, is 
in no event liable for a larger sum than $1,362 38, being the tax 
upon $170,297 87, receipts derived from messages sent between 
points both of which are within the State of Pennsylvania.” 


7. The learned Court erred in not sustaining the company’s 
exception to the following conclusion of law by the Court of 
Common Pleas of Dauphin county: 

“That defendant is liable for the tax in question upon the 
whole sum of $170,297 87, gross receipts for messages sent from 
point to point within the State.” 


8. The learned Court erred in not sustaining the company’s 
exception to the following conclusion of law by the Court of 
Common Pleas of Dauphin county: 

“That defendant is liable for said tax upon one third of $170,- 
000, gross receipts from messages sent from points within the 
State to points in other States.” 


9. The learned court erred in not sustaining the company’s 
exception to the following conclusion of law by the Court of 
Common Pleas of Dauphin county: 

_ “That defendant is liable for said tax upon one third of $170,- 
000, gross receipts from messages sent from points in other States 
to points within this State.” 

10. The learned court erred in not sustaining the company’s 
exception to the following conclusion of law by the Court of 
Common Pleas of Dauphin county: 

“That defendant is liable for said tax upon one twelfth of 
$650,000, gross receipts for messages from points in other States 
to points in other States, which passed over lines partly within 
this State.” 

11. The learned court erred in not sustaining the company’s 
exception to the following conclusion of law by the Court of 
Common Pleas of Dauphin county: 

“There is due from defendant to the Commonwealth in this 
case, as follows: 

Receipts for messages within the State, $170,297 87; 

ee a oo a er a ie $1,362 38 
Receipts for messages sent out of the State, $170,000; 
one third, $56,666 67; tax .......4+4.. 453 34 
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Receipts for messages sent into the State, $170,000; 


one third, $56,666 67; tax .......... $453 34 
Receipts for messages sent through the State, $650,000 ; , 
one twelfth, $54,166 66;tax.......... 433 33 
Interest from January 20, 1885, to May 12, 1885, at 
twelve per cent.peramnum,. ......... 99 99 
Attorney General’s commission, five per cent.,. . . 135 11 
$2,937 49 


For which sum judgment is directed to be entered against de- 
fendant if exceptions be not filed within the time limited by 
law.” 

12. The learned court erred in affirming the judgment of the 
Court of Common Pleas of Dauphin county, in favor of the 
Commonwealth of Pennsylvania and against the Western Union 
Telegraph Company. 

13. The learned court erred in not reversing the judgment of 
the Court of Common Pleas of Dauphin county. 


n 
Vv 


Ill. SEVENTH SECTION OF PENNSYLVANIA REVE- 
NUE ACT OF JUNE 7, 1879.—(Pamphlet Laws of 1879, 
p. 112.) 


“Section 7. That every railroad company, canal company, pipe 
line company, conduit company, steamboat company, slack- 
water navigation company, transportation company, street pas- 
senger railway company, and every other company or limited 
partnership, now or hereafter incorporated or organized by or 
under any law of this commonwealth, or now or hereafter incor- 
porated or organized by any other state, and doing business in 
this commonwealth, and owning, operating, or leasing to or from 
another corporation, company, or limited partnership, any rail- 
road, canal, pipe line, slack-water navigation, or street passenger 
railway, or other device for the transportation of freight or pas- 
sengers, or in any way engaged in the business of transporting 
freight or passengers, and every telegraph company incorporated 
under the laws of this or any other state and doing business in 
this commonwealth, and every express company, and any pal- 
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ace car and sleeping car company, incorporated or unincorpo- 
rated, doing business in this commonwealth, shall pay to the state 
treasurer for the use of the commonwealth a tax of eight tenths 
of one per centum upon the gross receipts of said company for 
tolls and transportation, telegraph business or express business; 
the said tax shall be paid semi-annually upon the last days of 
July and January in each year, the first payment to be due on ° 
the last day of July, Anno Domini one thousand eight hundred 
and seventy-nine; and for the purpose of ascertaining the amount 
of the same, it shall be the duty of the treasurer or other proper 
officer of said company or limited partnership, to transmit to 
the auditor general a statement, under oath or affirmation, of 
the amount of gross receipts of the said company or limited 
partnership, derived from all sources during the preceding six 
months ending on the first days of July and January; and if 
any such company or limited partnership shall neglect or refuse 
for a period of thirty days after such tax becomes due, to make 
said returns or to pay the same, the amount thereof, with an 
addition of ten per centum thereto, shall be collected for the use 
of the commonwealth as other taxes are recoverable by law from 
said companies or limited partnership: Provided, That whenever 
any corporation, company, or limited partnership, liable to a tax 
on gross receipts under the provisions of this section, possesses 
and exercises the right to mine or purchase and sell coal, the re- 
ceipts derived purely from the sale of coal so mined or purchased 
by said company or limited partnership shall not be taxed, but 
every such company or limited partnership shall keep an account 
of the said coal, and in the said account shall charge itself with 
the transportation thereof, at the same rates as are charged or 
would be charged by the said company or limited partnership 
for the transportation of similar freight for other companies or 
individuals, and the sums so charged for transportation shall be 
returned by the said company or limited partnership to the au- 
ditor general, and shall be taxed as a part of the gross receipts 
of said company or limited partnership: And provided further, 
That in any case where the works of one corporation, company, 
or limited partnership are leased to aad operated by another cor- : 
‘poration, company, or limited partnership, the taxes imposed 
by this section shall be adjusted between the said corporations, 
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companies, or limited partnerships, in accordance with the terms 
of their respective leases or agreements, but for the payment of 
the said taxes the commonwealth shall first look to the corpora- 
tion, company, or limited partnership operating the works, and 
upon payment by the said company or limited partnership of a 
tax upon the entire receipts derived from the operation thereof, 
the corporation, company, or limited partnership from which the 
said works are leased, shall not be held liable under this section 
for any tax upon the proportion of said receipts received by it. 
as rental for the use of said works.” 


Yaga Sa ore, a 
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IV. ARGUMENT FOR PLAINTIFF IN ERROR. 


In this suit, the State of Pennsylvania claims, and by her 
own courts has been allowed, a tax upon the receipts of the 
Western Union Telegraph Company, for all telegraphic mes- 
sages sent over those of its lines in any way touching that 
State. 

Some of these messages were sent between points both 
within the State. But the greater part were inter-State mes- 
sages, sent out of, into, or through Pennsylvania, over lines. 
partly in that and partly in other States. 

W hat is the real subject of this tax? | 

Said Mr. Justice Field, who delivered the opinion of this 
Court in Case of the State Tax on Foreign-ileld Bonds, 15 Wal- 
lace, 300, 319: 

“The power of taxation, however vast in its character and 
searching in its extent, is necessarily limited to subjects within 
the jurisdiction of the State. These subjects are persons, property 
and business. Whatever form taxation may assume, whether as 
duties, imposts, excises, or licenses, it must relate to one of these 
subjects. It is not possible to conceive of any other, though as 


applied to them, the taxation may be exercised in a great variety 
of ways.” 


It is manifest that the tax in controversy cannot be sus- 
tained as a personal tax, the person sought to be taxed, viz: 
the Western Union Telegraph Company, being a corporation 
and citizen of the State of New York, and not of Pennsyl- 
vania. : 

It seems equally plain that, as a property tax, no portion 
of the claim of the Commonwealth of Pennsylvania can be 
sustained. The receipts, the property upon which the taxes 
may in any sense be said to be imposed, were all of them at 
the time when the taxes are alleged to have accrued or be- 
come due, as well as at the time of the statement of account 
by the Auditor General, in the treasury of the company in 
the city and State of New York. Neither the person nor the 
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property was within the jurisdiction of the State of Pennsyl- 
vania. 

The learned judge of the Dauphin County Court, whose 
opinion was adopted as that of the Supreme Court of Penn- 
sylvania, concluded, upon the authority of St. Clair vs. Coz, 
106, U. 8. 350, that as this New York corporation had of- 
ficers and agents within the State of Pennsylvania, their 
presence there was sufficient to give that State jurisdiction 
over the property taxed, it being money which accrued to 


' the company as Gross Receipts from business transacted by it 


over its lines within the State of Pennsylvania, although 
much of it had never been physically within the State, and 
all of it was in the city of New York when the tax was as- 
sessed. 

As we understand the case of St. Clair vs. Cox, it decides no 
more than this: that where a State law provides that, if for- 
eign corporations do business within that State, process may 
be served upon the officers or ageuts there, that law is in the 
nature of a contract or license, which is presumed to have 
been accepted by the foreign corporation when it sent its 
agents there to do business, or as imposing the terms upon 
which it might do business in that State, and, that therefore, 
service in the manner provided in such a lawis good; although 
in that particular case it was held that service of the writ on 
the agent of the foreign corporation was not good, as it did 
not appear that the corporation was doing business within 
the State at the time of the service. The case is cetainly no 
authority for the position that a corperation of New York, 
by sending into the State of Pennsylvania an agent to trans- 
act business, thereby changes its domicile so as to draw to 
Pennsylvania the taxable situs of property actually located 
within the State of New York. Said Mr. Justice Paxson in 
Commonwealth vs. Standard Oil Company, 101 Penna. 146: 


“Being a corporation, it is an invisible, artificial and intangi- 
ble thing. When it sent its agents to this State to transact busi- 
ness it no more entered the State in point of fact than any other 
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foreign corporation, firm or individual who sends an agent here 
to open an office or branch house.” 


And again, on page 147: 


“A foreign corporation has no domicile here and can have 
none ; hence it cannot be said to draw to itself the constructive 
possessions of its property located elsewhere.” 


The domicile of a corporation is the State of its origin. 
Potter on Corporations, sec. 10. And it cannot migrate to an- 
other sovereignty. Bank of Augusta vs. Earle, 13 Peters, 586 ; 
Paul vs. Virginia, 8 Wallace, 168 ; ‘St. Lowis vs. Ferry Co., 
11 Wallace, 422. 

A large portion of the receipts taxed were never physically 
within the State of Pennsylvania, and all of them atthe time 
the tax was assessed were actually located in New York be- 
yond the jurisdiction of the State of Pennsylvania. That 
under such circumstances a tax upon property cannot be 
imposed would seem to be settled beyond all controversy. 
Said Chief Justice Marshall, in McCullough vs. Maryland, 4 
Wheaton, 429 : 


“All subjects over which the sovereign power of a State ex- 
tends are objects of taxation; but those over which it does not 
extend are, upon the soundest principles, ome from taxation. 
This proposition may almost be pronounced self-evident.” 


And Mr. Justice Field said in 75 Wallace, 300, 319, as al- 
ready quoted: 


“The power of taxation, however vast in its character, and 
searching in extent, is necessarily limited to subjects within the 
jurisdiction of the State.” 


That proposition has often been sustained by this court, as 
in St. Louis vs. The Ferry Company, 11 Wallace, 423, where it 
was decided that the boats of the Wiggins Ferry Company, 
a corporation of Illinois, engaged in ferrying passengers be- 
tween East St. Louis, in Illinois, and the city of St. Louis, in 
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ferred upon it by the State of Pennsylvania. As applied to 
a foreign corporation, a franchise tax can be considered only 
in the nature of a license or condition upon which the com- 
pany may do business in the State imposing the tax. 

The act of 1866 applied only to companies incorporated 
under the laws of Pennsylvania, but the act of 1879 applies 
indiscriminately to foreign, as well as domestic, transportation 
companies, and to “every telegraph company incorporated 
‘ under the laws of this, or any other, State, and doing busi- 
ness in this Commonwealth.” As it does not apply to a for- 
eign company at all, until it is already doing business in this 
Commonwealth, it can hardly be considered as a license or 
franchise tax; but if the act is to be construed as imposing 
terms upon which foreign companies may do business in 
Pennsylvania, it will be found that, as to the Western Union 
Telegraph Company, it is invalid, not only because the com- 
pany is engaged in inter-State commerce, but also because 
the act is in conflict with the act of Congress, approved July 
24, 1866, entitled “An act to aid in the construction of tele- 
graph lines, and to secure to the Government the use of the 
same for postal, military, and other purposes.” Pensacola 
Telegraph Company vs. Western Union Telegraph Company, 6 
Otto, 1; Western Union Telegraph Company vs. Massachusetts, 
125 U.S8., 530; Leloup vs. Port of Mobile 127, U. 8., 640. 

If treated as a tax upon the business of the company, then, 
that business being inter-State commerce, the reasoning of 
Mr. Justice Strong, in the case of the State Tax on Railway 
Gross Receipts, 15 Wallace, 232, and the decision, in that case, 
are directly opposed by the reasoning of Mr. Justice Field, 
and the decision of this Court in Gloucester Ferry Company 
vs. Pennsylvania, 114 U. S., 196. The Gloucester Ferry Com- 
pany was engaged in transporting passengers from Gloucester, 
in the State of New Jersey, to Philadelphia, in the State of 
Pennsylvania, where it had a wharf for the landing and re- 
ceiving of passengers and freight. The Supreme Court of 
Pennsylvania, in giving its decision, had stated that the 
single question to be considered was whether or not the com- 
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pany did business within the State of Pennsylvania during 
the period for which taxes were imposed, and finding that it 
did, it declared the company to be taxable. It was, said the 
Pennsylvania Court, “dependent equally, not only for its 
business, but its power to do that business, upon both States, 
and might, therefore, be taxed by both.” In reversing the 
judgment of the Pennsylvania Court; Mr. Justice Field said 
{p. 203): 


“As to the first reason thus expressed, it may be answered that 
the business of landing and receiving passengers and freight at 
the wharf in Philadelphia is a necessary incident to, indeed is a 
a of, their transportation across the Delaware river from New 

ersey. Without it that transportation would be impossible. 
Transportation implies the taking up of persons or property at 
some point and putting them down at another. A tax, there- 
fore, upon such receiving and landing of passengers and freight 
is a tax upon their transportation; that is, upon the commerce 
between the two States involved in such transportation.” 


Such commerce was declared to be subject to the exclusive 
regulation of Congress, and not subject to interference by the 
States. The same reason, which was given in the 15th Wal- 
lace case of the State Tax on Railway Gross Receipts, in sup- 
port of the tax, viz: that it was a tax upon the business of the 
company, was, in the Gloucester Ferry case, declared to be 
the very reason why it was unconstitutional, the business 
sought to be taxed being that of inter-State commerce. And 
in Leloup vs. Port of Mobile, 127 U. S&., 640, it is expressly 
decided by this Court that the inter-State business of the 
Western Union Telegraph Company is not subject to State 
taxation in any way. 

But the learned judge who wrote the opinion in the 15th 
Wallace Gross Receipts Case, having, as already stated, de- 
clared the tax to be very manifestly a tax upon the fran- 
chises or business of the company, upon the same page, and 
the succeeding one, imputes to it a very different character 
and sustains it for avery different reason, viz: that it is a 
tax upon the property of the company. Said he: 
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the tax was a regulation of inter-State commerce, and, there- 
fore void. | 

If a bill of lading is so necessarily associated with the 
shipment of articles of commerce that a tax upon it is a tax 
upon the article itself, or upon its shipment, then certainly 
the receipts of a transportation company for transportation 
are so closely associated with the article itself, or with the 
transportation thereof, as to constitute a tax upon the article 
and upon its transportation. For while “the necessities of 
commerce” or at least the conveniences thereof, do require 
bills of lading, they very much more require that the trans- 
portation company shall derive receipts from the transporta- 
tion. Without bills of lading, transportation might at some 
inconvenience, be still conducted, but without receipts, trans- 
portation would instantly cease. Receipts, therefore, are at 
least as necessarily associated with the shipment of articles 
of commerce as are bills of lading, and a tax upon them is 
at least equally a tax upon, and regulation of, the transpor- 
tation itself. 

The Gloucester Ferry case, as already shown, is in conflict 
with the 15th Wallace Gross Receipt case. 


In Walling vs. Michigan, 116 United States, 446, Mr. Jus- 
tice Bradley, speaking for the court said (p. 455:) 


“We have also repeatedly held that, so long as Congress does 
not pass any law to regulate commerce among the several States, 
it thereby indicates its will that such commerce shall be free and 
untrammelled.” 


That language is in entire harmony with the “broad prop- 
osition” laid down in the dissenting opinion of Mr. Justice 
Miller in the Gross Receipts Tax Case, in 15 Wallace. 

In Pickard vs. Pullman’s Southern Car Company, 117 U. S., 
34, a privilege tax of fifty dollars per annum on Pullman 
sleeping cars and coaches running into, out of and through 
the State of Tennessee, was declared to be a restriction upon 
inter-State commerce, and, therefore, void. 


THE MERCHANTS NATIONAL BANK. 21 


50 (Endorsed :) U. S. circuit court. The Merchants’ National 
Bank, plaintiff, vs. The Leather Manufacturers’ Bank, defend- 
ant. Bill of exceptions. A.P. & W. Man, def’t’s att’ys, 56 Wall St., 
N. Y. 
(Endorsed :) U. S. cireuit court. Filed Ap’l 22,1884. Timothy 
Griffith, clerk. 


51 United States Circuit Court, Southern District of New York. 


Tue MERCHANTS’ NATIONAL BANK OF THE City oF New York 
against 
THe LEATHER MANUFACTURER'S NATIONAL BANK. 


It is consented that in making up the return to the writ of error 
herein the clerk may omit from the record the petition, bond, and 
order of removal from the supreme court of the State of New York. 

BURRILL, ZABRISKIE & BURRILL, 
Attorneys for Plaintiff. 
A. P. & W. MAN, Attorneys for Defendant. 


(Endorsed :) U. S. cireuit court, 5. D. of N. Y. The Merchants’ 
National Bank of the City of New York against The Leather Manu- 
facturers’ National Bank. Stipulation. Burrill, Zabriskie & Bur- 

rill, pl’ff’s attorneys, 21 Broad St., N. Y. U.S. circuit court. 
52 Filed Oct. 11, 1884. Timothy Griffith, clerk. 


53 Bond for Damages and Costs. 


Cireuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


THe Mercuoants’ NATIONAL BANK OF THE City or New York 
vs. 
Tue LEATHER MANUFACTURERS NATIONAL BANK. 


Know all men by these presents that we, William A. Macy, of the 
city of New York, and William Rockefeller, of the same city, are 
held and firmly bound unto the above-named The Merchants’ Na- 
tional Bank of the City of New York in the sum of thirty-five thou- 
sand dollars, to be paid to the said The Merchants’ National Bank 
of the City of New York; for the payment of which, well and truly to 
be made, we bind ourselves and each of us, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated the thirteenth day of August, in 
the year of our Lord one thousand eight hundred and eighty-four. 

Whereas the above-named The Leather Manufacturers’ National 


‘ Bank has prosecuted a writ of error to the Supreme Court of the 


United States to reverse the judgment rendered in the above-enti- 
tled suit by the judge of the circuit court of the United States for. 
the southern district of New York on the — day of June, 1884: 
Now, therefore, the condition of this obligation is such that if the 
above-named The Leather Manufacturers’ National Bank shall pros 
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ecute its said writ of error to effect and answer all damages and costs 
if it shall fail to make its plea good, then this obligation shall be 
void ; otherwise the same shall be and remain in full force and 
virtue. 


(S’g’d) WM. H. MACY. L. 8. 
(S’g’d) WM. ROCKEFELLER. [L. s}. 


Sealed and delivered and taken and acknowledged this 30th day 
of August, 1884, before me— 
[ NOTARIAL SEAL. | JULIUS H. SEYMOUR, 
Notary Public (128), City and County of N. Y. 


o4 (Endorsed :) U.S. cireuit court. The Merchants’ National 
Bank of the City of New York vs. The Leather Manufact- 
urers’ National Bank. Bond on writ of error. A. P. & W. Man, 
proctors. Approved as to form, manner of execution, and suffi- 
ciency of sureties September 22nd, 1884. (S’g’d) Wm. J. Wallace. 
U.S. circuit court. Filed Sep. 22, 1884. Timothy Griffith, clerk. 


We approve the within bond as to form, amount, manner of exe- 
cution, and sufficiency of sureties, and we waive justification. 
Dated Sept. 5, 1883. 
(S’g’d) BURRILL, ZABRISKIE & BURRILL, 
Plaintiff’s Attorneys. 


UNITED STATES OF AMERICA, ie 
Southern District of New York, 


William H. Macy, being duly affirmed, and William Rockefeller, 
being duly sworn, each for himself doth depose and say that he is a 
resident and freeholder within the southern district of New York, 
and that he is worth the sum of seventy thousand dollars over and 
above all his just debts and liabilities which he owes or has incurred 
and exclusive of property exempt by law from levy and sale under 
an execution. 

(S’g’d) WM. H. MACY. 
(S’g’d) WM. ROCKEFELLER. 


Affirmed and sworn to this 30th day of August, A. D. 1884, be- 
fore me— 
[NOTARIAL SEAL. ] JULIUS H. SEYMOUR, 
Notary Public (128), City and County of N. Y. 


55 Unitep STATES OF AMERICA, 88: 


To the Merchants’ National Bank of the City of New York, Greeting : 


You are hereby cited and admonish21 to bs anl app2ar at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-four, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
wherein The Leather Manufacturers’ National Bank is plaintiff in 
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In Wabash, &c., Railway Company vs. Illinois, 118 U. S., 557, 
this court held that a statute of the State of Illinois, which 
attempted to regulate charges for transportation was uncon- 
stitutional as to goods in course of transportation to points 
outside of the State, although the regulation was attempted 
only so far as concerned the transportation within the limits 
of the State. 

Ifa provision that a railroad company shall not charge 
a greater sum for any distance than it does for a longer dis- 
tance (a provision which affects in advance the sum to be 
charged for transportation) is an interference with commerce, 
then certainly a provision which affects that sum by requir- 
ing a portion of it to be paid into the State treasury, must 
be considered also such an interference. The reasoning of 
that case is in conflict with the reasoning of the Gross Re- 
ceipts Tax Case in 15 Wallace. 

In Fargo vs. Michigan, 121 U. S., 230, a Michigan statute 
under which taxes were sought to be imposed upon the gross 
receiptsof the Merchants’ Despatch Transportation Company, 
a joint stock association of the State of New York, was de- 
clared unconstitutional and void in so far as the receipts 
were derived from the transportation of freight into, out of, 
or through the State of Michigan. The 15 Wallace case of 
State Tax on Railway Gross Receipts having been relied upon 
by the Attorney General of Michigan in his argument, it is 
thus commented upon by Mr. Justice Miller, who delivered 
the opinion of this Court (page 243): 

“The distinction between that case, which is mainly relied 
upon by the Supreme Court of Michigan in support of its decree, 
and the one which we now have before us, is very obvious and is 
two-fold: First. The corporation which was the subject of that 
taxation was a Pennsylvania corporation, having the situs of its 
business within the State which created it and endowed it with 
its franchises. Upon these franchises, thus conferred by the 
State, it was asserted the State had a right to levy tax. Second. 
This tax was levied upon money in the treasury of the corpora- 
tion, upon property within the limits of the State, which had 


passed beyond the stage of compensation for freight and had be- 
come like any other property or money liable to taxation by the 


ee 
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State. The case before us has neither of these qualities. The 
corporation upon which this tax is levied is not a corporation of 
the State of Michigan, and has never been organized or ack nowl- 
edged as a corporation of that State. The money which it re- 
ceived for freight curried within the State probably never was 
within the State, being paid to the company either at the begin- 
ning or the end of its route, and certainly at the time the tax 
was levied it was neither money nor property of the corporation 
within the State of Michigan.” 


But having thus pointed out the distinction, the opinion 
does not rest upon it alone, but proceeds in the broadest and 
most emphatic terms, applicable to domestic as well as foreign 
corporations, and in direct conflict with the reasoning of the 
15 Wallace case, as follows: 


“The proposition that the States can, by way of a tax upon 
business transacted within their limits, or upon the franchises 
of corporations which they have chartered, regulate such busi- 
ness or the affairs of such corporations, has often been set up as 
a defense to the allegation that the taxation was such an inter- 
ference with commerce as violated the constitutional provision 
now under consideration. But where the business so taxed is 
commerce itself, and is commerce among the States or with for- 
eign nations, the constitutional provision cannot thereby be 
evaded; nor can the States, by granting franchises to corporations 
engaged in the business of tne transportation of persons or mer- 
chandise among them, which is itself inter-State commerce, ac- 
quire the right to regulate that commerce, either by taxation or 
in any other way.” 


In the course of the opinion, the Gloucester Ferry, Pull- 
man Southern Car Company, and Wabash cases are all cited 
approvingly. ‘The syllabus of the case reads as follows: 


“A State statute which levies a tax upon the gross receipts of 
railroads for the carriage of freights anid passengers into, out of, 
or through the State, is a tax upon commerce among the States, 
and therefore void. 

“While a State may tax the money actually within the State, 
after it has passed beyond the stage of compensation fer carry- 
ing persons or property, as it may tax other money or property 
within its limits, a tax upon receipts for this class of carriage 
specifically is a tax upon the commerce out of which it arises, 
and, if that be inter-State commerce, it is void under the Con- 
stitution. 
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“The States cannot be permitted, under the guise of a tax 
upon business transacted within their borders, to im a bur- 
den upon commerce among the States, when the eer 80 
taxed is itself inter-State commerce.” 


The same syllabus is printed in the report of the case in 
7 Supreme Court Reporter, 857, and is there stated to have 
been prepared by the Court. 

The opinion, be it observed, was written by the same 
learned Justice who wrote the dissenting opinion in the 15 
Wallace case of State Tax on Railway Gross Receipts. The 
language is very little different and is at least equally as 
strong as the “broad proposition” there laid down. As the 
decision in the Michigan case is without dissent, it would 
seem, unmistakably, that what was formerly a dissenting 
opinion is now the unanimous opinion of this Court. 

If the Michigan case left any doubt upon that subject it 
is certainly removed by the decision in the still later case 
of Philadelphia and Southern Mail Steamship Company vs. 
Pennsylvania, 122 U.S.,326,in which the act of June 7, 1879, 
the same act under which the taxes now in controversy are 
claimed, is declared to be void so far as it imposes a tax upon 
the receipts of that company derived from transportation 
between different States or to and from foreign countries. 
Mr. Justice Bradley who delivered the opinion said (pp. 336, 


‘ O7): 


“Tf, then, the commerce carried on by the plaintiff in error in 
this case could not be constitutionally taxed by the State, could 
the fares and freights received for transportation in carrying on 
that commerce be constitutionally taxed? If the State cannot 
tax the transportation, may it, nevertheless, tax the fares and 
freight received therefor? Where is the difference? Looking at 
the substance of things, and not at mere forms, it is very diffi- 
cult to see any difference. The one thing seems to be tanta- 
mount to the other. It would seem to be rather metaphysics 
than plain logic for the State officials to say to the company: 
‘We will not tax you for the transportation you perform, but we 
will tax you for what you get for performing it.’ Such a— 
position can hardly be said to be based on a sound method of 
reasoning.” 
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Refering to the 15 Wallace case of the State Freight Taz, 
he cites approvingly, and on page 340 says: 


“Tf this case stood alone, we should have no hesitation in say- 
ing that it would entirely govern the one before us; for, as before 
said, a tax upon fares and freights received for transportation is. 
virtually a tax upon the transportation itself.” 


But the 15 Wallace case of the State Tax on Railway Gross 
Receipts having been relied upon by the Attorney General 
of Pennsylvania the learned judge finds it necessary to refer 
to it. He mentions the two grounds on which the opinion 
in that case was based, and disposes of them as follows (pages 
341-342:) 


“The grounds on which the opinion was based, in order to 
distinguish this case from the preceding one, were two: First, 
that the tax, being collectible only once in six months, was laid 
upon a fund which had become the property of the company, 
mingled with its other property, and incorporated into the general 
mass of its property, possibly expended in improvements, or 
otherwise invested. The case is likened, in the opinion, to that. 
of taxing goods which have been imported, after their original 
packages have been broken, and after they have been mixed with 
the mass of property in the country, which, it was said, are con- 
ceded in Brown v. Maryland to be taxable. a. Bae * 
A review of the question convinces us that the first ground on 
which the decision in State Taz on Railway Gross Receipts was placed 
is not tenable; that it is not supported by anything decided in 
Brown v. Maryland ; but, on the contrary, that the reasoning in 
that case is decidedly against it. The second ground on which 
the decision referred to was based was, that the tax was upon the 
franchise of the corporation granted to it by the State. We donot 
think that this can be affirmed in the present case. It certainly 
could not have been intended as a tax on the corporate franchise, 
because, by the terms of the act, it was laid equally on the cor- 
porations of other States doing business in Pennsylvania. If in- 
tended as a tax on the franchise of doing business,—which in 
this case is the business of transportation in carrying on inter- 
State and foreign commerce,—it would clearly be unconstitu- 
tional * * %** j%® +j.%* ¥* The tax in the present 
case is laid upon the gross receipts for transportation as such. 
Those receipts are followed and caused to be accounted for by 
the company, dollar for dollar. It is those specific receipts, or 


iil 


or 
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the amount thereof, (which is the same thing,) for which the 
company is called upon to pay the tax. They are taxed not 
only because they are money, or its value, but because they were 
received for transportation.” 


The act of 1879, it will be observed, taxes only receipts 
“for tolls and transportation, telegraph business, or express 
business,” whereas the act of 1866 taxed all receipts without 
regard to the sources from whence derived. 

But although this distinction between the two acts was 
considered worthy of notice, the decision in the steamship 
case was not allowed to rest upon it. That decision was evi- 
dently intended to be, and must be considered as, a complete 
reversal of the 15 Wallace case. 

In the opinion it is further stated (pp. 345, 346): 


“We may add, however, that since the decision of the Railway 
Tax Cases, now reviewed, a series of cases has received the con- 
sideration of this Court, the decisions in which are in general 
harmony with the views here expressed, and show the extent 
and limitations of the rule that a State cannot regulate or tax the 
operations or objects of inter-State or foreign commerce. We may 
refer to the following: Railroad Co. v. Husen, 95 U. S., 465; Cook 
v. Pennsylvania, 97 U. S., 566 ; Guy v Baltimore, 100 U. S., 484; 
Webber v. Virginia, 103 U.S.,344; Moran v. New Orleans, 112 
0”. S.,69; Walling v. Michigan, 116 U. S., 446; Pickard v. Pull- 
man Co., 117 U. S., 84; Wabash & St. Louis Railroad vy. Illinois, 
118 U. 8., 557 ; Robbins v. Shelby County, 120 U. S., 489 ; Fargo v. 
Michigan, 121 U. S., 230. The cases of Moran v. New Orleans 
and Fargo v. Michigan, are especially opposite to the case now 
under consideration. As showing the power of States over local 
matters incidentally affecting commerce, see Munn v. Iilinois, 94 
U. S., 113, 123, and other cases in the same volume, viz: Chica- 
go & Burlington Railroad v. Iowa, pp. 155, 161; Peik vy. Chicago 
& Northwestern Railway, pp. 164, 176; Winono and St. Peter Rail- 
road v. Blake, p. 180,as explained by Wabash Co. v. Illinois; 
The Wharfage cases, viz: Packet Oo. v. Keokuk, 95 U. 8., 80; Pack- 
et Co. v. St. Lowis, 100 U.S., 428, 428; Packet Co. v. Catlettsburg, 
105 U. 8., 559, 563 ; Transportation Co. v. Parkersburg, 107 U. S&., 
691,698 ; Ouachita Packet Co. v. Aiken, 121 U. S., 444; Mobile v. 
Kimball, 102 U. S.,691; Brown v. Houston, 114 U. S., 622, 630 ; 
Railroad Commission Cases, 116 U. S., 807; Coe v. Errot, 116 U. 
S., 517. 
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The decision in the Steamship case is by a unanimous 
Court, and the learned Justice who, in delivering the opin- 
ion, declares the reasoning of the 15 Wallace case to be un- 
tenable, was one of the majority of the Court when that case 
was decided. 

The receipts sought to be taxed in the Steamship case were 
derived from transportation mainly upon the high seas. In 
the argument of the learned counsel for the company, some 
distinction was endeavored to be made between such trans- 
portation and transportation by railway upon land, but no 
such distinction is made, recognized, or referred to in the 
opinion of this court, and, in point of fact, no such distinc- 
tion exists. Says Mr. Justice Strong, in the case of the State 
Freight Tax, 15 Wallace, 232, 275: 

“Nor does it make any difference whether this interchange of 
commodities is by land or by water. In either case the bringing 
of the goods from the seller to the buyer is commerce. Among 


the States it must have been principally by land when the Con- 
stitution was adopted.” 


The decision of the Court in the Steamship case, therefore, 
to the effect that receipts from inter-State or international 
transportation are not taxable, is equally applicable to the 
receipts of railroad companies, and what is applicable to 
railroad companies is equally so to telegraph companies. 

As in the Case of the State Freight Tax, (15 Wall. 232,) 
this Court declared that a law of Pennsylvania requiring 
transportation companies to pay a fixed sum as a tax on 
each ton of freight carried was unconstitutional, so far as it 
related to freight carried from one State into another, so, in 
Telegraph Company vs. Texas, 105 U. S., 460, it was held that 
a law of the State of Texas requiring telegraph companies to 
pay as a tax a fixed sum for each message sent, was uncon- 
stitutional so far as it applied to inter-State messages. 

Said Mr. Chief Justice Waite, who delivered the opinion 
of the Court (p. 464): 


“A telegraph company occupies the same relation to com- 


. 
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merce as a carrier of messages that a railroad company does as 
a carrier of goods. Both companies are instruments of com- 
merce, and their business is commerce itself. They do their 
transportation in different ways, and their liabilities are in some 
respects different, but they are both indispensable to those en- 
gaged to any considerable extent in commercial pursuits.” 


Said Mr. Justice Bradley in Leloup vs. Port of Mobile, 127, 
U. 8. 640, 645: 

“We have decided that communication by telegraph is com- 
merce, as well as in the nature of postal service, and if carried on 
between different States, it is commerce among the several States, 
and directly within the power of regulation conferred upon Con- 


gress, and free from the control of State regulations, except such 
as are strictly of a police character.” 


The last cited case declares unconstitutional a license tax 
upon the business of the Western Union Telegraph Company, 
the present Plaintiff in Error. The opinion of the learned 
Justice, after referring to the great number of recent cases in- 

aad volving the commercial power of Congress, requiring, during 
the past fifteen years, a re-examination of the whole subject 

q by this Court, and a modification of certain data and decisions 
heretofore made, so as to conform to the fundamental princi- 

ples enunciated by Chief Justice Marshall and other members 

of the court in former times, contains this strong language: 


“This is always done, however, with great caution, and an 
anxious desire to place the final conclusion reached upon the 
fairest and most just construction of the constitution in all its 

arts. In our opinion such a construction of the constitution 
eads to the conclusion that no State has the right to lay a tax 
on inter-State commerce in any form, whether by way of duties 
laid on the transportation of the subjects of that commerce, or on 
the receipts derived from that transportation, or on the occupa- 
tion or business of carrying it on, and the reason is that such tax- 
ation is a burden on that commerce, and amounts to a regulation 

rm « of it, which belongs solely to Congress.” 


In Ratterman vs. Western Union Telegraph Co., 127, U.S. 
411, this Court decided that no State can tax the receipts of 
this company for inter-State messages. 


The Pennsylvania Courts decided the case now under dis- 


A iy conta, 
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cussion upon the authority of the decision of this Court in 
the Gross Receipts case arising under the Pennsylvania act 
of 1866. Judge Simonton, the learned President of the 
Dauphin County Court, in his opinion, which is adopted by 
the Supreme Court of Pennsylvania, says: 


“The Supreme Court of the United States has decided, in 
Reading Railroad Company vs. Pennsylvania, 15 Wall., 284, that a 
tax on Gross Receipts accruing from the transportation of freight 
between the States is not a regulation of commerce. This was 
followed in Philadelphia & Southern Mail Steamship Company vs. 
Commonwealth, 104 Pennsylvania State, 109. We are unable to dis- 
tinguish this case from those, and we are bound by them until, 
if ever, they are overruled or reversed.” 


It has been pointed out that there are two points of differ- 
ence between this case and the 15th Wallace case. 

First, the Western Union Telegraph Company is a foreign 
corporation, whereas the Reading Railroad Company was a 
domestic corporation, which difference alone was considered, 
in Fargo vs. Michigan, of sufficient importance to warrant a 
different decision. 

Second, the act of 1866 applied to all the receipts of the 
companies named in the act, whereas the act of 1879 ex- 
pressly limits the tax to receipts “from tolls and transporta- 
tion, telegraph business or express business,” which difference 
is, of itself, considered by this Court, in the Steamship case, 
to be of controlling importance. 

But in addition to these differences, it has been shown that 
since this case was heard in the Pennsylvania courts, the 
15th Wallace case has been substantially reversed by the 
later decisions of this court, and the decision of the Supreme 
Court of Pennsylvania, in the Philadelphia & Southern Mail 
Steamship Company’s case is directly reversed by the decision 
of this Court in Philadelphia and Southern Mail Steamship 
Company vs. Pennsylvania, 122 U. S., 326, in which last men- 
tioned case, the act of June 7, 1879, the same act under 
which the taxes now in controversy are claimed, is declared, 
by this Court, to be void. 
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In a late case between the parties hereto, Judge Simonton, 
in an opinion filed April 28, 1888, holding the authorities 
upon which his opinion, in this present case is based, to have 
been overruled by this Court, denied the right of the State 
to recover a tax upon receipts from inter-State messages 
and directed judgment in favor of the company. 

It is respectfully submitted that the judgment of the 
Supreme Court of Pennsylvania, in this case, must be re- 
versed. 

M. E. OLMSTED, 
BROWN & WELLS, 
Attorneys for Western Union Telegraph Company, 
Plaintiff in Error. 


In the Supreme Court of the United States. 


OCTOBER TERM, 1888. 
No. 56. 


Western Union Telegraph Company, 


Plaintiff in Error, 


The Commonwealth of Pennsylvania, 


Defendant in Error. 


ERROR TO SUPREME COURT OF PENNSYLVANIA. 


DEFENDANT'S BRIEF. 


JOHN F. SANDERSON, 
Deputy Attorney General. — 


W. S. KIRKPATRICK, 
Altorney General. 
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In the Supreme Court of the United States 


OCTOBER TERM, 1888. No. 56. 


ERROR TO SUPREME COURT OF PENN- 
SYLVANTA. 


WESTERN UNION TELEGRAPH COMPANY, 
Plaintiff’ in Error, 


v8. 


COMMONWEALTH OF PENNSYLVANIA, 
Defendant in Error. 


TAX ON GROSS RECEIPTS. 


A 


By reference to page 14 of the transcript of record, it will 
appear that the defendant was held liable in the lower court, 
whose judgment was affirmed by the Supreme Court of 
Pennsylvania, for taxes on messages sent from point to point 
within the State; on messages sent from points within the 
State to points in other States ; on messages sent from points . 
in other States to points within this State; and on messages 
sent from points in other States to points in other States, 
which passed over lines partly within this State, and the 
amounts of tax upon the several classes of messages are 
stated at the top of page 15 of the transcript, as follows: 


2 


Receipts for messages within the State, $170,- 


Sr As tee i i i 2s 
Receipts for messages sent out of the State, 

Saveyeom, 4 O66008 C7: tam, . se ss 453 34 
Receipts for messages sent into the State, $170,- 

000 4, $56,666 67; tax, .. . Prist 453 34 
Receipts for messages sent through the State. 

$650,000 7, $54,166 66; tax,........ 433 33 


Upon these sums interest was computed, the Attorney 
General’s commission added, and the total is the amount in- 
volved in this case. 

It is conceded by the Commonwealth that, under the 
principles declared by this court in 7elegraph Co. v. Texas, 
105 U. 8. 460, and Ratterman v. Telegraph Co., 127 U.S, 
411, the Commonwealth is not entitled to recover for the 
taxes in question, excepting the item of receipts for mes- 
sages within the State, $1,362 38, with interest, and the 
Attorney General’s commission at five per cent. 

It is respectfully suggested that the judgment here in 
question may be modified and final judgment entered for 
the amount due (R. S. sec. 709), or that the judgment be 
reversed, and the case remanded according to the intima- 
tion in Ratterman v. Telegraph Co., 127 U. S., 426, where 
this court said, referring to the case of Telegraph Co. v. 
Texas, 105 U. S., 460, ** The Court reversed the judgment of 
the Supreme Court of Texas, and remanded the cases, with 
instructions for such further proceedings as justice might 
require. Evidently the purpose of this was to permit the 
Supreme Court of that State, if it could separate the taxes 
on the two classes of telegrams, to do so and render judg- 
ment accordingly. 

Joun F. SANDERSON, 
Deputy Attorney General. 

W. S. Kirkpatrick, 
Attorney General. 
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Receipts for messages within the State, $170,- 


297 87; tax, | $1,362 38 
Receipts for messages sent out of the St: ate, 

$170,000, 4, $56,666 67; tax, ....... 453 34 
Receipts for messages sent into the State, $170,- 

000 4, $56,666 67; tax. ... 4538 34 
Receipts for messages sent through the State. 

$650,000 rss $54,166 66; tax,. . . eee 453 33 


Upon these sums interest was computed. the Attorney 
General’s commission added, and the total is the amount in- 
volved in this case. 

It is conceded by the Commonwealth that, under the 
principles declared by this court in Zelegraph Co. v. Texas, 
105 U. 8. 460, and Ratterman v. Telegraph Co., 127 U. 8, 
411,the Commonwealth is not entitled to recover for the 
taxes in question, excepting the item of receipts for mes- 
sages within the State, $1,562 38, with interest, and the 
Attorney General’s commission at five per cent. 

It is respectfully suggested that the judgment here in 
question may be modified and final judgment entered for 
the amount due (R. 8. sec. 709), or that the judgment be 
reversed, and the case remanded according to the intima- 
tion in Ratterman v. Telegraph Co., 127 U. 8., 426, where 
this court said, referring to the case of Zelegraph Co. v. 
Texas, 105 UU’. S., 460, ** The Court reversed the judgment of 
the Supreme Court of Texas, and remanded the cases, with 
instructions for such further proceedings as justice might 
require. Evidently the purpose of this was to permit the 
Supreme Court of that State, if it could separate the taxes 
on the two classes of telegrams, to do so and render judg- 
ment accordingly. 

Joun F. SANDERSON, 
Deputy Attorney General. 

W. S. Kirkpatrick, 
Attorney General. 
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U. S. EX REL. OSCAR DUNLAP VS. JOHN C. BLACK, com’R, 4c. 1 


1 Petition for Mandamus. Filed Dec. 19, 1887. 


In the Supreme Court of the District of Columbia, the 19th day of 
December, 1887. At Law. 


Tue Unitrep States ex relatione Oscar DUNLAP 
vs No. 28324. 


Joun C. Brack, Commissioner of Pensions. 


To the honorable the chief justice and the justices of the supreme 
court of the district of Columbia: 


The petition of your relator, Oscar Dunlap, respectfully repre- 
sents— 

1. That he is a citizen of the United States and of the Territory 
of Dakota and resides in the town of Grand View, Douglas county, 
in said Territory, and brings this suit in the name of the United 
States, for and in his own behalf, for the writ of mandamus against 
the respondent. 

2. That the respondent, John C. Black, is also a citizen of the 
United States and of the State of Illinois, is the Commissioner of 
Pensions, and as such is sued. 

3. And your relator alleges that during the late civil war he was 
in the military service of the United States and held the rank of 
captain and commanded Company “I,” 26th Illinois Volunteer In- 
fantry ; that while in said military service and in line of duty he 
sustained, December 28, 1864, such wounds and injuries as resulted 
at the time thereof in the amputation of his right arm below the 

elbow and right leg below the knee, and at the same time he 
2 sustained a terrible head injury, namely, the fracture of the 

skull and left jaw, resulting in epilepsy and the permanent 
impairment of his mind and memory, whereby he became and now 
is so totally and permanently disabled as to be rendered utterly 
helpless, or so nearly so as to require regular aid and attendance of 
another person. 

4. And your relator says that his said combined disabilities are 
much greater than results from the loss merely of both hands or both 
feet, and much greater than the law requires in any case fo entitle 
an applicant for pension to be rated therewith in the first class ; and 
he further says that the law provides for his said disability a pen- 
sion of $25 per month from June 6, 1866; $31.25 per month from 
June 4, 1872; $50 per month from June 4th, 1574, and $72 per 
month from June 17th, 1878. 

5. But your relator alleges that the Pension Office, under the ad- 
ministration of the predecessors of the respondent, granted to your 
relator a pension only for the loss of his right hand and right foot 
by certificate No. 66419, and rated him therefor at $20 per month 
from date of discharge ; $24 per month from June 4, 1872, and $36 
per month from February 28, 1877, and no allowance whatever was 
made for the greater disability resulting from the injury to the head 
as aforesaid. 

6. And your relator further says that by reason of his said head 
1—1402 
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injury and resulting epilepsy his mind and memory were so per- 
manently impaired that he has never been able since the in- 
currence of said injury to retain scarcely more than a momentary 
recollection of transpiring events; and he says that, although he 
has no recollection at all as to what the fact is, he is informed he 
never made application for pension on account of his said head in- 
injury, combined with the loss of the right hand and right foot, 

until the time hereinafter mentioned ; but he does aver that 
3 the record and the proofs on file clearly show from the begin- 

ning the injury to his head,as well as the loss of his right 
hand and right foot, and his utterly helpless condition on account 
of these combined disabilities requiring regular aid and attendance 
of another person. 

7. And your relator further says that he is informed and believes 
and so avers that by reason of his failure or the failure of those per- 
sons who were engaged to act in his behalf to make such application 
for a pension for and on account of his entire disabilities resulting 
as well from his said injury to the head as from the loss of his right 
hand and right foot the Pensiun Office, under the respondent’s prede- 
cessors, granted to your relator a pension only for the loss of the right 
hand and right foot, which were particularly specified as the cause 
of the disability for which pension was claimed. 

8. And your relator further alleges that by reason of his said head 
injury and the results thereof of epilepsy and the permanent im- 
pereen of his mind and memory as aforesaid his case is unaffected 

y any limitations of the pension laws, which expressly save and 
reserve from their operation the cases of minors under sixteen years 
of age and persons whose minds and memories are so permanently 
impaired, as is the caseof your relator, as to render them incapable 
of making valid contracts or of transacting business. Therefore, as 
your relator alleges, the fact that for a series of years he omitted or 
neglected to apply for a pension on account of his said head injury 
cannot militate against him, nor is his right to such pension in any 
manner barred by the limitations of the pension laws on account of 

such omission or neglect. 
4 9. But your relator says that through friendly advice he 

did make a formal application to the Pension Office on June 
26th, 1880, for pension on account of his said head injury, as well 
as for and on account of the loss of his right hand and right foot, 
and since that date your relator has had and now has a claim 
pending before the Pension Office for pension on account of these 
combined disabilities. 

And your relator alleges that the act of Congress (commonly 
called the arrears of pension act) entitled “An act to provide that 
all pensions on account of death or wounds received or disease con- 
tracted in the service of the United States during the late war of the 
rebellion which have been granted or which shall hereafter be 
granted shall commence from the date of death or discharge from 
the service of the United States, for the payment of arrears of pen- 
sions and other purposes,” approved January 25th, 1879, and as 
amended by the act of March 3, 1879, provides as follows: 
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“That the rate at which the arrears of invalid pensions shall be 
allowed and computed in the cases which have been or shall here- 
after be allowed shall be graded according to the degree of the pen- 
sioner’s disability from time to time and the provisions of the pen- 
sion laws in force over the period for which the arrears shall be 
computed. 

That section one of the act of January twenty-fifth, eighteen hun- 
dred and seventy-nine, granting arrears of pensions, shall be con- 
strued to extend to and include pensions on account of soldiers who 
were enlisted or drafted for the service in the war of the rebellion 
but died or incurred disability from a cause originating after the 

cessation of hostilities and before being mustered out: Pro- 
5 vided, That in no case shall arrears of pensions be allowed 
and paid from a time prior to the date of actual disability. 

Sec. 2. All pensions which have been or which may hereafter be 
granted in consequence of death occurring from a cause which 
originated in the service since the fourth day of March, eighteen 
hundred and sixty-one, or in consequence of wounds or injuries re- 
ceived or disease contracted since that date shall commence from 
the death or discharge of the person on whose account the claim 
has been or is hereafter granted, if the disability occurred prior to 
discharge; and if such disability occurred after the discharge, then 
from the date of actual disability or from the termination of the 
right of party having prior title to such pension: Provided, The 
application for such pension has been or is hereafter filed with the 
Commissioner of Pensions prior to the first day of July, eighteen 
hundred and eighty, otherwise the pension shall commence from 
the date of filing the application; but the limitation herein pre- 
scribed shal] not apply to claims by or in behalf of insane persons 
and children under sixteen years of age. 

Sec..3. Section forty-seven hundred and nine of the Revised 
Statutes is hereby repealed.” 

And vour relator says that, having filed his application therefor 
with the Commissioner of Pensions prior to the first day of July, 
1880, he is entitled to arrears of pensions under and by virtue of 
said act, amended as aforesaid, from the date of his discharge, ac- 
cording to the degree of his entire disability and the provisions of 
the pension laws in force from time to time over the intervening 
period; and he says that he was discharged from the military 

service of the United States May 15, 1865, and that he is 
6 entitled to a pension from May 16, 1865, and, holding the 

rank of captain at the time he sustained his said wounds and 
injuries, his pension was never less than $20 per month, but he 
savs the pension laws provide that the rate of pension for a disa- 
bility requiring aid and attendance of another person shall be from 
June 6, 1866, $25 per month; from June 4, J872, $31.25 per month ; 
from June 4, 1874, $50 per month, and from June 17, 1878, $72 per 
month, and he avers that he is entitled to the difference monthly 
between these sums and what has been allowed him, and that the 
said arrears of pension act was passed by Congress fur such purpose, 
to enable him and all pensioners in like situation with himself to 
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/ 
claim and to receive arrears of pension, provided claim be made 
prior to July 1, 1880. . 

10. And your relator further says that his said application coming 
on to be considered by the respondent, as Commissioner of Pensions, 
and for his official action and decision thereon, the respondent found 
and ruled that your relator is now, and has continuously been since 
his discharge, so disabled from his said wounds and injuries as to 
require regular aid and attendance of another person. The respond- 
ent in the discharge of his official duties as Commissioner of Pensions 
made the following adjudication in your relator’s said case, namely: 


Certificate No. 66419. Oscar Dunlap, Co. I, 26th Illinois. 
Ruling No. 222. 


Sag RR Rane oO ANAT 6 PIRI FOES 


DEPARTMENT OF THE INTERIOR, 
BuREAU OF PENSIONS, 
Wasuinoton, D. C., October 15, 1887. 

In this case the application of the claimant for rerating and 

for increase will be allowed at $50 per month from May 

25, 1881, and the date of the first medical examination 

under claimant’s application, of June 26, 1880. This rating 

is allowed under the act of June 18, 1874, it sufficiently appearing 

by the evidence in this case that the claimant has lost both a hand 

and a foot and at the same time has been so additionally injured 

in the head as, from a period prior to the rerating or increase 

in this case, to render him totally and permanently helpless, re- 

quiring from thence until now the regular personal aid and attend- 
ance of another person. 

The reason why the claimant’s rating is not advanced to $72 per 
month is that he was not, on the 16th of June, 1880, receiving pen- 
sion at the rate of $50 per month, nor was he entitled to receive a 
pension of $50 per month at that date, for the reason that, while the 
degree of helplessness which has been shown was that contemplated 
by the law, the claimant himself (neither on his own motion nor 
under the guidance of those who are legally responsible for his 
actions in this claim) has not made application to be rated in pur- 
suance of the act of June 18, 1874, but, on the contrary thereof, had 
asked to be rated and had been rated at $36 per month, under the 
act of February 28, 1877. 

Such application for increase was made by him April 30, 1877, 
and an allowance of $36 was made to him under said application 
May 24, 1877. 

It should be noted that in this application the claimant did not 
refer to his injuries of head, and only referred to and stated the loss 
of his hand and his foot, clearly intending to avail himself of the 
provisions of the act of February 28, 1877. 

This was his view, as evidenced by the fact that he received the 
pension under this certificate, without questioning or demur-, at the 
rate provided in said act, acquiescing in the decision of the office 
in the issue of the certificate aforesaid. 
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8 It thus appears that the first time at which rating should 

have been made to the claimant under the act of June 16, 
1880, or the acts which it amended was, as before stated, at the date 
of the filing of his application for increase, dated June 26, 1880, and, 
under the law as now and then existing, the earliest date at which 
rerating and increase could have been allowed him, if at all, under 
said act, was the date of the first medical examination had after the 
filing of his application. 

The date of this medical examination was May 25, 1881; at that 
time he should have been rated, according to the testimony then on 
file (which has been greatly strengthened by testimony since added), 
at the rate of $50 per month, and the failure to doso was manifestly 
a failure upon the part of the office, and a rerating will be ordered in 
conformity with this ruling, the Commissioner holding in this, as in 
other cases, that to entitle to the benefits of the act of June 16, 1880, 
even under the construction given to that act in the case of White- 
head, dated July 12, 1881, by Secretary Kirkwood, there must have 
been not only the right to pension, but that right itself must have 
been operative by the act of the pensioner asserting his claim. 

JOHN C. BLACK, 
Commissioner. 


Recorded in vol. 2, p. 136, Comnmissioner’s Rulings. 


11. And your relator says that thereupon the respondent caused 
the said pension certificate of your relator to reissue at $50 per month 
from May 25, 1881, but refused to grant arrears of pension from 
date of discharge or to comply with the requirements of the law in 
that behalf. 

And your relator further says that the respondent has thus 
9 expressly found the facts in your relator’s case to be: (1) 
that while your relator was in the military service of the 
Unites States and in the line of duty he sustained such wounds and 
injuries as resulted in the loss of his right hand and right foot and 
at the same time sustaining injury to the head; (2) that your 
relator was thereby rendered “ totally and permanently helpless, re- 
quiring from thence till now the regular aid and inkiioes of 
another person ;” and/(3) that your relator applied to the Com- 
missioner of Pensions on June 26, 1880, for pension on account 
thereof. 

And your relator says that upon this finding of the facts whether 
he is entitled to a rerating and an increase of pension from date of 
discharge so as to give unto him a pension commensurate with his 
disabilities so found to exist by the respondent is a question of law, 
and that it does not lie in the discretionary power of the respondent, 
as Commissioner of Pensions, to deny or in anywise abridge his 
rights with respect thereto. 

And your relator further says that his is a case under the arrears 
of pension acts aforesaid, and that having filed with the Commissioner 
of Pensions his claim within the express terms of that act amended 
as aforesaid, he is entitled to arrears of pension for his entire dis- 
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ability, as found to exist by the respondent as aforesaid, from the 
date of his discharge and according to such rate as is provided by 
the provisions of the pension laws covering the intervening period ; 
and he avers that for the precise disability the respondent, in the 
discharge of his official duties and in the exercise of his judgment 
and discretion in all the premises, has found your relator to now have 

and to have continuously had since his discharge, to wit: That 
10 your relator is so disabled from the loss of his right hand and 

right foot and so additionally injured in the head as “to render 
him totally and permanently helpless, requiring from thence till 
now the regular personal aid and attendance of another person ;”’ is 
expressly pensioned at $25 per month from June 6, 1866, by the 
provisions of section 4697, Revised Statutes of the United States ; at 
$31.25 per month from June 4, 1872, by the provisions of section 
4698, Revised Statutes of the United States ; at $50 per month from 
June 4, 1874, by the provisions of the act of June 18, 1874, and at 
$72 per month from June 17, 1878, by the provisions of the act of June 
16, 1880; and he further avers that upon such adjudication by the 
respondent he is entitled to be so pensioned by the express provisicns 
of the arrears of pension act, amended by the act of March 3, 1879, 
as aforesaid ; and your relator further avers that the suid adjudica- 
tion, so made as aforesaid by the respondent in discharge of his 
official duties and the exercise of his judgment and discretion as 
Commissioner uf Pensions, has been ratified and confirmed by the 
honorable Secretary of the Department of the Interior, evidenced by 
your relator’s said certificate reissued as aforesaid and signed by 
the acting Secretary and countersigned by the respondent as Com- 
missioner of Pensions and sealed with the departmental seal, which 
said certificate your relator prays leave to exhibit and read to the 
court at the hearing of this petition. 

And your relator further says that every and all the reasons or 
pretended reasons given by the respondent in his said adjudication 
of your relator’s claim why he cannot grant full arrears of pension 

and an increase to $72 per month to your relator are wholly 
11 irrelevant and invalid in the law; and he avers that it was 

and now is wholly immaterial whether he was on the pension 
roll at all or not on June 16, 1880; that to have made his claim 
within the time prescribed by the arrears of pension act amended as 
aforesaid, to wit, before July 1, 1880; is enough to entitle him to 
arrears of pension from date of discharge under the law; that the 
date, May bs, 1881, of the alleged medical examination in his case 
has no legal significance at all, nor has any of the other alleged rea- 
sons of the respondent for his refusal to discharge the plain legal 
duties imposed upon him as Commissioner of Pensions by the laws 
aforesaid any significance whatever in the case. The language of the 
law is couched in simple and plain terms, declaring that your re- 
lator, whose claim therefor was filed with the Commissioner of Pen- 
sions on June 26, 1880, shall be entitled to arrears of pension from 
date of discharge. The only condition thereby Seb powell Se that such 
claim shall be filed with the Commissioner of Pensions before July 
1, 1880. 
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12. And your relator further says that at the age of nineteen years 
he was enrolled a private in Company I, 26th [llinois Volunteers, 
on November 8, 1861, and was mustered, together with his com- 
pany, into the United States service January 15, 1862; that he was 
then sound in body and mind; that by his good soldierly conduct 
he was rapidly promoted through the grades of non-commissioned 
officers, and was, in April, 1863, appointed and commissioned sec- 
ond lieutenant; was further promoted to first lieutenant in April, 
1864, and was finally promoted, in September, 1864, to the rank of 
captain of the company in whose ranks he had enlisted a private 
less than three years before; that at the time he sustained his 

wounds and injuries, December 28, 1864, he was on spe- 
12 cial duty by order of Major General Wm. T. Sherman as 

military eonductor in charge of trains running over the rail- 
roads used by General Sherman’s army in its military operations; 
that while he was in the discharge of such duties he was, by an acci- 
dent, thrown from the foot rail of the moving train, on which he was 
standing, with great violence to the ground; his right hand and 
foot, falling across the rail, were crushed by the wheels of the mov- 
ing train, necessitating amputation at the wrist and ankle, and at 
the same time he sustained a severe blow on the head, resulting in 
the fracture of the skull on the left side and the fracture of the left 
jaw ; that he was thence removed to the hospital, where he lay for 
months in an entirely unconscious condition on account of this head 
injury, which is now and has ever since been the cause of a greater 
disability to him than results from the loss of his right hand and 
right foot; that it resulted in epilepsy and the almost total destruc- 
tion of his memory; that by this head injury ulone he now is and 
always has been, since June 6, 1866, entitled to be rated in the first 
class, as requiring regular aid and attendance of another person, 
within the meaning of the law. ‘There are numerous cases on the 
— rolls so rated for similar head injury with similar results ; 
nut he says that this terrible head injury, coupled with the loss of 
the right hand and right foot, has reduced him to a degree of help- 
lessness that is without a parallel on the United States pension rolls, 
saving only the case of Henry D. Fuller, certificate No. 59104, 
who, by the explosion of a single shell, lost the sight of 
his right eve, left arm at the shoulder joint, left foot, and 
sustained shell wound of right leg, between the knee and 

ankle, resulting in compound comminuted fracture of bone 
13 and a sloughing wound that has never healed, which, if any 

difference exists, is worse than that of your relator; and your 
relator says there is not nor has there ever been since his said injury 
any medical question atallin his case; that his utterly helpless con- 
dition, both of body and mind, is as apparent to one person as 
another; and he avers that, while he is within the terms of the 
arrears of pension act as to date of filing his claim for pension on 
account of his said head injury, the limitations of the pension Jaws 
do not apply and have never applied to his case; that the Legisla- 
ture has taken the precaution to exempt from the operation of the 
limitation of the statutes all persons who are insane, non compos 
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mentis, or who are so mentally deranged, from any cause, as to be 
rendered incapable in law to make valid contracts or to transact 
business. There is no limitation nor bar to your relator’s claim on 
any ground whatever. 

Wherefore your relator prays as follows: 

That the peremptory writ of mandamus may issue out of this 
honorable court, directed to the respondent, commanding him, as 
Commissioner of Pensions, to forthwith reissue your relator’s said 
pension certificate, with the following rates, namely: $25 per month 
from June 6, 1886; $31.25 per month from June 4, 1872; $50 per 
month from June 4, 1874, and $72 per month from June 17, 1878, 
first deducting all sums that have been paid him, and to do and 
perform whatever the law requires to be done in all the premises ; 
and to this end your relator will ever humbly pray. 

OSCAR DUNLAP. 
J. G. BIGELOW, 
Solicitor for Relator. 


14 TERRITORY OF Dakora, | we 
Lincoln County, a. 


I do solemnly swear that I have read the foregoing petition by 
me subscribed and know the contents thereof; that the facts therein 
stated of my own knowledge are true, and that the facts therein 


stated upon information and belief I believe to be true. 
OSCAK DUNLAP. 


Subscribed and sworn to before me this 14th day of December, 


1887. 
D. H. HAWN, [SsEAt. 
Judge of Probate, Lincoln County, D. T. 


‘ Referred to the general term of this court. 


W.S. COX, J. 
15 Court Proceedings. 


Proceedings before supreme court of the District of Columbia, sit- 
ting in general term, commencing fourth Monday, January 23, 
1888. 


Present, presiding: Chief Justice Edward F. Bingham, and Alex- 
ander R. Hagner, Charles P. James, and William M. Merrick, associate 
justices. 
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Monpay, January 23d, 1888. 
By order of the justices presiding the court is opened by procla- 
mation of the marshal pursuant to rule of court. 
« * * * 7 * « 


Turspay, February 21, 1888. 
Session resumed pursuant to adjournment. 
Present: Justices Bingham, James, and Cox. 
* * * * * . + 


THe Unitrep States ex relatione Oscar 
ee -At Law. No. 28324. 
Joun C. BLack, Commissioner of Peasieiail 

For mandamus. 


This cause coming on to be heard upon the motion of the relator 

for a rule on the respondent to show cause, and counsel having been 

heard thereon, it is thereupon, on due consideration thereof, 

16 this 21 day of February, 1888, by the court ordered, adjudged, 

and decreed tiat the motion be,and the same hereby is, over- 

ruled; and it is further ordered, adjudged, and decreed that the 
petition be, and the same hereby is, dismissed. 

E. F. BINGHAM, 
Chief Justice. 


* * * * * * * 


Tuespay, March 8, 1888. 
Session resumed pursuant to adjournment. 
Present: Chief Justice Bingham and Justices James and Cox. 


* * * * * * * 


Tue Uwnitrep Srates ex relatione Oscar 
DuNLAP 
vs. 
Joun C. BLack, Commissioner of Pensions. } 


At Law. No. 28324. 


For mandamus. 


The petitioner in this cause having sued out a writ of error to the 
Supreme Court of the United States on the final judgment of this 
court dismissing the petition, the bond is fixed in the penalty of one 
hundred dollars. 

By the court: 

E. F. BINGHAM, 
Chief Justice. 
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17 In the Supreme Court of the District of Columbia, the 8th 


day of March, 1888. 


Tue Unitrep States ez relatione OscaAaR DUNLAP 
VS No. 28324. 


Joun C. Biack, Commissioner of Pensions. 


In error. 


Know all men by these presents that we, Oscar Dunlap, Ira Gor- 
don, and Charles R. Miller, are bound unto the above-named John 
C. Black, Commissioner of Pensions, in the sum of one hundred 
dollars, to be paid to the said John C. Black, Commissioner of Pen- 


sions, his executors or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally,and our and each of our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our seals and dated this 8th day of March, 1888. 

Whereas the above-named Oscar Dunlap, relator, has prosecuted 
a writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above suit by the said supreme court 
of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the 


above-named Oscar Dunlap, relator, shall prosecute his said writ of 


error to effect and answer all damages and costs if he shall fail to 
make good his plea, then this obligation shall be void; otherwise 
the same shall be and remain in full force and virtue. 


OSCAR DUNLAP, [SEAL. ] 
By J. G. BIGELOW, His Att’y. 

[IRA GORDON. SEAL. 

CHARLES R. MILLER. a 


Sealed and delivered in presence of— 


J. G. BIGELOW. 


Approved : 
E. F. BINGHAM, 
Chief Justice. 


[Endorsed :]° Filed Mar. 9, 1888. R. J. Meigs, clerk. 


18 UnITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting : 


Because in the record and proceedings, as also in the rendi- 
tion of a judgment in a plea which is in the said court, before 
you, between the United States ex relatione Oscar Dunlap and John 
C. Black, Commissioner of Pensions, being No. 28324, at law, a 
manifest error hath happened, to the great damage of the said re- 
lator, as by his complaint appears, and it being fit that error, if any 
hath happened, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, therefore you are hereby 
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JOHN C. BLACK, COMMISSIONER, &C. 11 


commanded, if judgment be tlierein given, under your seal, distinctly 
and openly, to send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ,so that you have thesame at Washing- 
ton on the second Monday of October next, in the said Supreme Court 
to be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 9th day of March, in the year of our Lord 1888, 
and of the Independence of the United States the one hundred and 
twelfth. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 
District oF ConumBIA, Jo wit: 


To John C. Black, Commissioner of Pensions: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of the District of Columbia, 
wherein the United States ex rel. Oscar Dunlap is plaintiff and you 
are defendant, to show cause, if any there be, why the judgment in 
the said writ or error mentioned should not be corrected, so that 
speedy justice be done the parties in that behalf. 

Witness E. F. Bingham, chief justice of the said supreme court of 
the District of Columbia. 

EK. F. BINGHAM, 
Chief Justice. 


19 [Endorsed :] No. 28324. Law. The United States ex rel. 
Oscar Dunlap vs. John C. Black, Com’r of Pensions. P. M’ch 
15, 81. Joyce. Writ of error and citation. 


Served copy of the within writ of error and citation on John C. 
Black, Commissioner of Pensions, March 15, 1888. } 
A. A. WILSON, Marshal. 
J. G. BIGELOW, Att'y 


20 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 
SuPREME CouRT OF THE District or CoLUMBIA. 


I, Return J. Meigs, clerk of said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 


12 U.S. EX REL. OSCAR DUNLAP VS, JOHN C. BLACK, COM’R, &C. 


Witness my hand and the seal of said court this 16th day of 
March, 1888. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 


By J. R. YOUNG, 
Assistant Clerk. 


Justice's Certificate. 


I, E. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by Return J. Meigs, clerk of said court, to be in 
due form. 

Witness my hand and seal this 16 day of March, 1888. 

E. F. BINGHAM, [seat.] 
Chief Justice. 


Clerk’s Certificate to Justice’s Official Character. 


I, Return J. Meigs, clerk of said court, hereby certify that E. F. 
Bingham, whose genuine signature is subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 16th day of 
March, 1888. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1402. The United States ex rel. Oscar Dunlap, plaintiff in error, vs. 
John C. Black, Commissioner of Pensions. Filed April 2nd, 1888. 
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Witness my hand and the seal of said court this 16th day 
March, 1S8S. 
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[Seal Supreme Court of the District of Columbia, | 
R. J. MEIGS, Clerk, 
.R. YOUNG, 
Assistant Clerk. 


Justice’s Certificate. 


|, E. F. Bingham, ehief justice of said court, do certify the fore- 
going attestation by Return J. Meigs, clerk of said court, to be in 
due form. 
Witness my hand and seal this 16 day of March, 1888. 
k. Fk. BINGHAM, [sear] 
Chief Justice. 
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I, Return J. Meigs, clerk of said court, hereby certify that E. F. 
Bingham, whose genuine signature is subseribed to the foregoing 
certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 


Witness my hand and the seal of said court this 16th day of 
March, 1888. 


[Seal Supreme Court of the District of Columbian ] 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 
Endorsed on cover: District of Columbia supreme court. No. 
1402. The United States er rel. Oscar Dunlap, plaintiff in error, vs. 
John C. Black, Commissioner of Pensions. Filed April 2nd, 1888. 
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THE UNITED STATES, ex-relatione, ) 
OSCAR DUNLAP, 


Plaintiffs in Error Was Maiadehewit: 


U8. 
JOHN C. BLACK, No. 1402 


COMMISSIONER OF PENSIONS, 
Defendant in Error. | 


In Error to the Supreme Court of the 
District of Columbia. 


MorIoNn BY THE RELATOR TO ADVANCE THIS CASE UNDER 


| CLAusE 6, RuLE 26, or THE CourT. 


J. G. BIGELOW, 
Attorney for plaintiffs in error. 


WASHINGTON, D. Cc. : 
BYRON S. ADAMS, PRINTER, 
514 EIGHTH STREET. 
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IN THE 


THE UNITED STATES, ez-relatione, ) 
OSCAR DUNLAP, 
Plaintiffs in Error 


v8. 
JOHN C. BLACK, 
COMMISSIONER OF PENSIONS, 


Defendant in Error. | 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


For Mandamus. 
No. 1402 


In Error to the Supreme Court of the 


} | District of Columbia. 


a Morion BY THE RELATOR TO ADVANCE THIS CASE UNDER 
i CLAUSE 6, RuLE 26, oF THE CouRT. 


on the following grounds : 


And now comes the above-named relator, and moves the 
Court to advance this cause, and for a speedy hearing thereof, 


1. The petition in this case is for the peremptory writ of 
mandamus against the respondent as Commissioner of Pensions. 
It was filed in the Court below, December 19, 1887, and was 
certified by the Justice holding the Circuit Court to the Gen- 


: * 
eral Term, to be heard in the first instance. The Court in 
General Term refused the relator’s motion for a rule on the re- 
spondent, and dismissed his petition without a hearing thereof 
on the merits. 

2. The Court below having refused the reiator a hearing on 
the matters alleged in his petition, the case is still an ex parte 
proceeding, though brought into this Court by writ of error on 
final judgment dismissing the petition. 

3. The respondent was not brought into the Court below. 
His citation to appear in this Court in the first instance results 
from the anomalous action of the Supreme Court of the District 
of Columbia refusing the relator the right to a hearing on his 
said petition. We do not admit that the respondent can be 
brought into Court in this manner. 

4. The questions presented by the petition are of great im- 
portance to the relator, involving his legal rights under the laws 
of the United States. 

5. The tenure of office of the respondent as Commissioner of 
Pensions is of uncertain duration. 

We submit herewith our brief and argument on the merits of 
the case. 

J. G. BIGELOW, 


Attorney for plaintiffs in error. 


To Joun C. BLack, Commissioner of Pensions, 
Defendant in error. 

You will please take notice that we shall on Monday, the 
30th day of April, A. D. 1888, submit the motion, of which the 
foregoing is a copy, tothe Supreme Court of the United States, 
for its judgment thereon. 

J. G. BIGELOW, 
Attorney for plaintiffs in error. 
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eral Term, to be heard in the first instance. The Court in 
General Term refused the relator’s motion for a rule on the re- 
spondent, and dismissed his petition without a hearing thereof 
on the merits. 

2. The Court below having refused the reiator a hearing on 
the matters alleged in his petition, the case is still an ea parte 
proceeding, though brought into this Court by writ of error on 
final judgment dismissing the petition. 

3. The respondent was not brought into the Court below. 
His citation to appear in this Court in the first instance results 
from the anomalous action of the Supreme Court of the District 
of Columbia refusing the relator the right to a hearing on his 
said petition. We do not admit that the respondent can be 
brought into Court in this manner. 

4. The questions presented by the petition are of great im- 
portance to the relator, involving his legal rights under the laws 
of the United States. 

5. The tenure of office of the respondent as Commissioner of 
Pensions is of uncertain duration. 

We submit herewith our brief and argument on the merits of 
the case. 

J. G. BIGELOW, 


Attorney for plaintiffs in error. 


To Joun C. BLACK, Commissioner of Pensions, 
Defendant in error. 

You will please take notice that we shall on Monday, the 
30th day of April, A. D. 1888, submit the motion, of which the 
foregoing is a copy, tothe Supreme Court of the United States, 
for its judgment thereon. 

J. G. BIGELOW, 
Attorney for plaintiffs in error. 
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OCTOBER TERM, 1887. 


THE UNITED STATES, ex-relatione, 
OSCAR DUNLAP, 
Plaintiffs in Error 


U8. 
| JOHN C. BLACK, 
COMMISSIONER OF PENSIONS, 


Defendant in Prror. , 


For Mandamus. 
No. 1402. 


In Error to the Supreme Court of the 


District of Columbia. 


Brief of Plaintiffs in Error. 


J. G. BIGELOW, 


Attorney for Plaintiffs. 


BYRON 6. ADAMS, PRINTER. 
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THE UNITED STATES, ex-relationc, ) 
OSCAR DUNLAP, 


Plaintiffs in Error . 
iff | For Mandamus. 


No, 1402. 


re, 
JOHN C. BLACK, 
COMMISSIONER OF PENSIONS, 
Defendant in Error. 


Ee ce aR nH, 
. 


In Error to the Supreme Court of the 


District of Columbia. 


BRIEF OF PLAINTIFFS IN ERROR. 


STATEMENT OF THE RELATOR’S CASE. 


The petition of the relator, Oscar Dunlap, was filed in the 
court below on December 19, 1887, in which he alleges : 

1. That during the late civil war he served im the military 
service of the United States, and was Captain of Company I, 
26th Illinois Volunteers. That while in said service and in 
the line of duty, he sustained, December 28, 1864, such wounds 


2 


and injuries as resulted at the time thereof in the amputation 
of his right hand and right foot, and, at the same time sus- 
tained a terrible head injury, causing the fracture of the skul! 
and left jaw, resulting in epilepsy and the permanent impair- 
ment of his mind and memory; whereby he became, and now 
is, so totally and permanently disabled as to be rendered ut- 
terly helpless, or so nearly so as te require regular aid and at- 
tendance of another person. 

2. That his disability from said combined causes is much 
greater than results from the loss merely of both hands or both 
feet, or the law requires in any case, to entitle the claimant to 
be rated therewith. That for his said disability the law pro- 
vides a pension of $25 per month from June 6, 1866, (section 
4,697 R. 8. U.S., Pension LI. 6*); $31.25 per month from June 4, 
1872 (section 4,698 R.S., U.S. Pension LI. 7); $50 per month 
from June 4, 1874 (act June 18, 1874, Pension LI. 35); and 
$72 per month from June 17, 1878 (act June 16, 1880, Pen- 
sion LJ. 47). 

3. But that the Pension Office, under the administration of 
respondent’s predecessors granted him a pension only,for the 
loss of his hand and foot, by Pension Certificate No. 66,419, 
and rated him therefor at $20 from date of discharge, $24 
from June 4, 1872, and $36 from February 28, 1877, and no 
allowance was made for the greater disability resulting from 
said head injury. 

4. That by reason of said head injury and resulting epilepsy, 
his mind and memory were so permanently impaired that he 
has never been able since the incurrence of the injury, to re- 
tain scarcely more than a momentary ‘recollection of transpir- 
ing events, and says that, although he has no recollection at all 
as to what the fact is, he is informed he never made application 
for pension on account of his said head injury, combined with 
the loss of the right hand and right foot, until the time 

°For convenience of reference, the Pension Laws are referred to as found in 
pamphlet form as published by the Pension Oftice, copies of which are left 
with the Clerk for the several members of the court. 


hereinafter mentioned. But avers that the record and the proofs 
on file clearly show from the beginning, the injury to his 
head as well as the loss of his right hand and right foot, and 
his utterly helpless condition on account of these combined 
disabilities, requirmg regular aid and attendance of another 
person. 

5. That by reason of his failure, or,the failure of those per- 
sons who were engaged to act in his behalf, to make such ap- 
plication for a pension for and on account of his entire disa- 
bilities, resulting as well from his said injury to the head, as 
‘from the loss of his right hand and right foot, the Pension 
Office, under the respondent’s predecessors, granted him 2 pen- 
sion only for the loss of the right hand and right foot, which 
was particularly specified as the cause of the disability for 
which pension was claimed. 

6. That the limitation of the Pension Laws does not apply 
to minors, and persons whose minds and memories are im- 
paired, as in his case, to such an extent as to render them in- 
capable of making valid contracts, and therefore, the fact that 
for a series of years he omitted or neglected to apply for a pen- 
sion on account of said head injury cannot militate against 
him, nor is his right to such pension in any manner barred by 
the limitations of the Pension Laws, on account of such 
omission or neglect. 

7. But he says, that he did make formal application to the 
Pension Office on June 26, 1880 for, and on account of his said 
head injury, as well as for and on account of the loss of his 
right hand and right foot, and since that date has had and now 
has, a claim pending before the Pension Office, for pension on 
account of these combined disabilities. 

And the petition sets forth: That the act of Congress (com- 
monly called the arrears of pension act) entitled “ An act to 
“ provide that all pensions on account of death, or wounds re- 
“ ceived or disease contracted in the service of the United States 
“ during the late war of the rebellion, which have been granted, 
“ or which shall hereafter be granted, shall commence from the 


‘ date of death, or discharge from the service of the United States, 
‘ for the payment of arrears of pension,” approved January 25th, 
1879, and as amended by the act of March 3, 1879, provides 
as follows : 

“That the rate at which the arrears of invalid pensions shall 
be allowed and computed in the cases which have been or shall 
hereafter be allowed, shall be graded according to the degree of 
the pensioner’s disability from time to time, and the provisions 
of the pension laws in force over the period for which the 
arrears shall be computed. 

That section one of the act of January twenty-fifth, eighteen, 
hundred and seventy-nine, granting arrears of pensions. shall 
be construed to extend to and include pensions on account of 
soldiers who were enlisted or drafted for the service in the war 
of the rebellion, but died or incurred disability from a cause 
originating after the cessation of hostilities, and before being 
mustered out: Provided, That in no case shall arrears of pen- 
sions be allowed and paid from a time prior to the date of 
actual disability. 

Sec. 2. All pensions which have been, or which may here- 
after be, granted in consequence of death occuring from a cause 
which originated in the service since the fourth day of March, 
eighteen hundred and sixty-one, or in consequence of wounds 
or injuries received, or disease contracted since that date, shall 
commence from the death or discharge of the person on whose 
account the claim has been or is hereafter granted, if the dis- 
ability occurred prior to discharge; and if such disability 
occurred after the discharge, then from the date of actual dis- 
ability, or from the termination of the right of party having 
prior title to such pension : Provided, The application for such 
pension has been or is hereafter filed with the Commissioner of 
Pensions prior to the first day of July, eighteen hundred and 
eighty, otherwise the pension shall commence from the date of 
filing the application ; but the limitation herein prescribed shall 
not apply to claims by or in behalf of insane persons and 
children under sixteen years of age.” 


“Sec.3. Section forty-seven hundred and nine of the Revised 
Statutes is hereby repealed.” (Pension LI. 48, 44 and 45.) 

That having filed his application therefor, with the Commis- 
sioner of Pensions prior to July 1, 1880, he is entitled to 
arrears of pension under and by virtue of said act, aménded as 
aforesaid, from the date of his discharge according to the degree 
of his entire disability and the provisions of the Pension Laws 
in furce from time to time, over the intervening period. ‘That 
he was discharged May 15, 1865, and is entitled to pension 
from thence, and, holding the rank of Captain, at the time of 
the ineurrence of said disabilities, his pension was never less 
than $20 per month. But that the laws provide that the rate 
of pension for a disability requiring aid and attendance of 
another person shall be $25 per month, from June 6, 1566; 
$31.25 from June 4, 1872; $50 from June 4, 1874, an] $72 from 
June 17, 1878. (Sects. 4,697, 4,698, R.S., U. S., acts of June 
IS, 1874, and June 16, 1880, Pension Laws pp. 6, 7, 35 and 
47.) That he is entitled to the difference monthly between 
these sums and what has been allowed him, and that said 
arrears of pension act was passed by Congress for such pur- 
pose to enable him and all pensioners in like situation with 
himself to claim and receive arrears of pension, provided claim 
be made prior to July 1, 1880. 


8. That his said application coming on to be considered by 
the respondent as Commissioner of Pensions, and for his official 
action and decision thereon, the respondent found and ruled 
that the relator now is, and continuously has been since dis- 
charge, so disabled from his said wounds and injuries, as to re- 
quire regular aid and attendance of another person. That the 
respondent made the following official adjudication in the re- 
lator’s behalf: 
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“ Certificate No. 66,419, Oscar Dunlap, Co. ‘1,’ 26 Illinois. 
“DEPARTMENT OF THE INTERIOR, 
“ BureEAU OF PENSIONS, 
f “ Washington, D. C., October, 15, 1887. 
“ Ruling No, 222. | 

“Tn this case the application of the claimant for re-rating and 
“ for increase will be allowed at $50 per month, from May 25, 
“1881, and the date of the first medical examination under 
“claimant’s application of June 26, 1880. 

“ This rating is allowed under the act of June 18, 1874, it 
“sufficiently appearing by the evidence in this case that the 
“claimant has lost both a hand and a foot, and at the same 
“time has been so additionally injured in the head, as from a 
“period prior to the re-rating or increase in this case, to render 
“him totally and permanently helpless, requiring from thence 
“until now the regular personal aid and attendance of another 
‘“* person. 

“The reason why the claimant’s rating is not advanced to 
“ $72 per month is, that he was not on the 16th of June, 1880, 
“ receiving pension at the rate of $50 per month, nor was he 
“entitled to receive a pension at $50 per month at that date, 
“for the reason that, while the degree of helplessness, which 
“has been shown, was that contemplated by the law, the claim- 
“ant himself (neither on his own motion, nor under the 
“ guidance of those who are legally responsible for his actions 
“in this claim) has not made application to be rated in pur- 
“suance of the act of June 18, 1874, but on the contrary, 
“thereof, had asked to be rated, and had been rated at $36 per 
“month, under the act of February 28,1877. Such application 
“ for increase was made by him April 30, 1877, and an allow- 
“ance of $56 was made to him under said application, May 
“ 24, 1877. 

“ It should be noted that in this application the claimant did 
“not refer to his injuries of head, and only referred to and 
stated the loss of his hand and his foot, clearly intending to 


-~ 
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avail himself of the provisions of the act of February 28, 1877. 
“This was his view as evidenced by the fact that he received 
“the pension under this certificate without questioning or de- 
“ mur, at the rate provided in said act, aequiescing in the decis- 
“ion of the office in the issue of the certificate aforesaid. 

“Tt thus appears that the first time at which rating should 
“have been made to the claimant under the act of June 16, 
‘1880, or the acts which it amended was, as before stated, at 
“the date of the filing of his application for increase, dated 
“ from June 26, 1880, and under the law as now and then ex- 
“isting, the earliest date at which re-rating and increase could 
“have been allowed him, if at all, under said act, was the date 
“ of the first medical examination had after tke filing of his ap- 
‘plication. The date of this medical examination was May 
“25, 1881, at that time he should have been rated according 
“to the testimony then on file (which has been greatly 
“ strengtioned by testimony since added) at the rate of $50 per 
“month, and the failure to do so was manifestly a failure on 
“the part of the office, and a re-rating will be ordered in con- 
“formity with this ruling, the Commissioner holding in this, 
‘as in other cases that to entitle to the benefits of the act of 
“June 16, 1880, even under the construction given to that act 
‘in the case of Whitehead, dated July 12, 1881, by Secretary 
“ Kirkwood, there must have been not only the right to pen- 
‘*sion, but that right itself must have been operative by the 
“act of the pensioner asserting his claim. 

“JOHN C. BLACK, 


Commissioner.’ 


a 


Recorded in Vol. 2, p. 156, Commisgioner’s Rulings 

9. That thereupon the respondent caused said Pension Cer- 
tificate to be reissued at $50 per month from May 25; 1881, 
but refused to grant arrears of pension from date of discharge, 
or to comply with the requirements of the law in that behalf. 
That the respondent has thus expressly found the facts in the 
relator’s case to be (1), That while in the military service of 
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the United States and in the line of duty the relator sustained 
such wounds and injuries as resulted in the loss of his right 
hand and right foot, and at the same time sustained injury to 
the head. (2), That the relator was thereby rendered “ totally 
and permanently helpless, requiring from thence until now, the 
regular personal aid and attendance of another person ;” and (3), 
That relator applied to the Commissioner of Pensions on June 
26, 1880, for pension on account thereof. 

That upon this finding of the faets, whether the relator is 
entitled to a re-rating and increase of pension from date of dis- 
charge, so as to give unto him a pension commensurate with 
his disabilities so found to exist by the respondent, is a ques- 
tion of law, and it does not lie in the discretionary powers 
of the respondent, as such Commissioner, to deny or in any wise 
abridge his rights with respect thereto. 

That the relator’s is a case under the arrears of pension act 
aforesaid, and having filed his claim within the express terms 
of the act amended as aforesaid, he is entitled to arrears of pen- 
sion for his entire disability as so found to exist by the respon 
dent from the date of his discharge, and according to such \..e 
as is provided for by the provisions of the Pension Laws cov- 
ering the intervening period. That for the precise disability 
the respondent, in the discharge of his official duty as such 
Commissioner, and in the exercise of his judgment and discre- 
tion in all the premises, has found the relator to now have, and 
to have continuously had since his discharge, to wit: That the 
relator is so disabled from the loss of his right hand and right 
foot, and so additionally injured in the head as “to render him 
totally and permanently helpless, requiring from thence until 
now the regular personal aid and attendance of another person,”’ 
is expressly pensioned at $25 per month from June 6, 1866, by 
the provisions of Section 4,697, R.S., U. 8., (Pension LI. 6), 
at $31.25 from June 4, 1872, by the provisions of Section 4,698, 
R.S., U.S., (Pension Ll. 7), at $50 from June 4, 1874, by 
the provisions of the act of June 18, 1874, (Pension LI. 35), 
and at $72 from June 17, 1878, by the provisions of the act of 
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June 16, 1880, (Pension LI. 47), and that upon such adjudica- 
tion by the respondent, he is entitled to be so pensioned by the 
express provisions of the arrears of pension act, amended as 
aforesaid by the act of March 3, 1879. That such adjudication 
so made by the respondent in the discharge of his official duty 
as such Commissioner, has been ratified and confirmed by the 
Honorable Secretary of the Department of the Interior, as evi- 
denced by relator’s said Pension Certificate reissued as afore- 
said, signed by the acting Secretary, and countersigned by the 
respondent, as Commissioner of Pensions, and sealed with the 
Departmental seal. 

That all the reasons given by the respondent in his said ad- 
judication of relator’s claim, why he cannot grant full arrears 
of pension and an increase to $72 per month, to the relator, are 
wholly irrelevant and invalid in the law. That it is wholly 
immaterial whether the relator was on the Pension Roll at all 
or not, on June 16, 1880. That to have made his claim within 
the time specified in the arrears of pension act, amended as 
aforesaid, to wit: before July 1, 1880, is enough to entitle him 
to arrears of pension from date of discharge under the law. 
That the date, May 25, 1881, of the alleged medical examination 
in his case has no legal significance, whatever, in the case, nor 
has any of the other alleged reasons of the respondent for his 
refusal to grant full arrears of pension to the relator, any sig- 
nificance in the case. That the language of the law is couched 
in plain and simple terms, declaring that the relator, whose 
claim therefor was filed June 26, 1880, shall be entitled to ar- 
rears of pension from date of discharge. That the only con- 
dition thereby imposed is that such claim shall be filed with the 
Commissioner of Pension before July 1, 1880. 

And the relator prays for the peremptory writ of mandamus 
to compel the respondent, as Commissioner of Pensions, to 
forthwith reissue his said Pension Certificate with the following 
rating : $25 per month from June 6, 1866; $31.25 per month 
from June 4, 1872; $50 per month from June 4, 1874, and 
$72 per month from June 17, 1878, first deducting all pension 
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that has been paid him for these periods. (Record pp. 1 to 8.) 

The cause was referred by the Justice holding the Circuit 
Court to the General Term to be heard in the first instance. 
And the cause coming on to be heard in that Court on the re- 
lator’s motion for a rule on the respondent to show cause, if 
any he has, why the peremptory writ of mandamus should not 
issue as prayed, was argued by the counsel for the petitioner, 
and, the motion being overruled, the petition was dismissed. 
Thereupon the relator sued out his writ of error, and, for pru- 
dential reasons, gave bond in the penalty fixed by the Court, 
and cited the respondent to appear in this Court, although the 
case has never progressed beyond an ex parte proceeding. 
(Record pp. 8 to 12.) 


ASSIGNMENT OF ERRORS. 


1. The Court erred in holding and ruling that the relator’s 
ease, as adjudicated by the respondent, is not a “ specific” case 
within the letter as well as the meaning of the Pension Laws. 

2. The Court erred in holding and ruling the Pension Laws do 
not grant a “ specific” rate of pension, from June 6, 1866 to the 
present time, to the relator for the particular degree of disabil- 
ity the respondent, as Commissioner of Pensions, has found and 
adjudged the relator to have sustained in the military service 
and in the line of duty, to now have and to have continuously 
had since the date of his discharge. 

3. The Court erred in holding and ruling that the relator for 
the degree of disability so finally found and adjudged by the 
respondent, as Commissioner of Pensions, to now exist, and to 
have continuously existed since discharge, and to have been in- 
curred in the military service and line of duty, is not entitled, 
as a matter of legal right, to a pension at the rate of $25 per 
month from June 6, 1866, under the equivalent clause of Sec- 
tion 4,697 R. 8. U.S. (Pension LI. 6); of $31.25 per month 
from June 4, 1872, under the equivalent clause of Section 4,698 
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R. 8. U.S. (Pension Ll. 7); of $50 per month from June 4, 
1874, under the equivalent clause of the act of June 18, 1874 
(Pension LI. 35), and of $72 per month from June 17, 1878, 
under the act of June 16, 1880 (Pension LI. 47). 

4. The Court erred in holding and ruling that the degree of 
disability, that renders the claimant “ totally and permanently 
helpless, requiring from thence until now the regular personal 
aid and attendance of another person” as found in the language 
of the respondent, is not specifically pensioned at $25 per month 
from June 6, 1866, by the provisions of said Section 4,697 ; at 
$31.25 per month from June 4, 1872, by the provisions of said 
Section 4,698; at $50 per month from June 4, 1874, by the 
provisions of said act of June 18, 1874; and at $72 per month 
from June 17, 1878, by the operation of the said act of June 
16, 1880. 

5. The Court erred in holding and ruling that the respond- 
ent, as Commissioner of Pensions, has authority of law, in the 
exercise of his discretion, to grant a less or different rate of 
pension to the relator than is specifically granted by the law for 
the specified degree of disability the relator has been finally ad- 
judged to have incurred in the military service and in the line 
of duty, to now have, and to have continuously had since his 
discharge. 

6. The Court erred in holding the relator estopped from 
claiming arrears of pension for said head injury, because he did 
not apply for pension on account thereof prior to June 16, 
1880). 

7. The Court erred in holding that the relator is estopped or 
barred from claiming arrears of pension on account of said head 
injury, because his application therefor was not filed with the 
Commissioner of Pensions until June 26, 1880. It was error 
in the Court to rule that the doctrine of estoppel applies to a 
claim for pension, aside from the limitations of the law itself. 

8. The Court erred in not holding and ruling the claim of 
the relator to come expressly under and within the terms of 
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the arrears of pension act, the same having been filed with the 
Commissioner of Pensions before July 1, 1880. 

9. The Court erred in holding that the alleged medical ex- 
amination of May 25, 1881, (ordered eleven months after the 
relator had filed his claim under the arrears of pension act,) has 
any legal significance whatever in fixing the date to which the 
arrears of pension shall relate. It was error in the Court to 
refuse to hold that such a claim on the part of the respondent 
is in contravention of the plain and unmistakable terms of the 
arrears act aforesaid. 

10. The Court erred in holding the relator to have other 
legal remedy for the redress of his grievances than these pro- 
ceedings four mandamus. 

11. The Court erred in holding the respondent, as Commis- 
sioner of Pensions, is exempted from the process prayed for in 
the petition. 

12. The Court erred in overruling relator’s motion for the 
alternative writ, or for a rule on the respondent to show cause, 
and in dismissing his petition. 


BrieF FoR RELATOR. 
I. 


Although the case of the relator finally resolves itself into a 
very small compass, yet it is indispensable to a complete and 
thorough understanding of his legal right in all the premises, to 
examine into the scheme of the laws as adopted by Congress 
for granting pensions. This scheme so far as applicable to 
this case, is embodied, developed and perfected in Sections 
4,697, 4,698, 4,6984 and 4699, R. S. U.S., which are herein 
given in full. I do not deem it necessary to examine here the 
several acts that are consolidated and amended by the act of 
March 3, 1873, and which is now, as to so much thereof as re- 
lates to the relator’s case, embodied in said sections. 
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As the law stood, prior to July 4, 1864, the rate of pension 
was established for the army as follows: The pension for “ total 
disability ” for a Lievtenant-Colonel and all oificers of a higher 
rank in the military service, $30 per month; for a Major $25; 
for a Captain $20; fora First Lieutenant $17; for a Second 
Lieutenant $15, and for all others, including non-commissioned 
officers and privates, $8 per month. (Section 4,695, R. S. U. 
S., Pension LI. 4.) 

The disability resulting from the loss of a hand or foot, or 
from the anchylosis of an elbow or knee, and all equivalent de- 
grees of disability from any other cause, whether injury or dis- 
ease, is within the meaning of this section of the law, “ total 
disability,” and entitles the claimant to the rate of pension 
specified, according to rank. 

The law grants no pension for an injury or for disease, but 
the thing that is pensionable is the resulting disability. But 
the cause and the resulting disability are so closely related that 
often, even in the Pension Laws themselves, the cause is named 
as the disability, as for instance, the loss of both hands or both 
feet is mentioned as entitling a claimant to a certain rate of pen- 
sion, when the meaning clearly is that the disability resulting 
from such loss. 

All degrees of disability mentioned in the Pension Laws, or 
for which pension is granted, are but relative disabilities. The 
standard to which they relate is that of perfect physical sound- 
ness, and not of a greater degree of helplessness. 

While the rate remained fixed by the provisions of this sec- 
tion, the pension of all enlisted men was limited to $8 per 
month, of a Second Lieutenant to $15, of a First Lieutenant to 
$17, of Captain to $20, of a Major to $25, and of a Lieutenant- 
Colonel and all officers of a higher rank to $30 per month, no 
matter how great the degree of disability. 

The war had progressed for more than three years, and the 
number of men in the Union army that had been disabled by 
wounds and disease sustained and incurred in the military ser- 
vice, had multiplied and increased until the hospitals all over 
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the country were filled with the sick and wounded. In this 
vast number of disabled persons, there was found every degree 
of disability ranging from a condition of utter helplessness, as 
from the loss of both hands, or both feet, or from other cause, 
as, for instance, the case of the relator, requiring regular daily 
aid and attendance of another person, down to a comparatively 
trifling gun shot wound. 

The inadequacy of the law as it then existed, limiting the 
pension of a private soldier to $8 per month, to mete out even 
the semblance of justice and equality, was perfectly apparent to 
the Legislative mind. 

It was such considerations that induced Congress to attempt 
a different scheme for granting pensions—a plan that should 
have for its object the granting of a pension as nearly commen- 
surate with the disability of the claimant as practicable. 

The efforts of the Legislature in that direction resulted at 
first in very imperfect laws, as will be seen by examining the 
laws themselves. 

But Congress kept at the work from July 4, 1864, to March 
3, 1873, when by the act of that date, entitled “ An act to re- 
vise, consolidate and amend the laws relating to pensions,” and 
now, so far as the case before the Court is concerned, embodied 
in said Sections, 4,697, 4,698, 4,698 and 4,699, R. S., U.S., 
the said scheme is fully developed and perfected, in, what is to 
my mind, a masterly piece of legisktion to the provisions of 
which I call the attention of the Court. 

These sections are as follows : 


Rate : ” 
Sec. 4,697. For the period commencing July mencement of 
f > 
fourth, eighteen hundred and sixty-four, and ending manent and spe- 


cific disabilities 


June third, eighteen hundred and seventy-two, those subseyue nt to | 

r, Isi4, ‘ 

persons entitled to a less pension than hereinafter pricr to 3 June 

mentioned, who shall have lost both feet in the sei 4, 3 Mareh, 

military or naval service and in the line of duty, “See. 5, 4 July, 
Is64. 

shall be entitled to a pension of twenty dollars per | See see. 1, 6, 

June, 1866, and 


month ; for the same period those persons who,' sec 5, 25 July, 
under like circumstances, shall have lost both hands See. 8,3 March, 
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or the sight of both eyes, shall be entitled to a pen-, Fe" lass of 
sion of twenty-five dollars per month; and for the fst,“ * *®» 
period commencing March third, eighteen hundred 
and sixty-five, and ending June third, eighteen 
hundred and seventy-two, those persons who under 
like circumstances shall have lost one hand and one 
foot shall be entitled to a pension of twenty dollars 
per month; and for the period commencing June 
sixth, eighteen hundred and sixty-six, and ending 
June third, eighteen hundred and seventy-two, those sods both eves 


, both feet, see 
persons who under like circumstances shall have woh deny! 


1 3 March, 
lost one hand or one foot shall be entitled to a pen-isis, neg 


For leg ampu 
sion of fifteen dollars per month ; and for the periodtated at hip- 

joint, see act ° 
commencing June sixth, eighteen hundred and sixty- “March, 1879. 

1, aet 6 

six, and ending June third, eighteen hundred and June, 1886. 
seventy-two, those persons entitled to a less pension 
than hereinafter mentioned, who by reason of injury 
received or disease contracted in the military or 
naval service of the United States and in the line of 
duty shall have been permanently and totally dis- 
abled in both hands, [or who shall have lost the 
++ J a "1 _ 7 y See. 12, act 27 
sight of one eye, the other having been previously , See. ti. * 


lost,] or who shall have been otherwise so totally, 4® A Ba 


and permanently disabled as to render them utterly helplessness, see 


helpless, or so nearly so as to require regular per-!* June. toa 


sonal aid and attendance of another person, shall be” 
entitled to a pension of twenty-five dollars per month ; 
and for the same period those who under like cir- 
cumstances shall have been totally and permanently 
disabled in both feet or in one hand and one foot, or 
otherwise so disabled as to be incapacitated for the 
performance of any- manual labor, but not so much 
as to require regular personal aid and attention, 
shall be entitled to a pension of twenty dollars per 
month ; and for the same period all persons who 
under like circumstances shall have been totally and 
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permanently disabled in one hand or one foot, or 
otherwise so disabled as to render their inability to 
perform manual labor equivalent to the loss of a 
hand or foot, shall be entitled to a pension of fifteen 
dollars per month. 

Rateandcom- Spo, 4,698.* From and after June fourth, eighteen 


mencement of 


pension for per- hundred and seventy-two, all persons entitled by law 
manent and spe . 


cific dleabilitiestg a less pension than hereinafter specified, who while 
June, 1872. in the military or naval service of the United States, 
wa "and in line of duty, shall have lost the sight of both 
is" " “eyes, or shall have lost the sight of one eye, the sight 
of the other having been previously lost, or shall 
have lost both hands, or shall have lost both feet, or 
been permanently and totally disabled in the same, 
or otherwise so permanently and totally disabled as 
to render them utterly helpless, or so nearly so as to 
and permanentrequire the regular personal aid and attendance of 
act is June 1sr4,another person, shall be entitled to a pension of thirty- 
iss. "one dollars and twenty-five cents per month ; and all 
For loss ofpersons who, under like circumstances, shall have 
hand and foo 
see act 28 Feb lost one hand and one foot, or been totally and 
permanently disabled in the same, or otherwise so 
For loss ofboth disabled as to be incapacitated for performing any 


eyes, both hands 
or both feet, see manual labor, but not so much as to require regular 


ct 17 June, 187 
und 3 ‘Mareh, nergonal aid and attendance, shall be entitled to a 
pension of twenty-four dollars per month; and all 
persons who under like ,cireumstances, shall have 
lost one hand, or one foot, or been totally and 
permanently disabled in the same, or otherwise so 
disabled as to render their incapacity to perform 
For legampu-manual labor equivalent to the loss of a hand or foot, 


tated at 
ivint, sce -2 Sshall be entitled to a pension of eighteen dollars per 


Macch, 1879. 


As to total 


*Amended by acts of June 18, 1874 (2); February 28, 1877; 
June 17, 1878; March 3, 1879; June 16, 1880; March 3, 1883 ; 
and March 3, 1885. 


month: Provided, That all persons who, under like 
circumstances, have lost a leg above the knee, and 

in consequence thereof are so disabled that they can- 
not use artificial limbs, shall be rated in the second 3% — 
class and receive twenty-four dollars per month from 

and after. June fourth, eighteen hundred and seventy- 

two; and all persons who, under like circumstances, 

shall have lost the hearing of both ears shall be 

entitled to a pension of thirteen dollars per month 

from the same date: Provided, That the pension for 

a disability not permanent, equivalent in degree to 5c: 43 Mareh, 
any provided for in this section, shall, during the 
continuance of the disability in such degree, be at 

the same rate as that herein provided for a perma- 

nent disability of like degree. 

Sec. [4,698}.] E xcept in cases of permanent spe-mentorincrense 
cific disabilities, no increase of pension shall bevves. names 
allowed to commence prior to the date of the ex hone: ota 
aming surgeon’s certificate establishing the same am posi 
made under the pending claim for increase, and in April 186, 


this, as well as all other cases, the certificate of an 


i, 


examining surgeon, or of a board of examining sur- 
geons, shall be subject to the approval of the Com- 
missioner of Pensions. 


Sec. 4,699. The rate of eighteen dollars per Division sf 
month may be proportionately divided for anymonth. 
degree of disability established for which section, Se. >,#Mareh, 
forty-six hundred and ninety-five makes no provision. 

In these sections of the Revised Statutes of the United States, 
we find the plan, the scheme adopted by Congress fully ex- 
emplified. Crude and incongruous at first, the laws finally 
emerge from the hand of the law maker as perfect a system or 
code as [ have ever examined. All inequalities that now exist 
growing out of subsequent legislation are due exclusively to 
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the fact that such subsequent legislation is not in harmony with 
the scheme herein developed and made as perfect as the hand 
of man can make lawe. 

The various acts that are revised and consolidated in these 
Sections are referred to in the marginal notes. 

I will briefly examine this code of laws. 

The act of July 4, 1864 (Sect. 4,697), provides a pension for 
the disability resulting from the loss of both hands* of $25 per 
month. This act, with respect to such disability, merged all 
rank up to avd including that of Major, by providing an equal 
pension for all persons, whether enlisted men or Commissioned 
Officers, up to and including that rank for the loss of both 
hands. The act also provides a pension for the loss of 
both feet of $20 per month with respect to which disability all 
rank is merged up to and including that of Captain. 

But the act was very defective for want of provision for a 
like pension for an equivalent disability from other causes. 
To illustrate: There is no provision for the loss of one hand 
and the anchylosis of the elbow of the other arm, nor for the loss 
of one foot and theanchylosis of the knee of the other leg, although 
these disabilities are respectively in all respects equal to the 
loss of both hands or both feet. 

By the act of March 3, 1865, the disability resulting from the 
loss of one hand and one foot is pensioned at the same rate 
with the loss of both feet, at $20 per month, as of equal disa- 
bility therewith. This act is also defective for the same reason. 

But Congress was not slow to see these defects, and by act 
of June 6, 1866, these glaring inequalities were carefully 
guarded against by incorporating in the law provisions granting 
a like pension for equivalent disability from other causes than 
those particularly enumerated in the law, to wit: the loss of 
both hands, the loss of both feet or one hand and one foot, and 
the loss of one hand or one foot. 

©The loss of the sight is not referre:| to, because b lindness, as well as,deafness, 


is the loss of one of the senses, the disability therefrom is sui generis, and wot 
necessarily implying any impairment at all of the physical powers, 
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The clause in this Section that provides an equal pension 
with the loss of both hands for an equivalent disability from 
June 6, 1866, is as follows: “OR WHO SHALL HAVE BEEN 
OTHERWISE SO TOTALLY AND PERMANENTLY DISABLED AS TO 
RENDER THEM UTTERLY HELPLESS, OR 8O NEARLY SO AS TO 
REQUIRE REGULAR PERSONAL AID AND ATTENDANCE OF 
ANOTHER PERSON SHALL BE ENTITLED TO A PENSION OF 
TWENTY-FIVE DOLLARS PER MONTH.” 

The Court will here observe that the respondent has finally 
adjudged the relator to now have, and to have continuously had 
the precise disability that is here specified’ in the law as entit- 
ling a claimant to $25 per month from June 6, 1866. 

The Court will further notice that the relator, having held 
the rank of Captain at the time he sustained his said wounds 
and injuries, was entitled for either the disability resulting 
from the head injury, the loss of the right hand, or the loss of 
his right foot to a pension of $20 per month under said Section 
4,695. It was not till June 6, 1866, that the relator could 
possibly get a higher rate of pension by coupling the disability 
resulting from the fracture of the skull and left jaw, with that 
resulting from the loss of the hand and foot. And it is quite 
probable that for this reason the person or persons who acted 
in his behalf in preferring his original claim for pension 
omitted to mention as the foundation for any part of said claim 
this terrible head injury. But it is wholly immaterial what the 
reasons were. It is enough that he filed his claim therefor be- 
fore July 1, 1880, as I will show. 

The Court will further observe that in the mind of the Leg- 
islature, during the period covered by said Section 4,697, 
namely, from July 4, 1864, to June 3, 1872, the disability re- 
sulting from the loss of both hands is greater than that result- 
ing from the loss of both feet, or one hand and one foot. But 
suppose a person to have sustaified a greater disability than re- 
sults from the loss of “ both feet” or “one hand and one foot,” 
by having lost both legs at the hip, or an arm at the shoulder, 
and a leg at the hip. Such loss necessarily involves, in the 
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one ease, the loss of “both feet,” and, in the other, the loss of 
“one hand and one foot.” It does not, however, follow that 
these supposed cases are to be rated from June 6, 1866, as for 
the loss merely of “ both feet,” or of “one hand and one foot.” 
On the contrary the disability in these cases, is, in all respects 
equivalent to that resulting from the loss of “ both hands,” and 
the law contemplates a like rate of pension therewith from June 
6, 1866. But whether they are of that degree of helpless- 
ness required by the law, rendering the claimant “ so totally and 
permanently disabled as to render him utterly helpless, or so 
nearly so as to require regular aid and attendance of another 
person,” involves the exercise of judgment and diseretion, and 
appertains to those executive duties that are known as quasi 
judicial, and which cannot be controlled nor directed to be per- 
formed in any particular manner, or to accomplish any partic- 
ular result by mandamus. But let there be a final finding and 
adjudication on the part of the Commissioner of Pensions that 
the claimant is so disabled, and Jet such adjudication be rati- 
fied and confirmed by the Secretary, then the remaining duty 
to be performed is purely ministerial, consisting of the simple 
act of granting the rate of pension that is specifically provided 
by the law, to wit: $25 per month from June 6, 1866. 

The relator has been found and adjudged by the respondent, 
as Commissioner of Pensions, to have this precise degree of 
disability, to have incurred the same in the military service and 
line of duty, that it is and has always been since sustained of a 
permanent character, and that the same results from the loss of 
his right hand and right foot, and injury to the head. 


While the Court has no judicial concern with these matters 
pertaining to the exercise of the judgment and the discretionary 
powers of the respondent, as Commissioner of Pensions, it is 
nevertheless true, that no case was ever known to suffer in this 
Court because it possessed merft. 

The case, then, of the relator is for the loss of his right hand 
and right foot, and the fracture of the skull and left jaw, re- 
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sulting in epilepsy and the permanent ‘impairment of the 
mind and memory. [or the present purposes of this case, the 
allegations of the petition must be taken to be absolutely true, 
except such as are conclusions of the law. The disability of 
the relator resulting from these combined injuries is manifestly 
much greater than results from the loss of both hands or both 
feet, and much greater than the law requires in any case to en- 
title a claimnant upon a proper adjudication in his behalf, to be 
rated in the first class. 

The disability resulting from a like head injury has been 
adjudged in many eases to be sufficient of itself to justify elassi- 
fication in this class. 

There was, therefore, no ground for the respondent, on the 
indisputable facts of the case, to make any other finding or ad- 
judication than that the relator, by the said combined causes, 
was so totally and permanently disabled as to render him 
utterly helpless, as so nearly so as to require “ from thence until 
now the regular personal aid and attendance of another per- 
son.” 

There is no room for error of judgment on the part of the 
respondent in making the adjudication he did in the claimant’s 
behalf, and in finding as a fact that the petitioner’s “ degree of 
helplessness, which has been shown, was that contemplated by 
the law,” as entitling a rating in the first class. 

This degree of disability is specifically rated at $25 per 
month, under said Section 4,697 from June 6, 1866, by the 
provision thereof above quoted. 

This same degree of disability is specifically pensioned at $31. 
25 per month from June 4, 1872, by a like provision in Seetion 
4,698 Revised Statutes of the United States. Therein and 
from that date the disability resulting from the loss of both feet 
is coupled with that resulting from the loss of both hands and 
a like pension therefor, from thence is granted therewith by the 
Pension Laws. ‘The loss of one hand and one foot is rated in 
the second class at $24 per month, and the loss of a hand or 
foot at $18, and provision is made for a like rate of pension for 
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all degrees of disability equivalent to that resulting from the 
causes particularly specified in this and the preceding section. 

Congress has herein designated certain well defined causes, 
namely: the loss of both hands or both feet, the loss of one 
hand and one foot, the loss of a hand or foot, as resulting in 
certain degrees of disability, and has, by apt provisions, pro- 
vided a like rate of pension for all cases of equivalent disability 


_ from whatsoever cause originating in the military service and 


line of duty. 

It is clear that these well defined causes of disability are 
named as standards of measurement of disability; and the in- 
tent of the lawmaker to provide equal rate of pension for all 
cases whosoever of equal disability, ranking in grade or degree 
with that resulting from the loss of a hand or foot, up to that 
degree of utter helplessness, requiring regular daily aid and 
attendance of another person, and illustrated by the loss of both 
hands or both feet, is clearly manifest in these wise provisions 
of the law. To give tuem a different construction or meaning is 
to impute to Congress the deliberate purpose of providing by 
law, a greater rate of pension for one person for a less disability 
than is thereby provided for his equally meritorious comrade 
for a greater disability. ° 

The Court will observe that the Commissioner of Pensions 
has no choice to make, nor judgment nor discretion to exercise 
in any case that has been finally adjudged to have either of the 
several different degrees of disability that are mentioned in 
these two sections of the law, with respect to the rate of pen- 
sion; that the law itself specifically fixes the rate. For in- 
stance; The law specifically fixes the rate of $31.25 per month 
from June 4, 1872, for the specific degree of disability the. re- 
lator has been finally adjudged to now have, and to have con- 
tinuously had since discharge; the rate of $24 per month for 
the degree of disability equivalent to that resulting from the 
loss of one hand and one foot, and the rate of $18 per month 
for the degree of disability equivalent to that resulting from the 
loss of a hand or foot. 
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At first impression it might appear that those cases, and 
those only, are “specific cases’ in which the cause of the disa- 
bility, as well as the rate of pension, is specified in the law. 
But this is not the ease. The thing that is pensionable is the 
disability and not the cause; pension is granted but for one thing 
in all cases, namely, disability, and it is the degree of this disa- 
bility, and not the cause that entitles the claimant to the rate of 
pension particularly designated in these two sections. If it were 
possible for a soldier to lose both hands or both feet, and suffer 
no disability whatever from such loss, he would be entitled to 
no pension at all. 

All eases, then, that come under Sections 4,697 and 4,698 
are specific, that is, the rate of pension is specified in the law, 
and Congress has relieved the Commissioner of all responsi- 
bility with respect thereto. These several classes of pensioners 
are known as-the “ spegific classes ” in the Pension Laws. 

But the great bulk of pensioners have disabilities less in de- 
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gree than result from the loss of a hand or foot, and less in 
degree than is requisite to entitle a claimant to a rating in 
either of the specific classes. 

These are pensioned under the provisions of Section 4,699, 
Revised Statutes, U. S. above given. 

An examination of the provisions of this section will show 
that the Commissioner is clothed not only with the authority to 
determine whether the alleged disability was incurred in the 
service and line of duty, and the degree thereof, but also to 
fix the rate of pension, being limited to within $18 per month. 
To illustrate: Suppose a claimant for invalid pension on ac- 
count of the disability resulting from the loss of two fingers, 
alleged to have resulted from a gun shot wound received in the 
service and line of duty. the Commissioner of Pensions, in 
the excreise of his judgment and discretion, can fix the rate at 
any sum less than $18 per month. 

And thus it will beseen Congress has by these sections of 
the law provided a complete code covering every possible case 
that can arise ; that the scheme is to grant, as nearly as practica- 
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ble, equal pensigns for equal disabilities, no matter from what 
cause arising, provided that cause originated in the service and 
line of duty, and, for this purpose, has divided pensioners into 
the “ specific” and “ non specific”? classes according to the de- 
gree of disability, and has subdivided the “ specific” class 
into different classes according to the degrees of disability 


therein specified, has fixed a standard for the measurement of 


disability for each sub-class, namely, (in Section 4,698), the 
disability resulting from the loss of both hands or both feet, 
the standard for the first class, the disability resulting from the 
loss of one hand and one foot, the standard for the second class, 
and the disability resulting from the loss of a hand or foot, the 
standard for the third class, and by apt provisions of law, all 
cases of equivalent disability are grouped around these several 
standards according to the degree of disability, a like pension 
being provided for a like degree of disability albeit from differ- 
ent causes. And for the “non specific” class, which in- 
cludes all the lesser disabilities, the Commissioner of Pensions 
is authorized by Section 4,699 to fix the rate, being restricted 
to within $18 per month. 

And now I call attention to Section 4,6983, which provides 
that “no increase of pension shall be allowed to commence 
prior to the date of the Examining Surgeon’s certificate estab- 
lishing the same,” “ except in cases of permanent specific 
disabilities.” 

A case may be “ permanent” and belong to either the 
“specific” or the “non specific” class. The disability result- 
ing from the loss of both hands or both feet, or from the loss 
of one hand and one foot, or from the loss of a hand or foot, is 
illustrative of a “permanent” disability belonging to the 
“ specific ” class, and the disability resulting from the loss of a 
thumb or a finger illustrates a case of “ permanent ” disability 
appertaining to the “ non specific” class. The Court will take 
judicial notice that in the cases cited, the disability is of a 
“ permanent ” character. 
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The case of the relator belongs to the “ permanent specific ’’ 
class. As to the permanency of the disability resulting from 
the loss of his right hand and right foot, the Court will take 
judicial notice that it is permanent, and as to the disability re- 
sulting from the fracture of the skull and left jaw, the petition 
expressly alleges it to be “ permanent,” and the respondent has 
so expressly found and adjudged the fact to be. The nature of 
this head injury is such as to necessarily make the disability 
resulting therefrom of a permanent character. 

So also a case of increasing or decreasing disability may be- 
class. All de- 
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long to either the “ specific ” or “non specific’ 
pends on the degree of disability. For example, a claimant is 
pensioned for rheumatism at $18 per month, under Section 
4,698, as for a disability “equivalent to the loss of a hand or 
foot.”” He applies for an increase on the ground that his disa- 
bility has increased from said cause. He furnishes proof of the 
increase, and is ordered before the Board of Examining Sur- 
geons, and it is found and adjudged that his disability has pro- 
gressed into a condition of helplessness equivalent to that re- 
sulting from the loss of both hands or both feet, “ requiring 
regular personal aid and attendance of another person,” and 
his pension is accordingly (under this section) increased to the 
first class of “ specific ’ cases and pensioned at $31.25 per month. 
Now here is a case of “ progressive,” as contradistinguished 
from a case of “ permanent ” disability, the case remaining all 
the while in the “specific” class, and no increase can “ be al- 
lowed to commence prior to the date of the Examining Surgeon’s 
Certificate establishing the increase of disability.” Again, let us 
suppose, by way of illustration, another case of rheumatism, in 
which the degree of disability is less than is requisite to entitle 
a rating in the “ specific” class, that is, less than the disability 
that results from the loss of a hand or foot. It is pensioned 
under Section 4,699, in the “non specific” class and for in- 
stance, at $12 per month. An application is likewise made on 
the ground of an increase of disability from said cause. The 
claimant furnishes his proofs, is ordered for examination, and 
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the Certificate of the Examining Surgeon sets forth an increase 
of disability “ equivalent to the loss of a hand or foot,” and the 
Commissivner approves of the certificate and an increase is 
granted to $18 per month, under Section 4,698. Now here is 
a case of “ progressive ” disability, in which the pensioner is 
transferred from the “ non specific” class under Section 4,699, 
to the “specific” class under Section 4,698. But Section 
4,6983 forbids any increase of pension prior to the Certificate 
of the Examining Surgeon establishing the same. A case of 
decreasing disability is the converse of this. 

Those cases of a shifting degree of disability are limited, for 
the mosi part, to cases of disease, while the disability resulting 
from gun shot wounds and other injuries from external physical 
force is in most of cases of a permanent character. This is 
necessarily so from the difference in the nature of the two causes 
of disability. 

It is perfectly manifest, therefore, that the case of the relator 
is within the exception of Section 4,698}; for the reason that 
he is now, and has continuously been, since he sustained his 
said injuries, both permanently and totally disabled, and that 
his case is now, and has continuously been, since discharge, 
both “ permanent” and “specific.” It has been so expressly 
found and adjudged by the respondent, as Commissioner of 
Pensions, and such finding of the fact and such adjudication 
have been ratified and confirmed by the Secretary of the Interior 
as evidenced by relator’s Pension Certificate signed, sealed with 
the Departmental Seal, and «lelivered to the relator; and this 
Certificate is the muniment of his title, and the conclusive evi- 
dence of his right to such rate of pension as the law specifically 
vrants for his finally adjudged condition of “ permanent ” help- 
lessness “requiring reguiar personal aid and attendance of 
another person.”’ 

rom what has been said, the Court will readily see that 
this code condensed and exemplified in these Sections, 4,698 
and 4,699, together with the provisions of Section 4,6984, is 
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as near a perfect system of laws as it is possible for any Legis- 
lature to enact. 

A graduated scale of rates of pension is thereby established, 
to meet the exigencies of every case, ranging from a condition 
of total helplessness, as illustrated by the loss of both hands or 
feet, down to the least pensionable disability, and without a 
break. Under a proper adjudication of the facts in any case 
and a proper administration of these wise and just provisions, 
there cannot be any great inequality among claimants, except 
as toa very limited number of persons ‘whose exceptionally 
great degree of helplessness can find no adequate pension in the 
scale of rates, by reason of its limitation to the loss of both 
hands or both feet. There are a few persons on the Pension 
Roll, and the relator is one of them, whose disabilities dwarf 
that resulting from the loss either of both hands or both feet, 
however great may be the disability therefrom. 

I submit therefore, that the Court below erred in refusing to 
hold and rule that the relator has a “ specific ” case, upon the 
adjudication aforesaid, under Sections 4,697 and 4,698, R. S. 
U.S., and in refusing to hold and rule that as a matter of legal 
right, he is entitled to the specific rate of $25 per month, from 
June 6, 1866, and $51.25 per month, from June 4, 1872, there- 
under, for the degree of permanent helplessness so finally 
found and adjudged in his behalf. 


iT. 

The degree of helplessness that is particularly specified in 
said two Sections, as entitling a claimant to $25 per month, 
from June 6, 1866, and $51.25 from June 4, 1872, is pen- 
sioned at the specific rate of $50 per month, from June 4, 1874, 
by the act of June 18, 1874, as follows : 

AN ACT to increase the pension of soldiers and 
sailors who have been totally disabled. 

Be it enacted by the Senate and House of Repre-yoe? o> _— 
sentatives of the United States of America in Con- 
gress assembled, That section four of the act entitled 
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* An act to revise, consolidate, and amend the laws 
relating to pensions,” and approved March third; 
eighteen hundred and seventy-three, be so amended 
that all persons who, while in the military or naval 
service of the United States, and in the line of duty, 
shall have been so permanently and totally disabled 
as to require the regular personal aid and attendance 
of another person, by the loss of the sight of both 
eyes or by the loss of the sight of one eye, the sight 

ee 2m en dof the other having been previously lost, or by the 

_ loss of both hands, or by the loss of both feet, or by 
any other injury resulting in total and perma- 
nent helplessness, shall be entitled to a pension of 
fifty dollars per month; and this shall be in lieu of 
a pension of thirty-one dollars and twenty-five cents 
per month granted to such persons by said section : 
Provided, That the increase of pension shall not be 
granted by reason of any of the injuries herein speci- 
fied, unless the same shall have resulted in perma- 
nent, total helplessness, requiring the regular aid 
and attendance of another person. 

Sec. 2. That this act shall take effect"from and 
after the fourth day of June, eighteen hundred and 
seventy-four. 

Approved, June 18, 1574. 


While this legislation is in harmony with the system or code 
to which I have called the attention of the Court, by providing 
an equal rate of pension for equal disabilities from other causes 
than those that are particularly named, it, nevertheless, makes 
a break in the graudated scale established by the system, by 
failing to provide a corresponding increase of pension for the 
lesser degrees of disability in the specific cases. Relief as to 
these, is given as will be hereinafter shown. 
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By the act of February 28, 1877, (Pension LJ. 38), the case 
of the loss of one hand and one foot is entirely eliminated from 
this system, and placed on altogether a different basis. It is 
thereby provided that from thence, this double disability shall 
he pensioned at the rate provided by the provisions of the ex- 
isting laws, for said disabilities severally. , 

The construction of the laws pertaining to such a case, is 
involved in the petition of Frank Rose, whose case is submitted - 
herewith. 

By the first proviso of Section 4,698, it is provided that the 
loss of a leg above the knee coupled with inability to use an 
artificial limb shall be rated at $24 per month. By the act of 
June 18, 1874, (Pension Ll. 36), it is provided that the loss of 
either an arm at or above the elbow, or a Jeg at or above the 
knee, shall entitle a claimant to a pension of $24 per month. 

These various acts are-called to the attention of the Court, 
in order to exhibit the history of legislation affecting “ specific” 
cases, under the law. The thread of my argument as to the 
case under consideration, can be easily kept by bearing in mind 
that it is unaffacted by any legislation, except such as relates 
to that degree of helplessness that requires aid and attendance 
of another person. 

Then comes the act of June 17, 1878, providing a further 
increase of pension to $72 per month, for those persons who 
have lost both hands or both feet, as follows : 


AN ACT to increase the pension of certain pen- 
sioned soldiers and sailors who have lost both their 
hands or both their feet or the sight of both eyes in 
the service of the country. 

Whereas, it is apparent that the present pension 
paid to soldiers and sailors who have lost both their 
hands or both their feet in the service of the country 
is greatly inadequate to the support of such as have 
fumilies: Therefore, 


See secs. 469 


1698, R. S. 


30 


> Beit enacted by the Senate and House of Rep- 


see amend-,, ~ » yi . a 7) ; on- 
ment act 3 Meh, "esentatives of the United States of America in Con 


1879. 


See act 16.) ne 


1880), 


gress assembled, That on and after the passage of 
this act, all soldiers and sailors who have lost either’ 
both their hands or both their feet or the sight of 
both eyes in the service of the United States, shall 
receive, in lieu of all pensions now paid them by the 
Government of the United States, and there shall be 
paid to them, in the same manner as pensions are 
now paid to such persons, the sum of seventy-two 
dollars per month. 
Approved, June 17, 1878. 


This is an instance of unjust legislation, producing inequality, 
by its failure to provide a like increase from $50 to $72 per 


month for 


those equally meritorious persons who have sustained 


equal disability from other causes than the loss of both hands 
or both feet. The case at bar, of Captain Oscar Dunlap, is a 


striking ill 


ustration that not only an equal but a greater disa- 


bility does, in fact, exist from other causes than results from the 
loss of both hands or both feet. 

Congress saw the injustice and inequality thereby wrought 
and passed the act of June 16, 1880, as follows : 


See secs, 4,687 
4,698, R.S. 


AN ACT to increase the pensions of certain pen- 
sioned soldiers and sailors who are utterly helpless 
from injuries received or disease contracted while in 
the United States service. 


: Be it enacted by the Senate and House of Repre- 


sentatives of the United States of America in Congress 
assembled, ‘That all soldiers and sailors who are now 
receiving a pension of fifty dollars _per month, under 
the provisions of an act entitled “ An act to increase 
the pension of soldiers and sailors who have been 
totally disabled,” approved June eighteenth, eight- 
een hundred and seventy-four, shall receive, in lieu 
of all pensions now paid them by the Government 
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of the United States, and there shall be paid them in 
the same manner as pensions are now paid to such 
persons, the sum of seventy-two dollars per month. 

Sec, 2. All pensioners whose pensions shall be, 3¢aet ior, 
increased by the provisions of this act from fifty !Si2-“t ’June, 
dollars per month to seventy-two dollars per month 
shall be paid the difference between said sums 
monthly, from June seventeenth, eighteen hundred 
and seventy-eight, to the time of the taking effect of 
this act. 

Approved, June 16, 1880. 

This act by its terms applies only to those cases of “ perma- 
nent” and “ specific ” disability of the first class, and to those 
cases of a “‘ progressive’ disability that had progressed into the 
“ specific ” disability of the first class prior to its passage, and 
then on, or entitled to be on, the Pension Roll at $50 per month 
under the act of June 18, 1874. 

This act does not apply, and, therefore, can afford no relief, 
to a person whose “ progressive” disability has progressed into 
the first class since June 16, 1880, the date of the act. In this 
respect it is defective legislation. But the act can have no such 
possible bearing on the case of the relator. It excludes from 
its operation only these cases that are embraced within the 
terms, and not the exception, of Section 4,6984, supra. 

Between the passage of this act and that of June 17, 1878, 
supra, the arrears of pension act, so called, was passed. The 
case of the relator comes directly under the provisions of that 
act, as will hereinafter be shown. 

Continuning, then, to direct the attention of the Court to the 
various acts that have from time to time been passed increasing 
the rate of pension of those persons that are classified in one or 
the other of the subclasses of the “ specific” class, I call to 
the notice of the Court the act of March 3, 1879, (Pension LI. 
46,) which provides a pension of $37.50 for the loss of a leg at 
the hip joint. This act is also defective because of its failure 
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to provide a like rate of pension for equal disability from other 
causes. That such equivalent disability from various causes 
other than the loss of a leg at the hip exists is plainly evidenced 
by the Pension Rolls themselves. 

Then comes the act of March 3, 1883, (Pension LI. 56 and 
57,) which is in perfect harmony with scheme as exemplified in 
said Sections 4,698, 4,698 and 4,699. This act provides the 
rate of $24 per month for the disability resulting from the loss 
of a hand or foot, and a like rate for an equal disability from 
any other cause, whatever, originating in the service and line of 
duty ; and the rate of $30 per month for the loss of an arm at 
or above the elbow, or a leg at or above the knee, and the like 
rate for an equivalent disability from other cause. 

There can be no glaring inequality under the provisions of 
this act, upon a proper adjudication of the tacts, and a rightful 
construction and application of the law to the cases to which it 
relates. 

By the act of March 5, 1885, (Pension LI. 66,) the loss of an 
arm at the shoulder joint is rated at $37.50 per month, the 
same rate that is provided for the loss of a leg at the hip joint 
by the prior act of March 5, 1879, supra, and has the same de- 
fect therewith, of making no provisions for a like rate for an 
equal degree of disability from other cause. 

And finally comes the act of August 4, 1886, further increas- 
ing the rate for loss of hand or foot to $30 per month, for the 
loss of an arm at or above the elbow, or a leg at or above the 
knee to $36 per month, and for the loss of an arm at the 
shoulder joint or a leg at the hip joint, or so near the joint as 
to prevent the use of artificial limbs, at $45 per month (Pen- 
sion LI. 68). 

This act also fails to make provisions for equivalent disabil- 
ities, and in this respect it fails to do impartial justice to equally 
meritorious claimants who are equally disabled from causes 
originating in the service and line of duty. 


And thus the Court will observe that the rate of pension in 
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each of the sub-classes of the “ specifie ” class has been in- 
ereased from time to time until now all the provisions of See- 
tion 4,698, which apply only to the © specific ” cases, have been 
superseded. While this is true of the “ specific” cases, the 
provisions of Section 4,699, which apply to the “ non specific” 
class have remained continuously the same. The result of the 
various acts of legislation referred to, is to greatly impair the 
vraduated seale established by said Sections 4,698, 4,6983 and 
1,699, as aforesaid, there being now a Liatus between the 
“specific” and the “non specific” classes, with respect to the 
rate of pension. The simple amendment of Seetion 4,699, by 
in the first line, and, in lieu 
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striking out the word “ eighteen’ 
inserting the word “ thirty,” and so amending the said act of 
June 16, 1880, as to provide a like rate of $72 per month for 
those cases of “* progressive ” disability that have since its pass- 
age progressed into such a degree of helplessness as to require 
aid and attendance, and so amen ling the said act of August 
t, 1886, as to make provision for a like pension for equivalent 
dis bilities to those severally mentioned in the act, would not 
only restore the symmetry of the system to what it formerly 
was, but would also re-establish ‘the scale of rates so as to be 
in complete harmony with the requirements of exact justice 
and equality. 

[ have thus, at this considerable length, gone into a general 
discussion of the Pension Laws, because of the great import- 
ance of the case of the relator. Nothing can be of more vital 
interest to the people of the United States than the proper and 
rightful administration of these laws, under which the enor- 
mous sum of $70,000,000 is annually disbursed from the 


public treasure. 
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ft will be observed that these laws make no provision for, 
and do not contemplate any increase in the rate of pension m 
any case of “ permanent ” and “ specific” disability, except as 
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expressly provided by Congress. In other words, the rate of 
pension is specifically fixed ‘from time to time by the law in 
every possible case of “ permanent ” disability of the “ specific” 
classes. In such a case a claimant would have no ground on 
which to base a claim for increase of pension, for he is either 
in receipt of the rate specifically provided by the law, or he is 
not, and if not, then he is entitled to be as a matter of legal 
right, and the Commissioner of Pensions has no judgment to 
exercise in the premises. His discretionary powers cease with 
having resolved that the claimant incurred the alleged disa- 
bility from causes originating in the service and line of duty, 
and with having finally found that the degree of disability is 
that specified in one or the other of the specific classes. The 
law directs what the rate of pension shall be. 

The relator has never applied for an increase of pension. 
He never could, for an increase of pension is predicated of an 
increase of disability, and his is, and always has been “ per- 
manent ” since his discharge. An application for an increase 
of rate because of some act of Congress increasing the rate for 
the “ specific ” disability the claimant has, is not an applica- 
tion for an increase within the meaning that the Commissioner 
of Pensions can exercise any judgment or discretion in the 
premises. The claimant is simply demanding what Congress 
has ordained he shall have for the particular disability he has 
been finally adjudged to have, and to have incurred in the ser- 
vice and line of duty. 

Now the relator has three distinct disabilities from three 
distinct causes, namely, the loss of the right hand, the loss of 
the right foot, and the fracture of the skull and left jaw result- 
ing in epilepsy, and the permanent impairment of his mind 
and memory. There is nothing doubtful or uncertain about 


these causes. ‘They are of such a character as to be severally 
upon to ocular demonstration. 

The respondent, in discharge of his official duty as Commis- 
sioner of Pensions, has found the relator to have from these 
combined disabilities, the particular degree of helplessness 


specified in the law as entitling a claimant as a matter of legal 
right to a rate of $25 from June 6, 1866, $31.25 from June 4, 
1872, and $50 from June 4, 1874, under the provisions of 
Sections 4,697 and 4,698, and the act of June 18, 1874, supra. 

The relator at the time he sustained these injuries, held the 
rank of Captain, and for either of the said disabilities he was 
entitled to the full pension of a Captain, viz: $20 per month, 
and could receive no more for all combined until June 6, 1866. 
jut he never applied for pension for, and on account of his 
head injury until June 26, 1880. The respondent states, that 
on that day he did file his claim on account thereof. 

Although a pension, as held by this Court, is a gratuity on 
the part of the Legislature, nevertheless a claimant there- 
for, has a claim against the Government; and to the extent 
only of his claim can a pension be granted, though it may 
clearly appear from the official recerds that the claimant has 
other good and independent grounds for a pension than set 
forth in the application. Hence if a claimant had, as a matter 
of fact, lost both hands or both feet in the service and line of 
duty, and even if the hospital record and the records of the 
Adjutant General’s Office should conclusively show the loss of 
both, nevertheless, in case he applied for a pension for the loss 
of but one of these members, the Pension Olfice could only 
grant pension in response to such claim, for such single loss. 
It is no part of the duty of the Commissioner of Pensions to 
gratuitously give pensions, or to grant them at all, except 
upon a claim setting forth the disability or disabilities, and 
specifically stating the cause or causes of the same. 

It is wholly immaterial whether the failure or neglect of the 
relator to apply for a pension as well for and on account of the 
lead injury as the loss of the hand and foot, was through 
ignorance of the law, inadvertence, or by design. In any event 
his claim to arrears of pensions on account thereof was barred 
by the limitations of the Pension Laws (unless the relator is 
specially exempt from their operation by reason of the said head 
injury and the results thereof, and, in the absence of judicial 
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proof to the contrary, this Court must assume that the relator 
is fully capable of acting for himself), at the expiration of five 
years from the time (date of discharge) the right acerued. Sec- 
tion 4,709 (Pension LI. 69), now repealed. 

But all bar was entirely removed by the arrears of pension 
act, supra, and a new limitation is fixed thereby. It is ex- 
pressly provided in the act of March 3, 1879, amendatory of 
the arrears of pension act, as follows : 

“Sec. 2. All pensions which have been, or which may here- 
after be, granted in consequence of death occurring from a 
‘ause which originated in the service since the fourth day of 
March, eighteen hundred and sixty-one, or in consequence of 
wounds or injuries received, or disease contracted since that 
date, shall commence from the death or discharge of the person 
on whose account the claim has been or is hereafter granted, if 
the disability occurred prior to discharge ; and if such disa- 
bility occurred after the discharge, then from the date of actual 
disability, or from the termination of the right of party having 
prior title to such pension: Provided, The application for such 
pension has been or is hereafter filed with the Commissioner of 
Pensions prior to the first day of July, eighteen hundred and 
eighty, otherwise the pension shall commence from the date of 
filing the application ; but the limitation herein prescribed shall 
not apply to claims by or in behalf of insane persons and 
children under sixteen years of age. 

“Src. 3. Section forty-seven hundred and nine of the Re- 
vised Statutes is hereby repealed.” 

There is nothing in this law that makes the right to arrears 
of pension depend upon the consent, assent or approval of the 
Commissioner of Pensions. No Court is authorized to con- 
strue the law, for it is couched in such plain language that one 
person can understand its meaning as well as another. The 
act is mandatory and binds the Commissioner of Pensions. 

Now let us see what the law says about the rating of the 
claimant, whom we will take to be the relator, under the 

arrears of pension act. It is couched in the same simple 
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language, not calling for interpretation or construction at the 
hands of the Court. It is: 

“ That the rate at which the arrears of invalid pensions shall 
be allowed and computed in the cases which have been or shall 
hereafter be allowed, shall be graded according to the degree of 
the pensioner’s disability from time to time, and the provisions 
of the pension laws in force over the period for which the 
arrears shall be computed.” 

The rate for arrears of pension shall be “ according to the 
degree of the pensioner’s disability from time to time, and the 
provisions of the pension laws in foree over the period for 
which the arrears shall be computed,” and not aceording to the 
judgment of the Commissioner of Pensions. I am speaking 
now of “ permanent” and “ specific” cases, and not of cases of 
“ progressive ” disability, as to which the law is also plain. 

Now can any legal proposition be plainer than that Captain 
Oxcar Dunlap, the relator, is entitled to arrears of pension ac- 
cording to the degree of his disability and the provisions of 
the pension laws in force over the period since the date of his 
discharge: Provided, He had an application pending therefor, 
or filed his application with the Commissioner of Pensions prior 
to July 1, 1880? 

What then is the difficulty? It is this: While the respond- 
ent has expressely found the fact to be, and has accordingly and 
finally adjudicated the case of the relator, that his disability is 
“ permanent ” and what the law contemplates to entitle a claim- 
ant to be rated in the first class, he has undertaken to give his 
legal reasous why the petitioner cannot be allowed arrears of 
pension beyond the date of the medical examination of May 25, 
1881, and those alleged reasons are not that the relator did not 
file his claim prior to July 1, 1880, the date specified in the 
law, but that he did not prefer his claim prior to June 16, 1880, 
a date no where mentioned in the arrears of pension act or m 
the amendatory act of March 3, 1879. The respondent admits 
that the relator now has and has continuously had since dis- 
charge the requisite degree of helplessness to entitle him to a 
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rating in the first class, but gives what he supposes to be legal 
reasons why arrears of pension cannot be granted prior to the 
medical examination. And thus there is presented in this case 
a pure question of law, involving the construction and. appli- 
cation of the arrears of pension act amended as stated. 

Now if the relator had filed his claim after July 1, 1880, 
then by the express language of the law “the pension shall 
commence from the date of filing the application,” and not 
from the date of the Surgeon’s certificate. 

In what kind or sort of a case does the increase relate to the 
date of the certificate of the Examing Surgeon? It is not a 
case like that of the relator, as it, in fact, exists, and, in facet, 
found to exist by the respondent himself. 

Section 4,6983, Rh. S., U.S., expressly excepts “cases of 
permanent specific disabilities” from its provisions that “ no 
increase of pension shall be allowed to commence prior to the 
date of the Examining Surgeon’s certificate establishing the 
same.” The reason why the law excepts “ permanent specific ” 
eases fiom this provision is, first, the law itself fixes the date 
and commencement of the increase; second, there can be no 
“increase” of disability in a “ permanent” case, and, third, 
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there can be no “increase” of disability in a “ permanent ” 
case to be “ established” by the certificate of the Examining 
Surgeon. 

How can the Surgeon’s certificate “ establish” an “ increase” 
of disability in a “ permanent ” case like that of the relator ? 
The disability of the relator is “permanent,” and not of a 
“ progressive” character, and so the respondent has expressly 
found, adjudged and ruled in the adjudication hereinbefore 
given in full. 


But in a case of “ progressive” disability, where the claim 
is that the disability has so far increased as to entitle the 
claimant to a higher grade of pension, the law has fixed the 
date of increase, if the claim be allowed, to commence from the 
date of the Examining Surgeon’s certificate establishing such 
increase of disability. And this is eminently fair and just 


legislation. No better date could be fixed in the law for the 
commencement of the imerease of pension in such a case. 
Indeed, no other date could well be fixed. 

Now, drawing the line still closer around the relator’s case, 
as made out by the respondent himself, let us suppose he had 
never applied for pension at all until June 26, 1880, the date 
he filed his original application for and on account of the dis- 
ability resulting from this terrible head imjury; that on 
that date he filed his first claim for pension, in which he 
had set forth his military services, and had alleged that while in 
such service, and in the line of duty, giving date and stating all 
the facts and circumstances, he had sustained such wounds and 
injuries as resulted at the time thereof in the loss of his right 
hand and right foot, the fracture of the skull and left jaw, re- 
sulting in epilepsy and the permanent impairment of his mind 
and memory, whereby he became so totally and permanently 
disabled as to be utterly helpless, or so nearly so as to require 
regular aid and attendance of another person, and, aecordingly, 
claimed pension under the arrears of pension act, from the date 
of discharge. And let us further suppose that the respondent 
had made in the supposed case the same adjudication he has 
made in the case as it actually exists (and he could not have 
made any other honest adjudication), can there be any sort of 
doubt as to the right of the relator to pension from date of dis- 
chage for his utter helplessness, requiring regular aid and at- 
tendance of another person, from the combination of these 
three causes? The law so expressly provides, and declares 
that the pension “shall be graded according to the degree of 
the pensioner’s disability from time to time, and the provisions 
of the pension laws in force over the period for which the 
arrears shall be computed.” And is the petitioner in a worse 
situation by having been pensioned for the disability resulting 
from the loss of the right hand and right foot, than he would 
be had he not been pensioned at all? This appears to be the 
view the respondent takes of the law. And ought not the re- 
spondent to be set right by the Court? Isn’t the position 
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taken by him wholly untenable in the law ? 


refuse justice and the equal benefits of the law to the relator ? 
Does not the position taken by the respondent in effect deny to 
the petitioner all benefits of the arrears act, while conceding 
his case to be within the terms of that act? What better or 
‘more cogent reasons can this Court want to justify, not only 
the granting of the alternative writ, but the peremptory writ of 
mandamus in this case, than are contained in this adjudication 


And does it not 


by the respondent? Does not the respondent therein under- 
take to apply the law and doctrine of estoppel, other than the 
limitations contained in the law, against the petitioner? And 
ought not a mandamus to issue on this account to disabuse the 


_respondent’s mind of such false notions respecting the Pen- 


sion Laws? 

Does not the respondent, while conceding the relator to have 
the degree of disability contemplated by the law, and to have 
filed his application June 26, 1880, nevertheless set up another 
and different date from that mentioned in the law as the date 
of commencement of arrears of pension for the relator? And 
ought not the alternative writ to issue on this account? 
What matters it whether the relator received his pension 
for the loss of the hand and foot, under the act of February 
28, 1877, with or without “ questioning or demur?” Had 
he any rights to save or lose by “demurring” or failing to 
“demur ” to the action of the Pension Office? Do not the 
statutes create all the rights the relator enjoys with respect to 
his pension? And do not these same statutes prescribe the 
conditions and limitations on which these rights shall be 
enjoyed? And is there any other condition prescribed therein 
than that the relator shall have filed with the Commissioner of 
Pensions his claim before July 1, 1880? And can the re- 
spondent add other, and different conditions, to wit: that the 
relator should have filed his claim before June 16, 1880? 
And will not a mandamus lie to compel the respondent to dis- 
charge his ministerial duties, that are defined in the law, and 
by the law enjoined upon him as Commissioner of Pensions, 
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no matter whether his refusal be wilful, or through honest 
mistake? I assume the respondent is honest in the reasons or 
pretended reasons he gives for his refusal to reissue the re- 
lator’s certificate. The law implies tort. 


The respondent in his ruling in this case refers to the decis- 
ion of Secretary Kirkwood in the case of Whitehead, but does not 
state the facts, and the facts not appearing, the presumption is that 
the decision was correct. But if the case of Whitehead be like 
that of the relator, namely: a case of “ permanent specific ” 
disability, entailing such a degree of helplessness as to require 
regular aid and attendance of another person, and he had an 
application pending at the date of the passage of the arrears of 
pension act and of the amendatory act of March 3, 1879, or had 
filed with the Commissioner of Pensions such application be- 
fore July 1, 1880, and a like adjudication of the facts had been 
made in that case with what the respondent has made in this 
ease, and nothing remained to be done but to fix upon the rate 
and commencement of pénsion, as specifically named in the law, 
as in the case at bar, then, and in such case, if Secretary Kirk- 
wood ruled as a matter of law that Whitehead was not entitled 
to a rating in the first class, and at the rates claimed by relator 
in his petition, the Secretary did not rule according to the law. 

There are some things in the law that we can know; and we . 
can aud do know that Captain Oscar Dunlap, the petitioner be- 
fore the Court, upon the very adjudication made by the re- 
spondent that is set forth in the petition, is entitled under 
the law to just what he claims. There is no chance for doubt, 
uneertainty or for mistake in this. Al] that is requisite to an 
absolute knowledge of this legal right on his part, is to know 
the Pension Laws themselves. 

To further illustrate the absolute right of the relator to what 
he claims, let us suppose the case of the loss of both hands 
in the service and line of duly. The claimant for pension either 
through ignorance, accident or design, applied for pension for 
the loss of but one hand. Upon such an application the Pen- 
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sion Office could not grant a pension for the loss of both hands, 
tor that would be in excess of the claim made upon the Gov- 
ernment. The claimant accordingly is pensioned for the disa- 
bility resulting from the loss of but one hand, and rated at $15 
from June 6, 1866, $18 from June 4, 1872, under the pro- 
visions of said Sections 4,697 and 4,698, R.S. U.S. Time 
has run on and the pensioner is barred by the limitations of 
Section 4,709, R. S. U.S. (now repealed by the arrears act) to 
claim arrears of pension on acconnt of the disability from the 
loss of the other hand. But by the arrears of pension act and 
the amendatory act of March 3, 1879, all bar is removed to 
claim arrears of pension, and a new limitation is thereby es- 
tablished. Now let us suppose that under and within the terms 
of the arrears act the claimant prefers an original claim for the 
loss of the other hand, and the two applications and the papers 
on file constitutes the record in the case. Is there any doubt 
about the right of such a claimant to arrears of pension for the 
entire disability and to the rate specifically provided by law for 
this degree of utter helplessness? Nor is it any answer to say : 
“ But the law particularly pensions the disability resulting from 
the loss of both hands at $25 from July 4, 1864, $31.25 from 
June 4, 1872, $50 from June 4, 1874, and $72 from June 17, 
1878,” for the law grants these rates in no case except one of 
‘total and permanent helplessness,” requiring aid and attend- 
ance, no matter what the cause of the disability is; and it is 
expressly provided in the proviso of the ‘said act of June 18, 
1874: “ That the increase of pension shall not be granted by 
reason of any of the injuries herein specified (loss of both hands 
or both feet or any other injury), unless the same shall have 
resulted in permanent, total helplessness, requiring the regular 
aid and attendance of another person.” (Pension LI. 35, 36.) 

It is true that the laws in some instances assume that the 
loss of both hands or both feet will necessarily result in this 
degree of helplessness. But it is the degree of helplessness 
that is pensionable at these rates, and not the cause of the help- 
lessness. And the law addresses itself to this helpless condi- 


tion, and is interested in the cause thereof to the extent only of 
knowing that it originated in the service and line of duty. It 
follows that all cases of “ permanent and total ” helplessness re- 
quiring regular aid and attendance of another person, result- 
ing from whatsoever cause originating in the service and line 
of duty, are on a plane of equality in the eves of the law. 

This supposed case is in principle precisely the same as that 
of the relator. 

Now if the petitioner had never applied for any pension at 
all for his said disabilities until June 26, 1880, can there be 
any doubt that the respondent, upon the same adjudication he 
has made would have granted him arrears of pension from 
date of discharge, and according to the degree of helplessness 
shown and the law covering the intervening period ? 

To have done otherwise would have been in disregard of the 
plain language of the arrears of pension act, and the amenda- 
tory act of March 3, 1879, and I cannot suppose, much less 
believe the respondent would be guilty of this. But how are the 
rights of the petitioner to be in any way abridged or predjudiced 
in the premises, by the fact that during this period he was 
pensioned for a part only of his pensionable disabilities ? 
There is no estoppel to be applied, for all the rights herem of 
the relator are statutory. They are expressly created by the law, 
and the creator of those rights has expressly declared the terms 
and conditions on which they shall be enjoyed, and I have shown 
that the case at bar is strictly within such terms and condi- 
tions. 

From the very nature of the functions to be performed by 
the Commissioner of Pensions in a claim for pension for a 
“ permanent specific ” disability, there must be a point in the 
stage of proceedings somewhere, at which all discretionary 
powers of the Commissioner cease, and his ministerical duties 
begin. That point manifestly is attained whenever the Com- 
missioner shall have determined that the claimant has a case 
of “ permanent specific” disability, and that the same results 
from a cause originating in the service and line of duty, and 
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has further determined to which of the “ specific ” classes the 
ease belongs. The law directs what shall thereafter be done. 
But in the case before the Court there is no need of hair split- 
ting, nor indulging in efforts at fine distinctions. The relator 
has his deed, his patent, his Pension Certificate, signed, sealed 
and delivered, and that instrument is the evidence not only of 
the final adjudication of his case by the respondent, but such 
adjudication is ratified and confirmed by the Secretary, and 
now beyond the recall or further control of the respondent or 
anyone else, except as provided by Section 5, act of June 21, 
1879, (Pension Ll. 46); and this provision of the law could, 
under no circumstance less than a case of fraud or clear mis- 
take in the adjudication of the claim, be held to justify the 
withholding from the relator the arrears of pension he has so 
finally been adjudged to be entitled to have. The objects and 
purposes of the arrears act as amended by the act of March 3, 
1879, are not to be thwarted by a mere pretense in any case. 
In the case of Dunlap, however, the respondent does not pre- 
tend that any mistake has been made, or that there is any sus- 
picion of even the taint of fraud. The causes of his utter 
helpless condition being open to ocular proof, preclude all 
possibility of fraud or mistake. There is nothing lacking as 
to the merit of this case. The only question involved is one 
of law. And for the reasons above given, I respectfully sub- 
mit to the Court that manifest error hath occurred to the pre- 


judice of the relator, and that the Court below ought to be re- 


versed with directions to grant the petitioner’s motion for a 
rule on the respondent to show cause, if any he has, why the 
peremptory mandamus should not issue as prayed. 

Of so great importance is this case, not only to claimants for 
pension, but to the government itself, I crave still further the 
indulgence of the Court. 

In bringing this suit I had not lost sight of the fact that 
there are 500,000 pensioners on the Pension Roll, among whom, 
no doubt, many have imaginary or real grievances to redress, 
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and I have considered what would be the probable influence 
upon these dissatisfied pensioners in case a mandamus should 
issue in this case. Without admitting that such considerations 
ought to actuate, in the least degree, a court of justice sworn to 
administer the law, I have come to the conclusion that a great 
benefit would accrue to the United States and to meritorious 
claimants by a thorough discussion of the Pension Laws befure 
the Courts, and by a carefully prepared opinion interpreting 
and construing these laws. While it is true that in this par- 
ticular case the object is to recover money from the United 
States, it is equally true that the construction of the Pension 
Laws I have herein contended for would, if adopted by the Pen- 
sion Office, save many thousand dollars per annum to the 
government. ‘This fact is made apparent from a careful in- 
spection of the Pension Rolls, themselves, which contain the 
names of many pensioners rated in the first class for a degree of 
disability far short of the actual standard required by the law, 
and but approximately that of the relator. Surely we all ought 
to be deeply interested in the correct interpretation and con- 
struction of these laws, in the administration of which the enor- 
mous sum of $70,000,000 of the public treasure are annually 
disbursed. 

There need be no fear of the Court below, that it will be 
overrun with applications for mandamus, if the writ should is- 
sue in this case. No lawyer would be at all likely to bring 
such suit until he had made himself familiar with all the cases 
for mandamus that have been argued and determined in this 
Court from Marbury vs. Madison to the present day, and until 
he had thoroughly examined into the facts, and found he had, 
at least, a good prima facie case. A claimant may have just 
cause to complain, and yet be without legal redress, or any re- 
dress except that of appeal to the Secretary, which is not always 
very satisfactory. 

I strongly suspect that the Court below imagined that it 
would be flooded with like applications, if encouragement had 
been held out in this by granting the motion for the alternative 
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writ, and that it was this nightmare that finally induced that 
Court to refuse the motion, for, certainly, the Court must have 
been satisfied that the relator had made out, at least, a good 
prima facie case, which was sufficient to entitle him to a hear- 
ing on the merits of his petition. 

This case and that of Rose and also of Miller submitted 
herewith, are ex porte proceedings here. The cases are nomi- 
nally here on writ of error to the Court below on final judg- 
ment, nevertheless, tlhe cases are not here on their merits, ex- 
cept as to the preliminary motion for a rule on respondent. 
And it is very important to the petitioners that a speedy hear- 
ing and determination be had of their said motions, severally 
made in their respective cases. The necessity for this is ap- 
parent from the uncertainty of the continuance of the respon- 
dent in the office of Commissioner of Pensions. 

Although in each case the relator has given bond to the re- 
spondent and cited him to appear at the October term 1888, of 
the Court, the respondent nevertheless is not in court, and can- 
not be brought into court in this manner. The sole purpose 
for giving bond and citing the respondent to appear, was to 
avoid all questions, and to subject ourselves fully to the juris- 
diction of this Court, to abide by and perform its judgment in 
all the premises. Any order, judgment or decree the Court 
may make looking to argument on the subject matter of these 
three several petitions, in which counsel for the respondent as 
well as for the several petitioners may be heard, will be cheer- 
fully obeyed and executed. The only thing these several re- 
lators want, is that the law shall be correctly administered in 
their behalf. | 

J. G. BIGELOW, 
Attorney for petitioner. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1888. 


No. 991. 


THE UNITED STATES ex Retatione OSCAR DUN- 
LAP, Piarntirr in ERRor, 


v8. 


JOHN C. BLACK, Commissioner oF PENSIONS. 


In Error to the Supreme Court of the District of Columbia. 


BRIEF IN REPLY TO DEFENDANT IN ERROR. 


It cannot be well determined whether a mandamus will 
or will not lie in a given case without first knowing what 
that case is. It is important, therefore, to know at the 
threshold of the inquiry what the case is of Oscar Dunlap, 
as made by his petition. It cannot be summarized in the 
language employed in the brief for defendant in error, 
namely: “ This is an application for a mandamus to com- 
pel the Commissioner of Pensions to increase the rate of the 
relator’s pension.” On the contrary, the petition proceeds 
upon the ground that the respondent, as Commissioner of 
Pensions, has nothing whatever to do with the question of 
the rate of the petitioner’s pension ; that Congress has de- 
clared by law what shall be the rate of his pension, from 
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time to time, since the date of his discharge from the mili- 
tary service, and fixed the dates at which the increase shall 
commence; that it does not lie in the power of the Commis- 
sioner of Pensions to substitute a different and less rate, nor 
to fix upon a different date for the increase than is specif- 
ically declared in the law. 

And the complaint of the relator is that the respondent, 
as Commissioner of Pensions, has substituted his will for 
the will of the Legislature, as clearly expressed in the law. 

The case may be summarized as follows: This is an appli- 
cation for mandamus to compel the respondent, as Commissioner 
of Pensions, to reissue the relator’s pension certificate with such 
rates as the law specifically commands for the degree of permanent 
disability he has been finally adjudged by the respondent in the 
exercise of his official duties, as such Commissioner, to have, and 
which is evidenced by the certificate he now holds. 

It is an application for mandamus to compel the perform- 
ance of a simple ministerial duty, which the law, in plain 
terms, enjoins, and not to compel the respondent to perform 
a single act in which the exercise of judgment or discretion 
is involved. The case has already passed through the stage 
of official duty. It is now under the shadow of the law, and 
its mandate rests upon it. All the respondent has to do is 
to obey that,mandate. And obedience to the law can 
scarcely be called an official duty, since it is the duty of 
all persons to obey the law. All good citizens do obey the 
law. 

The disability of the relator results from three separate 
and independent causes, namely, the loss of the right hand, 
the loss of the right foot, and fracture of the skull and left 
jaw, resulting in epilepsy and the permanent impairment 
of his mind and memory. These injuries were incurred at 
the same time in the military service and line of duty while 
he was a captain in the 26th Illinois Volunteers. He made 
his application for an invalid pension on account thereof 
June 26,1880. On that application he was finally adjudged 
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by the respondent in the discharge of his official duties— 
that is, in the exercise of his official judgment and discre- 
tion—to be “totally and permanently helpless, requiring 
from thence until now the regular aid and attendance of 
another person,” from the said three causes combined. 
(Record, pp. 4 and 5.) This degree of disability, so found 
to exist by the respondent in the case of the relator, is ex- 
pressly pensioned by law at $25 per month from June 6, 
1866, by the following provision of section 4697, Revised 
Statutes U. S., viz: “Or who shall have been otherwise 
“so totally and permanently disabled as to render them 
“utterly helpless, or so nearly so as to require regular per- 
“sonal aid and attendance of another person, SHALL BE 
“ ENTITLED to a pension of twenty-five dollars per month.” 
This same degree of disability is expressly pensioned by 
law at $31.25 per month from June 4, 1872, by the follow- 
ing provision of section 4698, Revised Statutes U. S., viz.: 
“Or otherwise so permanently and totally disabled as to 
“render them utterly helpless, or so nearly so as to require 
“the regular personal aid and attendance of another person, 
“SHALL BE ENTITLED to a pension of thirty-one dollars and 
“twenty-five cents per month.” (Pension LI., pp. 6 and 7.) 

This same degree of disability is expressly persioned by 
law at $50 per month from June 4, 1872, by-the following 
provision of the act of June 18, 1874, viz: “ Or by any other 
“injury resulting in total and permanent helplessness, sHALL 
“ BE ENTITLED to a pension of fifty dollars per month; and 
“this shall be in lieu of a pension of thirty-one dollars and 
“twenty-five cents per month granted such person by said 
“section” (Pension LI., p. 35), and this same degree of disa- 
bility is expressly pensioned at $72 per month from June 
17, 1878, by the operation of the act of June 16, 1880 (Pen- 
sion Ll., p. 47). 

Thus it clearly and plainly appears that the degree of 
helplessness of the relator entitles him to the above rates, 
provided he had filed his claim with the Commissioner of 
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Pensions prior to July 1, 1880 (section 2, act of March 3, 
1879, Pension LI., p. 45), but he filed his claim with the 
Commissioner of Pensions June 26, 1880 (Record, p. 4). 

Nor yet is this all. The relator has his certificate at $50 
per month, the rate expressly provided for his said degree 
of helplessness by the said provision of the act of June 18, 
1874. This certificate “is prima facie evidence of his title 
“to the pension and of all the facts that make his title” (4 
Ct. Cl., 219). Title to what pension? Why, to the very 
pension the law declares he shall be entitled to for the very 
same degree of disability that is thus evidenced by his cer- 
tificate, namely, to $25 from June 6, 1866; $31.25 from June 
4, 1872; $50 from June 4, 1874, and $72 per month from 
June 17, 1878. 

But what does the respondent say? He says, in effect, 
that the relator shall not have all the above rates in succes- 


‘sion, as the law provides, but the rate only of $50 per month, 


and that he shall have that rating not from June 4, 1874, 
as the law directs, but from May 25,1881. What reasons 
does he give? Not that the relator did not file his claim 
“with the Commissioner of Pensions prior to the first day 
“of July, eighteen hundred and eighty,” as the law provides, 
and which he did, but that he failed to file his claim on or 
before June 16, 1880, a date nowhere mentioned in the ar- 
rears of pension act and the supplemental act of March 3, 
1879, nor in any other law or act of Congress. 

And thus is presented the mandatory terms of the law on 
the one hand, while, on the other, the arbitrary will of the 
Commissioner of Pensions. The relator, as the case stands, 
is rated not as the law in plain terms directs, but according 
to the will of the respondent. And are we to be told that the 
law affords no remedy to right the wrongs of this maimed 
and utterly crippled veteran? That the law is powerless, 
the courts are powerless, to constrain the respondent to obey 
the mandate of the law? Can the Commissioner of Pen- 
sions with impunity substitute his will for that of the law- 
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making power of the Government? Is the head of this 
bureau amenable to the laws of his country, or is he a 
law unto himself? 

And thus it plainly appears that the court is not invited 
by the relator’s petition to interfere in any manner or form 
with the executive duties of the respondent as Commissioner 
of Pensions. On the contrary, the prayer of the petition is 
for the peremptory writ of mandamus to compel the respond- 
ent to perform a ministerial act—an act which the law com- 
mands; and the question is: Will a mandamus lie to com- 
pel obedience to the law? Let us examine this question in 
the light of the opinions of this Court in a number of cases. 


On June 7th, 1794, Congress passed the following act: 
“An Act ConcERNING INVALIDS. 


“ Be it enacted by the Senate and House of Representatives of the 
“ United States of America in Congress assembled, That the 
“Secretary of the War Department be, and he is hereby, 
“ directed to place upon the list of invalid pensioners of the 
“ United States all persons who have been returned as such 
“ by the judges of the several districts under the act of Con- 
“ gress of the twenty-eighth of February, one thousand seven 
“hundred and ninety-three, intituled ‘An act to regulate the 
“claims to invalid pensions,’ and who by legal proofs are 
“by him found to come clearly within the provisions of the 
“ said act and are reported as having complete evidence of 
“their claims in the report of the said Secretary upon that 
“subject made to Congress the twenty-fifth day of April, 
“one thousand seven hundred and ninety-four ; and all per- 
“ sons placed by virtue of this act on the list of invalid pen- 
“ sioners shall receive such sums as the returns of the district 
“ judges have respectively specified, and be paid in the same 
“manner as invalid pensioners are paid who have been 
“ heretofore placed on the list: Provided, That every com- 
“ missioned officer who shall by virtue of this act be placed 
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“on the pension list as entitled to asum less than a full 
“pension shall receive such pension only upon compliance 
“with the same rule respecting a return of the commutation 
“which he may have received as is provided for in the case 
“of Captain David Cook by an act of Congress passed De- 
“cember the sixteenth, one thousand seven hundred and 
“ ninetv-one.” 


(1 Stat. at Large, pp. 392 and 393.) 


The above act is the law referred to by Chief Justice Mar- 
shall in the case of Marbury vs. Madison (1 Cranch, 164), in 
which his honor said: “ By the act concerning invalids 
“ passed in June, 1794, vol. 3, p. 112, the Secretary of War 
“is ordered to place on the pension list all persons whose 
“ names are contained ing report previously made by him to 
“Congress. If he should refuse to doso, would the wounded 
“veteran be without remedy? Is it to be contended that 
“ where the law in precise terms directs the performance of 
“an act in which an individual is interested the law is in- 
“capable of securing obedience to its mandate? Is it on 
“account of the character of the person against whom the 
“complaint is made? Is it to be contended that the heads 
“of Departments are not amenable to the laws of their 
“country?” 


Did the act of June 7, 1794, making provisions for pen- 
sioning the “ wounded veterans ” of the Revolution, impose 
any greater obligations upon the head of the War Depart- 
ment to execute its mandatein that behalf than do the acts 
of Congress of June 6, 1866 (section 4697), of March 3, 
1873 (section 4698), of July 18, 1874 (Pension LI., p. 35), of 
June 17, 1878 (Pension LI., p. 42), of June 16, 1880 (Pension 
Ll., p. 47), and the arrears of pension act of January 25, 1879, 
and the amendatory act of March 3, 1879 (Pension LI., pp. 
43, 44, and 45), making like provisions for this wounded 
veteran of the late rebellion, upon the Commissioner of Pen- 
sions ? 
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The principle is the same. The duty imposed by the law 
in each case is the same. In each case all executive duty 
has been performed. What remains to be done the law in 
plain terms enjoins. 

There are so many sound principles stated in the Marbury 
case the Court will pardon me for calling further attention 
to some of the utterances by Chief Justice Marshall. 

At page 166 it is laid down: “ But when the Legislature 
“ proceeds to impose on that officer other duties; when he 
is directed peremptorily to perform certain acts; when the 
“ rights of individuals are dependent on the performance of those 
“ acts, he is so far the officer of the law—is amenable to the laws 
“for his conduct, and cannot at his discretion sport away the 
“ vested rights of others.” 


“The conclusion from this reasoning is that where the’ 


“ heads of the Departments are the political or confidential 
“agenis of the Executive, merely to execute the will of the 
“ President, or rather to act in cases in which the Executive 
“ possesses a constitutional or legal discretion,” nothing can 
“be more perfectly clear than that their acts are only polit- 
“ically examinable. But where a specific duty is assigned by 
“ law, and individual rights depend upon the performance of that 
“ duly, it seems equally clear that the individual who con- 
“siders himself injured has a right to resort to the laws of 
“ his country for a remedy.” 

Although this entire opinion, save so much of it as holds 
that this Court has no original jurisdiction in a case for man- 
damus, is extrajudicial, it has, nevertheless, been constantly 
referred to as an authority. 

In the recent case of the United States ex relatione McBride 
vs. Carl Schurz (12 Otto, 378) the principles and doctrines 
laid down by Chief Justice Marshal! that were applicable to 
the questions involved in that case are, by the Court, 
adopted in the very language used to enunciate them, and 
declared to be the law. Time and again has this Court re- 
ferred to this extrajudicial opinion in the case of Marbury 
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vs. Madison, and declared the law to be correctly expounded 
therein. Not a single proposition of law laid down by Chief 
Justice Marshall in the opinion has ever been controverted. 
On the other hand, nearly every proposition contained therein 
has since then been repeatedly adopted by this Court as the 
law. And now I come to ask your honors to adopt the lan- 
guage of the opinion that I have quoted and to declare the 
proposition therein laid down as the law in the case of the 
relator, Captain Oscar Dunlap, the “ wounded veteran” of 
the late civil war. And I have an idea the Court will do so, 
because it has never refused in any case for mandamus 
against an executive officer of the Government to grant the 
writ when it was perfectly clear, as in this case, that the 
duty, the performance of which is sought to be enforced, 
was of a purely ministerial character. 

In reply to the argument, page 5 of defendant’s brief, I 
deny that the object of this writ of error is to ask this Court 
to take the administration of the pension laws out of the 
hands of the Commissioner of Pensions, where Congress has 
placed it, and give the relator the benefit of a judicial ad- 
ministration of the pension system. 

This kind of argument has often been made before in this 
Court in opposition to the allowance of the writ of man- 
damus. It was vehemently made in the case of Stokes vs. 
Kendall, Postmaster General (12 Pet., 524); but in that case 
it proved of no avail. It never prevails in a case where the 
duty sought to be enforced is clearly enjoined by the plain 
terms of the law. 

An examination of the petition in this case will clearly 
show that the Court is asked in no manner to interfere with 
the official duties of the respondent as Commissioner of Pen- 
sions, nor in any way to take into its own hands the admin- 
istration of the pension system. 

Let us examine this charge: The duties of the Commis- 
sioner of Pensions are divided into two classes, namely, those 
duties that involve the exercise of official judgment and dis- 
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cretion and pertain to his official character as Commissioner 
of Pensions, and, secondly, that other and distinct class of 
duties, the execution of which the law enjoins upon him “as 
the officer of law”—in the language of Chief Justice Mar- 


shall—rather than as the Commissioner of Pensions. 
The laws of Congress confide the execution of the former 


to the judgment and discretion of the respondent as such 
Commissioner of Pensions, and the judicial department of 
the Government shall not interfere in any manner with the 
performance thereof. These discretionary duties in the case 
of the relator, and in which the Court cannot intermeddle 
without invading the domain of a co-ordinate branch of the 
Government, consist, or consisted, of a series of quasi-judicial 
acts, namely: First. Whether the application for pension 
was in due form—that is, whether it was executed as re- 
quired by law. Second. Whether the claimant has, by his 
evidence, established his identity. Third. Whether he has 
the disability he alleges. Fourth. Whether that disability 
results from causes originating in the military service and 
line of duty. All of these questions call for evidence, testi- 
mony, proofs, the construing of the same, and involve the 
finding of the facts in the case established by such evidence, in 
conjunction with the claimant’s record in the Adjutant Gen- 
eral’s Office and the Surgeon General’s Office. And having 
resolved all these questions in the claimant’s favor, the 
further question arises: Fifth. What is the degree of dis- 
ability in the case—whether it entitles the claimant toa 
classification in one or another of the “specific” classes, or 
to a classification in the “non-specific” class covered by 
section 4699, Revised Statutes? Sixth. If in one of the 
specific classes, then which one? Seventh. But if in the 
“ non-specific” class, then what shall be the rate of pen- 
sion ? : 

In resolving these questions, which necessarily enter into 
the adjudication of every claim for invalid pension under 
the general pension laws, the exercise of judgment and dis- 
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cretion is called for, and the Court cannot lawfully interfere 
to control that judgment and discretion. Congress has by law 
placed the execution of these duties in the hands of the 
Commissioner of Pensions, subject only to the supervisory 
powers of the Secretary of the Interior. 

Now, by referring to the petition in the case, the Court 
will see that it is distinctly alleged that all these duties have 
been performed in the case of the relator, and that these acts 
of the Commissioner have been ratified and confirmed by the 
Secretary, and that all the premises is evidenced by his cer- 
tificate, signed, sealed, and delivered. 

The charge, then, that the Court is asked by the petition 
“to take the administration of the pension laws out of the 
hands of the Commissioner of Pensions, where Congress has 
placed it,” is absolutely untrue. There is absolutely no 
foundation for the charge to rest upon. The utmost care was 
taken in this and the other two cases of Rose and Miller to 
distinguish between those duties appertaining to the respond- 
ent’s office and ‘those other duties which the law requires 
him io perform, not as Commissioner of Pensions, but rather 
“as the officer of the law,” and Congress has never cénfided 
these latter duties to any executive officer to be performed 
or not as shall suit his pleasure—“ at his discretion to sport 
away the vested rights of others.” And, what is still better, 
Congress has no power under the Constitution to enact any 
such law. It would create an unbridled tyrant amenable to 
no law. 

The case of the relator is simply this: The law in plain 
terms declares that “he shall be entitled” for the very de- 
gree of disability he has been finally adjudged to have in- 
curred in the military service and line of duty, and which 
adjudication is evidenced by his certificate to a pension at 
$25 from June 6, 1866, $31.25 from June 4, 1872, $50 from 
June 4, 1874, and $72 per month from June 17, 1878. 

The respondent, “ as the officer of the law,” refuses to obey 
its mandate, substitutes his own will for that of the law- 
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making power, and reissues the certificate at $50 from May 
25, 1881, and “the genius of man can devise no shift” to 
take the case from under the charge I thus place upon it. 

This Court is asked to interfere in the manner and to the 
extent that Chief Justice Marshall plainly and unmistaka- 
bly intimated that it is the duty of the Court to interfere to 
prevent the respondent “at his discretion from sporting 
away the vested rights” of the relator. 

Your honors are asked to interfere in this case for the 
reasons given for the interference of the Court in the case 
of Amos Kendall, Postmaster General, vs. The United States 
ex relatione William B. Stokes et al. (12 Pet., 524) and to 
the same extent the Court interfered in that case; for the 
reasons given for the interference of this Court in the case 
of The United States ex relatione McBride vs. Carl Schurz, 
Secretary of the Interior (12 Otto, 378), and to the same ex- 
tent and in the same manner the Court interfered in that 
case, namely, to the extent of compelling the respondent, 
“as an officer of the law,” to obey its mandate; and for the 
reasons given for the interference of the Court in the case 
of Ben. Butterworth vs. The United States ex relatione Hoe 
(112 U.8., 50). And did this Court, in awarding a manda- 
mus in these cases, take out of the hands of the Postmaster 
General, the Secretary of the Interior, or the Commissiouer 
of Patents “the administration” of the laws Congress had 
confided tothem? Did the Court in any way interfere with 
their executive functions? The command that issued forth 
was that they obey the mandate of the law, and that is all 
that is prayed for in the case of the relator, and the case 
cannot be made to appear in any other light. 

Further replying to the argument, page 6, of defendant’s 
brief, I maintain that whether the mandate of the law en- 
joining the ministerial act the respondent is sought to be 
constrained to perform by mandamus is found in laws that 
are “ complicated ” or simple makes not the slightest differ- 
ence. The principle is the same. The pension laws are 
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somewhat complicated; so is the binoroial theorem; but 
when understood they are perfectly plain, and it is the busi- 
ness of the Commissioner of Pensions to understand them. 
His failure to doso cannot be made a defense to his refusal to 
perform the duty they enjoin upon him “as the officer of 
the law,” so that he shall “at his discretion sport away 
the vested rights” of the relator. 

I wonder if the laws were “ complicated ” that prescribed 
the ministerial duty of the Commissioner of Patents in the 
case of Butterworth vs. Hoe, above referred to? This ques- 
tion is best answered by referring to the case. 

Acting upon the opinion of the Attorney General to that 
effect, the Secretary of the Interior undertook to exercise 
appellate authority over the Commissioner of Patents and 
reversed his rulings in favor of the relator. This Court, 
affirming the judgment of the supreme court of the Dis- 
trict of Columbia, held that the Secretary could not under 
the law review and revise the judgment of the Commis- 
sioner of Patents in matters relating to the issuance of 
patents, and awarded the mandamus, notwithstanding 
the overruling judgment of the head of the Department. 
The laws, the interpretation of which were necessarily 
involved in the case, are of the most “complicated” 
character; but the opinion of this Court makes them 
plain and simple. And so it is in the case at bar. The 
pension laws applicable to the adjudication of the relator’s 
case, When understood, are perfectly plain and simple. They, 
in plain terms, command a certificate at $25 from June 6, 
1866, $31.25 from June 4, 1872, $50 from June 4, 1874, and 
$72 per month from June 17, 1878. There is no room for 
judgment nor discretion on the part of the departmental 
official. “Shall be entitled ” is the language of the law. 

Again the learned assistant attorney general, and he will 
pardon me for saying by far more learned in the law relat- 
ing to real and personal property, commercial paper, equity 
practice and jurisprudence, &c., than in the laws relating to 
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the ‘granting of invalid pensions, refers, at page 7 of his 
brief, to the case of Susan Decatur vs. Paulding, Secretary of 
the Navy, in these words: “ The very question that is pre- 
sented here was settled by this Court in 1840 in Decatur vs. 
Paulding.” (14 Pet., 497.) 

Before subjecting this case to examination let me first call 
the attention of the Court to the fact that, applying the 
principle therein laid down by Chief Justice Taney to the 
case at bar, the mandamus is bound to issue as prayed for 
in the petition. At pages 514 and 515 the Chief Justice 
said: “In the case of Kendall vs. The United States (12 
“ Pet., 524) it was decided in this Court that the circuit 
“court for Washington county, in the District of Columbia, 
“has the power to issue a mandamus to an officer of the 
“ Federal Government commanding him to doa ministerial 
“act. The first question, therefore, to be considered is 
“ whether the duty imposed uvon the Secretary of the Navy 
“by the resolution in favor of Mrs. Decatur was a mere 
“ ministerial act.” And then the Chief Justice goes on to 
show that such duty involves the exercise of judgment and 
discretion, and continues: “The case before us illustrates 
“these principles and shows the difference between execu- 
“ tive duties and ministerial acts. The claim of Mrs. Decatur 
“having been acted upon by his predecessor in office, the 
“ Secretary was obliged to determine whether it was proper 
“to revise that decision. If he had determined to revise it 
“he must have exercised his judgment upon the construc- 
“tion of the law and the resolution, and have made up his 
“mind whether she was entitled under only one or under 
“both; and if he determined that she was entitled under 
“the resolution as well as under the law he must then have 
“again exercised his judgment in deciding whether the half 
“ pay allowed her was to be calculated by the pay proper or 
“the pay and emoluments of an officer of the commodore’s 
“rank; and after all this was done he must have inquired 
.“ into the condition of the navy pension fund and the claims 
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“upon it in order to ascertain whether there was money 
“enough to pay all the demands upon it, and, if not money 
“enough, how it was to be apportioned among the parties 
“entitled. A resolution of Congress requiring the exercise 
“of so much judgment and investigation can with no pro- 
“ priety be said to command a mere ministerial act to be 
“done by the Secretary.” And on the following page his 
honor further says: “The doctrines which this Court now 
“hold in relation to the executive departments of the Gov- 
“ernment are the same that were distinctly announced in 
“the caseof Kendall vs. The United States (12 Pet., 524). 
“On page 610 of that opinion the Court say: ‘We do not 
“*think the proceedings in this case interfere in any respect 
«whatever with the rights or duties of the Executive, or 
“*that it involves any conflict of powers between the exec- 
“*utive and judicial departments of the Government. The 
“*mandamus does not seek to direct or control the Post- 
“* master General in the discharge of any official duty par- 
“‘taking in any respect of an executive character, but to en- 
“*forece the performance of a mere ministerial act, which 
“neither he nor the President had any authority to deny 
“* or control.”’ 


There is but one meaning to this language, and that 
meaning is that a mandamus will lie in a pension case as 
well as in any other case to compel the executive officer to 
perform a duty that is a mere ministerial act. 

The case of Susan Decatur vs. Paulding, Secretary of the 
Navy, is this: Congress on March 3, 1837, passed a general 
pension act giving to the widow of any officer who had died in 
the naval service the right to receive out of the navy pen- 
sion fund half the monthly pay to which the deceased offi- 
cer would have been entitled under the acts regulating the 
pay in the navy, in force January 1, 1835. On the same 
day a resolution was adepted by Congress giving to Mrs. 
Decatur, widow of Captain Stephen Decatur, a pension for 
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five years out of the navy pension fund, and in conformity 
with the act of June 30, 1834, and the arrearages of the 
half pay of a post captain from the death of Commodore 
Decatur to June 30,1834. She applied for pension and was 
pensioned by the predecessor in office of the respondent 
under the general law; but she claimed a pension also under 
the resolution, and this claim was referred by Mahlon Dick- 
erson, the then Secretary, to the Attorney General for his 
opinion whether the claimant was entitled to claim and re- 
ceive a pension under both the law and the resolution. The 
opinion was adverse to such right,and the claim for pension 
under the resolution was accordingly rejected by Secretary 
Dickerson. When the respondent succeeded to the office of 
Secretary of the Navy the claim was renewed, and, acting 
upon the advice of the President, he declined to disturb the 
adjudication of his predecessor. ‘Thereupon she filed her 
petition in the old cireuit court for mandamus. A wilder 
case for mandamus than this can be found in the history of 
this court only in the cases of Brashear vs Mason, Secretary 
of the Navy (6 How., 92), and Goodrich vs. Guthrie, Secre- 
tary of the Treasury (17 How., 284). All three of these 
cases are legal absurdities. 

The relatrix, Susan Decatur, is presumably the widow of 
the deceased Commodore, but there is no allegation that the 
respondent had so found the fact to be from the evidence she 
had offered, nor is there any allegation that she had never 
remarried after the decease of her alleged husband. There 
is no allegation that the respondent or his predecessor in 
office had finally found all the facts that are necessarily in- 
volved to entitle her to a pension under the resolution in her 
favor, nor that she had been finally adjudged by the respond- 
ent or his predecessor to be entitled to a pension under the 
resolution. All these questions call for proofs, and the find- 
ing of facts, in conjunction with the law, involve the exer- 
cise of judgment and discretion, and the duty appertaining 
thereto cannot be controlled by mandamus; so that if we 
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should eliminate from the case the fact that the relatrix was 
already pensioned under the general law, a mandamus would 
not lie to compel the issuance of a certificate under the reso- 
lution, upon the case as made by the petition. In order to 
make the case plain: There are now over three thousand 
persons on the pension roll under special acts of Congress. 
A mandamus would not lie in the first instance to compel 
the Commissioner of Pensions to issue a certificate to any 
one of these claimants. Itis impossible to conceive of a case 
that does not in its first stage involve the exercise of judg- 
ment. 

A claimant under a special act must file his claim and 
prove his identity with the person named in the act, and if 
the claimant be a widow of a deceased soldier, in addition 
to this she must prove that she is the widow of the deceased 
soldier named, and this involves the question of her mar- 
riage with the deceased ; and then the question arises whether 
she has remarried since the decease of her former husband. 
All of this calls for evidence, and the construing of the tes- 
timony and the finding of the facts that bring a given case 
under the very mandate of the law involve the exercise of 
judgment and discretion which cannot be controlled by a 
mandamus; but let these questions and all others that are 
necessarily involved in the adjudication establishing the 
right be resolved in the claimant’s favor, then a mandamus 
will lie to constrain the Commissioner to perform the mere 
ministerial act the adjudication calls for under the manda- 
tory provisions of the law; and this is the ease of Captain 
Oscar Dunlap. 

Now, let us suppose such amendments in the law and the 
facts in the Decatur vs. Paulding case as will bring it on a 
plane with that of the relator. Let us amend the joint res- 
olution by adding thereto the following words: “ The pen- 
sion hereby provided for the widow of Commodore Decatur 
shall be in addition to any pension she might be entitled to 
under the general pension laws but for this resolution, and 
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the half pay hereby provided shall be deemed to include 
rations and emoluments as well as pay proper.” And let us 
amend the facts in the case so that it shall appear that the 
respondent, in the exercise of his functions as Secretary of 
the Navy, had found and ruled the facts to be that the 
claimant is the widow of Commodore Decatur, and has by 
her evidence established her right to a pension under both 
the general law and the resolution, which we will suppose 
contained the provisions indicated, but, notwithstanding he 
has made such adjudication, still refuses to obey the man- 
date of the law. 

Would a mandamus have issued in such a case? Can 
there be a doubt about the action this Court would have 
taken had the case been as supposed ? 

This is the case of the relator. And no ingenuity of ar- 
gument can make it appear otherwise, if we steadfastly hold 
to the facts. 

The Assistant Attorney General further refers to the cases 
of Gaines vs. Thompson (7 Wall., 347), Commissioner vs. 
Whiteley (4 Wall., 522), Mississippi vs. Johnson (4 J6., 475), 
and Georgia vs. Stanton (6 Wall., 50). 

The case of Gaines vs. Thompson was for an injunction 
against the Secretary of the Interior and the Commissioner 
of the General Land Office to prevent cancellation of a cer- 
tain entry. The principle is precisely the same as in man- 
damus, and the case so recognizes the law. 

The case of Holloway, Commissioner of Patents, vs. White- 
ley (4 Wall., 522) was for mandamus. The relator applied, 
as an assignee, for reissue of patent. The Commissioner 
decided that he had no such interest as entitled him toa re- 
issue. Mandamus would not lie. The law affords other 
remedy, namely, by appeal to the supreme court of the Dis- 
trict of Columbia. 

The case of the State of Mississippi vs. Johnson (4 JO., 
475), brought originally in this Court, was a motion in be- 
half of the State of Mississippi for leave to file a bill in the 
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name of the State against the President of the United States 
and General E. O. C. Ord, commanding the district of Mis- 
sissippi and Arkansas, for a perpetual injunction against exe- 
cuting certain acts of Congress. At page 400 of the opinion, 
Chief Justice Chase said: “A ministerial duty, the perform- 
“ ance of which may in proper cases be required of the head of 
“a department by judicial process, is one in respect to which 
“ nothing is left to discretion. It is a simple, definite duty, 
“arising under conditions admitted or proved to exist and 
“imposed by law.” 

And the case of the State of Georgia vs. Stanton, Secretary 
of War; General Grant, commanding the armies, and Major 
General Pope, commanding the third military district, in- 
cluding Georgia (6 Wall., 50), is another political case, the 
object being to restrain the defendants perpetually from exe- 
cuting certain laws enacted by Congress. 

There is nothing in these cases that is against the right 
of the relator to the relief prayed for. 

All the authorities concede that a mandamus will lie, 
when the party is without other adequate legal remedy, to 
compel the performance of a mere ministerial act. 

That the remaining duty in the relator’s case is of this 
character, that every act which calls for the exercise of judg- 
ment and discretion has been performed, is manifest on the 
face of the case. 

I am unable to perceive what the amount in controversy 
has to do with the case. Mandamus is a special remedial 
writ, and its office is to enjoin the performance of some 
act the law requires and not to recover a judgment for 
money. The thing the relator is in pursuit of in these 
proceedings is the reissuance of his pension certificate at 
the rates specifically provided by law. This is what he 
prays the mandamus for; and I respectfully submit to the 
Court that he has clearly established his right to the writ. 

J. G. BIGEeLow, 
Attorney for Plaintiff in Error. 
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name of the State against the President of the United States 
and General E. O. C. Ord, commanding the district of Mis- 
sissippi and Arkansas, for a perpetual! injunction against exe- 
cuting certain acts of Congress. At page 400 of the opinion, 
Chief Justice Chase said: “A ministerial duty, the perform- 
“ ance of which may in proper cases be required of the head of 
a department by judicial process, is one In respect to which 
nothing is left to discretion. It is a simple, definite duty, 
arising under conditions admitted or proved to exist and 


imposed by law.” 

And the case of the State of Georgia vs. Stanton, Secretary 
of War; General Grant, commanding the armies, and Major 
General Pope, commanding the third military district, in- 
cluding Georgia (6 Wall., 50), is another political case, the 
object being to restrain the defendants perpetually from exe- 
cuting certain laws enacted by Congress. 

There is nothing in these cases that is against the right 
of the relator to the relief prayed for. 

All the authorities concede that a mandamus will lie, 
when the party is without other adequate legal remedy, to 
compel the performance of a mere ministerial act. 

That the remaining duty in the relator’s case is of this 
character, that every act which calls for the exercise of judg- 
ment and discretion has been performed, is manifest on the 
face of the case. 

I am unable to perceive what the amount in controversy 
has to do with the case. Mandamus is a special remedial 
writ, and its office is to enjoin the performance of some 
act the law requires and not to recover a judgment for 
money. The thing the relator is in pursuit of in these 
proceedings is the reissuance of his pension certificate at 
the rates specifically provided by law. This is what he 
prays the mandamus for; and I respectfully submit to the 
Court that he has clearly established his right to the writ. 

J. G. BIGELow, 
Attorney for Plaintiff in Error. 
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This is an application for a mandamus to com- 
pel the Commissioner of Pensions to increase the 


4 rate of the relator’s pension. 


The relator, Oscar Dunlap, was a captain dur- 
ing the late war in the Twenty-sixth Regiment 
of Illinois Infantry, which was enrolled in the 
military service of the United States. 


On the 28th December, 1864, while in the line 


of his duty as captain, he received injuries caus- 
$604— 1 
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ing the loss of his right arm below the elbow 
and his right leg below the knee. At the same 
time his skull and left jaw were fractured, caus- 
ing epilepsy and permanent impairment of mind 
and memory, ‘‘whereby,” to follow the language 
of the petition, “‘he became and now is so totally 
and permanently disabled as to be rendered to- 
tally helpless, or so nearly so as to require regular 
aid and attendance of another person.” 


For some time the relator drew a pension only 
for the loss of his right arm and foot, that is to 
say, 520 a month from the date of his discharge; 
$24 a month from 4th June, 1872; and $36 a 
month from 28th February, 1877. 


It never occurred to him or those interested in 
him that he was entitled to claim a larger pen- 
sion on account of the almost helpless condition 
to which the injury to his head had reduced him 
until he or they were stimulated to do so by the 
act of 16th June, 1880, which provided as fol- 
lows: 


_ That all soldiers and sailors who are now receiving a 
pension of fifty dollars per month, under the provisions of an act 
entitled “‘ An act to increase the pension of soldiers and sail- 


+> 
o 

ors who have been totally disabled,” approved June eight- 
eenth, eighteen hundred and seventy-four, shall receive, in lieu 
of all pensions now paid them by the Government of the United 
States, and there shall be paid them in the same manner as 
pensions are now paid to such persons, the sum of seventy-two 
dollars per month. 

Sec. 2. All pensioners whose pensions shall be increased by 
the provisions of this act from fifty dollars per month to 
seventy-two dollars per month shall be paid the difference be- 
tween said sums monthly, from June seventeenth, eighteen 
hundred and seventy-eight, to the time of the taking effect of 
this act, 


_ On the 26th June, 1880, the relator applied 
to the Commissioner of Pensions to be admitted 
to the benefits of this act, and allowed to draw 

$72 a month, with relation back to 17th June, 
1878. 


“a The Commissioner denied the application on 
the ground that before a party could claim the 
bounty of the act of 26th June, 1880, he must 
have been, when that act was approved, an en- 
rolled pensioner under the act of 18th June, 
1874, which granted a pension of $50 a month 
to military persons ‘so permanently and totally 
disabled as to require the regular personal aid 
and attendance of another person,” thus describ- 
ing a class to which the relator belonged. (See 
§§ 4697, 4698, Rev. Stat.) 

But although the relator’s application under 
the act of 1860 failed, the Commissioner of Pen- 
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sions held that upon the evidence submitted by 
him he was entitled to the pension of $50 a month 
granted by the act of 1874, but only from the 
25th of May, 1881, the date of the first medical 
examination had after the filing of relator’s appli- 
cation. But the relator contended and now con- 
tends that under the laws for the payment of pen- 
sion arrearages, namely, the acts of 25th Janu- 
ary, 1879 (20 Stat., 265), and 3d March, 1879 
(20 Stat., 469), his right to the $50 a month 
should date back to the 4th June, 1874, when 
the law went into effect. 


These are the main grounds of contest, although 
the relator does claim to go all the way back to 
the date of his discharge as the initial point of the 
additional allowance claimed on account of the 
injury to his head. But it does not appear that 
there are any rulings of the Pension Bureau ad- 
verse to the relator excepting those first men- 
tioned upon the acts of 1874 and 1880. 


The court below, seeing nothing in the relator’s 
petition to give him a standing in court, dis- 
missed his petition, without laying the Commis- 
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sioner of Pensions under a rule to show cause 
(R., p..9). ‘ 

The case, then, is before this court without an 
answer by the Commissioner. 

Indeed, the Commissioner of Pensions was not 
even in court, and the whole proceeding below 


was ex parte. 


As the jurisdiction of this court in such cases 
as this is appellate, the citation can not give 
jurisdiction over the Commissioner in a case 


where the court of original jurisdiction had none. 


It is only, then, as amicus curie that the un- 


dersigned appears and files this brief. 


ARGUMENT. 


To support the judgment of the court below 
it is hardly necessary to do more than state the 
simple proposition that the object of this writ of 
error is to ask this court to take the administra- 
tion of the pension laws out of the hands of the 
Commissioner of Pensions, where Congress has 
placed it, and give the relator the benefit of a 
judicial administration of the pension system. 
That is the whole case. 
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The question thus presented has been repeat- 
edly passed upon by this court. 

In vain does this court declare that it is not 
established to correct all the errors and evils that 
arise in the administration of the Government ; 
that it is only in cases properly presented for 
judicial cognizance that the national courts can 
interfere; and that so long as the other depart- 
ments of the Government are acting within their 
proper spheres they can not be interfered with 
by the judicial department. 

It is by the Commissioner of Pensions, and 
not by this court or any other court, that Con- 
gress has declared that the pension system shall 
be administered. 


The administration of that system can not be 
meddled with by the Judicial Department with- 
out invading the province of its co-ordinate, the 
Executive Department. 


How, then, can this court settle the question 
between the relator and the head of the Pension 
Bureau, as to the construction of the complicated 
pension laws, without an usurpation of Executive 
power? 
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The very question that is presented here was. 
settled by this court in 1840, in Decatur v. Pauld- 
ing (14 Pet., 497). 


Mrs. Decatur claimed two pensions, one under 
a private act of Congress and the other under 
the general law. It was extremely doubtful what 
the true construction was. ‘The Secretary of the 
Navy, Mr. Paulding, who was then charged with 
the administration of the Navy pension fund, 
held that Mrs. Decatur could not claim under 
both laws, but must make her election under 
which she would claim. 


She applied for a mandamus to compel the 
Secretary of the Navy to pay her both pensions. 


After showing that it was the duty of the Sec- 
retary to put his own interpretation upon the 
laws and that his position in that respect involved 
the exereise of discretion, and could, with no pro- 
priety, be called a ministerial act, and was not 
subject to the revision of any tribunal; the court 
goes on to say: 


The interference of the courts with the performance of the 
ordinary duties of the Executive Departments of the Govern- 
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ment would be productive of nothing but mischief; and we 
are quite satistied that such a power was never intended to be 
given to them. Upon the very subject before us, the inter- 
position of the courts might throw the pension fand, and the 
whole subject of pensions, into the greatest confusion and 
disorder. It is understood from the Secretary’s return to the 
mandamus, that in allowing the half-pay, it has always been 
calculated by the pay proper; and that the rations or emolnu- 
ments te which the officer was entitled, have never been 
brought into the calculation. Suppose the court bad deemed 
the act required by the resolution in question a fit subject for 
a mandamus, and, in expounding it, had determined that tae 
rations and emoluments of the officer were to be considered in 
calculating the half-pay? We can readily imagine the con- 
fnsion and disorder into which such a decision would throw 
the whole subject of pensions and half-pay, which now forms 
so ‘arge a portion of the annual expenditure of the Governu- 
ment, and is distributed among such a multitade of individ- 
uals (p. 516). ! 


This language of Mr. Chief-Justice Taney 
nay, perhaps, be profitably contrasted with the 
following, from the petition in case No. 992, 
signed by the same counsel as signed the petition 
in this case, namely : 


And, finally, your relator represents that the law affords no 
direct proceeding for the judicial adjudication of the questions 
herein presented that are constantly arising in the administra- 
tion of the pension laws; that the proper and rightful inter- 
pretation, construction, and administration of those laws in 
that bebalf involve the annual expenditure of large sums of 
the public treasure of the United States, as well as the private 
rights, under said laws, of your relator and his comrades in like 
manner or in equal degree with bimself disabled; that for want 
of such judicial adjudication, interpretation, and construction 
the most glaring inequalities have sprung up in the matter of 
the rates of pension, of which the foregoivg cases are but a few 
instances. The attention of the court will be called to numer- 
ous other instances in the argument at the hearing of this 
petition; that in many cases the rate of pension is largely in 
excess of what the law allows and to the prejudice of the Gov- 
ernment, while in others, as for instance, in the case of your 
relator and hissaid comrades, the rate allowed is less than that 
provided by the laws and to the prejudice of the pensioner. 
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Wherefore, your relator, considering the public interest as weil 
as the private rights of your relator and his comrades involved 
therein, in the utmost best faith, humbly prays that this hon- 
orable court, actuated by the same public considerations that 
moved the Supreme Court of the United States in that early 
day to deliver an extra judicial opinion in the case of the 
United States ex relatione William Marbury vs. James Madison, 
Secretary of State, | Craoch, 137, may hear your relator’s peti- 
tion and listen to argument thereon respecting the construc- 
tion and meaning of those provisions of the pension laws here- 
inbefore particularly specified, and that the court may deliver 
its opinion, though extrajudicial it be, upon the questions 
propounded, involving the interpretation, construction, and 
the true meaning of said provisions, to the end that these salu- 
tary laws, enacted for the relief of those persons disabled in the 
late civil war and in the line of duty may, be impartially ad- 
ministered by the granting of equal pensions for equa! disabil- 
ities. 


In the light, then, of Decatur v. Paulding and 
the subsequent cases of Gaines v. Thompson (7 
Wall., 347) Commissioner v. Whitely (4 Wall., 522), 


Mississippi v. Johnson (4 ib., 475), and Georgia 


v. Stanton (6 Wall., 50), it would seem too clear 
for argument that this court has no power to act. 
On this ground we forbear to discuss any of the 
questions raised by the relator on the pension 
laws, and ask that the judgment may be affirmed. 


The relator has not made it clear that the 


amount in controversy is over $5,000. 


Wm. A. Maury, 
Assistant Attorney-General. 


$6041——2 
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UNITED STATES EX REL. FRANK ROSE VS. J. C. BLACK, COM’R, &c. 1 


1 Petition for Mandamus. Filed Jan. 13, 1888. 


In the Supreme Court of the District of Columbia, the — day of 
Jan’y, 1888. 


Tue Unitrep States ex relatione FRANK ROosE 
vs. Law, No. 28377. 


Joun C. BLack, Commissioner of Pensions. 


To the honorable the chief justice and the justices of the supreme 
court of the District of Columbia: 

The petition of your relator, Frank Rose, respectfully represents— 

1. That he is a citizen of the United States and of the State of 
New Hampshire, and residés in the town of Hooksett, in the county 
of Merrimack, in said State. He brings this suit in the name of the 
United States for and in his own behalf for the writ of mandamus 
against the respondent. 

2. That the respondent, John C. Black, is also a citizen of the 
United States and of the State of Illinois; is the Commissioner of 
Pensions, and as such is sued. 

3. And your relator alleges that during the late civil war he was 
in the military service of the United States, and served in “ D” 
Company, 57th New York Volunteer Infantry; that in battle he 
received such wounds as resulted at the time thereof in the ampu- 
tation of his left arm at the shoulder and right leg at the thigh; 
that the Pension Office, under the administration of one of respond- 
ent’s predecessors, has so found and adjudged the facts to be, but 
instead of granting him a pension therefor in the first class at $25 
per month from June 6, 1866, under the equivalent clause, so called, 
of section 4697, Revised Statutes of the United States; at $31.25 per 
month from June 4, 1872, under the equivalent clause, so called, of 
section 4698, Revised Statutes of the United States; at $50 per month 
from June 4, 1874, under the equivalent clause, so called, of the act 
of Congress of June 18, 1874, and at $72 per month from June 17, 
1878, under the operation of the act of Congress of June 16, 1880, 
as so totally and permanently disabled as to be rendered utterly 
helpless, or so nearly so as to require regular aid and attendance of 
another person within the meaning of the law, granted unto him a 
pension, by certificate No. 39330, as for the loss merely of one hand 
and one foot, and accordingly rated him at $20 per month from 
March 3, 1865, under said section 4697; at $24 per month from June 
4, 1872, under said section 4698, and at $36 per month from Febru- 
ary 28, 1877, under the provisions of the act of that date, construed 
with the provisions of said section 4698, providing a pension for the 
loss of a hand or foot of $18 per month; and your relator says 
that the respondent has refused and still refuses to reissue your re- 
lator’s said certificate with the increased rate at $48 per month from 
March 3, 1883, and at $60 per month from August 4, 1886, for the 
loss of his left arm at the shoulder and right leg at the thigh, con- 
sidered as involving the loss merely of one hand and one foot. The 
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direct purpose of this suit is to coerce the respondent, as Com mis- 
sioner of Pensions, by mandamus to so reissue your relator’s said 
pension certificate. 

4. And your relator says that he has been finally adjudged by the 
predecessors of the respondent in office to have sustained, while in 
the military.service of the United States and in the line of duty, 
such wounds as resulted at the time thereof in the loss of his left 
hand and right foot, as necessarily merged or included jn the ampu- 
tation of his left arm at the shoulder and right leg at the thigh, 
and that such adjudication has been ratified and confirmed by the 
honorable Secretary of the Department of the Interior, as evidenced 
by your relator’s said pension certificate, signed by the then Secre- 
tary and countersigned by the then Commissioner of Pensions and 
sealed with the departmental] seal, which said certificate your relator 
prays to read and exhibit to the court at the hearing of this petition. 

5. And your relator further says that from June 4, 1872, the loss 
of one hand or one foot is pensioned at $18 per month by the fol- 
lowing provisions of said section 4698, namely: “And all persons 

who, under iike circumstances, shall have lost one hand or 
2 one foot, or been totally and permanently disabled in the 

same, or otherwise so disabled as to render their incapacity 
to perform manual labor equivalent to the loss of a hand or foot, 
shall be entitled to a pension of eighteen dollars per month.” 

6. And your relator says while this provision of the law was 
in force granting a pension of $18 per month for the loss of either 
the hand or foot Congress passed the act of February 28, 1877, as 
follows: 

“ Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That all persons 
who, while in the military or naval service of the United States and 
in the line of duty, shall have lost one hand and one foot, or been 
totally and permanently disabled in both, shall be entitled to a pen- 
sion for each of such disabilities, and at such a rate as is provided 
for by the provisions of the existing laws for each disability: Pro- 
vided, ‘That this act shall not be so construed as to reduce pensions 
in any case. 

“Approved February 28, 1877.” 

7. And your relator says that from and after the passage of the 
said act of February 28, 1877, he became entitled, for the loss of his 
left arm at the shoulder and right leg at the thigh, considered as 
involving the loss merely of the left hand and right foot, to a pen- 
sion of $18 per month for the loss of his hand and to a like pension 
of $18 per month for the loss of his foot, and to a pension of $36 per 
month for the combined loss of the hand and foot. He admits that 
le was so pensioned by respondent’s predecessors in office. 

8. But your relator alleges thut the said provision of said section 
4698, Revised Statutes of the United States, granting a pension of 
$18 per month for the loss of either hand or foot, is superseded by 
the act of Congress of March 3, 1883, which, among other things, 

provides— 
“That from and after the passage of this act all persons on the 
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pension roll and all persons hereafter granted a pension who, while 
in the military or naval service of the United States and in the line 
of duty, shall have lost one hand or one foot, or been totally and 
nermanently disabled in the same, or otherwise so disabled as to 
render their incapacity to perform manual labor equivalent to the 
loss of a hand or a foot, shall receive a pension of twenty-four dollars 
per month.” 

And your relator alleges that thereafter he became and now is 
entitled to a pension of $24 per month for the loss of his left arm at 
the shoulder (considered as involving the loss merely of the left 
hand) and toa like pension of $24 per month for the loss of his right 
leg at the thign (considered as involving the loss merely of the 
right foot), and toa pension of $48 per month for the combined 
loss; and that the duty of the respondent to accordingly reissue 
your relator’s said certificate is imposed upon him as Commissioner 
of Pensions by law, suffering and permitting the respondent to exer- 
cise no discretion at all in the premises; yet, as your relator avers, 
the respondent has refused and still refuses to so reissue your relator’s 
said certificate or to discharge his plain duty as Commissioner of 
Pensions, as required by said laws, though often requested by your 
relator so to do. 

9. And your relator further alleges that the said provision of the 
said act of March 3, 1883, is superseded by the act of Congress of 
August 4, 1886, which, among other things, provides— 

“That from and after the passage of this act all persons on the 
pension rolls and all persons hereafter granted a pension who, while 
in the military or naval service of the United States and in line of 
duty, shall have lost one hand or one foot, or been totally disabled 
in the same, shall receive a pension of thirty dollars a month.” 

And your relator avers that from thence he was and still is enti- 
tled to a pension of $30 per month for the loss of his left arm at the 
shoulder (considered as involving the loss merely of the left hand) 
and to a like pension of $30 per month for the loss of his right leg 
at the thigh (considered as involving the loss merely of the right 
foot), and to a pension of $60 per month for the combined loss; and 
he alleges that it is the plain legal duty of the respondent, as Com- 
missioner of Pensions, to reissue your relator’s said pension certifi- 
cate with the increased rate as aforesaid; that the law imposes this 
duty upon him, and that the respondent has no choice nor discre- 
tion at all in the premises; yet, as your relator avers, the respondent 
has refused and still refuses to so reissue your relator’s said certifi- 
vate or to discharge his plain, simple, ministerial duty in the prem- 
ises, although often requested by your relator so to do. 

10. And your relator further says that the said provisions of said 
section 4698, the said provision of the said act of March 3, 1883, the 
said provision of the said act of August 4, 1886, and the said act of 
February 28, 1877, are laws in pari materia. They relate to the same 
subject-matter, and together form a system or code of laws fixing 
the rate of pension, from time to time, since the said 28th day of 

February, 1877, that your relator is entitled to for the loss 
3 of his left arm at the shoulder and right leg at the thigh, con- 
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sidered as involving or merging the loss merely of the hand 
and foot; that they are coexisting laws for the respective periods 
thereby covered, and, construed together, grant unto your relator 
for his said greater disability, considered as necessarily merging the 
lesser that is particularly specified in the law, to wit, the loss of one 
hand and one foot, a pension of $48 per month from March 3, 1883, 
and $60 per month from August 4, 1886; but he says that the re- 
spondent, as Commissioner of Pensions, has refused and still refuses 
to accordingly reissue your relator’s said certificate with the increased 
rating aforesaid, and has denied your relator’s petition demanding, 
as his legal right, the reissue of his said certificate with the increased 
rate to $48 per month from March 3, 1883, and $60 per month from 
August 4, 1886; hence your relator files this his petition for the 
writ of mandamus against the respondent. 

11. But your relator further says that in the loss of his left arm at 
the shoulder and right leg at the thigh he has sustained a greater dis- 
ability than is particularly specified in the law, to wit, the loss merely 
of one hand and one foot, to entitle him to the rating of his pension 
as aforesaid, and he avers that his disability is in all respects equiv- 
alent to, if not greater than, the loss merely of both hands or both 
feet, and that upon a just and impartial administration of the pen- 
sion laws and upon their proper and rightful interpretation he is 
entitled to be rated therewith, in the first class, at $25 per month, 
from June 6, 1866, under the following provision of said section 
4697, namely: “Or who shall have been otherwise so totally and 
permanently disabled as to render them utterly helpless, or so nearly 
so as to require regular personal aid and attendance of another per- 
son, shall be entitled toa pension of twenty-five dollars per month ;” 
at $31.25 per month from June 4, 1872, under the like provision of 
said section 4698; at $50 per month from June 4, 1874, under the 
following provision of the act of June 18, 1874, namely: “Or by 
eny other injury resulting in total and permanent helplessness, shall 
be entitled to a pension of fifty dollars per month ;” and at $72 per 
month from June 17, 1878, by operation of the act of June 16, 1880 ; 
and your relator avers that said provisions of sections 4697 and 4698 
and of the act of June 18, 1874, require in no case a greater degree 
of helplessness than results from the loss of both hands or both 
feet or from their total and permanent disability to entitle a like 
rating therewith in the first class at the rates aforesaid, and he says 
that his disability from the loss of the left arm at the shoulder and 
right leg at the thigh, though necessarily involving the lesser dis- 
ability of the loss of one hand and one foot, is at least of equal degree 
of the loss of both hands or both feet or the total and permanent dis- 
ability of the same, and he was at the time and is now entitled to a 
like pension therewith ; but your relator says that he has never been 
2 amy pe by the respondent nor by either of his predecessors in 
office to now be, and to have continuously been since discharge, so 
totally and permanently disabled from the said loss of his left arm 
at the shoulder and right leg at the thigh as to be rendered utterly 
helpless, or so nearly so as to require regular aid and attendance of 
another person within the meaning of the law, and he is therefore 
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advised by his counsel that a mandamus will not lie to coerce the 
respondent to reissue his said pension certificate with the ratings 
aforesaid ; that however manifest it may appear to a fair and rea- 
sonable mind that your relator’s utterly helpless condition entitles 
him to such an adjudication at the hands of the respondent, as Com- 
missioner of Pensions, and to such classification of his pension, the 
ascertaining of the facts of such degree of helpnessness involves the 
exercise of judgment and discretion—some little judgment and dis- 
cretion—and belongs to that class of administrative duties known 
as quasi judicial, the performance of which in any particular man- 
ner or to accomplish a particular result cannot be controlled nor 
directed by the writ of mandamus; your relator does not, there- 
fore, apply to your honors for any such coercive measures in that 
behalf. 

12. But your relator avers that the records of the Pension Office 
and the United States’ pension roll show that neither the respondent 
nor his predecessors in office have impartially administered the 
pension laws with respect to those persons who, while in the military 
or naval service of the United States and in line of duty, have lost 
an arm and leg; that while about one-sixth of the entire number 
thus disabled have been rated in the first class and are now pen- 
sioned at $72 per month by the favorable action of the respondent 
and his predecessors in the office of Commissioner of Pensions, the 
remaining five-sixths are suffered and permitted to receive but just 
one-half that rate for precisely the same disability. The aggregate 
sum paid to each of those persons who have thus been, by the re- 
spondent and his predecessors, rated in the first class as aforesaid 
exceeds the amount severally paid to those comrades refused such 
classification of their pension since June 6, 1866, by about $5,500. 

13. And your relator says that he is the only person on 

4 the United States pension rolls that has lost an arm at the 
shoulder and leg at the thigh. ‘The following are the only 
persons whose names are borne on those rolls for the loss of an arm 
and leg or for the lesser disability of the loss of one hand and one foot, 
or who have received such wounds and injuries as have resulted in 
the total and permanent disability of the same equivalent to such 
loss, namely: Hiram Smith, Jr., certificate No. 54066, “loss of left 
arm near the shoulder and left leg;” Philo Bierce, certificate No. 
41643, “loss of left arm near the shoulder, left leg, and shell wound 
calf of right leg;” Cordenio Bruce, certificate No. 65589, “loss of left 
leg at the hip joint‘ and left hand;” John S. Fay, certificate No. 
23111, “loss of right arm and right thigh;” George W. Clark, cer- 
tificate No. 48246, “loss of right arm and right thigh;” Charles 
Lamb, certificate No. 159,987, “totul loss use of right arm and right 
leg;” John J. Winn (navy), now deceased, widow’s certificate No. 
3465, “loss of left arm and left thigh;” Henry Schmidt, certificate 
No. 35234, “loss of right arm and right thigh;” Philip Kreig, cer- 
tificate No. 44947, “loss of left arm and left thigh;” Philip A. B. 
Kennedy, certificate No. 78031, “Joss of right arm and right leg;” 
Frank Rose, the relator, certificate No. 39330, “loss of left arm at the 
shoulder and right leg at the thigh;” Captain Henry A. Kircher, 
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certificate No. 362438, “loss of right arm near the shoulder and left 
leg above the knee;” Charles Lovely, certificate No. 44810, “ loss of 
the left arm near the shoulder and right leg;” Lewis Martin, certifi- 
cate No. 61049, “loss of right arm near the shoulder and left leg;” 
Henry Funking, certificate No. 60472, “loss of right arm at the 
shoulder and left leg;” Patrick Melvin (navy), “compound fracture 
right arm.and right thigh; arm amputated below the elbow.” The 
foregoing-named persous have severally a greater disability than re- 
sults from the loss of one hand and one foot from the fact that one or 
both of their limbs are amputated above the elbow or knee. ‘Those 
of them that have lost their limbs from the same side of the body 
are, of course, more disabled than their comrades whose limbs are 
lost from different sides of the person. The pension laws, however, 
make no distinction in their rate of pension. They all have sub- 
stantially the same disability. In some instances the disabilities are 
precisely the same, as in the cases of Smith, Bierce (with the excep- 
tion that he has received an ugly shell wound of calf of right leg), 
Bruce, Fay, Clark, Winn (now deceased), Schmidt, Kreig, and Ken- 
nedy. 

All these persons are entitled to the same rate of pension under 
the general pension laws, and your relator avers that, because their 
said several disabilities result in helplessness equal in degree to that 
resulting from the loss merely of both hands or both feet or the total 
and permanent disability of the same, they now severally are, and 
have severally continuously been since June 6, 1866, entitled to a 
like rating therewith in the first class as aforesaid. 

The following-named persons have sustained the loss of one hand 
and one foot—that is to say, the amputation is below the elbow and 
the knee—or lave received such wounds and injuriesas have resulted 
in the total and permanent disability of the same equivalent to such 
loss, namely: Clark A. Gardner, certificate No. 41985, “loss of left 
hand and right foot;” Edward Ferguson, certificate No. 43051, “loss 
of right foot and total and permanent disability of left arm, equiva- 
lent to loss of left hand;” John Britting, certificate No. 62826, “ loss 
of right foot and total and permanent disability of left arm. equiva- 
lent to the loss of left hand,” and Henry E. Bedell, certificate No. 
68616, “loss of left foot and total loss use of right hand.” 

And your relator says that there are on the pension rolls two other 
cases, whose exceptionally great degree of helplessness includes the 
loss of an arm and leg or one hand and one foot, namely: Henry 
D. Fuller, certificate No, 59194, “loss of the sight of the right eye, 
left arm at the shoulder joint, left foot, and shell wound of right leg 
between the knee and ankle, resulting in compound comminuted 
fracture of bone, and a sloughing wound that has never healed,” 
and Captain Oscar Dunlap, certificate No. 66419, “loss of right hand 
and right foot and fracture of skull and left jaw, resulting in epi- 
lepsy and the permanent impairment of mind and memory.” These 
two cases are distinguished from the others named by reason of the 
additional wounds and injuries as specified, and for that reason they 
ought not to be considered in connection with those cases limited to 
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the loss of arm and leg or one hand and one foot, whether above or 
below the elbow. 

14. And your relator says that the general pension laws contem- 
plate granting equal pensions to all the aforesaid persons who have 
sustained the same or substantially the same disability. That such 
of them as have sustained a greater degree of disability than results 
from the loss of one hand and one foot by having lost an arm at the 
shoulder joint and a leg at the hip joint, or by having lost an arm 
near the shoulder and a leg above the knee, or by having lost an 
arm at or near the shoulder and a leg below the knee, or by having 

lost a leg at the hip and one hand, or by having lost a leg at 
5 the thigh and an arm below the elbow, or by having been 

totally and permanently disabled in the same, equivalent to 
such loss, are reduced to a degree of helplessness equal in all re- 
spects to that resulting from the loss merely of both hands or both 
feet or the total and permanent disability of the same, and are ac- 
cordingly entitled, under the provisions of the laws aforesaid, to a 
like rate of pension therewith from June 6, 1866, as aforesaid. — 

And your relator further says that inasmuch as the disabilities of 
the persons severally named necessarily involve the loss of “one 
hand and one foot,” or the total and permanent disability of both, 
and inasmuch as they have severally been finally adjudged by the 
respondent or his predecessors in office to have sustained such dis- 
ability while in the military or naval service of the United States 
and in the line of duty, they are severally entitled, as matter of legal 
right, to the pension specifically provided for such disability by the 
pension laws, to wit, to a pension of $48 per month from March 3, 
1883, and $60 per month from August 4, 1886, as aforesaid. 

15. But your relator alleges that the records of the Pension Office 
and the pension rolls show that the respondent’s predecessors in 
office adjudged the said John J. Winn (navy), now deceased (widow’s 
certificate No. 3465); the said Henry Schmidt, certificate No. 35234, 
and the said Philip Kreig, certificate No. 44947, to have severally 
been so totally and permanently disabled—the said Winn from the 
“loss of the left arm and left thigh;” the said Schmidt from the 
“loss of the right arm and right thigh,” and the said Kreig from 
the “loss of the left arm and left thigh ”—as to be rendered utterly 
helpless, or so nearly so as to require regular aid and attendance of 
another person, within the meaning of the law, and rated them 
severally in the first class and at $72 per month from June 17, 1878, 
while they persistently refused a like adjudication and rating for 
the others named, whose disabilities are precisely the same in some 
as and greater in others than those of the three persons above 
named. 

16. And your relator further alleges that the respondent, in the 
discharge of his official duties as Commissioner of Pensions, finally 
adjudged Philip A. B. Kennedy, Company “B,” 36th Indiana 
Volunteers, certificate No. 78031, so totally and permanently dis- 
abled from the “loss of the right arm and right leg” as to be 
rendered utterly helpless, or so nearly so as to require regular aid 
and attendance of another person, within the meaning of the law, 
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and accordingly granted a rerating of his pension and an increase 
to $72 per month from June 17, 1878; yet, as your relator alleges, 
notwithstanding the action so taken in the Kennedy case, the re- 
spondent refused to make a like adjudication and to grant a like 
rerating and increase of pension to each of the following-named 
persons for the disabilities stated, which in some are identified with, 
in others greater than those of, Kennedy, namely: Hiram Smith, 
Jr., certificate No. 54066, “loss of left arm near the shoulder and 
left leg;” Philo Bierce, certificate No. 41643, “loss of the left arm 
near the shoulder, left leg and shell wound calf of right leg;” Cor- 
denio Bruce, certificate No. 65589, “loss of left leg at the hip joint 
and left hand;” John S. Fay, certificate No. 23111, “loss of right 
arm and right thigh;” George W. Clark, certificate No. 48246, “ loss 
of right arm and right thigh; ” Charles Lamb, certificate No. 159,987, 
“total los§ use right arm and right leg;” Frank Rose, your relator, 
certificate No. 39330, “loss of left arm at the shoulder and right leg 
at the thigh;” Captain Henry A. Kircher, certificate No. 36243, 
“loss of right arm near the shoulder and left leg above the knee; ” 
Charles Lovely, certificate No. 44810, “loss of left arm near the 
shoulder and right leg ;” Lewis Martin, certificate No. 61049, “ loss 
of right arm near the shoulder and left leg,” and Henry Funking, 
certificate No. 60472, “loss of right arm at the shoulder and left 
leg,” and thus, as your relator avers, the respondent has not ad- 
ministered the general pension laws equally and impartially as to 
those persons who, while in the military or naval service of the 
United States and in the line of duty, were in like manner and in 
equal degree disabled by the loss of an arm and a leg, nor have 
those laws been equally and impartially administered at any time 
by the Pension Office with respect to this class of persons. 

17. And your relator further alleges that by the discriminating 
action of the respondent and that of his predecessors in office the 
Pension Office has paid or caused to be paid out of the Treasury of 
the United States since June 6, 1866, to each—Winn, Schmidt, Kreig, 
and Kennedy—about the sum of $5,500 more than it has suffered 
or allowed to be paid to each of the following persons, namely: 
Smith, Bierce, Bruce, Fay, Clark, Lamb, Rose, Kircher, Lovely, 
Martin, and Funking, and they are now severally drawing double 
the pension (except Winn, now deceased) that is severally granted 
their said comrades, although they all have the same pensionable 
disability, excepting that Clark and Funking are each pensioned by 
special act of Congress at $50 per month, and excepting that the re- 
spondent has take away all pension from Smith for the loss of his 

left leg, from Bruce for the loss of his left hand, and from 
6 ‘Martin for loss of the left leg, and continued it for the loss of 

the other limb at $45 per month from August 4, 1886, the 
respondent, as to them, holding and ruling that the laws of Con- 
gress grant $9 more pension per month for the loss of an arm at the 
shoulder joint or a leg at the hip joint, or so near thereto as to pre- 
vent the use of artificial limbs, than is thereby granted for the loss 
of both an arm at the shoulder joint and a leg at the hip joint. 

18. And your relator further says that at the same time, or about 


—_—"  =—_ en 


JOHN C. BLACK, COMMISSIONER, &c. 9 


the same time, the respondent adjudged Kennedy to now be, and to 
have continuously been since discharge, so totally and permanently 
disabled by the “ loss of the right arm and right leg” as to be ren- 
dered utterly helpless, or so nearly so as to require regular aid and 
attendance of another person, and accordingly granted him a rerat- 
ing and increase of pension to the first class, from $36 to $72 per 
month, from June 17, 1878, the respondent had under advisement 
an application from the said Hiram Smith, Jr., for a like adjudica- 
tion, arrears, and increase of pension for the “loss of his left arm 
near the shoulder and left leg,” a disability in all respects to to 
that of Kennedy, and entitled to a like rating therewith under the 
pension laws; but, as your relator avers. that, instead of adjudging 
Smith to now be, and to have continuously been since discharge, so 
totally and permanently disabled as to be rendered utterly helpless, 
or so nearly so as to require regular aid and attendance of another 
person, within the meaning of the law, as he had previously done in 
the case of Kennedy, the respondent took away all pension for the 
loss of his left leg and continued it for the loss of his arm only from 
August 4, 1886, at $45 per month, under the provisions of the act of 
that date, on the ground that his arm was amputated so near the 
shoulder as to prevent the use of an artificial arm, holding and rul- 
ing in Smith’s case that the laws enacted by Congress grant a greater 
pension for the loss of either an arm at the shoulder joint or a leg at 
the hip joint, or so near thereto as to prevent the use of artificial 
limbs, than they do for both of these disabilities combined. 

19. And your relator further says that, notwithstanding the action 
the respondent took as Commissioner of Pensions in the case of 
Kennedy as aforesaid, the respondent, in his annual report to the 
honorable Secretary of the Interior for 1887, speaking of the disabil- 
ities resulting from the loss of an arm and a leg, or from the loss of 
one hand and one foot, at page 19 of said report says: 

“Some discretion should be lodged in the Commissioner in cor- 
recting discrepancies in rates of pension for loss of limbs, or Congress 
should be asked by direct enactment to establish a table of rates for 
loss of limbs. The existing laws upon this subject are inharmoni- 
ous and are unjust. There is no sufficient reason why if the ampu- 
tation of a leg at the hip joint entitles a claimant to $45 per month 
the loss of a leg and arm should together be rated at but $36. If, 
again, $45 be taken as a proper pension for a leg amputated at the 
hip joint, then the disability for performing manual labor from the 
loss of the foot and the hand should not be graded at a less figure.” 

20. But your relator denies that the pension laws grant $9 more 
pension per month for the loss alone of a leg at the hip joint than 
is thereby provided for such loss coupled with the loss of an arm at 
the shoulder joint ; and he avers that it is only by the most tortious 
constructions of such laws that such meaning or such legislative in- 
tent and purpose can be deduced therefrom, or that such gross in- 
equality and such manifest injustice can result from their administra- 
tion ; and he further denies that these laws, as they now exist, grant 
a less pension for the greater disability resulting from the loss of 
one hand and one foot than they provide for the lesser disability 
2—1403 
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resulting from the loss alone of a leg at the hip joint; and he avers 
that while the lesser disability is specifically pensioned at $45 per 
month by the act of August 4, 1886, the said greater disability is 
specifically pensioned at $60 per month by the act of February 28, 
1877, and the said act of August 4, 1886. The construction of these 
acts of Congress is directly involved in your relator’s petition for 
mandamus. | 

And your relator further avers that no laws enacted have received 
more careful thought and attention by the Legislature than have 
these same pension laws ; that, instead of being the incongruous mass 
of preposterous legislation as represented, the pension laws, as they 
now exist, constitute a harmonious system, conferring equal benefits 
by granting equal pensions to those persons equally disabled in their 
country’s service and in the line of duty. They were framed from 
time to time during the last twenty-five years by as able men and 
lawyers as sat during that period in either house of Congress; that 
the inequalities in the rates ef pension hereinbefore pointed out 
arise out of no defect in these laws, but are the result of inefficient 
and incompetent administration of them. 

21. And your relator further avers that the respondent, in adjudg- 

ing Kennedy to now be, and to have continuously been since 
7 his discharge, so totally and permanently disabled, within the 
language and true intent and meaning of the law, from the 

“loss of his right arm and right leg ” as to be rendered utterly help- 
less, or so nearly so as to require regular aid and attendance of an- 
other person, and in granting him a rerating and increase of pen- 
sion according to the first class, at $72 per month, correctly applied 
the law to the facts and gave to Kennedy no greaier pension than 
he wasentitled tofor hissaid disability, which isin all respects equiva- 
lent to the loss merely of both hands, or the loss merely of both 
feet, or the total and permanent disability of the same, and that the 
respondents predecessors granted no more than the law justly en- 
titled them severally to in adjudging Winn for “ loss of left arm 
and left thigh ;” Schmidt for “ loss of right arm and right thigh,” 
and Kreig for “ loss of left arm and left thigh,” in like manner to 
be so disabled, and in granting a like rerating and increase of pen- 
sion; but your relator says that he and his comrades, whose names 
and disabilities are hereinbefore given, being precisely the same, are 
justly entitled severally to a like adjudication at the hands of the 
respondent, as Commissioner of Pensions, and to a like rerating and 
increase of pension, which follow as a legal consequence such adju- 
dication ; yet, as your relator alleges, the respondent has refused the 
petition of your relator praying to be so adjudged and a rerating 
and increase of his pension accordingly, and your relator is suffered 
and permitted to draw a pension for the “ loss of his left arm at the 
shoulder and right leg at the thigh” of only $36 per month, while 
the act of August 4, 1886, grauts the specific pension of $45 per 
month for either of his said disabilities; and so in like manner, as 
your relator is informed and believes, the respondent has refused 
the like petition severally of his said comrades. 
22. And your relator says ibat all persons who are pensioned in 
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the first elass for other disabilities than are specifically mentioned 
in the law, to wit, the loss of the sight of both eyes or of the sight 
of one eye—the sight of the other having been previously lost—or 
the loss of both hands, or the loss of both feet, or the total and per- 
manent disability of the same, are rated therein under the provision 
of the equivalent clause, so called, of the law; that this equivalent 
clause was first introduced in the law ‘une 6, 1866, and is now in- 
corporated in sections 4697 and 4698, Revised Statutes, and in the 
act of June 18, 1874; that the intention of the Legislature is to pro- 
vide thereby for all persons who, under the circumstances as stated 
in the law, have sustained, otherwise than by the loss of the eye- 
sight, the loss of both hands or the loss of both feet, any disability 
of equal degree therewith a pension of like amount with that granted 
for said specified disabilities. 

23. And your relator further says that this clause of the law has 
never received a judicial interpretation ; that it has never been ad- 
ministered by the Pension Office according to any fixed rule of con- 
struction as to its true intent and meaning; that, as the result, the 
grossest inequality exists as to those persons who have precisely the 
same disability, some being rated in said class and some being re- 
fused such classification, and, as a further result, many persons are 
now, as your relator is informed and believes, pensioned in the first 
class and rated at $72 per month for disabilities far short of the 
actual requirements of the law; and thus it is, as your relator avers, 
the Government is wronged in one case and the pensioner in an- 
other, and the rightful administration of this wise and just provision 
of the law is left, more or less, to chance. 

Wherefore your relator says that public interest, as well as private 
right, requires that the following provisions of the pension laws 
should receive such judicial interpretation and construction as will 
tend to establish a fixed rule for guidance in their administration 
by the Pension Office and secure equal and impartial justice 
to and among those persons who are equally meritorious, equally 
disabled, and equally deserving to share equally in the nation’s 
bounty, namely: 

(1.) Whether the following provision of section 4697, Revised 
Statutes of the United States, viz., “ Or who shall have been other- 
wise so totally and permanently disabled as to render them utterly 
helpless, or so nearly so as to require regular personal aid and at- 
tendance of another person,” requires in any case a greater degree 
of helplessness than results from the loss merely of both hands, or 
the total and permanent disability of both, to entitle a claimant to 
a like rating therewith in the first class at $25 per month from June 
6, 1866. 

(2.) Whether the following provision of section 4698, Revised 
Statutes of the United States, viz., “Or otherwise so permanently 
and totally disabled as to render them utterly helpiess, or so nearly 
so as to require regular personal aid and attendance of another per- 
son,” requires in any case a greater degree of helplessness than re- 
sults from the loss merely of both hands or both feet, or the perma- 
nent and total disability of the same, to entitle a claimant to a like 
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rating therewith in the first class at $31.25 per month from June 4, 
1872. 
(3.) Whether the following provision of the act of June 18, 1874, 
viz., “ Or by any other injury resulting in total and perma- 
8 nent helplessness,” requires in any casea greater degree of dis- 
ability than results from the loss merely of both hands or 
both feet to entitle a claimant to a like rating therewith in the first 
class at $50 per month from June 4, 1874; and— 

(4.) Whether those persons who, while in the military or naval 
service of the United States and in the line of duty, shall have sus- 
tained a greater degree of disability than results from the loss merely 
of one hand and one foot, or the total and permanent disability of 
the same, by having lost an arm at the shoulder joint and a leg at 
the hip joint, or by having lost an arm near the shoulder and a leg 
above the knee, or by having lost an arm at or near the shoulder 
and a leg below the knee, or by having lost a leg at the hip joint 
and 4 hand, or by having lost a leg at the thigh and an arm below 
the elbow, or by having been tetally and permanently disabled in 
the same equivalent to such loss, are, within the true intent and 
meaning of said provisions of the law, so totally and permanently 
disabled as to render them utterly helpless, or so nearly so as to re- 

uire regular aid and attendance of another person ; and, if so, are 
they entitled to be rated under said provisions of the law at $25 per 
month from June 6, 1866, $31.25 per month from June 4, 1872, and 
$50 per month from June 4, 1874, provided they were on, or entitled 
to be on, the United States pension roll on said 6th day of June, 
1866? 

25. And, finally, your relator represents that the law affords no 
direct proceeding for the judicial adjudication of the questions herein 
presented that are constantly arising in the administration of the 
pension laws; that the proper and rightful interpretation, construc- 
tion, and administration of those laws in that behalf involve the 
annual expenditure of large sums of the public treasure of the 
United States, as well as the private rights, under said laws, of your 
relator and his comrades in like manner or in equal degree with 
himself disabled ; that for want of such judicial adjudication, inter- 
pretation, and construction the most glaring inequalities have sprung 
up in the matter of the rates of pension, of which the foregoing 
cases are but a few instances. The attention of the court will be 
called to numerous other instances in the argument at the hearing 
of this petition ; that in many cases the rate of pension is largely 
in excess of what the law allows and to the prejudice of the Gov- 
ernment, while in others, as, for instance, in the case of your relator 
and his said comrades, the rate allowed is less than that provided by 
the laws and to the prejudice of the pensioner. Wherefore your re- 
lator, considering the public interest as well as the private rights af 
your relator and his comrades involved therein, in the utmost best 
faith, humbly prays that this honorable court, actuated by the same 
public considerations that moved the Supreme Court of the United 
States in that early day to deliver an extra judicial opinion in the 
ease of The United States ex relatione William Marbury vs. James 
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Madison, Secretary of State, 1 Cranch, 137, may hear your relator’s 
petition and listen to argument thereon respecting the construction 


. and meaning of those provisions of the pension laws hereinbefore 


particularly specified, and that the court may deliver its opinion, 
though extra judicial it be, upon the questions propounded, involv- 
ing the interpretation, construction, and the true meaning of said 
provisions, to the end that these salutary laws enacted for the relief 
of those persons disabled in the late civil warand in the line of duty 
may be impartially administered by the granting of equal pensions 
for equal disabilities. 

And your relator further prays that, considering the averments 
contained in the ten first paragraphs of his petition, the peremptory 
writ of mandamus may issue out of this honorable court, directed 
to the respondent, John C. Black, commanding him, as Commis- 
sioner of Pensions, to forthwith reissue your relator’s said pension cer- 
tificate at $48 per month from March 3, 1883, and $60 per month 
from August 4, 1886, for the loss of your relator’s left arm at the 
shoulder and right leg at the thigh, considered as involving the loss 
merely of the left hand and right foot, first deducting all pension 
that has been paid your relator on account thereof since the 3d day 
of March, 1883, and further commanding the respondent to do and 
tg te all other matters and things whatsoever the law requires to 

done and performed in all the premises; and to this end your re- 


lator will ever humbly pray. 
FRANK ROSE. 


J. G. BIGELOW, 
Solicitor for Relator. 


SraTeE OF New HAMPSHIRE, 
“y . 88 > 
County of Merrimack, 


I solemnly swear that I have heard — the foregoing petition by me 
subscribed and know the contents thereof; that the facts therein 
stated of my own knowledge are true, and that the facts therein 
stated upon information and belief I believe to be true. 

FRANK ROSE. 


Subscribed and sworn to before me this 2 day of January, 1888. 
A. J. SHURTLIFF, 
Justice of the Peace and Clerk of the Supreme Court for the 
County of Merrimack, in the State of New Hampshire. 


[ Endorsed :] No. 28377. Law docket 32. The United States ex 
relatione Frank Rose vs. John C. Black, Commissioner of Pensions. 
Petition for the writ of mandamus. J. G. Bigelor, solicitor for re- 
lator, Webster Law Building. 


9 Referred to the general term of the court. 
W. S. COX, J. 
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Court Proceedings. 


Proceedings before the supreme court of the District of Columbia, 
sitting in general term, commencing fourth Monday, January 23, 
1888. 


Present: Presiding, Chief Justice Edward F. Bingham, and Alex- 
ander R. Hagner, Charles P. James, and William M. Merrick, asso- ti 
ciate justices. 
Monpay, January 23d, 1888. . 
By order of the justices presiding the court is opened by procla- 
mation of the marshal, pursuant to rule of court. 


* * * * * * * 


Tuespay, February 21, 1888. 
Session resumed pursuant to adjournment. 
Present: Chief Justice Bingham and Justices James and Cox. 


* * * * * * * 


Tue UNITED States ex relatione FRANK Rose 
vs. At Law. No. 28377. 
Joun C. Bnuack, Commissioner of Pensions. 


For mandamus. 


This cause coming on to be heard, on motion of the relator anid 

10 for a rule on the respondent to show cause, and counsel hav- 

ing been heard thereon, it is thereupon, on due consideration 
thereof, this 21 day of February, 1888, by the court ordered, ad- 
judged, and decreed that the motion be, and the same hereby is, 
overruled ; and it is further ordered, adjudged, and decreed that the 
petition be, and the same hereby is, dismissed. 

. E. F. BINGHAM, 
Chief Justice. 


* x » * * * * 


TuursbDay, March 8, 1888. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Bingham and Justices James and Cox. 


Tue Unitrep Srartss er relatione FRANK Rose 
. At Law. No. 28377. 
Joun C. Brack, Commissioner of Pensions. 


For mandamus. 


The petitioner in this cause having sued out a writ of error to the 
Supreme Court of the United States on the final judgment of this 
court dismissing the petition, the bond is fixed in the penalty of one 
hundred dollars. 

By the court: 


E. F. BINGHAM, | 
Chief Justice. a 
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11 In the Supreme Court of the District of Columbia, the 8th 
day of March, 1888. 


Tue Unirep Sratves ex relatione FRANK Rose ) 


vs. - No. 28377. 


Joun C. Brack, Commissioner of Pensions. 


In error. 


Know all men by these presents that we, Frank Rose, Ira Gordon, 
and Charles R. Miller, are bound unto the above-named John C. 
Black, Commissioner of Pensions, in the sum of one hundred dollars, 
to be paid to the said John C. Black, Commissioner of Pensions, his 
executors or administrators; to which payment, well and truly to 
be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. 

“Sealed with our seals and dated this 8th day of March, 1888. 

Whereas the above-named Frank Rose, relator, has prosecuted a 
writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above suit by the said supreme court 
of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Frank Rose, relator, shall prosecute his said writ of error to 
effect and answer all damages and costs if he shall fail to make good 
his plea, then this obligation shall be void; otherwise the same shall 
be and remain in full force and virtue. 

FRANK ROSE, [SEAL. | 
By J. G. BIGELOW, His Att'y. 

IRA GORDON. SEAL. 

CHARLES R. MILLER. [sgat. 


Sealed and delivered in presence of— 
J. G. BIGELOW. 


Approved : 
KE. F. BINGHAM, 
Chief Justice. 


[Endorsed :] Filed Mar. 9, 1888. R. J. Meigs, clerk. 
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The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings as also in the rendition of 
a judgment in a plea which is in the said court before you, between 
The United States ex relatione Frank Rose and John C. “Black, Com- 
missioner of Pensions, being No. 28377, at law, a manifest error hath 
happened, to the great damage of the said relator, as by his com- 
plaint appears, and it being fit that the error, if any hath happened, 
should be duly corrected and full and speedy justice done to the 
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parties aforesaid in this behalf, therefore, you are hereby com- 
manded, if judgment be therein given, under your seal, distinctly 
and openly, to send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the law and custom of the United States should be done. ale 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 9th day of March, in the year of our Lord 1888, 
and of the Independence of the United States the one hundred and 
twelfth. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 
District or CotumsiA, Jo wit: 


To John C. Black, Commissioner of Pensions: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein The United States ez rel. Frank Rose is plaintiff and you are 
defendant, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected so that speedy 
justice be done the parties in that behalf. 

Witness E. F. Bingham, chief justice of the said supreme court of 
the District of Columbia. 

E. F. BINGHAM, 


Chief Justice. 


13 [Endorsed:] No. 28377. Law. The United States ex rel. 
Frank Rose vs. John C. Black, Com’r of Pensions. P. M’ch 
15, 88. Joyce. Writ of error and citation. 


Served copy of the within writ of error & citation on John C. 


Black, Commissioner of Pensions, M’ch 15, 1888. 
A. A. WILSON, Marshal. 
J. G. BIGELOW, Att’y. 


14 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 
SUPREME Court OF THE District or CoLuMBIA. 
I, Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals on . 
file and of record in said office, and that said originals together con- 
stitute the record of the proceedings of said court in this cause. 


JOHN C. BLACK, COMMISSIONER, &¢. 17 


Witness my hand and the seal of said court this 16th day of March, 
1888. 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


Justice’s Certificate. 


I, E. F. Bingham, chief justice of said court, do certify the fore- 
8 going attestation by R. J. Meigs, clerk of the said court, to be in 
due form. 
Witness my hand and seal this 16 day of March, 1888. 
E. F. BINGHAM, [sgat.] 
Chief Justice. 


('lerk’s Certificate to Justice’s Official Character. 


I, Return J. Meigs, clerk of said court, hereby certify that E. F. 
Bingham, whose genuine signature is subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 
Witness my hand and the seal of said court this 16th day of March, 
1888. 
[Seal Supreme Court of the District of Columbia. ] 
1 R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1403. The United States ex rel. Frank Rose, plaintiff in error, vs. 
John C. Black, Commissioner of Pensions. Filed April 2, 1888. 
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IN ‘THE 


Supreme Court of the United States, 


OCTOBER TERM, 1887. 


THE UNITED STATES, ex-relatione, > 
FRANK ROSE, 
ron Pee 
vs Baintijs in Error | Wor Mandamus. 
JOHN C. BLACK, No. 1403 
COMMISSIONER OF PENSIONS, 


Defendant in Error. , 


In Error to the Supreme Court of the 
District of Columbia. 


MoTION BY THE RELATOR TO ADVANCE THIS CASE UNDER 


| CLAUSE 6, Rue 26, or THE Court. 


J. G. BIGELOW, 
Attorney for plaintiffs in error. 


WASHINGTON, 'D. C. : 
BYRON 8S. ADAMS, PRINTER, 
514 EIGHTH STREET. 
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IN THE 


Supreme Gourt of the United States. 


OCTOBER TERM, 1887. 


THE UNITED STATES, ez-relatione, ) 
FRANK ROSE, 


Plaintiffs mn Error For Mandamus. 


v8. 
JOHN ©. BLACK, . No. 1403 


CoMMISSIONER OF PENSIONS, 
Defendant in Error. , 


In Error to the Supreme Court of the 
District of Columbia. 7 


MoTION BY THE RELATOR TO ADVANCE THIS CASE UNDER 
CLAUSE 6, RuLE 26, oF THE CouRT. 


And now comes the above-named relator, and moves the 
Court to advance this cause, and for a speedy hearing thereof, 
on the following grounds : 

1. The petition in this case is for the peremptory writ of 
mandamus against the respondent as Commissioner of Pensions. 
It was filed in the Court below, January 13, 1888, and was 
certified by the Justice holding the Circuit Court to the Gen- 
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eral Term, to be heard in the first instance. The Court in 
General Term refused the relator’s motion for a rule on the re- 
spondent, and dismissed his petition without a hearing thereof 
on the merits. . 

2. The Court below having refused the relator a hearing on 
the matters alleged in his petition, the case is still an ex parte 
proceeding, though brought into this Court by writ of error on 
final judgment dismissing the petition. 

3. The respondent was not brought into the Court below. 
His citation to appear in this Court in the first instance results 
from the anomalous action of the Supreme Court of the District 
of Columbia refusing the relator the right to a hearing on his 
said petition. We do not admit that the respondent can be 
brought into Court in this manner. 

4. The questions presented by the petition are of great im- 
portance to the relator, involving his legal rights under the laws 
of the United States. 

5. The tenure of office of the respondent as Commissioner of 
Pensions is of uncertain duration. 

We submit herewith our brief and argument on the merits of 
the case. 

J. G. BIGELOW, 
Attorney for plaintiffs in error. 


To Joun C. BLAck, Commissioner of Pensions, 
Defendant in error. 


You will please take notice that we shall on Monday, the 
30th day of April, A. D. 1888, submit the motion, of which the 
foregoing is a copy, tothe Supreme Court of the United States, 
for its judgment thereon. 

J. G. BIGELOW, 
Attorney for plaintiffs in error. 
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eral Term, to be heard in the first instance. The Court in 

General Term refused the relator’s motion for a rule on the re- | 

spondent, and dismissed his petition without a hearing thereof | 
on the merits. 

2. The Court below having refused the relator a hearing on 
the matters alleged in his petition, the case is still an er parte 
proceeding, though brought into this Court by writ of error on ; 
final judgment dismissing the petition. 

3. The respondent was not brought into the Court below. | 
His citation to appear in this Court in the first instance results 


from the anomalous action of the Supreme Court of the District 
of Columbia refusing the relator the right to a hearing on his 
said petition. We do not admit that the respondent can be 
brought into Court in this manner. 

4. The questions presented by the petition are of great im- 
portance to the relator, involving his legal rights under the laws 
of the United States. 

5. The tenure of office of the respondent as Commissioner of 
Pensions is of uncertain duration. 

We submit herewith our brief and argument on the merits of 
the case. 

J. G. BIGELOW, 


Attorney for plaintiffs in error. 


To Joun C. BLACK, Commissioner of Pensions, 
Defi ndant in error. 
You will please take notice that we shall on Monday, the 
0th day of April, A. D. 1888, submit the motion, of which the 
foregoing is a copy, tothe Supreme Court of the United States, 


for its judgment thereon. 


J. G. BIGELOW, 


Attorney for plaintiffs an error. 


IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE UNITED STATES, ex-relatione, ) 
FRANK ROSE, 


Plaintiffs in Error | For Mandamus. 


U8. , : 
JOHN C. BLACK, No. 1403. 


CoMMISSIONER OF PENSIONS, 
Defendant in Error. } 


In Error to the Supreme Court of the 


District of Columbia. 


Brief of Plaintiffs in Error. 


J. G. BIGELOW, 
Attorney for Plaintiffs. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE UNITED STATES, ea-relatione, ) 
FRANK ROSE, 
Plaintiffs in Error ads ea cit 
Us, > - 
JOHN ©. BLACK, ed eyes 
CoMMISSIONER OF PENSIONS, 
Defendant in Error. } 
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In Error to the Supreme Court of the 


District of Columbia. 


BRIEF OF PLAINTIFFS IN ERROR. 


STATEMENT OF THE RELATOR’S CASE. 


The petition of the relator, Frank Rose, was filed in the 
Court below on January 13, 1888, and sets forth : 

1. That he was in the military service of the United States 
during the late Civil war, and served in Company D, 57th New 
York Volunteers ; that in battle and in the line of duty he re- 
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ceived such wounds as resulted at the time thereof in the 
amputation of his left arm at the shoulder, and right leg at the 
thigh; that respondent’s predecessors in the office of Commis- 
sioner of Pensions have so found and adjudged the facts to be; 
that such finding of the facts was ratified and confirmed by the 
then Secretary of the Department of the Interior, as is evidenced 
by the relator’s Pension Certificate, No. 39,330, signed by the 
then Secretary, and countersigned by the then Commissioner of 
Pensions, and sealed with the Departmental seal, whereby a 
pension is granted unto him as for the loss of one hand and 
one foot, as necessarily merged in his said greater disability of 
the loss of an arm at the shoulder and a leg at the thigh. 


2. That for his said disability, considered as necessarily in- 
volving the loss of one hand and one foot, he has been pensioned 
at the following rates, namely : $20 per month from March 3, 
1865, under the provisions of Section 4,697, R.S., U. 8.,* (Pen- 
sion Ll. p. 5); $24 per month from June 4, 1872, under the pro- 
visions of Section 4,698, R. S., U. S., (Pension LI..p. 6), and 
$36 per month from February 28, 1877, under the provisions 
of the act of Congress of that date, construed with reference to 
the following provision of said Section, 4,698, namely: “ and 
all persons who, under like circumstances, shall have lost one 
hand or one foot * * * * * shall be entitled to a pen- 
sion of eighteen dollars per month,” which is his present rate 
of pension. 


3. That the said act of February 28, 1877, is as follows: 
“ Be it enacted by the Senate and House of Representatives of 
the United States of America, in Congress assembled : That all 
persons who, while in the military or naval service of the 
United States, and in the line of duty, shall have lost onE 
hand and ONE foot, or been totally and permanently disabled in 
both, shall be entitled to a pension for EAcH of sucH disabili- 
ties, and at such a rate as is provided for by the provisions of 

®Note: For convenience of reference, the Pension Laws are referred to in 


pampra as published by the Pension Office, and copies are left for the mem- 
of the court with the clerk. 
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the existing laws for EAcH disability ; provided, That this act 
shall not be so construed as to reduce pensions in any case.” 
(Pension LI. 38.) 


4. That at the time of the passage of this act, the said Section, 
4,698, R.S., U. 8., among other things, provided, “ And all 
persons who, under like circumstances, shall have lost ONE 
HAND or ONE FooT * * * * *  ghall be entitled toa 
pension of eighteen dollars per month ;” that this provision of 
the law, providing a pension of $18 per month for the loss of 
either a hand or foot, remained in full force until superseded by 
the act of Congress of March 3, 1883, which, among other 
things, provides, “ That from and after the passage of this act, 
all persons on the pension rolls, and all persons hereafter 
granted a pension, who, while in the military or naval service 
of the United States, and in the line of duty, shall have lost 
ONE HAND or ONE FooT * * * * * shall receive a 
pension of twenty-four dollars per month (Pension LI. 56, 57) ; 
that this provision granting a pension of $24 per month for 
the loss of either a hand or foot, continved in force until, in turn, 
superseded by the act of August 4, 1886, which, among other 
things, provides, “ That from and after the passage of this act, 
all persons on the pension rolls, and all persons hereafter 
granted a pension, who, while in the military or naval service 
of the United States, and in line of duty, shall have lost onE 
HAND or ONE FooT * * * * * = shall receive a pension 
of thirty dollars per month.” (Pension LI. 68.) 


5. That these laws are in pari materia, relate to the same 
subject matter, and together constitute a code providing the rate 
of pension, for the period covered, the relator is entitled to re- 
ceive for the loss of his left arm at the shoulder and right leg 
at the thigh, considered as necessarily involving the loss of one 
hand and one foot. 

6. That the relator, having been so finally adjudged to have 
lost one hand and one foot, as necessarily merged in the loss 
of his arm at the shoulder and his leg at the thigh, is entitled 
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thereby to a pension of $24 per month for the loss of his hand, 
and to a like pension of $24 per month for the loss of his 
foot, from March 3, 1883, or of $48 per month for the loss of 
both, and to a pension of $30 per month for the loss of his 
hand, and to a like pension of $30 per month for the loss of his 
foot, from August 4, 1886, or of $60 per month for the loss of 
both. And that the respondent as Commissioner of Pensions, 
is not suffered nor permitted by the law to exercise any judg- 
ment or discretion in the premises, but is in duty bound by the 
law to so re-issue the relator’s said Pension Certificate. 

7. That the relator has demanded of the respondent, as 

Jommissioner of Pensions, the re-issue of his said Pension 
Certificate with the increased rating at $48 per month, from 
March 3, 1883, and $60 per month from August 4, 1886, for 
the loss of his left arm at the shoulder and the right leg at the 
thigh, considered as necessarily involving the loss of one hand 
and one foot, so finally adjudged, as aforesaid, to have been 
sustained by the relator in the military service of the United 
States and in the line of duty ; and that the respondent, as Com- 
missioner of Pensions, has refused and still refuses to so re- 
issue the relator’s said Pension Certificate, or to discharge his 
plain legal duty under the law, and the relator is suffered and 
permitted to receive a pension only of $36 per month, when 
the law expressly provides that, for the precise disability he has 
been finally adjudged to have sustained in the military service 
of the United States and in the line of duty, a pension shall be 
granted of $48 per month from March 3, 1883, and $60 per 
month from August 4, 1886. 

Hence the relator’s petition and his prayer for the peremp- 
tory writ of mandamus against the respondent as Commissioner 
of Pensions, requiring him‘to re-issue the relator’s said Pension 
Certificate with the increased rate at $48 per month from 
March 3, 1883, and $60 per month from August 4, 1886, as 
expressly provided by law. (Record pp. 1 to 4.) 


* . 
| Nore: oy om from 11 to 25 inclusive of the petition, contain no aver- 
ments material to the legal questions involved, and need not be considered. 
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The cause was certified by the Justice holding the Circuit 
Court to the General Term to be heard in the first instance. 

In that Court the relator moved for the alternative writ, or 
for a rule on the respondent. ‘The motion was heard and 
refused and the petition dismissed. 

Thence the relator sued out the writ of error, gave bond 
and cited the respondent to appear in this Court, though the 
cause has never progressed beyond an ex parte proceeding. 
(Record pp. 15 to 17.) 

No opinion was filed in the case. 


ASSIGNMENT OF ERRORS. 


1. The Court erred in holding that the respondent, as Cém- 
missioner of Pensions, is authorized to grant a less or different 
rate of pension to the relator, than is specifically provided by 
law. 

2. The Court erred in holding that the respondent, as Com- 
missioner of Pensions, is charged with or can exercise any dis- 
cretion whatever, in the matter of the rate of the relator’s 
pension. 

3. The Court erred in not holding the rate of the relator’s 
pension to be specifically fixed by law. : 


4. The Court erred in not holding the said provisions of 
Section 4,698, the said act of February 28, 1877, the said pro- 
visions of the act of March 3, 1883, and the act of August 4, 
1886, to be in pari materia, to be co-existent, and together to 
constitute a code of laws specifically fixing the rate of pension 
for the disability resulting from the loss of one hand and one 
foot. 

5. The Court erred in refusing to hold that under the pro, 
visions of said act of February 28, 1877, construed with the 
said provisions of the act of March 3, 1883, the relator is en- 
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titled, as a matter of legal right; to a pension of $24 per month 
for the loss of his hand, and to a like pension of $24 per month 
for the loss of his foot, from March 3, 1883, and of $48 per 
month for the loss of both. 

6. The Court erred in refusing to hold and rule that the said 
provisions of the act of February 28, 1877, construed with the 
said provisions of the act of August 4, 1886, grant to the re- 
lator the specific rate of $30 per month for the loss of his hand, 
and the like specific rate of $30 per month for the loss of his 
foot, from August 4, 1886, and of $60 per month for the loss 
of both. 

7. The Court erred in not holding the relator’s case to be 
specific under the law, and the rate of pension to be expressly 
and specifically fixed by the law. 

8. The Court erred in holding that the relator has no vested 
legal right, in and to his pension, to entitle him to be heard in 
these proceedings. 

9. The Court erred in ruling that the respondent, as Com- 
missioner of Pensions, has the right and the authority under 
the law, in the exercise of his discretion, to reduce the rate of, 
or to altogether withhold, the relator’s pension. 

10. The Court erred in holding the relator to have other 
legal remedy for the redress of his grievances, than these pro- 
ceedings. 

11. The Court erred in refusing the relator’s motion for the 
alternative writ, and dismissing his petition. 


ARGUMENT. 


This assignment of errors is intended to direct the judicial 
mind to the questions of law involved in the petition, rather 
than to exemplify any rulings the Court below actually made. 
The only thing, that is understood, the Court in fact did decide 
is, that the relator has the right to petition Congress for redress 
of his grievances, and error is not assigned of this, as there can 
be no pretext that such a right is a legal remedy. 
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For a full discussion of the scheme adopted by Congress for 
the granting of pensions, I refer to my brief and argument in 
the case of Captain Oscar Dunlap, submitted herewith to the 
Court. Here I simply observe that the Pension Laws divide 
all pensioners into two classes with respect to disability, whether 
resulting from an objective or a subjective cause, that is, whether 
from external injury or disease. The first class is known to 
the law as the “ specific class,” because the rate of pension is 
specifically fixed by the law. The other class in known’as the 
“non specific class,” because the Commissioner of Pensions, in 
the exercise of his judgment and discretion, is charged with the 
responsibility of fixing the rate of pension as well as determin- 
ing the degree of disability and whether the same was incurred 
in the service and line of duty, being restricted to within the 
rate of $18 per month. (Sections 4,698, 4,699, R. S. Pension 
Ll. 5 and 6.) For every disability, no matter from what cause, 
that has been finally adjudged to have been incurred in the 
military or naval service of the United States, and in the line 
of duty, and to be equivalent to the disability resulting from 
the loss of a hand or a foot, is pensionable at a rate that is par- 
ticularly and specifically named in the law, and the same is true 
of all greater or higher degrees of disability. In all such cases 
the Commissioner of Pensions can exercise no discretion as to 
the amount or rate of pension. His discretionary duties with 
respect to this class, cease with having determined the degree of 
disability, and that the same was incurred in the service and 
line of duty. The law commands the balance and the way in 
which it shall be done, suffering and permitting the exercise of 
no discretion on the part of any body. 

The case of the relator is for the loss of one hand and one 
foot, as necessarily merged in the loss of his arm at the shoulder 
and leg at the thigh. His claim, as made by his petition, is in 
anut shell. It is that he has been finally adjudged to have lost 
his hand and foot in the military service and in the line of duty, 
and that such adjudication is conclusively evidenced by his 
Pension Certificate, and that since the issuance thered? Congress 
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has passed two acts, namely, the act of March 3, 1883, and 
August 4, 1886, whereby the rate of pension for the particular 
disability for which he is pensioned is specifically increased 
from $36 to $48, and thence to $60 per month. The laws 
under which this claim is made are as follows: Section 4,698 
Revised Statutes of the United States, (Pension Ll. 6,) among 
other things provides that “all persons who under like circum- 
stances shall have lost oNE hand or ONE foot * * * * * 
shall be entitled to a pension of eighteen dollars per month.” 
And while this provision of the law was in full force, Congress 
passed the act of February 28, 1877, namely, “ That all persons 
who, while in the military or naval service of the United States 
and in the line of duty shall have lost onE hand and ONE foot, 
or been totally and permanently disabled in both, shall be en- 
titled to a pension for each of such disabilities, and at such a 
rate as is provided for by the provisions of the existing laws for 
each disability.” (Pension LI. 38.) 

The said provision of Section 4,698 was superseded by the act 
of March 3, 1883, namely: “ That from and after the passage of 
this act al] persons on the pension roll, and all persons hereaf- 
ter granted a pension, who, while in the military or naval ser- 
vice of the United States, and in the line of duty, shall have 
lost ONE hand or ONE foot * * * * * shall receive a 
pension of twenty-four dollars per month.” (Pension Ll. 56 
and 57.) 

And this provision of the act of March 3, 1883, is, in turn, 
superseded by the act of August 4, 1886, namely: “ That from 
and after the passage of this act all persons on the pension rolls, 
and all persons hereafter granted a pension, who, while in the 
military or naval service of the United States, and in the line 
of duty, shall have lost ONE hand or onE foot * * * * * 
shall receive a pension of thirty dollars a month.” (Pension 
LI. 68.) 

Now the petitioner is rated at $36 per month under the said 
act of February 28, 1877, and the said provision of Section 4,698 
providingga pension of $18 per month for the loss of either a 
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hand or foot. And the respondent, as Commissioner of Pen- 
sions, has refused to reissue his Pension Certificate with the in- 
crease of rate as provided in the subsequent acts of March 3, 
1883, and August 4, 1886, which have superseded this pro- 
vision of said section. 

Thus it will be seen that the only question in the case is of 
law involving the construction of these laws. All the duties of 
the Commissioner of Pensions, involving the exercise of judg- 
ment and discretion have long since been performed. These 
duties were fully discharged when the relator had been finally 
adjudged by the Pension Office to have lost his arm at the 
shoulder, and leg at the thigh by wounds received in battle 
while in the military service of the United States, and his Pen- 
sion Certificate issued. The law fixes the rate of pension. The 
Legislature has thought it proper to establish the specific rate 
of pension in all cases of these higher degrees of disability and 
has done so, thus releiving the Commissioner of Pensions of all 
responsibility with respect thereto. 

And the sole question presented is, Are these acts of Febru- 
ary 28, 1877, March 3, 1883, and August 4, 1886, co-existing 
laws for the respective periods thereby covered? In other 
words, is the act of February 28, 1877 to be successively inter- 
preted and construed with the acts of March 3, 1883, and Au- 
gust 4, 1886? or shall it continue to be construed with the ob- 
solete, superseded provision aforesaid of Section 4,698 ? 

The act of February 28, 1877 does not profess to fix the rate 
of pension for the loss of one hand and one foot, but plainly 
declares that all persons, who, while in the military or naval 
service, and in the line of duty shall have sustained such loss, 
“shall be entitled to a pension for each of such disabilities, and 
at such a rate as is provided for by the provisions of the exist- 
ing laws for each disability.” The“ existing laws ” to-day pro- 
vide for each of these disabilities a pension of $30 per month. 

Suppose a soldier in the United States Army should now 
lose one hand and one foot from wounds received in the line of 
duty in an engagement with a band of hostile Indians, and 
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should apply for a pension on account thereof, upon being dis- 
charged the military service. Is he to be pensioned under the 
law containing the latest expression of the Legislative will? or 
is he to pensioned under the provisions of laws long since su- 
perseded or repealed and now obsolete ? 

These questions, it seems to me, suggest their own answer. 
That these laws ought to be so construed as to give effect to the 
true intent of the Legislative mind, and to avoid incongruity 
and glaring inequality with respect to equally meritorious 
claimants, who are equally disabled from wounds sustained in 
battle, can admit of no possible doubt. What justice or equality 
then can there be in holding that the loss of one hand and one 
foot entitles this relator to a pension for each of such disabili- 
ties, and at such a rate as is provided for by the provisions of 
the existing laws for each disability from February 28, 1877, 
to the passage of the act of March 3, 1883, and from thence, 
that he is not entitled to be so rated? If the loss of a hand 
and foot justly entitledthe petitioner to a pension for each disa- 
bility, when each is pensionable at $18 per month, why should 
not such double disability entitle him to a pension for each, 
when each is pensionable at $24 or $30 per month ? 

Again, why should the Pension Laws be so construed as to 
prevent all increase of pension for those persons who have sus- 
tained this double disability, when tke pension of all persons 
who have but a single disability has been doubled and trebled ? 
There is no equality nor justice in this, and Congress must be 
conclusively presumed to have intended no unjust discrimina- 
tion against the relator and his comrades who have been in like 
manner disabled from wounds received in battle These com- 
rades altogether number not to exceed twenty-five persons. 
They are all equally interested in these proceedings, which can- 
not possibly affect any pensioner who has not lost one hand and 
one foot, or been totally and permanently disabled in both. 

Now let us see what Congress has done by way of increasing 
pensions, for this is the best source of getting at the intent of 
the Legislative mind, 
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The loss of both hands is pensioned from July 4, 1864, at 
$25; the loss of both feet at $20; and from March 3, 1865, 
the loss of one hand and one foot is pensioned the same as the 
loss of both feet at $20 (Section 4,697, Revised Statutes, U. 8). 
The loss of both hands and the loss of both feet are coupled to- 
gether from June 4, 1872, and each is pensioned at $31.25, 
while the loss of cne hand and one foot is rated at $24, (Sec- 
tion 4,698, Revised Statutes, U.S). The pension for the loss 
of both hands or of both feet is further increased to $50 from 
June 4, 1874, (act of June 18, 1874, Pension LI. 35 and 36). 
Then follows the said act of February 28, 1877, granting a 
double pension for the loss of a hand and foot, and thereby an 
increase from $24 to $36. But the pension for the loss of both 
hands or both feet is further increased to $72 by the act of 
June 17, 1878, (Pension Ll. 42), while by the construction 
given to the laws under consideration by the Pension Office, the 
rate for the loss of a hand and foot remains at $36, or just one- 
half that for the loss of both feet. On the other hand give to 
the Jaws the construction the relator is contending for, and the 
loss of one hand and one foot will be rated at $60 from Au- 
gust 4, 1886, and the relative positions will be restored, 
inequality will be avoided and justice done. Which did Con- 
gress intend? Again the loss of a hand or foot is rated at $15 
from June 6, 1866, (Section 4,697), at $18 from June 4, 1872, 
(Section 4,698), at $24 from March 3, 1883, (act of March 3, 
18583, Pension LI]. 56 and 57), and at $30 from August 4, 1886, 
(act of August 4, 1886, Pension Ll. 68). But the loss ofa 
hand or foot is pensioned less than the loss of an arm at or 
above the elbow, or a leg at or above the knee, and the loss of 
an arm at or above the elbow, or a leg at or above the knee is 
pensioned at a less rate than the loss of an arm at the shoulder 
or a leg at the hip joint, or so near thereto as to prevent the 
use of an artificial limb. As to which, see Section 4,698, R. S., 
U.5., “the act to increase pensions in certain cases,” of June 
18, 1874, (Pension LI. 36), “ An act for relief of certain pen- 
sioners ”’ of March 3, 1879, (Pension LI. 46), the act of March 
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3, 1883, (Pension Ll. 56 and 57), act of March 3, 1885, (Pen- 
sion LI. 66), and of August 4, 1886, (Pension Ll. 68). By this 
last named act it is expressly provided “that all persons now 
on the pension rolls, and all persons hereafter granted a pen- 
sion who in like manner shall have lost either an arm at the 
shoulder joint, or a leg at the hip joint, or so near the joint as 
to prevent the use of an artificial limb, shall receive a pension 
at the rate of forty-five dollars per month.” Here it is ex- 
pressly provided that for either the disabilities the relator has 
a pension of $45 per month shall be granted, and it is true that 
every person now on the pension rolls who fias lost either 
an arm or a leg at the point the relator has lost either, is now 
in receipt of a pension of $45 per month, $9 per month more 
than the petitioner is granted for the combined loss. Has he 
then any cause to complain? Has he any grievance to redress ? 


Will this Court allow such a construction to be placed on 
these laws enacted by Congress, working such glaring injustice 
and acquit itself, as the Court below did, by saying the relator 
has a right to petition the Legislature, or will the Court recog- 
nize the clear legal right of the relator, and exert its judicial 
authority to secure the rightful interpretation of the laws and 
their due administration with respect to this petitioner, and the 
handful of his comrades, whose disabilities are from causes open 
to ocular demonstration, and of and concerning which there is 
not, and cannot be, anything problematical or uncertain ? 
Their limbs were torn from their bodies by the bursting shells 
of the enemy, right in the heat and thick of battle. The great 
equity of the statutes strongly inclines tu the cause of such 
claimants, because of the certainty of the justice of their claim. 


Now the rule for construing these laws is a plain and simple 
rule. It is that they shall be construed together, one with 
reference to the other, because it takes them all to make up the 
‘ code or the system of laws providing a pension and fixing the 
rate thereof for the loss of a hand and foot. This Court cannot 
want any authorities for this. The rule is of the alphabet of 
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the law. A desire te give expression and effect to the Legis- 
lative mind suggests the rule. It is founded in justice and right. 

Construed by this rule the said acts of February 28, 1877, 
and of March 3, 1883, together grant the specific rate of 
pension to the relator for the loss of his hand and foot of 
$48 per month, from March 3, 1883, and the said act of 
February 28, 1877, and the said act of August 4, 1886, by the 
same rule of construction, together grant the specific rate of $60 
per month, from August 4, 1886, for the loss of one hand and 
one foot. And what other duty has the Commissioner of Pen- 
sions to perform than the simple ministerial duty of executing 
the mandate of the law? No matter what may be his opinion 
of the law, the law remains the same. Its requirements can 
only be satisfied by a compliance therewith on the part of the 
respondent. And this is all the relator prays for. And it is 
plain that the law affords no other legal remedy than by 
mandamus. 

But if the respondent was at liberty to cancel the pension of 
the relatof, or to reduce the amount thereof, a mandamus would 
not lie, and this suit would be but idle ceremony. A pension 
is a gratuity on the part of the Sovereign. But who is to enjoy 
the bounty is not left to the discretion of the Commissioner of 
Pensions, or any body else. It rests solely with Congress to 
say who shall receive such bounty at the hands of the Govern- 
ment, If, however, there should be a phenomenal growth of 
an arm and a leg in the place of those the relator lost in his 
country’s service, and they should prove equally as good and 
useful to him, then the Commissioner of Pensions might find 
some warrant of authority in Section 3, act of June 21, 1879 
(Pension LI. 46), to reduce or altogether withhold the relator’s 
pension. But nothing short of an event involving a breach of 
nature’s well-known laws, can authorize the Commissioner of 
Pensions to cancel tlie petitioner’s pension, as the law now 
stands. 
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It necessarily follows, then, that the relator has a vested, 
legal, property right in and to his pension, sufficient to entitle 
him, not only to maintain this suit, but to a respectful con- 
sideration of his grievance, and to the redress thereof, or some 
legal reasons from the court why the relief prayed for cannot be 
granted, and not be put off by being reminded that he has the 
right to petition Congress for such redress. He asks only 
what the law plainly ordains he shall have upon the final 
adjudication that has been made in his case. He does not com- 
plain that the laws, as they now exist, are inadequate to grant 
a full measure of justice for the disability resulting from the 
loss of one hand and one foot. He has, therefore, no reason to 
petition Congress for redress. 

There is no issue of fact or law in this case. It is an ex parte 
proceeding here. The Court below refused the motion for the 
alternative writ, and the relator had to take a judgment of dis- 
missal of his petition in order to get a hearing before this Court. 
But the case is not here on its merits. The only question that 
presents itself, is: Has the petitioner made out in his petition 
a prima facie right to the writ of mandamus? If he has, then 
I submit, the Court below erred in refusing his motion for a 
rule on the respondent to show cause why the writ should not 
issue as prayed. 

But, if I can be permitted to go outside of the record, I will 
say that I am informed that the reason why the Pension Office 
has not heretofore granted an increase to the relator and his 
comrades who have in like manner lost a hand and foot, under 
the said acts of March 3, 1883, and August 4, 1886, construed 
with the said act of February 28, 1877, is that the Pension 
Office discovered that the title of the said act of February 28, 
1877, is incongruous with the body of the act, and took the 
title to be the law instead of the body of the act. And herein, 
it seems to me, is the only question that can possibly arise in 
this case. 
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THE TITLE OF THE ACT IS: 


“AN Act TO ALLOW A PENSION OF THIRTY-SIX DOLLARS 
PER MONTH TO SOLDIERS WHO HAVE LOST BOTH AN ARM AND 
A LEO.” 


THE BODY OF THE ACT IS: 
« 
“ Be it enacted by the Senate and House of Representatives 


of the United States of America in Congress assembled : That 
all persons who, while in the military or naval service of the 
United States, and in the line of duty, shall have lost one hand 
and one foot, or been totally and permanently disabled in both, 
shall be entitled to a pension for each of such disabilities, and 
at such a rate as is provided for by the provisions of existing 
laws for each disability: Provided, That this act shall not be 
sv construed as to reduce pensions in any case.” 

“ Approved February 28, 1877.” 

It will be readily seen that there is no harmony between the 
title and the body of the law. The title makes provisions only 
for a soldier, and only for the loss of ‘an arm and a leg,” none 
fur the lesser disability of the “loss of one hand and one foot,” 
the greater necessarily merging the less, but the less not the 
greater. Under the title the loss merely of “ one hand and one 
foot ’ cannot be pensioned. Again, the title provides a pension 
of $36 per month for the collective disability of the loss of an 
arm and leg, refers to no other laws or provisions of law and is 
complete of itself. 

The body of the act, on the other hand, provides as well for 
a sailor as a soldier, provides a double pension for the loss of 
“one hand and one foot,” (which is necessarily merged in the 
loss of an arm and a leg,) that is, it provides a pension for the 
loss of the hand and a pension for the loss of the foot, but spec- 
ifies no amount for either, simply and plainly declaring that the | 
rate shall be the same as is provided by the provisions of exist- 
ing law for each loss. 
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The title and the body of the act are both couched in such 
plain language as to need no interpretation at the hands of the 
Court. 

If the title is to be taken as the law instead of the body of 
the act, it is perfectly clear that the relator has now received, 
and is now in receipt of, all the pension he is entitled to. On 
the othe: hand, it is equally clear that, if the body of the act, 
instead of its title, be taken as the law, the petitioner is entitled 
for the loss of his hand and foot to a pension of $48 from March 
3, 1883, and of $60 from August 4, 1886. 

Now, which is to be taken as the law, the title or the body of 
the act? The Pension Office says, “ the title.” The relator 
says, “the body of the act.” 

But it is by far more important to know what the Supreme 
Court of the United States has to say about it. Next in im- 
portance is to know what this Court has already said on this 
question, whether the body of legislation is to yield to its title, 
or the title to the body of legislation, when the two are incon- 
gruous. In the case of Hadden ef al. vs. Barney, 5 Wall, 107, 
this Court, speaking through Mr. Justice Field, delivered its 
opinion on this question in the following language : 

“ The title of an act furnishes little aid in the construction 
“ of its provisions. Originally in the English Courts the title 
“ was held to be no part of the act. “No more” says Lord 
“ Holt, “than the title of a book is a part of the book.” Mills 
“vs. Wilkins, 6 Mod., 62. It was generally framed by the 
“ clerk of the House of Parliament, where the act originated, 
“and was intended only as a means of convenient reference. 
‘“‘ At the present day the title constitutes a part of the act, but 
“ it is still considered as only a formal part; it cannot be used 
“to extend or restrain any positive provisions contained in the 
“body of the act. It is only when the meaning of these is 
“ doubtful that resort may be had to the title, and even then it 
“ has but little weight. It is seldom the subject of special con- 
“ sideration by the legislature. These observations apply with 
“ special force to the acts of Congress. Every one who has had 
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occasion to examine them, has found the most incongruous 
provisions, having no reference to the matter specified in the 
“title. Thus, the law regulating appeals in Mexican land 
“ cases, to the District Courts of the United States from the 
“ Board of Commissioners, created under the of March 3, 
“ 1851, is found in an act making appropriations for the civil 
“ and diplomatic expenses of the Government for the year end- 
“ing June 30, 1853, and for other purposes. Act of June 30, 
“ 1853, Ch. 108, (10 Stat. 98.) 

“The law declaring that in the courts of the United States 
“ there shall be no exclusion of any witness on account of color, 
“ nor in civil actions when he is a party to or interested in the 
“ issue tried, is contained in a proviso to a section in the ap- 
“ »ropriation act of 1864, the section itself directing an appro- 
“‘ priation for the detecting and punishing the counterfeiting of 
“ the securities and coins of the United States. Act July 2, 
“ 1864, Ch. 210 (13 Stat. 351).” 

When I say that the title of this act has exerted an influence 
hostile to the right and interest of the relator and his comrades 
who have in like manner lost a hand and foot in the construc- 
tion of these laws, I speak advisedly, for my attention has been 
called to the Departmental rulings, in substance, holding that 
the title controlled and restricted the plain language of the body 
of the act. 
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It matters not that this Court may be of the opinion that the 
title of this act is not even to be referred to in the construction 
of these laws, the fact remains that it has played and sti!l does 
play, an important part in their administration by the Pension 
Office. And herein is found the most cogent reason why the 
rule to show cause should issue in this case. It is the province 
and duty of the judiciary, in all cases properly before the court, 
to hear argument upon controverted questions, invelving inter- 
pretation and meaning of the laws, and to give such laws an 
authoritative construction for the guidance of the executive 
officers whose duty it is to execute them. 
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There is one other thing to which I will call the attention of 


the Court, and that is this: The inquiry will undoubtedly sug- 
gest itself, why is not this soldier pensioned in the first class ? 
His arm is amputated at the shoulder and leg at or near the 
hip, and surely his disability therefrom is equivalent to the loss 
merely of both feet, and, in justice, ought to be rated therewith. 
My answer to this inquiry is, that there can be no question but 
that the Legislature intended that all persons who, under the 
circumstances, as stated in the law, have sustained a greater 
disability than results from the loss of “one hand and one 
foot,” that is particularly mentioned in the law, by having lost 
these limbs above the elbow and the knee, should be rated in 
the first-class under the equivalent clauses of the law providing 
a like rate of pension with the loss of both hands or both feet 
for an equal degree of disability from other causes than such 
loss (Sections 4,697, 4,698, R. S., act of June 18, 1874, Pension 
Ll. pp. 6, 7 and 35). But whether the relator has the degree 
of disability that is particularly specified in these laws to entitle 
him to such classification, is a question involving the exercise 
of judgment and discretion, some little judgment and discre- 
tion, not much, some, and, of course, the writ of mandamus 
will not lie to direct how that little judgment and discretion 
shall be exercised. For a more particular examination of these 
equivalent clauses, I refer to my brief and argument in the 
Dunlap case, submitted herewith to the Court. 

But the relator has been found and finally adjudged to have 
lost one hand and one foot from wounds received in the mili- 
tary service and in the line of duty, and has been, and now is 
pensioned accordingly. And the only question remaining in 
his case is, Is he in receipt of the specific rate of pension that is 
specifically provided by the law for such disability? If he is 
not, then the writ ought to issue, requiring the respondent to 
reissue his certificate with ratings conformable to the require- 
ments of law. | 
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For these reasons I respectfully submit to the Court that the 
relator has clearly made out, by his petition, a prima facie case 
for the alternative writ, and that the Court below erred in de- 
nying his motion therefor, and, therefore, its judgment ought to 
be reversed with directions to grant said motion. ° 

J. G. BIGELOW, 


Attorney for relator. 
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No. 992. 


THE UNITED STATES ex Retarione FRANK. ROSE, 
PLAINTIFF IN ERROR, 


v8. 


JOHN C. BLACK, ComMissioneR or Pensions, Derenp- 
ANT IN ERROR. 


In Error to the Supreme Court of the District of Columbia. 


J. G. BIGELow, 
Attorney for Plaintiff in Error. 
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IN THE 


Supreme Gourt of the alnited States. 


OCTOBER TERM, 1888. 


No. 992. 


THE UNITED STATES ex Retatione FRANK ROSE, 
PLAINTIFF IN ERROR, 


v8. 


JOHN C. BLACK, Commissioner or Pensions, Derenp- 
ANT IN ERROR. 


In Prror io the Supreme Court of the District of Columbia. 


BRIEF IN REPLY TO DEFENDANT IN ERROR. 


In the defendant’s brief, filed herein by the assistant at- 
torney general, this case is characterized as “ an application 
fora mandamus to compel the Commissioner of Pensions 
to increase the allowance of the relator as a pensioner.” 

This statement of the case would indicate that the Com- 
missioner of Pensions had some discretion in fixing the rate 
of petitioner’s pension, but it so happens that the Legisla- 
ture itself has seen fit to fix that rate and to kindly relieve 
the respondent of all responsibility on this score. The law 
fixes the rate of pension for the loss of one hand and one foot, 
and the complaint in the petition is that the respondent re- 
fuses to obey the law by refusing to reissue. the relator’s cer- 
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tificate at the increased rates expressly provided by the acts 
of March 3, 1883, and August 4, 1886, taken in conjunction 
with the act of February 28,1877. (Pension LI., pp. 38, 56, 
and 68.) 

The first ten paragraphs of the petition present the relator’s 
ease for the writ of mandamus. The balance of the petition, 
paragraphs eleven to twenty-five, inclusive, presents a case 
for the extrajudicial opinion of the Court, and on the 6th 
of October, instant, I filed in the case a supplemental brief 
in behalf of the relator and his comrades in like manner 
with himself disabled. At pages 1, 5, 10,15, 20, and 25 will 
be seen the photographs of the relator, Hiram Smith, Jr. 
Philo Bierce, John S. Fay, George W. Clark, and Cordenio 
Bruce, six of the persons named as interested in the Court 
declaring, in effect, that the ruling of Secretary Chandler in 
the Henry Schmidt case, given therein in full at pages 8, 9, 
10, 11, and 12, was adopted, ratified, and confirmed by Con- 
gress in the subsequent act of February 28, 1877. And 
herein I refer to this supplemental brief, and particularly to 
the legislative history of Senate bill 234, that will be found 
in full on pages 19 to 22, and which eventually, through 
the House substitute, became this act of February 28, 1877. 

It is indispensably necessary to carefully consider this 
supplemental brief in order to get a thorough understand- 
ing of the case made for mandamus. I therefore invite the 
attention of the Court to the argument and showing therein 
made. At first I had great misgivings whether I could 
make out such a case as tosatisfy the Court that it would be 
its duty to pronounce its opinion, though extrajudicial it 
might be, on the questions I have therein presented for your 
honors’ consideration; but now I have none. The tran. 
scendent importance of the case in that respect and the show- 
ing made justify me in the belief that the Court will, as well 
in the interests of the Government as in the interests of 
these brave and heroic soldiers, the photographs of the 
mangled living remains of a few of whom are seen in the 
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brief as illustrative of their utter helplessness, pronounce its 
judgment to the effect that the Legislature did adopt and 
ratify by the act of February 28, 1877, the decision of Sec- 
retary Chandler referred to as the correct exposition of the 
then existing pension laws with respect to those persons who 
have sustained a greater disability than results from the loss 
of “one hand and one foot,” in the loss of these limbs, one 
or both, near the body. 

But the petition for mandamus is to compel the respond- 
ent to obey the mandate of the law as applicable to the loss 
merely of one hand and one foot, for which lesser loss the 
relator is already pensioned, as necessarily merged in his 
said greater loss of an arm at the shoulder and leg at the 
thigh—that is to say, he is pensioned as for the loss of “ one 
hand and one foot,” and this disability is specifically rated 
at $48 from March 3, 1883, and $60 per month from August 
4, 1886, by the acts of February 28, 1877, March 3, 1883, 
and August 4, 1886, the former declaring that “all persons 
“ who, while in the military or naval service of the United 
“ States and in the line of duty, shall have lost OnE HAND AND 
“ onE FooT or been totally and permanently disabled in both 
“shall be entitled to a pension for each of such disabilities 
‘and at such a rate as is provided for by the provisions of 
“ the existing laws for each disability ;” and the act of March 3, 
1883, provides “That from and after the passage of this 
“act all persons on the pension roll and all persons here- 
“after granted a pension who, while in the military or naval 
“service of the United States and in the line of duty, shall 
“have lost ONE HAND OR ONE FooT or been totally and per- 
“manently disabled in both * * *_ shall receive a pen- 
“sion of twenty-four dollars per month;” and the act of 
August 4, 1886, provides “ That from and after the passage 
“of this act all persons on the pension rolls and all persons 
“ hereafter granted a pension who, while in the military or 
“naval service of the United States and in the line of duty, 
“shall have lost ONE HAND OR ONE Foot or been totally and 
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“ permanently disabled in the same shall receive a pension 
“of thirty dollars per month.” (Pension LI., pp. 38, 56, and 
68.) 


The act of February 28, 1877, is a coexisting law with 
these subsequent acts, and here again I refer to my supple- 
mental brief in this case, at pages 19 to 33. 

There can be no defense in this case, and there is noth- 
‘ ing in the brief of the assistant attorney general that is in 
any way responsive to the case as made by the petition. 

And now, referring to the brief in reply to defendant in 
error in Dunlap’s case, pp. 8 to 18, inclusive, and making 
what is therein said part of my argument here as though 
the same was here again repeated, I respectfully submit to 
the Court that the relator is entitled to the peremptory writ 
of mandamus as in his said petition prayed. 


J. G. BIGELow, 
Attorney for Plaintiff in Error. 
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“ permanently disabled in the same shall receive a pension 
“of thirty dollars per month.” (Pension LL, pp. 38, 56, and 


68.) 

The act of February 28, 1877, is a coexisting law with 
these subsequent acts, and here again I refer to my supple- 
mental brief in this case, at pages 19 to 338. 

There can be no defense in this case, and there is noth- 
ing in the brief of the assistant attorney general that is in 
any way responsive to the case as made by the petition. 

And now, referring to the brief in reply to defendant in 
error in Dunlap’s case, pp. 8 to 18, inclusive, and making 
what is therein said part of my argument here as though 
the same was here again repeated, I respectfully submit to 

the Court that the relator is entitled to the peremptory writ 
of mandamus as in his said petition prayed. 
J. G. BIGELow, 
Attorney for Plaintiff in Error. 
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Supreme Court-of the United States. 


OCTOBER TERM, 1888. 


THE UNITED STATES, Ez relatione ) 
FRANK ROSE, Plaintiff in Error, 
> Nox 992. 


vs. 
JOHN C. BLACK, Commissioner of | 


Pensions, Defendant in Error. 


SUPPLEMENTAL BRIEF FOR PLAINTIFF IN ERROR. 


The petition of the relator from paragraphs one to ten, in- 
clusive, sets forth the loss of one hand and one foot, as neces- 
sarily involved in the greater loss of his arm at the shoulder 
and leg at the thigh; that he is now pensioned for such Jesser 
loss, but is refused the specific rate the law provides therefor. 
And the petitioner prays for mandamus to comyel the respond- 
ent to reissue his certificate with the rates that are specifically 
provided by the acts of February 28, 1877, of March 3, 1883, 
and August 4, 1886, namely, $48 per month from March 3, 
1883, and $60 from August 4, 1886, as for the loss of one hand 
and one foot. 

As to the relator’s right to such relief reference is made to 
the brief and argument in his behalf, filed herein at the last 
term of the Court. 
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This Supplemental Brief is addressed to the subject-matter 
of the balance of the petition, paragraphs eleven to twenty-five, 
inclusive, and the prayer therein contained for the extra judicial 
opinion of the Court upon the questions propounded. And 
herein lies the great importance of this case. 

The petition sets forth that the relator has sustained in the 
loss of his left arm at the shoulder and right leg at the thigh, a 
much greater disability than results from the loss of one hand 
and one foot, that is specifically pensioned at the rates above 
given, though necessarily involving such loss, and is in all re- 
spects equivalent to that resulting from the loss merely of both 
hands or both feet, and that he is entitled to a like rate of pen- 
sion therewith, under the clauses and provisions of the law 
cited, namely, $25 per month from June 6, 1866; $31.25 per 
month from June 4, 1872; $50 per month from June 4, 1874; 
and $72 per month from June 17,1878. That the said clauses 
and provisions of the law are not now by the respondent, and 
heretofore have not been by his predecessors in office, uniformly 
construed and impartially administered as to those claimants 
for pension who have precisely the same kind and degree of 
disability from precisely the same cause or causes. That while 
certain persons who have sustained a greater disability than 
results from the loss of one hand and one foot, by having lost 
these limbs, one or both, near the body, have been, and are 
now, pensioned in the first class, at the rates above given, the 
relator and his said comrades, who have precisely the same dis- 
ability and from exactly the same cause or causes, are allowed 
but half that rate. That this inequality and injustice arise out 
of no defect in the laws themselves, but from the want of their 
rightful interpretation by the Pension Office. That, as the con- 
sequence of this inequality in the administration of these clauses 
and provisions of the law, the sum of about $5,500 more has 
been paid to those persons severally, thus graded in the first 
class, since June 6, 1866, than has been allowed the relator and 
his comrades severally for precisely the same kind and degree 
of disability from precisely the same cause or causes. And that 
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all those persons that are now, and heretofore have been, thus 
graded in the first class, at the rates above specified, are, and 
have been, properly and rightfully pensioned, and have been 
rated in the first class, as the law comtemplates they should be 
for their said disabilities, and that the refusal by the respondent 
and his predecessors in office to grant a like rating of pension 
to the relator and to his said comrades severally, is a denial to 
him and them of their just rights under the pension laws. 

On the other hand, the petition sets up as the result of this 
want of uniformity in the construction and interpretation of 
these clauses and provisions of the law, that many persons are 
now rated in the first class and pensioned at $72 per month for 
various disabilities that are far short of the requirements of the 
law, and but approximately what the relator’s are, and that the 
Government is thereby prejudiced. 

The petitioner, therefore, prays for the extra judicial opinion 
of the Court : 

1. That the following provision of Section 4,697, Revised 
Statutes of the United States, viz.: “Or who shall have been 
“otherwise so totally and permanently disabled as to render 
“them utterly helpless, or so nearly so as to require regular 
“aid and attendance of another person,” requires in no case % 
greater degree of disability than—in all cases substantially as 
great as—results from the loss of both hands, ur from the total 
and permanent disability of both, to entitle a claimant to a like 
rate of pension therewith at $25 per month from June 6, 1366. 

2. That the following provision of Section 4,698, Revised 
Statutes of the United States, viz.: “Or otherwise so perma- 
“ nently and totally disabled as to render them utterly helpless, 
“or so nearly so as to require regular personal aid and attend- 
“ ance of another person,” requires in no case a greater degree 
of helplessness than—in all cases substantially as great as— 
results from the loss of both hands or both feet, or the total and 
permanent disability of the same, to entitle a claimant to a like 
rate of pension therewith at $31.25 per month from June 4, 1872. 
3. That the following provision of the act of June 18, 1874, 
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viz.; “Or by any other injury resulting in total and permanent 
“ helplessness,” requires in no case a greater degree of helpless- 
ness than—ia all cases substantially as great as—results from 
the loss of both hands or both feet, to entitle a claimant to a 
like rate of pension therewith at $50 per month from June 4, 
1874. And— 

4. That the relator and his said comrades who have sus- 
tained a greater degree of disability than results from the loss 
of one hand and one foot by having lost these limbs, one or 
both, near the bedy, are entitled to a like rating with the loss 
of both hands or both feet, under the said provisions of the law. 

An examination of the Pension Roll will show that a con- 
siderable number of persons are rated in the first-class, because 
of the particular phase in the character of their disabilities 
“requiring regular aid and attendance of another person,” 
rather than the degree of their helplessness, addressed, not 
merely to the question of aid and attendance, nor to the question 
of inability to earn one’s livelihood, nor yet to the question of 
let and hindrance to locomotion, but rather to the whole field 
of discomforture, as contemplated by the law. The scheme is, 
equal pensions for equal disabilities. 

The word “otherwise” in the provision} in question, in 
Section 4,697, means from other causes than total blindness, 
the loss of both hands, or the total and permanent disability of 
both, and the words “or so nearly so as to require regular aid 
and attendance of another person,” are words of limitation 
upon the meaning of the preceding words, “or who shall have 
been otherwise so totally and permanently disabled as to render 
them utterly helpless,” and the meaning of the whole provision 
is that in no case, a greater degree of disability is required than, 
but in all cases substantially as great as results from the causes 
specified, to entitle a claimant to a like rate of pension therewith 
at $25 per month from June 6, 1866. 

In like manner the word “otherwise,” in substantially the 
same provision of Section 4,698, means from other cause or 
causes than total blindness, the loss of both hands or both feet, 
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or the total and permanent disability of the same, and the 
whole provision requires in no case a greater degree of help- 
lessness than—in all cases substantially as great as—results 
from the causes specified, to entitle a claimant to a like rating 
of $31.25 from June 4, 1872. 

But the relator, and his comrades, in like mainer, and in 
equal degree with himself disabled, are not so much interested 
in the construction and general application of these provisions 
of the law, as they are in the particular question, whether these 
laws contemplate they shall severally be rated in the first-class 
at $25 per month from June 6, 1866, $31.25 from June 4, 
1872, $50 from June 4, 1874, and $72 per month from June 
17, 1878. And I take it upon myself to show that the Pension 
Laws are susceptible of no other reasonable nor rightful inter- 
pretation. 

Referring again to Section 4,697, it will be seen that the loss 
of both hands is rated at $25 per month from July 4, 1864, 
and from the same date the loss of both feet at $20 per month. 
Eight months thereafter, and from March 3, 1865, the loss of 
one hand and one foot is rated with the loss of both feet at $20 
per month. No provision was made for a like rate of pension 
for an equivalent disability until June 6, 1866, more than one 
year thereafter. The inequality of the law in this respect had 
manifested itself, during this period, to Congress, and to relieve 
against it these equivalent clauses, so called, were incorporated 
in the law. Prior to June 6, 1866, the loss of both legs at the 
hip, and the loss of an arm at the shoulder and a leg at the 
hip, as in the case of the relator, could be rated only as for the 
loss merely of both feet or for the loss merely of one hand and 
one foot, although a much greater disability. No one would 
contend that the loss of both legs at the hip ought not to be 
rated in a class higher than the loss merely of both feet, if the 
law provided for such higher class. No one would contend the 
loss of an arm at the shoulder and a leg at the hip ought to be 
rated in no higher class than the loss merely of one hand and 
one foot, if the law provided for a higher class. The law did 
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provide for a higher class during the time in question, but it 
contained no apt provision to satisfy the demand for equality. 
Congress saw the defect and, on June-6, 1866, provided the 
needful remedy. And after providing the like rate of $25 per 
month for those persons who “shall have been permanently 
and totally disabled in both hands,” the law contains the further 
provision, “or who shall have been otherwise so totally and 
permanently disabled as to render them utterly helpless, or so 
nearly so as to require regular personal aid and attendance of 
another person, shall be entitled to a pension of twenty-five 
dollars per month” from June 6, 1866. Now, did the Législa- 
ture intend that a person who had lost beth legs at the hip 
should be rated under this clause at $25 per month, or to con- 
tinue still to receive $20 per month as for the loss merely of 
both feet, because of the fact that such lesser disability is neces- 
sarily involved in the amputation of the legs at the hip? Did 
Congress intend that a person who, like the petitioner, had lost 
an arm at the shoulder and a leg at the hip, should be rated 
under this clause at $25 per month from June 6, 1866, or to 
continue still to receive but $20 per month as for the loss 


merely of one hand and one foot, because, forsooth, such loss 


is necessarily merged in the amputation of the arm at the 
shoulder and leg at the hip? This would be very unjust. The 
inequality that was sought to be avoided by these equivalent 
clauses would still exist. This would defeat the very object 
for which they were incorporated in the law. The loss of both 
legs at the hip results in a much greater disability than the loss 
The loss of an arm at the shoulder and a 
leg at the hip entails a much greater degree of helplessness than 
the loss merely of one hand and one foot. These disabilities 
are each equivalent to the loss merely of both hands, or to the 
permanent and total disability of both. Congress knew of the 
existence of such cases, and intended to provide for each an 
equal rate of pension with the loss of both hands, by the act of 
June 6, 1866. That was the very purpose of these equivalent 
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clauses. But as we proceed this purpose on the part of the 
Legislature becomes more manifest. 

From June 4, 1872, the loss of both feet is rated with the 
loss of both hands at $31.25 per month, while the loss of one 
hand and one foot is rated at $24 per month. 

Now, assuming that the loss of both feet is @ less disability 
than results from the loss of both hands, then the rating of such 
loss in the first class, with the loss of both hands, has the 
tendency to lower the standard of requirement of the following 
clause of Section 4,698, viz.: “ or otherwise so permanently and 
totally disabled as to render them utterly helpless, or so nearly 
so as to require the regular personal aid and attendance of 
another person,” to a degree of helplessness equivalent to that 
resulting from the loss of both feet or the total and permanent 
disability of both, to entitle a claimant to a like rate of $31.25 
from June 4, 1872. 

The loss merely of a hand and foot is not sufficient, for such 
loss is specifically rated in the class below, at $24 per month, 
but the greater disability resulting from the amputation of these 
limbs, one or both, near the body, is sufficient. And this Sec- 
tion, 4,698, is susceptible of no other reasonable construction. 

Remembering that these laws are in pari materia, and are to 
be construed, one provision with reference to another, I call 
attention to the first proviso of this section, viz: “ PROVIDED, 
THAT ALL PERSONS WHO, UNDER LIKE CIRCUMSTANCES HAVE 
LOST A LEG ABOVE THE KNEE, AND IN CONSEQUENCE THEREOF 
ARE SO DISABLED THAT THEY CANNOT USE ARTIFICIAL LIMBS, 
SHALL BE RATED IN THE SECOND CLASS AND RECEIVE TWENTY- 
FOUR DOLLARS PER MONTH, FROM AND AFTER JUNE FOURTH, 
EIGHTEEN HUNDRED AND SEVENTY-TWO.” 

Now, is it to be supposed that Congress contemplated such 
inequality, such injustice, and I may say, iniquity, in these — 
laws, as to grant the same rate of pension to one person for 
such loss alone of the leg as to his equally meritorious comrade, 
who had not only lost his leg, under precisely the same circum- 
stances, but in addition thereto had lost his hand also? On 
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the contrary, it is manifest that Congress intended that this 
greater disability should be rated in the first class with the loss 
| of both hands or both feet. And more manifest still will this 
| intent appear as we proceed. 

By the act of June 18, 1874 (Pension Ll., p. 36), it is pro- 
| vided, “ That all persons who are now entitled to pensions under 
| existing laws, and who have lost either an arm at or above the 
| elbow, or a leg at or above the knee, shall be rated in the sec- 
| ond class, and shall receive twenty-four dollars per month” 
from June 4, 1874. 
| Is it to be supposed that Congress intended by this act to 

| grant the same rate of pension for the single loss as for the loss 
q of both an arm and a leg? 
| The truth is Congress then supposed that such greater dis- 
| ability was then rated where it was entitled to be, in the first 
| class. 
| But the petition sets forth that certain of the persons who i 
| had sustained a greater disability than results from the loss of 
. one hand and one foot by having lost one or both of these limbs 
| | near the body, have been rated in the first class and are now 
pensioned at $72 per month. Among them is Henry Schmidt, 
| Certificate No. 35,234, ‘loss of right arm and right thigh.” 
i. Schmidt made an application to be rated in the first class. 
a The Commissioner of Pensions referred it to the Secretary for 
| his opinion. And on February 11, 1876, the following Depart- 
mental decision was rendered in the case: 


DEPARTMENT OF THE INTERIOR, 
WasuHineTon, D. C., Feb’y 11, 1876. 

To the Commissioner of Pensions. 

Srr: I return herewith the papers which accompanied your 
letter of the 29th ult., submitting the claim for increase of pen- . 
ston of Henry Schmidt, pensioner under Cert. No. 35,234, and : 
requesting the decision of this Department upon the questions 
involved therein, and in other claims for increased pension, in . 
view of the act of Congress, approved June 18, 1874, which 
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allows a pension of $50 per month under certain circumstances. 

The papers in Schmidt’s case show that, while in the service 
and line of duty, he sustained a gun-shot wound in the left 
shoulder, and wounds in the right arm and right leg, which 
resulted in the amputation of those limbs near the shoulder and 
lup joint, respectively, and that for all these disabilities he is 
now drawing a monthly pension of $24, under Section 4 of the 
act of March 3, 1873. 

The surgeon who examined the claimant on the 2d day of 
December, 1874, rated the whole disability at $31.25 per month, 
or first grade; but a board of surgeons who examined him in 
your office on the 20th ult. rated his disabilities separately, as 
follows: For loss of arm $24, for loss of leg $24, and for injury 
to left shoulder $2 per month, but conclude their report by say- 
ing, “we find his disability as described above to be equal to 
and entitling him to second grade, $24 per month.”’ 

It thus appears that Schmidt is laboring under disabilities, 
which, separately rated, entitle him apparently to a total pen- 
sivn of $50 per month, but for which, taken as an entire dis- 
ability, the law provides a pension of only $24 per month. 
The manner in which this seeming inconsistency has arisen will 
be apparent from the following reference to former legislation 
in regard to permanent and specific disabilities. 

The act of June 6, 1866, provided pension for three classes 
or “grades ”’—as termed by your office—of permanent disabili- 
ties or their equivalent in each case, allowing for the first class 
a pension of $25 per month; for the second class $20, and for 
the third class a pension of $15 per month. 

In classifying these specific disabilities the framers of the law 
placed the loss of a hand or foot in third or lowest class, and 
the loss of both feet, or of a hand and foot, in the second class, 
while in the first, or highest class, such injuries as the total loss 
of sight, the loss of both hands, &c. The rates of pension fixed 
for these classes were increased by the act of March 3, 1873, 
from $15, $20 and $25 per month to $18, $24 and $31.25 per 
mouth, respectively. 
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It isclear that prior to March 3, 1873, the law recognized 
the loss of a hand and foot as a much greater disability than the 
loss of only one of these extremities, and the loss of both hands 
as entitling the sufferer to a higher pension than if he had lost 
both feet; but the act of Congress approved on that date placed 
the latter disability in the highest class, or on the same footing 
as the loss of both hands, and advanced the loss of a foot at or 
above the knee from the $18 to the $24 class, while an act 
entitled “An act to increase pension in certain cases,” approved 
June 18, 1874, similarly the rate for loss of a hand at or above 
the elbow. 

Thus twe additional specific disabilities were created by the 
law and provided for, viz: the loss of a leg or an arm, the rate 
for either of which was fixed at $24 per month, leaving the 
rate of $18 per month for the loss of a hand or a foot undis- 
turbed, but in thus discriminating between the loss of a limb 
and its extremity, Congress failed to provide specifically for the 
loss of an arm and leg, leaving this serious disability to be 
rated for under the provision for the loss of a hand and foot. 
The result of this imperfection in the law is, that Schmidt is 
drawing a pension, to which either of his more serious injuries 
entitle him, and he is, in effect, drawing a pension of $24 per 
month for the loss of one limb, and nothing for the loss of the 
other. Inasmuch as he is entitled to his present pension for 
the loss of his leg, and as the loss of his arm is a still greater 
disability, when considered with reference to his ability to 
maintain himself by his own exertions, it is apparent that the 
highest pension allowed by the act of March 3, 1873, viz: $31.25 
(or an advance of only $7.25 upon the rate now allowed him) 
is not commensurate with the sum total of his disabilities, and 
the question, therefore, arises whether they entitle him to the 
liberal provision made by the act entitled “An act to increase 
the pensions of soldiers and sailors who have been totally dis- 
abled,” and approved June 18, 1874. 

The first section of that act grants a pension of $50 per 
month to any person, “who, while in the military or naval ser- 
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vice of the United States, and in the line of duty, shall have 
been so permanently and totally disabled as to require the 
regular personal aid ‘and attendance of another person, by 
the loss of the sight of both eyes or by the loss of the sight of 
one eye, the sight of the other having been previously lost, or 
by the loss of both hands, or by the loss of both feet, or by any 
other injury resulting in total and permanent helplessness,” and 
the proviso forbids the allowance of such pension “ by reason 
of any of the injuries herein specified, unless the same have 
resulted in permanent, total helplessness, requiring the reqular 
personal aid and attendance of another person.” 

Schmidt’s disabilities are not specifically provided for by 
the act, and his title to its benefits must therefore inure, if at 
all, by force of the language thereof underscored by me. The 
disability of the pensioner is shown by the surgical examina- 
tions to be “ total” in the sense contemplated by the law, and 
“permanent,” but that he is in a condition of total “ helpless- 
: ness” is not so apparent, if the word “helplessness” is to be 
used in its extremest sense. I do not, however, think that this 
word should be so understood, especially in view of the qualify- 
ing language which follows in the provisio. Total or absolute 
“helplessness ” implies utter physical prostration, but if the 
word was used in that sense by the framers of the law, there 
was no occasion for the requirements as to personal aid and 
attendance, as such a condition would obviously require the 
latter ; besides the application of the word in that sense would 
necessarily exclude from the benefits of the act, all cases, 
wherein a state of physical prostration was not shown to exist, 
and I do not believe that such was the design of Congress in 
passing said act. 

The word “helplessness” as used in the act and proviso, 
should, in my opinion, be understood as referring not only to 
the physical helplessness of the party, which compels him to 
depend at times upon the personal aid and assistance of another 
i} person, but also to his helplessness, i. ¢., inability, to gain a 
subsistence by his own exertions. If, therefore, the injuries 
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sustained by Schmidt, have not only totally incacpaitated him 
from earning a livelihood, but rendered him to such a state of 
physical helplessness, th.t, in the ordinary and necessary affairs 
of life, he is dependent, at stated intervals, upon the aid and 
attendance of others, his case must be regarded as coming 
within the operation of said act of July 18, 1874. 

It appears from the report of the office board of surgeons, that 
Schmidt wears an artificial leg, but on account of the shortness 
of the stump, cannot use one with a foot attached, and that the 
wound in the shoulder was caused by two musket balls. They 
state that the wound is healed, but that the grasp and use of the 
arm are somewhat impaired. Schmidt alleges that frequently 
the wound becomes sore so that the arm is of little use to him. 

I think it must be conceded that Schmidt’s injuries totally 
incapacitate him from earning a subsistence by his own ex- 
ertions, and that a man in his disabled condition must require 
the regular aid and assistance from other persons, in eating, 
dressing and undressing, and in many other actions necessary 
in man’s daily life. Viewing the claim in all its aspects, I 
have reached the conclusion, that, although the physical con- 
dition of the pensioner may not entirely fulfil the requirements 
of the act of June 18, 1874, it is such as to justify the allow- 
ance to him of the pension therein provided, in the absence of 
any other provision of existing law, which is commensurate 
with the extent of his injuries. * * . ° 

Z. CHANDLER, 
Secretary. 

Recorded in letter book 3, folio 158, et seg. Department of 

the Interior. 


While I agree in the conclusion reached in this case, I can- 
not share in the doubts expressed in the Secretary’s opinion as 
to the degree of Schmidt’s disability entitling him to a classifi- 
cation of his pension in the first class with the loss merely of 
both hands, or the loss merely of both feet. On the contrary, 
the disability resulting from the loss of the right arm and right 
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leg as stated, (the trifling gunshot wound of the left shoulder 
cuts no figure in the case,) in my judgment, abundantly justi- 
fies the adjudication made in his behalf. It is difficult to con- 
ceive of a more overwhelming disability than results from the 
loss, from the same side of the person, of both an arm and leg 
so near the body. Considered as a let or hindrance to locomo- 
tion, it is fully as great a disability as results from the loss of 
both feet. Considered with reference to the resulting inability 
to earn a livelihood, it dwarfs the disability of the loss of both 
feet ; and considered with reference to the requirement of the 
regular aid and attendance of another person, the loss of both 
feet is scarcely compara’le with it. 

Schmidt has the same base for locomotion a bicycle has, but 
less of equilibrium. He wears an artificial leg without a foot, 
not because he can, but because he is obliged to. It is mani- 
fest that he can neither dress nor undress himself without as- 
sistance. He cannot wash his remaining hand, nor button the 
sleeve to his garments around the remaining wrist.. He can- 
not tie a knot, nor pare an apple, nor peel a potato, nor pre- 
pare his food for mastication. In all these particulars he re- 
quires aid and attendance, while a person who has lost both 
feet needs none. 

Again there is no trade at which he can earn his living. 
He cannot be a cigar-maker, nor a shoemaker, nor a tailor, nor 
indeed, can he be a teacher of instrumental music. One hand 
is the help-meet to the other, and the loss of either, necessarily 
reduces the person thus disabled to such a condition of helpless- 
ness as to require regularly, day by day, the assistance of others. 
Couple with it the loss of a leg at the hip, and you have a de- 
gree of disability that fylly answers all the requirements of 
these provisions, to engBle a claimant to the highest grade of 
pension provided by the general Pension Laws. 

What has been said applies with equal force to the cases of 
the relator and his said comrades. 

But this is not all there is to the Henry Schmidt case. 

Congress has ratified and confirmed the above opinion of 
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Secretary Chandler, and adopted it as the correct exposition of 
the then existing Pension Laws with reference to those persons, 
who, while in the military or naval service of the United States 
and in the line of duty, have sustained a greater disability than 
results from the loss of one band and one foot, or from the 
total and permanent disability of both, by having lost these 
limbs, one or both, near the body, that is, above the elbow and 


_knee, or by having been totally and permanently disabled in 


the same, equivalent to such loss. ' 

This ratification and adoption are found in the subsequent 
act of February 28, 1877, (Pension LI., p. 38). The act pro- 
vides: * That all persons, who, while*in the military or naval 
service of the United States, and in the line of duty, shall have 
lost one hand and one foot, or been totally and permanently 
disabled in both, shall be entitled to a pension for each of such 
disabilities, and at such arate as is provided for by the pro- 
visions of the existing laws for each disability.” And then 
comes the proviso, “‘ PROVIDED THAT THIS ACT SHALL NOT BE 
SO CONSTRUED AS TO REDUCE PENSIONS IN ANY CASE.” 

The act, by its terms, is restricted in its application to cases 
of the loss of “one hand and one foot,” or the total and permanent 
disability of both. It could not, therefore, be construed to re- 
duce the rate of pension in any case, unless such case necessarily 
involved the “loss of one hand and one foot,” or the total and 
permanent disability of both. The proviso, forbidding a re- 
duction of pension under the act, can apply only to those per- 
sons whose greater disabilities ‘necessarily involve the loss of 
“one hand and one foot,” or the total and permanent disability 
of both. 

Is it not reasonable to assume that Congress, the Committee 
on Invalid Pensions of the House of Representatives, and the 
Committee on Pensions of the Senate, knew of this decision by 
the Secretary of the Interior in the case of Henry Schmidt? Is 
it not fair to assume that this proviso, in the act, was for no 
other purpose than to forbid a reduction of the rate of pension 
in the case of Henry Schmidt, and in all cases like his? Is it 
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: unreasonable to assume that the Legislature supposed that the 
i ruling and decision of the Department in Henry Schmidt’s 
ease would be followed in all like cases? And, finally, is it 

) unreasonable to hold that this proviso was introduced in the 
, act for the sole purpose of ratifying and confirming the con- 
struction therein given to the then existing laws, with reference 
to their application to the case of Henry Schmidt, and all cases 
like his ? 

These questions are all answered by the opinion of this Court 
in the case of The United States vs. Joseph F’. Mayes, Adminis- 
trator of Sarah Alexander, 12 Wall, 177. The question involved 
was whether the appellee’s intestate was entitled to a pension, as 
the widow of a Revolutionary soldier, commencing March 3, 
1848, or from February 3, 1853, the date of the act under 
which she was pensioned. She was allowed a pension from 
the date. of the act, and the suit was to recover the arrears from 
March 3, 1848. The act of July 29, 1848, provided a pension 
in certain cases to commence March 3, 1848, but excluded 
‘widows of Revolutionary soldiers who were married after 
January 1, 1800. The act of February 3, 1853, grants a pen- 
sion to widows married after that date, and provides that they 
“shall be entitled to a pension in the same manner as those 
: who were married before that date,” that is, as the widows were 
pensioned under the act of July 29,1848. The Court of Claims 
gave judgment for the plaintiff and the government appealed 
(4 Ct. of Cl., 218). 

Mr. Justice Strong, after stating the question presented for 
decision, and admitting “the argument is not without weight,” 
in support of the construction given the act of February 3, 
1853, by the Court of Claims, delivering the opinion of the 
Court, says: “But, without pursuing this line of remark 
further, whatever might be our opinions respecting the con- 
struction of the statute, were the matter res nova, we cannot re- 
gard the question an open one. Immediately after the passage 
of the act, it was construed by the Commissioner of Pensions 
as granting pensions commencing only from and after its pas- 
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sage, and such construction has ever since been given to it by 

that Bureau. That such was itsgmeaning seems also to have 
been the understanding of the next succeeding Congress after it 

was enacted. The act of 1848, gave pensions to widows of sol- 
diers and mariners where they had been married before the 

first day of January, 1860. The act of 1853, gave pensions to 

widows of soldiers, but not to widows of mariners. This was 

followed by an act passed February 28, 1855, giving pensions 

to widows of mariners and marines who served in the Navy 

during the Revolutionary War, ‘in the same manner, and to the 

same extent,’ as the widows of soldiers of the army, ‘ under the 

2d section of the act of February 3, 1853.’ Here not only the 
manner, but the extent of the pension was directed, and widows 
of mariners were put upon the same footing with widows of 
soldiers married after January, 1800. Had it been understood 
that soldiers’ widows, married after January, 1800, were en- 
titled to pensions commencing March 3, 1848, it would have 
been unnecessary to declare that mariners’ widows should have 
pensions ‘ to the same extent’ as under the act of 1853. But 
measuring the extent by the grant made in 1853, and not by 
that of 1848, tends to show that Congress regarded the extent, 
or commencement of the pension under the act of 1853, as dif- 
ferent from that of those granted by the act of 1848. And this 
is made quite certain by the history of the legislation. The 
act of 1855, when first proposed, contained the following pro- 
vision: ‘ And the pensions granted by this act, and those under 
the said section of the act of February 3, 1853, shall commence 
ou the 4th day of March, 1848.’ This provision was intended 
to change the construction which the Commissioner of Pensions 
had given the act of 1853 (30 Cong. Globe, 92), but it was 
striken out, and the statute was enacted as itnow stands. The 
intention of Congress was thus clearly manifested to adopt the 
construction of the act of 1853, which had been given to it by 
the Pension Bureau, and we are not at liberty now to interpret 


it differently.” pp. 180, 181. 


oo 2 ae 
a ee ay ee 


iim .. ——— 


17 


And so I contend that the construction thus placed upon the 
then existing Pension Laws, by this decision of Secretary 
Chandler, was adopted by Congress in the proviso to the act of 
February 28, 1877, as the correct exposition of those laws as 
applicable to cases like that of Henry Schmidt. 

By it, Congress intended to, and did, forbid the reduction of 
Schmidt’s pension from $50 per month from June 4, 1874, 
under the said act of June 18, 1874, to $36 per month under 
the act in question. 

By it, Congress intended not only that Philip Kreig, Certi- 
ficate No. 44,947, “loss of left arm and left thigh,” John J. 
Winn, (navy) now deceased, widow’s Certificate No. 3,465, 
“loss of left arm and left thigh,” and Philip A. B. Kennedy, 
Certificate No. 78,031, “loss of right arm and right leg,” should 
have a like adjudication and a like rate of pension with Henry 
Schmidt for their respective like disabilities, which they sever- 
ally have, but also that the relator, Frank Rose, Certificate No. 
39,330, for “loss of left arm at the shoulder and right leg at 
the hip,” that Hiram Smith, Jr., Certificate No. 54,066, for 
‘‘loss of left arm near the shoulder and left leg,” that Philo 
Bierce, Certificate No. 41,643, for “loss of left arm near the 
shoulder, left leg and shell wound calf of right leg,” that Cor- 
denio Bruce, Certificate No. 65,589, for “loss of left leg at 
the hip joint and left hand,” that John S. Fay, Certificate No. 
23,111, for “loss of right arm and right thigh,” that George W. 
Clark, Certificate No. 48,246, for “loss of right arm and right 
thigh,” that Charles Lamb, Certificate No. 159,987, for “ total 
loss use of right arm and_right leg,” that Howard J. Webber, 
Certificate No. 104,509, for “ total paralysis of left arm, side 
and leg,” that Captain Henry A. Kircher, Certificate No. 
36,243, for “loss of right arm near the shoulder and left leg 
above the knee,” that Charles Lovely, Certificate No. 44,810, 
for “loss of left arm near the shoulder and right leg,” that 
Lewis Martin, Certificate No. 61,049, for “loss of right arm 
near the shoulder and left leg,” that Henry Funking, Certifi- 
cate No. 60,472, for “loss of right arm at the shoulder and left 
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leg,” that Patrick Melvin (navy), for “compound fracture 
right arm and right thigh, arm amputated below the elbow,” 
and that Henry E. Bedell, Certificate No. 68,616, for “loss of 
left leg at the hip joint and total loss use of right hand,” 
should severally have a like adjudication, and be allowed a like 
rate of pension for their said several disabilities, with Henry 
Schmidt, Philip Kreig, John J. Winn (now deceased), and 
Philip A. B. Kennedy. 


(Norr.—In the petition, Henry E. Bedell is inadvertently 
classed as for “loss of left foot and total loss use of right 
hand,” whereas, his left leg is amputated at the hip joint.) 


I not only say that this was the object, purpose, scope, intent 
and meaning of the proviso of the actof February 28, 1877, 
but assert that it cannot possibly have any other or different 
effect, purpose, intent or meaning, and that it is absolutely 
conclusive of the right of the relator and his said comrades 
severally, whose respective disabilities are, and ever since they 
were incurred, have been permanent, to a rating in the first 
class at $25 per month from June 6, 1866, $31.25 from June 
4, 1872, $50 from June 4, 1874, and $72 from June 17, 1878, 
under the said provisions of Sections 4,697 and 4,698, Revised 
Statutes of the United States, the act of June 18, 1874, and 
the acts of June 17, 1878 and June 16, 1880, (Pension LI. pp. 
6, 7, 35, 36, 42 and 47). The Court will observe that the same 
degree of “permanent” disability that entitles a claimant to any 
one of the above specified rates, entitles him to them severally 
and successively, provided he had a claim pending at the time 
of the passage of the Arrears of Pension Act and the Amenda- 
tory Act of March 3, 1879, or had filed his claim with the 
Commissioner of Pensions, prior to July 1, 1880. (Pension 
Ll. pp. 43, 44, 45.) 

But this is not all there is to the act of February 28, 1877. 
The history of legislation culminating in the act as it now 
stands, throws a flood of light upon the subject cf the intent 
and purpose of the act. 
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Just one month before the Secretary rendered the decision 


hereinbefore set out, in the Henry Schmidt case, Senator 
Cockrell introduced in the Senate the following bill : 


447TH CONGRESS, S, 934. 


lst SESSION. 


IN THE SENATE OF THE UNITED STATES. 


JANUARY 11, 1876. 


Mr. CockreELL asked and, by unanimous consent, obtained leave to bring in the 


following bill; which was read twice, referred to the Committee on Pensions, 
and ordered to be printed. 


A BILL 


To amend section forty-six hundred and ninety-eight of the Re- 


9 
1 
2 


vised Statutes of the United States so as to allow a pension of 
thirty-seven dollars per month to soldiers who have lost both 
an arm and a leg, in lieu of twenty-fuur dollars per month 
now allowed. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That section forty-six hundred and ninety-eight of the Re- 
vised Statutes of the United States be so amended that all 
persons who, while in the military or naval service of the 
United States and in the line of duty, shall have lost one hand 
and one foot, or been totally and permanently disabled in the 
same, shall be entitled to a pension of thirty-seven dollars per 
month. 

Sec. 2. That this act shall take effect from and after the 
fourth day of March, eighteen hundred and seventy-six. 
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April 20, 1876, Senator Booth, from the Committee on Pen- 
sions, reported the bill with an amendment (Senate Journal, 
First Session, 44th Congress, p. 446). 

August 4, 1876, the Senate proceeded to consider the bill. 
The reported amendment was concurred in. And it was “ Re- 
“solved, That it pass, and that the title be amended to read, 
“An act to allow a pension of thirty-seven dollars per month 
“to soldiers who have lost both an arm and leg.’ ” 

The body of the act, after the enacting clause, was changed 
to read, “That every person entitled to a pension under the 
“ provisions of Section forty-six hundred and ninety-eight of 
“the Revised Statutes of the United States, and who has lost 
“one hand and one foot, shall be entitled to a pension of thirty - 
“seven dollars per month. 

“Sect. 2. That this act shall take effect from and after the 
“first day of September, eighteen hundred and seventy-six.”’ 
(Senate Journal, First Session, 44th Congress, p. 794.) It was 
then referred to the House of Representatives for its concur- 
rence, and on January 4, 1877, it was referred to tlhe Committee 
on Invalid Pensions (House Journal, Second Session, 44th 
Congress, p. 157). 

On January 9, 1877, Mr. Rusk from that Committee reported 
the same back to the House with an amendment in the nature 
of a substitute, namely : 

To strike out al! after the enacting clause, and insert, “ That 
‘all persons who, while in the military or naval service of the 
“ United States, and in the line of duty, shall have lost one 
“hand and one foot, or been totally and permanently disabled 
“in both, shall be entitled to a pension for each of such disa- 
‘ bilities, and at such a rate as is provided for by the provis- 
“ions of the existing laws for each disability. Provided, 
‘« That this act shall not be so construed as to reduce pensions 
“in any case.” This amendment was concurred in, and the 
Senate Bill as thus amended was passed. The title was not 


amended so as to conform to the substituted House Bill (House’ 


Journal, Second Session, 44th Congress, p. 198). The bill was 
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then sent to the Senate for its concurrence in the House amend- 
ment in the nature of a substitute, and on January 12, 1877, 
the following proceedings were had : 


44Tn CONGRESS, X 
2p SESSION. S. 234. 


IN THE SENATE OF THE UNITED STATES. 


JANUARY 12, 1877. 


Referred to the Committee on Pensions and ordered to be printed with the amed- 
ment of the House of Representatives, viz: Strike out all after the enacting 
clause and insert the part printed in talics. 


| A BILL 


To allow a pension of thirty-seven dollars per month to soldiers 
who have lost both an arm and a leg. 


1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
S 4 rrtt + . tt * * 


3 That all persons who, while in the military or naval service 
4 of the United States, and in the line of duty, shall have lost 
5 one hand and one foot, or been totally and permanently dis- 
6 abled in both, shall be entitled to a pension for each of such 
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7 disabilities, and at such a rate as is provided for by the pro- 
8 visions of the existing laws for each disability: Provided, 
9 That this act shall not be so construed as to reduce pensions 


10 in any case. 


February 14, 1877, the Senate agreed to the House amend- 
ment (Senate journal, 2d session, 44th Congress, p. 241) and 
on February 22, 1877, the same was presented to the President 
for his approval. 

On February 27, 1877, the President returned the bill to 
the Senate with the following message : 


“ EXECUTIVE MANSION, February 26, 1877. 
“To the Senate of the United States. 


“T have the honor to return herewith Senate Bill No. 234, 
“entitled ‘An act to allow a pension of $37 per month to sol- 
“diers who have lost both an arm and leg.’ Under existing 
“law soldiers who have lost both an arm and a leg are entitled 
“to draw a monthly pension of $18. The object of the bill is 
“to allow them $18 per month for each of these disabilities, or 
“$36 in all. It is returned simply for an amendment of the 
“title, which usually agrees with the provisions. When this 
“shall have been done I will very gladly give it my approval. 

“U. 8. GRANT.” 


(Note.—The President was mistaken in saying, “ Under 
existing law soldiers who have lost both an arm and a leg are 
entitled to draw a monthly pension of $18.” What he un- 
doubtedly meant to say was that the loss of one hand or one 
foot entitled a claimant to $18 per month.) 


And thereupon, “On motion of Mr. Ingalls, and by unani- 
“mous consent, it was ordered that the word ‘thirty-seven’ in 
“the title of the enrolled bill be stricken out and the word ; 
“<thirty-six’ inserted in lieu thereof; and, with the title so 7 
“amended, the bill to be returned to the President.” (Senate 
journal, second session, 44th Congress, p. 339.) 
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With the title so amended by the Senate (the concurrence of 
the House being waived or deemed of no consequence), the 
President approved the act the following day. But the title as 
thus amended is not at all in harmony with the body of the act. 
The House amendment, which was in the nature of a substitute 
for the Senate Bill, and of altogether u different character, and 
making altogether a different provision for those persons who 
had lost one hand and one foot, or who had been totally and 
permanently disabled in both, was concurred in by the Senate. 
The title, however, was suffered to stand without correspond- 
ing amendment. [t was an appropriate title to the bill as it 
originally passed the Senate; but it received absolutely no con- 
sideration as a title to the substitute by either the House or the 
Senate. A corresponding substitute for the title would have 
been “AN ACT TO ALLOW A PENSION FOR EACH DISABILITY TO 
SOLDIERS AND SAILORS WHO HAVE LOST BOTH A HAND AND 
Foot.” This is what the act in plain terms provides for. 

The bill was introduced in the Senate before the Depart- 
mental ruling cited in Henry Schmidt’s case. But before the 
Committee on Invalid Pensions reported the substitute to the 
House, the Secretary had rendered his decision and Schmidt 
was already rated at $50 per month under the provisions of the 
act of June 18, 1874. He had been re-rated and advanced to 
the first class for “‘loss of right arm and right thigh,” under 
the interpretation therein put upon the then existing pension 
laws. 

Now, is it not a fair argument for me to urge that the House 
ae Invalid Pensions knew of this ruling by the Sec- 
retary at*fime the substitute for the Senate Bill was reported 
to the House? Is it not fair argument for me to maintain that 
the committee not only knew of this decision, but that the pur- 
pose of the substitute, and especially of the proviso, forbidding 
a construction of the act that would reduce pensions in any 
case, was to adopt, ratify and confirm the construction thereby 
given to the then existing laws, with reference to those persons 
who had sustained a greater disability than results from the 
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“loss of one hand and one foot,” as mentioned in the body of 
the act, by having lost these limbs, one or both, near the body? 
Can the proviso possibly have any other meaning? Can it 
possibly have a different purpose? The act provides exclu- 
sively for those persons who “shall have lost one hand and one 
foot, or been totally and permanently disabled in both.” Un- 
less a case involve, merge or include the two disabilities therein 
specified, it cannot possibly be affected by the act. And yet 
the proviso forbids the reduction of the rate of pension in any 
case under the act. In what case could there be a reduction 
which this proviso forbids? Why in the case of Henry Schmidt 
“loss of right arm and right thigh,” in the cgses of the relator, 
‘“‘loss.of left arm at the shoulder and right at the hip;” of 
Hiram Smith, jr., “‘ loss of arm near the shoulder and left 
leg ;” of Philo Bierce, “ loss of left arm near the shoulder, left 
leg and shell wound calf of right leg;” of Cordenio Bruce, “ loss 
of left leg at the hip joint and left hand;” of John S. Fay, 
“loss of right arm and right thigh;” of George W. Clarke, 
“loss of right arm and right thigh;” of Charles Lamb, “ total 
loss use of right arm and right leg;” of Howard J. Webber, 
“total paralysis of the left arm, side and leg;” of Captain 
Henry A. Kircher, “loss of right arm near the shoulder and 
left leg above the knee ;” of Charles Lovely, “loss of left arm 
near the shoulder and right leg;” of Lewis Martin, “loss of 
- right arm near the shoulder and left leg;” of Henry Funking, 
“loss of right arm at the shoulder and left leg;” of Patrick 
Melvin, “ compound fracture of right arm and right thigh—arm 
amputed below the elbow,” and of Henry E. Dedell, “loss of 
left leg at the hip joint and total loss use of right hand ;” and 
also in the cases of those rated in the first class for precisely 
the same disability, viz: Philip Kreig, “loss of left arm and 
left thigh ;” John J. Winn (deceased), “loss of left arm and left 
thigh;” and Philip A. B. Kennedy, “loss of right arm and 
right leg.” .It is difficult to distinguish any difference in the 
degree of disability or helplessness in these several cases. But 
it is otherwise in the rate of pension allowed them severally. 
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Since June 6, 1866, more than $5,000 has severally been paid 
to Schmidt, Krieg, Winn and Kennedy than has been paid to 
each of the other persons named. Bierce, in addition to the 
loss of the left arm near the shoulder and left leg, received also 
a severe shell wound of calf of right leg, which, if it existed 
alone, would entitle him, according to the medical testimony in 
the case, to a pension of $16 per month. This is a much se- 
verer wound than Schmidt received in left shoulder, that is 
mentioned in the Secretary’s decision. 

The simple statement of the fact is all the comment that is 
needful upon this gross inequality and injustice in the admin- 
istration of the same laws and the same provisions of the law 
with reference to equally meritorious claimants, who are not 
only equally, but in precisely the same manner disabled. 
Frank Rose, the petitioner, for the “loss of the left arm at the 
shoulder and right leg at the hip,” is allowed a pension of $36 
per month, when, for either of these disabilities, the act of 
August 4, 1886 (Pension LI., p. 68), provides the specific rate 
of $45 per month, and while, fur instance, Philip Kreig is al- 
lowed $72 per month for “loss of left arm and left thigh.” In 
the face of these facts, comment is uncalled for. 

But I do maintain that Congress, by the proviso of the 
act of February 28, 1877, adopted a construction of these laws 
and their provisions, placed thereon by Secretary Chandler in 
the Henry Schmidt case, that is absolutely conclusive of the 
right of each of the persons named to a rating in the first class, 
at $25 per month from June 6, 1866; $31.25 from June 4, 
1872 ; $50 from June 4, 1872, and $72 per month from June 
17, 1878, under the provisions cited of sections 4697 and 4698 
and the acts of June 18, 1874, June 17, 1878, and by the oper- 
ation of the act of June 16, 1880 (Pension LI. pp. 6, 7, 35, 36, 
42 and 47), and that the refusal by the Bureau of Pensions 
and the Department of the Interior to grant such classification 
and rating of their pensions respectively, is a denial to each of 
those not so pensioned, of a plain legal right under the laws of 
Congress. And the prayer of the petitioner, founded upon the 
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But I dof maintain that Congress, by the proviso of the 
act of February 28, 1877, adopted a construction of these laws 
and their provisions, placed thereon by Secretary Chandler in 
the Henry Schmidt case, that is absolutely conclusive of the 
right of each of the persons named to a rating in the first class, 
at $25 per month from June 6, 1866; $31.25 from June 4, 
1872; $50 from June 4, 1872, and $72 per month from June 
17, 1878, under the provisions cited of sections 4697 and 4698 
and the acts of June 18, 1874, June 17, 1878, and by the oper- 
ation of the act of June 16, 1880 (Pension LI. pp. 6, 7, 35, 36, 
42 and 47), and that the refusal by the Bureau of Pensions 
and the Department of the Interior to grant such classification 
and rating of their pensions respectively, is a denial to each of 
those not so pensioned, of a plain legal right under the laws of 
Congress. And the prayer of the petitioner, founded upon the 
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allegations contained in paragraphs 11 to 25 of the petition, 
that this Court will so pronounce its judgment, calls for an ex- 
tra-judicial opinion in the sense on/y that a mandamus will not - 
lie to compel the respondent to so reissue their respective Pen- 
sion Certificates. To this extent the opinion prayed for may 
be considered extra-judicial. It is extra-judicial solely because 
it is outside of the narrow confines of the mandamus prayed for 
and not because it is out of the clear legal rights of the relator 
and his said comrades, in whose behalf, as well as his own, he 
petitions, under the laws. 
The relator has been adjudged to have lost “ one hand and 4 
' one foot,” while in the military service, and line of duty, as 
necessarily involved in the loss of his arm at the shoulder and 
leg at the hip, and is pensioned accordingly. He has his cer- 
tificate therefor, and in the language of the Court of Claims, 
this certificate “is prima facie evidence of his title to the pen- 
sion, and of all the facts that make his title,” (4 Ct. Cl., 219). ? 
It is the evidence that all duties involving the exercise of 
judgment and discretion have been performed. And the duty 
that shall thereafter devolve on the Commissioner of Pensions, 
by reason of subsequent legislation increasing the rate of pen- 
sion for the particular disability for which he is-already pen- 
sioned, will be of a purely ministerial character, and which the 
statutes require him to perform, rather in his individual, than 
in his official character. The act of March 3, 1883, increased 
the loss of his hand from $18 to $24, and a like increase for 
the loss of his foot from $18 to $24 per month, (Pension LI. 
56, 57), and the language of the law is that he “ shall receive a 
pension of $24 per month ” for the loss of a hand or foot. In 
like manner the act of August 4, 1886, (Pension LI. 68) further 


increased his pension for the loss of his hand to $30, and > 4 
granted a like increase to $30 per month for the loss of his 
foot. 


The act of February 28, 1877, and these two acts together 
provide the rate of pension that a person shall receive for the 
double loss of a hand and foot from March 3, 1883. After a 


27 


claimant has been adjudged to have sustained this double disa- 
bility in the manner and under the circumstances stated in the 
law, and such adjudication is evidenced by the issuance to him 
of a Pension Certificate, the only remaining duty is purely of a 
ministerial character, and consists of re-issuing, from time to 
time, the certificate, with the increase of rate, as shall by law 
be provided. The line that marks the difference between those 
duties, in such cases, that involve the exercise of judgment and 
discretion from those that are ministerial, and which the law 
enjoins, is as clearly defined as is the difference between an action 
Ex contract@fand an action Ex delicto. There is no chance for 
a mistake. Now in this case, the mandamus prayed for, is to 
compel the respondent to re-issue his certificate, as for the loss 
of one hand and one foot, as necessarily merged in his said 
greater loss, at the increased rates specifically provided therefor 
by law, and not for a rating in the first class for the greater 
loss at $25 from June 6, 1866, $31.25 from June 4, 1872, $50 
from June 4, 1874, and $72 from June 17, 1878, although it is 
perfectly clear that he has a legal right to such rating. The 
mandamus prayed for, is not to compel the respondent to grant 
the relator a pension, nor yet to fix the rate of his pension, but 
to grant the rating his certificate calls for under the mandate of 
the law. A mandamus will not lie to compel a classification in 
the first class at the higher rates, for the reason that the con- 
struction and application of the laws and the provisions men- 
tioned, to the greater degree of the petitioner’s disability in- 
volve the exercise of judgment and discretion—for the very 
reasons given by this Court in the case of Susan Decatur vs. 
Paulding, Secretary of the Navy, 14 Pet. 497. 

It is not, however, my purpose here to discuss the question 
whether a mandamus will lie in this case, and the next preced- 
ing case of Dunlap, and the case next following on the calendar 
of Miller. WhatI shall have to say on this question is re- 
served until I can hear from the Department of Justice in oppo- 
sition to the allowance of the writ in these three cases. All I 
care now to say is, that the mandamus prayed for in each case 
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is to constrain the respondent to re-issue their respective certi- 
ficates, with the ratings they respectively call for under the law. 

My purpose herein is to present such considerations as I am 
able, and feel in duty bound to present, why this Court should 
construe the laws and their provisions as contended for, al- 
though it be by an opinion outside of the strict limits of the 
case as made for the writ of mandamus. With this purpose in 
view I proceed: - 


Notwithstanding the legislative history qs herein given, the 
title of the act of February 28, 1877, instead of its body has for 
ten years been taken by the Bureau of Pensions and the De- 
partment of the Interior as the law, and its provisions have 
accordingly been administered in all cases, except the four cases 
of Schmidt, Kreig, Winn and Kennedy as hereinbefore stated. 
Excepting these four, all persons who have lost an arm and a 
leg or a hand and a foot have, severally been rated at $36 per 
month, because the title (amended at the instance of the Presi- 
dent by the Senate, the House not concurring as shown) pro- 
vides that rate, and not because of any thing contained in the 
body of the act. Repeated rulings have been made in one or 
another. of these cases to this effect. And the respondent in his 
annual report to the Secretary for 1887, says: 


“Some discretion should be lodged in the Commissioner in: 
cvirecting discrepancies in rates of pension for loss of limbs, or 
Congress should be asked by direct enactment to establish a 
table of rates for loss of limbs. The existing laws upon this 
point are inharmonious and are unjust. There is no sufficient 
reason why, if the amputation of a leg at the hip joint entitles 
a claimant to $45 per month, the loss of a leg and arm should 
together be rated at but $56. If, again, $45 be taken as a 
proper pension for a leg amputated at the hip joint, then the 
disability for performing manual labor from the loss of the 
foot and the hand should not be graded at a less figure! ” 


These views, already shown to be entirely erroneous, and 
the farthest possible from stating the laws correctly, can be 


29 


accounted for on no other hypothesis than that’ this worthless 
title, that was framed for the Senate Bill, and not for the House 
substitute, that became the act, was taken for the law, instead 
of the body of the act. In this case, however it may be in 
other cases, the title of the act is no part of the law, for the 
reason that the House of Representatives did not concur in the 
Senate amendment, suggested by the President. 

The latest Departmental ruling was in the case of Oscar 
Dunlap, on the question of the construction of this act, with 
reference to the loss of his right hand and right foot. The 
greater disability resulting from the head injury, not having 
been, at that time, passed upon, by the Commissioner of Pen- 
sions, was not considered. ‘The following letter from the Com- 
missioner of Pensions to Dunlap embraces the decision of the 
Department : 


DEPARTMENT OF THE INTERIOR, 


Law Division. BUREAU OF PENSIONS, 
K. -  Wasurneton, D. C., September 3d, 1887. 


Oscar Dun ap, Esq., 
Grand View, Dakota Ty. 

Str: By direction of the Hon. Secretary, you are preer 
that his decision under date of the 30th of August last, upon 
your appeal from the action of this office rejecting your claim 
for pension (increase) under Certificate No. 66,419, as late 
captain Co. “1” of the 26th Ills. Regt., is as follows : 

Mr Dunlap is pensioned at the rate of $36 per month under 
the act of February 28, 1877, on account of disability from the 
loss of his right hand near the wrist and the right foot at the 
ankle. 

The pensioner contends that under the act of March 3, 1883, 
he should be allowed the rate of $24 per month for each disa- 
bility, and under.the act of August 4, 1886, the rate of $30 per 
month for each disability. 
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The act of February 28, 1877, is entitled, “An act to allow 
“a pension of thirty-six dollars per month to soldiers who have 
“Jost an arm and a leg.” ‘The act provides “that all persons 
“who, while in the military or naval service of the United 
“ States, and in the line of duty, shall have lost one hand and 
“one foot, or been totally and permanently disabled in both, 
“shall be entitled to a pension for each such disability, and at 
“such rate as is provided for by the provisions of the existing 
“laws for each disability.” 

Both the title and body of the act set forth that the pension 
for the two disabilities should be the sum of the pensions for 
each disability as provided by the law as it existed at the date 
of the passage of the act of February 28, 1877. 

There is no law which authorizes the allowance of a higher 
rate for the two disabilities for which the applicant is pensioned 
than $36 per month. 

Your decision in the case is affirmed. Very respectfully, 
D. L. Hawkins, Assistant Secretary. 

Very respectfully, 
JOHN C. BLACK, 


Commissioner of Pensions. 


Here is apparently an effort to harmonize the body of the act 
with its title. The opinion says: “ Both the title and the body 
of the act set forth that the pension for the two disabilities 
should be the sum of the pensions for each disability, as pro- 
vided by the law as it existed at the date of the passage of 
the act.” 

The title of the act sets forth no such thing. On the contrary, 
it refers to no existing law, but plainly purports “to allow a 
pension of $36 per month to soldiers who have lost both an 
arm and a leg.” 

Neither does the body of the act “set forth that the pension 
for the two disabilities should be the sum of the pensions for 
each disability, as provided by the law as it existed at the date 
of the passage of the act,” but plainly and unmistakably declares 
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“That all persons who, while in the military or naval service 
of the United States, and in the line of duty, shall have lost one 
hand and one foot, or been totally and permanently disabled in 
both, shall be entitled to a pension for each of such disabilities, 
and at such a rate as is provided for by the provisions of the 
existing laws for each disability.” There is a great difference 
between what the act plainly declares and what the Assistant 
Secretary says it “sets forth.” If an examination had been 
made into the legislative history of Senate Bill 234, 44th Con- 
gress, first session, this decision would probably have never 
been made. ‘There is no chance for mistake here. The Senate 
Bill plainly provided for an increase for the loss of “ one hand 
and one foot ” from $24 to $37 per month. It did not adopt 
any new plan nor provide any new scheme for pensioning this 
double disability. On the contrary, it was in exact harmony 
with the previous provisions of the law granting for the same 
disability a pension of $20 per month from March 3, 1865, 
(Sect. 4697) and $24 per month from June 4, 1872, (Sect. 4698). 
Now, if the House did not intend to provide a different plan or 
scheme, and if it had been its purpose to continue the old plan, 
it is perfectly obvious that a mere amendment to the Senate 
Bill, by striking out the word “thirty-seven” and in lieu in- 
serting the word “ thirty-six,” would have been made, instead 
of striking out the whole body of the Senate Bill, after the en- 
acting clause, and substituting the House Bill, which was after- 
wards concurred in by the Senate and is now the law. The 
clear intent of Congress was, as manifested in the legislative 
history of this bill, to make a permanent provision for the loss 
of one hand and one foot by making the rate of pension therefor 
dependent upon the rates provided for the respective disabilities 
by the provisions of “existing law.” The intention was that 
this act should be a coexisting law with such provisions. A 
law that has been repealed or superseded is no longer an “ ex- 
isting law.” And if Congress should absolutely repeal the 
present existing law (act of August 4, 1886, Pension LI., p. 68), 

providing a pension of $30 per month for the loss of a hand or 
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foot, all pensions for the loss of both a hand and a foot would 
be thereby withdrawn, for there would then be no “ existing 
law,” for the act of February 28, 1877, to be construed with, to 
ascertain the rate for the loss of the hand or for the loss of 
the foot. 


There can be no doubt that this radical change, wrought in 
the law by the House substitute, with respect to the loss of both 
a hand and foot, was prompted by the Secretary’s decision in 
the Schmidt case, referred to. The purpose was to adopt that 
ruling as the correct exposition of the law, as to such cases as 
his, and this purpose is clearly evinced by the proviso, and at 
the same time to make the provision, as before stated, for the 
lesser disability of the loss of one hand and one foot. 


It follows from this that all persons who have the greater 
disability of the loss of an arm and a leg, and who have been 
rated as for the lesser disability of the loss of a hand and a foot, 
under this act, have been erroneously rated, and have: been 
denied their just rights under the law, as construed by Secre- 
tary Chandler and adopted by Congress. It does not, however, 
lie in the mouth of the respondent to say, upon the adjudication 
that is made and evidenced by the relator’s certificate, that he 
is not entitled, as for the loss of a hand and foot, to the specific 
rate of pension provided by law for this lesser disability. 


Nor can the act of February 28, 1877, be construed so as to 
grant to a person who has lost both an arm and a leg “a pen- 
sion for each of such disabilities, and at such a rate as is pro- 
‘vided for by the provisions of the existing laws for each dis- 
“ability.” The loss of a hand is in fact a less disability than 
the Joss of an arm at or above the elbow; and the loss of a foot 
is a less disability than results from the loss of a leg at or above 
the knee. The law then recognized this fact, by having pro- 
vided a higher rate of pension for the greater than for the less 
disability. The act, by its terms, is limited to the loss of “one 
hand and one foot,” and such loss cannot be made to include 
the greater loss of an arm and a leg, by any meaning the words 
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employed are capable of. The greater includes the less, the less 
not the greater. 

But it is due to Assistant Secretary Hawkins to say, that 
since these cases have been pending in this Court, another and 
different ruling has been drawn up in the case of Charles 
Lovely, one of the persons herein mentioned in which it is 
considered that the loss of “ one hand and one foot,” or the 
total and permanegt disability of both, entitles a claimant to 
the rating contended for, namely, $48 from March 3, 1883, 
and $60 per month from August 4, 1886. But this decision 
has not as yet been carried into effect. It is held in abeyance 
to abide the judgment of the Court in these cases, and, more 
particularly, its judgment on the questions I have herein dis- 
cussed, and which are of vital interest to these utterly maimed 
and crippled soldiers, and upon which, I am assured, the De- 
partment is equally desirous, with myself, that the Court 
sholud pronounce its judgment. 

And why should your Honors pronounce judgment in the 
premises? Why, to bring order out of confusion; to secure 
equality, justice and impartiality in the administration of these 
laws, to persons equally meritorious, equally disabled and from 
precisely the same cause or causes ; to lay down a uniform rule 
for the guidance of the Department and the Bureau of Pensions, 
for their construction and interpretation, so that “ fish shall not 
be made of one and flesh of another” in the administration of 
them ; and because the relator and his said comrades have a 
clear legal right to the same classification of their pension that 
has been accorded Henry Schmidt, and are denied this right 
by the respondent. Because Congress has adopted the con- 
struction put upon these laws by Secretary Chandler in the 
Schmidt case, which, by its terms plainly covers the case of the 
relator and his comrades mentioned. Because, before a like 
adjudication could be made in behalf of all the others in like 
manner with Schmidt disabled, the Secretary surrendered office 
to his successor. Because the then Commissioner of Pensions 
was succeeded in office by another person. Because these suc- 
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ceeding incumbents in office refused to follow the rulings in 
the ease of Schmidt, as a precedent in the other cases. Be- 
cause they neglected or omitted to look into the legislative his- 
tory of this Senate Bill 234, which fructified in the act of 
February 28, 1877, through the substitute of the House of 
Representatives, Congress thereby adopting and ratifying the 
construction thereby put on these laws. Because Congress, by 
the said act and the proviso thereof, did adppt, ratify and con- 
firm such interpretation as the correct exposition of these laws 
and these provisions. Because such adoption and ratification 
by Congress, is conclusive of the right of the petitioner and his 
said comrades to a like rating of bes sension in the first class. 
Because the petitioner and his comrades are without any other 
remedy, being barred from the Court of Claims by the ‘‘ Bow- 
man Act.” Because a mandamus will not lie to compel such 
classification, the exercise of judgment and discretion be- 
ing%required in the premises. Because the respondent, fol- 
lowing in the foot-steps of his immediate pred&cessor, refuses 
their prayer. Because their respective disabilities being of a 
permanent character, there is no change in the degree thereof, 
and no additional evidence can be furnished, and their appeal 
for justice is met with the plea of “ res judicata.” Because of 
the utterly absurd conclusions these erroneous rulings have led 
to, namely, that the loss of both an arm and a leg so near the 
body as to prevent the use of artificials limbs, entitles a claim- 
ant to $9 less pension per month, than the loss of eicher with- 
out the other. Because these laws, when properly construed 
and rightfully administered, afford equal and exact justice to 
all persons, by providing equal pensions for equal disabilities. 
These are some of the reasons why your Honors should pro- 
nounce judgment on the questions I have discussed. They ap- 
pertain to the rights of the petitioner and his comrades. There 
are other reasons, and, in my judgment, stronger reasons why 
this Court should pronounce its judgment in the premises ; and 
they appertain to the Court itself. They are, that this Tribunal 
is one of the three great co-ordinate branches of the govern- 
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ment, created by the people, and not by Congress. The same 
Constitution that creates the Executive and Legislative branches 
of the Government, creates also this Court. Here resides the 
sovereignty of the people, as to the power and authority of in- 
terpreting and expounding the Constitution and the laws of 
Congress, and when that power and authority are exercised in 
behalf of a citizen of the United States having legal rights under 
those laws, the judgment of this Court is conclusive of those 
rights, and it is of no consequence that such judgmeat be pro- 
enounced in matters that are outside of the restricted limits of 
the writ of mandamus. It is enough if they have a necessary 
legal connection. The modern rule, and correct rule, that 
limits the judgment to those matters and things that are neces- 
sarily involved in the adjudication, can have no application 
here. Ifthe provisions of the law, that are cited, entitle the 
relator to a rating of his pension in the first-class—if Secretary 
Chandler correctly construed those provisions in the Henry 
Schmidt case—and, especially, if Congress adopted his construc- 
tion, as I contend it did, by the act of February 28, 1877, and 
the proviso thereto, then why should not this Court say so? 
Justice demands it. The legal rights of these maimed soldiers 
call for it. Such judgment will not create confusion in the 
administration of the Pension Law, but will bring order out of 
confusion. There is not a reason given in any case for refus- 
ing an extra judicial opinion, that does not contain, in itself, 
the very reason why such opinion should be delivered in this 
particular case. 

In the ease of Decatur vs. Paulding (14 Pet., 497), which 
was a sort of a bill in equity praying for mandamus to compel 
the respondent, as Secretary of the Navy, to pay a certain sum 
of money, “ or such part or portion thereof as your Honors may 
direct,” and in which the relatrix does not show herself entitled 
to any relief whatever, either in law or in equity, much less by 
the writ of mandamus, the petitioner founds her claim for the 
writ, not upon an adjudication in her behalf (which is an indis- 
pensible requisite in all cases for mandamus), but upon an ad- 


36 


jadication expressly against her right to the pension claimed. 
Her contention was that the law providing a pension, in rate 
equal to the half pay of a post captain, should be construed to 
include rations and allowances, and the Court was asked to so 

construe it, notwithstanding a uniform construction to the con- 
trary had always been put upon it by the Department. Upon 

this point the Chief Justice said: “It is understood from the 

“ Secretary’s return to the mandamus, that in allowing the half 
“pay, it has always been calculated by the pay proper, and that 

“the rations, or emoluments to which the officer was entitled, , 
“ have never been brought into the calculation. Suppose the 

“Court had deemed the act required by the resolution in 

“question a fit subject for a mandamus, and, in expounding it, 

“ had determined that the rations and emoluments of the officer 

“ were to be considered in calculating the half-pay. We can 

“ readily imagine the confusion and disorder into which such a 

“ decision would throw the whole subject of pensions and half- 

“ pay,” p. 516. 

There is no “confusion and disorder” to be wrought in the 
ease at bar by the Court construing the laws and provisions of 
the law in question. On the contrary, to do so, would be to 
bring order out of confusion. 

The case of the State of Kentucky vs. Dennison, (24 How., 
66), was a petition for a mandamus against the Governor of 
Ohio to compel the surrender of a fugitive from justice. In an 
elaborate extra judical opinion this Court expounded the consti- 
tutional provisions for the redition of fugitive criminals from 
one State to another, defined the rights of the State from which 
the criminal had fled, and the correlative duties of the State in 
which the fugitive had taken refuge. The opinion sustains the 
right of the State of Kentucky, but the motion for the writ is 
denied in these words: “ But if the Governor of Ohio refuses 
“ to discharge this duty, there is no power delegated to the gen- 
“eral Government, either through the Judicial Department or 
“any other Department to use any coercive means to compel 
“him. And upon this ground the motion for mandamus must 
“ be overruled.” The refusal of the Governor of Ohio to sur- 
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render up the fugitive in the case, was on the ground that the 
offense charged was not embraced in the words, “ treason, fel- 
ony, or other crime,” used in the Constitution. This Court 
felt in duty bound to define the meaning of these words, and 
did so, and its judgment is none the less binding because the 
opinion was extra judicial, the Court having no jurisdiction to 
issue the writ. 

There are many cases in which this Court has, on the one 
hand, delivered extra judicial opinions, while, on the other, 
there are many cases in which such opinion has been refused. 
I think this rule may be fairly deduced from all the cases; 
that whenever it is shown that the Government, or the indi- 
vidual has a legal right, and that right is incident to the very 
matters that are necessarily involved in the adjudication, the 
Court will express its opinion upon such question of right, 
when it shall appear that the law affords no direct remedy. 

The opinion of the Court in the case of Marbury vs. Madi- 
son, (1 Cranch, 137) may be thus accounted for. This is the 
first case for mandamus egainst an executive officer in this 
Court. The suit was brought here in the first instance, as 
though the Court had original jurisdiction. The petition was 
for mandamus to compel the Secretary of State to deliver to 
the petitioner his commission as Justice of the Peace in and 
for the County of Washington, and District of Columbia. The 
last thing decided in the elaborate opinion by Chief Justice 
Marshali, was that the Court had no original jurisdiction of 
the case, and the motion for the writ was overruled, and the 
rule was discharged on these grounds. As to all other ques- 
tions decided (and they are numerous), the opinion is extra 
judicial—outside of the case. Upon the facts in the case the 
Court decided that the relator was entitled to his commission as 
such Justice of the Peace, and that it was the duty—ministerial 
duty—of the respondent to deliver the same to nim, and that 
mandamus was the proper remedy. Among the supposed 
cases that are considered with reference to the remedy by man- 
damus, Chief Justice Marshall supposes a case that exactly 
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meets the exigencies of the three cases of Dunlap, the relator, 
and Miller under consideration, His Honor said: “ By the act 
“ concerning invalids, passed in June, 1794, Vol. 3, p. 112, the 
“ Secretary of War is ordered to place on the pension list all 
“persons whose names are contained in a report previously 
“made by him to Congress. If he should refuse to do so, 
“ would the wounded veterans be without remedy? Is it to be 
“ contended that where the law in precise term, directs the per- 
“ formance of an act, in which an individual is interested, the 
“law is incapable of securing obedience to its mandate? Is 
“it on account of the character of the person against whom the 
“complaint is made? Is it to be contended that the Heads of 
“ Departments are not amenable to the laws of their country,” 
p- 164. 

I will diverge for a moment io call attention to how forcibly 
the language here used by the great Chief Justice applies to 
these cases. 

Upon the very adjudication made in the Dunlop case and 
evidenced by his certificate, the mandate of the law is, that he 
“shall be entitled to $25 per month” from June 6, 1866 ; $31.25 
from June 3872 ; $50 from June 4, 1874, and $72 per month 
from 1 8. And so it is in the case of Miller. In the case 
of the relator, considered as for the loss of a hand and foot, the 
madate of the law is that he “ shall be entitled to a pension for 
each of such disabilities, and at such a rate as is provided for 
by the provisions of the existing laws for each disability,’”’ and 
the “ existing laws” provide $24 per month for each from March 
3, 1883, and $30 for each from August 4, 1886. 

Resuming. Considering then the great importance of the 
the questions presented, the legal right of the relator and his 
said comrades to a rating of their pensions in the first class, at 
the rates aforesaid, and that the law affords no direct remedy 
for the redress of their complaint—that, as the said laws and 
provisions are now construed and administered by the Pension 
Bureau, the most glaring inequality exists in the matter of rates 
of pension as to those persons equally, and in precisely the same 
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manner, and from the same cause or causes disabled, all to the 
prejudice of the relator and his said comrades; and further, 
considering the great confusion, the great injustice, that have 
arisen by reason of the contradictory rulings and decisions of 
the Department and Pension Bureau, under different adminis- 
trations, resulting in the utterly absurd holding as to the relator 
and his comrades mentioned, that the said laws and provisions 
provide a greater pension by $9 per month for the loss of an 
arm or a leg alone, so near the body as to prevent the use of 
artificial limbs, than for both such losses combined; I respect- 
fully submit to the Court if there ever was, or if there ever can 
exist, a case, that calls for an extra-judicial opinion of this 
Court, the case of the relator does. 


In conclusion, I will call attention to the great merit of these 
cases—to the fact that the equity of the statutes inclines 
strongly to these petitioners. They are not claimants, nor 
petitioners, for or on account of any disability from any disease 
alleged to have been contracted in the service and line of duty, 
and which human flesh is heir to, whether in the army or out 
of it. Nor is it necessary to figure out the causes of their 
utterly helpless condition through the aid of the elastic and 
plastic medical «doctrine of “ pathological connection and 
sequence.” On the contrary, their disabilities and the causes 
thereof are open to ocular proof. Unlike cases of disability 
resulting from disease, the causes of their helplessness are sus- 
ceptible of absolute proof. Their limbs were torn from their 
bodies by the bursting shells, and solid shot of the enemy. 
Their wounds were received in battle. By reason of the cer- 
tainty of the justice and merit of their claims the equity of these 
laws enclines with strong arms to their cause. 


As a part of my argument on this point, and as an exhibit, 
illustrating much more forcibly than words can, the great help- 
lessness of the condition of the relator and his comrades, I 
attach to my brief copies of the photographs of Frank Rose, 
plaintiff in error, frontispiece, Hiram Smith, Jr., p. 5, Philo 
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Bierce, p. 10, John S. Fay, p. 15, George W. Clarke, p. 20, and 
Cordenio Bruce, p. 25. 

This photograph of Rose is from the original taken the day 
he left the hospital. On the stand, and extending along the 
right forearm, will be seen the perforated femur taken from the 
right thigh. The photographs of the others have been recently 
taken. These are no worse off than are the others whose pho- 
tugraphs are not exhibited. They are all about alike disabled. 

J. G. BIGELOW, 
Attorney for Plaintiff in Error. 
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Bierce, p. 10, John S. Fay, p. 15, George W. Clarke, p. 20, and 
Cordenio Bruce, p. 25. 

This photograph of Rose is from the original taken the day 
he left the hospital. On the stand, and extending along the 
right forearm, will be seen the perforated femur taken from the 
right thigh. The photographs of the others have been recently 
taken. These are no worse off than are the others whose pho- 
tographs are not exhibited. They are all about alike disabled. 

J. G. BIGELOW, 
Attorney for Plaintiff in Error. 
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Supreme Court of the United States. 
Octroser Term, 1888. 


Tue Unirep STATES EX REL. FRANK 
Rose, plaintiff in error, 
vs. No, 992. 
Joun C. Biack, COMMISSIONER OF | 
Pensions. 


BRIEF FOR THE DEFENDANT IN ERROR. 


ee ae ee ne 


iian€ to 
~ . ble 


catdudamerae 
é 


orn 
ti 
P 


i 


ee 
So acter 


4. 
i 


Supreme Court of the United States. 


OcToBER ‘l'erM, 1888. 


Tue Unirep States EX REL. FRANK ) 
Rose, plaintiff in error, | 

i vs. > No. 992. 
; Joun C. BLAck, COMMISSIONER OF | 
: Pensions. J 


- BRIEF FOR THE DEFENDANT IN ERROR. 


| This is an application for a mandamus to compel 
| the Commissioner of Pensions to increase the 
allowance of the relator as a pensioner. 


The relator was in the military service of the 
United States during the late war, and served in 
Company D, Fifty-seventh New York Volunteer 
Infantry. 


He received wounds in battle which resulted 
in the amputation of his left arm at the shoulder 


and right leg at the thigh. 
8691 
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He says he was allowed a pension as for the 
loss of one hand and one foot—that is to say, 320 
per month—from the 3d of March, 1865, under 
section 4697, Revised Statutes; $24 per month 
from the 4th of June, 1872, under section 4698 - 
and $36 per month from the 28th of February, 
1877, under the act of that date, taken in con- 
nection with said section 4698, providing a pen- 
sion for the loss of a hand or foot of $18 per 


month. 


But relator claims that he is entitled to $25 
per month from 6th June, 1866; 331.25 per 
month from 4th June, 1872; $50 per month 
from 4th June, 1874; and 572 per month from 
17th June, 1878. 


The Commissioner of Pensions rules one way 
and the relator contends that he should have 


ruled another way. 


Without bringing the Commissioner before the 
court by laying a rule on him, the court below 
dismissed the petition. 


The Commissioner was never in court while 
the case was in the court of first instance, nor 


"Ja 


3 


does this court get jurisdiction over him by vir- 
tue of the citation which is incidental to its ap- 
pellate power. 


The undersigned appears as amicus curie. 


ARGUMENT. 


It is hardly necessary to add anything to the 
argument contained in the brief filed in No. 991; 
as the two cases are identical in principle. In 
both the attempt is to control the Commissioner of 
Pensions in the executive function of interpret- 
ing the laws which Congress has made it his duty 
to administer, and in administering which this 
court has said again and again that it will not 
attempt to control his judgment. 


The relator has not made it clear that the 
amount in controversy is over 55,000. 


It is respectfully submitted that the judgment 
must be affirmed. 
Wm. A. Maury, 
Assistant Attorney-General. 
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Jupp & Derwerivyer, Painters, WAsHINGTON, APRIL 12, 1888. 


U. S. EX REL. CHARLES R. MILLER VS. JOHN C. BLACK, COM’R, &c. 1 


1 Petition for Mandamus. Filed Dec. 15, 1887. 


In the Supreme Court of the District of Columbia, the 15th day of 
December, 1887. 


Tue Unitep States ex relatione CHARLES R. MILLER 
vs. No. 28316. 
Joun C. Brack, Commissioner of Pensions. 


To the honorable the chief justice and the justices of the supreme 
court of the District of Columbia: 


The petition of your relator, Charles R. Miller, respectfully repre- 
sents— 

1. That he is a citizen of the United States and of the State of 
Ohio, but is temporarily residing in the city of Washington and 
District of Columbia. He brings this suit in the name of the United 
Siates for and in his own behalf. 

2. That the respondent, John C. Black, is also a citizen of the 
United States and of the State of Illinois, is the Commissioner of 
Pensions, and as such is sued. 

3. And your relator alleges that he served in Company “ D,” 8th 
Ohio{Cavalry, in the military service of the United States, during 
the late civil war; that while in said service and in the line of duty 

he sustained in battle such wounds and injuries as resulted 
2 at the time thereof in his total and permanent helplessness ; 

that his said wounds and injuries resulted in the necrosis of 
the spine, followed by anchylosis of the spinal column, the necrosis 
of the bones of his left leg and foot, followed by anchylosis of the left 
knee, ankle, and toes of the left foot and atrophy of the entire limb, 
whereby he became, was, and still is so totally and permanently dis- 
abled as to be rendered utterly helpless or so nearly so as to require 
the regular aid and attendance of another person. ; 

4. And your relator further alleges that for his said disabilities 
the law provides the following rates of pension, namely, $25 per 
month from June 6, 1866; $31.25 per month from June 4, 1872; 
$50 per month from June 4, 1874, and $72 per month from June 17, 
1878. 

5. But your relator alleges that the Pension Office, under the ad- 
ministration of the predecessors of the respondent, granted tu your 
relator a pension for the total and permanent disability of his left 
leg only, and granted him a rating therefor by pension certificate 
No. 55356 of $15 per month from June 6, 1866 ; $18 per month from 
June 4, 1872; $24 per month from November 23, 1881,and $30 per 
month from March 7, 1883, instead of granting him a pension for 
his entire disabilities aforesaid and at the aforesaid ratings, as pro- 
vided by law therefor. 

6. And your relator further says that he often made application 
to the Pension Office to currect its said errors and often demanded 
of the Commissioner of Pensions for the time being the reissuance 


1—1404 


9 THE UNITED STATES EX REL. CHARLES R. MILLER VS. 


of his said certificate with ratings so corrected as to be con- 
3 formable to Jaw and commensurate with his entire disabilities 

aforesaid, which are clearly established by the record and evi- 
dence on file in his said case. 

But he alleges that the Pension Office, under the predecessors of 
the respondent, refused to comply with his demands and rejected 
his said applications. 

7. And your relator further says that, after repeated fruitless 
efforts to obtain at the hands of the Pension Office a proper and im- 
partial administration of the pension laws in his behalf, he finally 
appealed from the adverse action, ruling, and decision of the then 
Commissioner of Pensions to the honorable Secretary of the Interior 
for a redress for his grievances, and he says that this whole controversy 
between himself and the Pension Office respecting the question of 
the rating of his pension came before the honorable Secretary in 
person for his official action and decision, and he avers that the Sec- 
retary, upon a personal, careful inspection of the record and all the 
evidence filed therein in his case and on due consideration thereof 
made and rendered the following official decision: 


DEPARTMENT OF THE INTERIOR, 
W AsHINGTON, D. C., February 12, 1885. 
The Commissioner of Pensions. 

“Sir: Herewith are returned the papers in the pension claim— 
certificate No. 55356—of Charles R. Miller. 

It appears from the papers that Mr. Miller’s claim was before this 

Department on the 6th instant, and it was held that the pen- 
4 sioner is greatly disabled, and it is evident from the papers in 

his case that he is utterly unable to do any manual labor, 
and he is therefore entitled to $30 per month under the act of March 
3, 1883, which has been allowed him by your office. 

Since the departmental decision above referred to the papers in 
the claim have been carefully reconsidered by the Department and 
a personal examination of the pensioner made, and it satisfactorily 
appears that he is unable to put on his shoe and stocking on the 
foot of his injured leg, for the reason that the nearest point that can 
be reached by hand from foot is 23 inches, and for the further rea- 
son that from ‘necrosis of the lower vertebra of spine, producing 
anchylosis of the spinal column and destruction of some of the 
spinal nerves,’ he is unable to bend his back. | 

After a careful review of all the facts in this case, the Department 
is constrained to think that the pensioner comes under the meaning 
of the law granting pensions to those persons who require aid and 
attendance. The decision of the 6th instant is therefore overruled. 

Very respectfully, H. M. TELLER, Secretary.” 


8. And your relator avers that the said official decision of the 
Secretary of the Interior, so made as aforesaid, wasa final adjudica- 
tion of his claim in his favor, and conclusively establishes his right 
under the law to be rerated at $25 per month from June 6, 1866; 
$31.25 per month from June 4, 1872; $50 per month from June 4, 
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1874, and $72 per month from June 17, 1878, and to paid the dif- 
ference monthly between these sums and what - been al- 
5 lowed him; and all that remained for the then Commissioner 
of Pensions to do in the premises was the simple ministerial 
duty of accordingly carrying the said final official decision of the 
Secretary into execution. 

But your relator says that the then Commissioner of Pensions, in- 
stead of performing the whole of his ministerial duty under the 
decision of the Secretary aforesaid by reissuing your relator’s said 
certificate with the increased ratings aforesaid, as provided by law, 
for the disabilities your relator was so finally adjudged to have had 
from the time of the incurrence of his said wounds and injuries, 
and to now have reissued your relator’s certificate at $50 per month 
from January 14, 1885; and while this ministerial duty was thus 
but partially performed the respondent succeeded in the office of 
Commissioner of Pensions and became thereby obligated and in 
duty bound to execute so much of the said decision of the Secretary 
of the Interior as his predecessor in office had neglected or omitted 
to execute. 

10. And your relator avers that it was and now is the simple 
ministerial duty of the respondent as Commissioner of Pensions, 
imposed by the said final judgment and decision of the Secretary, 
permitting and suffering the respondent to exercise no choice nor 
discretion in the premises, to reissue to your relator his said pension 
certificate at $25 per month from June 6, 1866; $31.25 per month 
from June 4, 1872; $50 per month from June 4, 1874, and $72 per 
month from June 17, 1878, as provided by law for those persons 
who while in the military or naval service of the United States and 
in the line of duty shall have been so totally and permanently dis- 

abled as to render them utterly helpless, or so nearly so as 
6 to require the regular aid and attendance of another person, 

and which said degree of disability your relator is finally 
adjudged by said decision to have; but your relator alleges that 
the respondent, as Commissioner of Pensions, has refused and still 
refuses to so reissue your relator’s said pension certificate or to dis- 
charge the plain duty imposed upon him by the said official action 
and decision of the Secretary toward your relator, although often 
requested by your relator so to do. 

Wherefore your relator prays as follows: 

That the peremptory writ of mandamus may issue out of this 
honorable court, directed to the respondent, commanding him, as 
Commissioner of/ Pensions, to forthwith reissue to your relator his 
said pension certificate with the fullowing ratings: 

$25 per month from June 6, 1866; $31.25 per month from June 
4, 1872; $50 per month from June 4, 1874, and $72 per month from 
June 17, 1878, first deducting the amount that has been paid your 
relator; and further ordering and commanding the respondent, as 
Commissioner of Pensions, to do what the law requires him to do 
in all the premises. 
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And to this end your relator will ever humbly pray. 
CHARLES R. MILLER. 
J. G. BIGELOW, 


S. S. HENKLE, 
Solicitors for Relator. 


District OF COLUMBIA, 88 : 


I solemnly swear that I have heard read the foregoing petition 
by me subscribed and know the contents thereof; that 

7 the facts therein stated of my own knowledge are true, and 
that the facts therein stated upon information and belief. I 


believe to be true. 
CHARLES R. MILLER. 


Subscribed and sworn to before me this 12th day of November, 


1887. 
RUTLEDGE WILLSON, [sgEat.] 
Notary Public. 


Referred to the gen. term, to be heard there in the first instance. 
W. 8. COX, J. 


Court Proceedings. 


Proceedings before the supreme court of the District of Columbia, 
sitting in general term, commencing fourth Monday, January 23, 
1888. 

Present: Presiding, Chief Justice Edward F. Bingham, and Alex- 
ander R. Hagner, Charles P. James, and William M. Merrick, asso- 
ciate justices. 

Monpay, January 23d, 1888. 

By order of the justices presiding the court is opened by procla- 

mation of the marshal, pursuant to rule of court. 


* * * * * * ; ae 


TuEspAay, February 21, 1888. 


Session resumed pursuant to adjournment. 
Present: Justices Bingham, James, and Cox. 


+ * * * * * * 
8 Tue Unitep States ez relatione 
shannon At Law. No. 28316. 


Joun C. Biacx, Commissioner of Pensions. 


For mandamus. 


This cause coming on to be heard, on motion of the relator for a 
rule on the respondent to show cause, and counsel having been heard 
thereon, it is thereupon, on due consideration thereof, this 21st day 
of February, 1888, by the court ordered, adjudged, and decreed that 
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the motion be, and the same hereby is, overruled; and it is further 
ordered, adjudged, and decreed that the petition be, and the same 


hereby is, dismissed. 
EB. F. BINGHAM, 
Chief Justice. 


ial * * * * * * 


Tuurspay, March 8, 1888. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Bingham and Justices James and Cox. 


THe Unitrep Srares ex relatione CHARLES R. 
L 
ee At Law. No. 28816. 
Joun C. Brack, Commissioner of Pensions. 


For mandamus. 


The petitioner in this cause having sued out a writ of error 
9 to the Supreme Court of the United States on the final judg- 
ment of this court dismissing the petition, the bond is fixed 

in the penalty of one hundred dollars. 


By the court: 
E. F. BINGHAM, 


Chief Justice. 


10 In the Supreme Court of the District of Columbia, the 8th 
day of March, 1888. 


Tue Unitrep States ex relatione CHARLES R. MILLER 
vs. No. 28316. 


Joun C. Brack, Commissioner of Pensions. 
In error. 


Know all men by these presents that we, Charles R. Miller, Ira 
Gordon, and George Henderson, are bound unto the above-named 
John C. Black, Commissioner of Pensions, in the sum of one hun- 
dred dollars, to be paid to the said John C. Black, Commissioner of 
Pensions, his executors or administrators; to which payment, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and admin- 
istrators firmly, by these presents. 

Sealed with our seals and dated this 8th day of March, 1888. 

Whereas the above-named —— has prosecuted a writ of 
error to the Supreme Court of the United States to reverse the judg- 
ment rendered in the above suit by the said supreme court of the 
District of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Charles R. Miller, relator, shall prosecute his said writ of 
error to effect and answer all damages and costs if he shall fail to 
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make good his plea, then this obligation shall be void; otherwise | 
the same shall be and remain in full force and virtue. 


CHARLES R. MILLER. [SsEat. a 
IRA GORDON. SEAL. a 
GEORGE HENDERSON. |sEAt. _ 
Sealed and delivered in presence of— =“ 
J. G. BIGELOW. 
+ 
Approved : | 
E. F. BINGHAM, L 


Chief Justice. 
[Endorsed :] Filed Mar. 9, 1888. R. J. Meigs, clerk. 


11 UnitTep STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings as also in the rendition of 
a judgment in a plea which is in the said court before you, between 
The United States ex relatione Charles R. Miller and John C. Black, 
Commissioner of Pensions, being No. 28316, at law, a manifest error 
hath happened, to the great damage of the said relator, as by his 
complaint <1 poop and it being fit that the error, if any hath hap- ic 
pened, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf,‘therefore you are hereby com- 
manded, if judgment be therein given, under your seal, distinctly 


and openly, to send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 


ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the law and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 9th day of March, in the year of our Lord 1888, 
and of the Independence of the United States the one hundred and 
twelfth. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk. ~ 


District or CotumsiA, 70 wit: 


To John C. Black, Commissioner of Pensions: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, | 
wherein The United States ex rel. Charles R. Miller is plaintiff and 3 
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you are defendant, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be corrected so 
that speedy justice be done the parties in that behalf. 
Witness E. F. Bingham, chief justice of the said supreme court of 
the District of Columbia. 
E. F. BINGHAM, 


Chief Justice. 


12 [Endorsed :] No. 28316. Law. The United States ez rel. 
Charles R. Miller vs. John C. Black, Com’r of Pensions. P. 
M’ch 15, ’81. Joyce. Writ of error and citation. 


Served copy of the within writ of error and citation on John C. 
Black, Commissioner of Pensions, March 15, 1888. 
A. A. WILSON, Marshal. 
J. G. BIGELOW, Aft’y. 


13 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 
SuPREME CouRT OF THE DistTRIcT oF COLUMBIA. 


I, Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 16th day of March, 
1888. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


Justice’s Certificate. 


I, E. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by Return J. Meigs, clerk of the said court, to be 
in due form. 

Witness my hand and seal this 16th day of March, 1888. 

E. F. BINGHAM, [sxKat.] 
Chief Justice. 


Clerk’s Certificate to Justice’s Official Charagter. 


I, Return J. Meigs, clerk of said court, hereby certify that E. F. 
Bingham, whose genuine signature is subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 
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Witness my hand and the seal of said court this 16th day of 
March, 1888. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 


Assistant Clerk. 
Endorsed on cover: District of Columbia supreme court. No. 


1404. The United States ex rei. Charles R. Miller, plaintiff in error, 
Filed April 2, 1888. 


vs. John C. Black, Commissioner of Pensions. 


IN THE 


Supreme Gourt of the United States. 


OCTOBER TERM, 1887. 


THE UNITED STATES, ez-relatione, ) 
CHARLES R. MILLER, 
Plaintiffs in Error 
vs 


JOHN C. BLACK, 
COMMISSIONER OF PENSIONS, 
Defendant in Error. } 


For Mandamus. 
No. 1404 


In Error to the Supreme Court of the 
District of Columbia. 


MoTION BY THE RELATOR TO ADVANCE THIS CASE UNDER 
CLAusE 6, RuLE 26, or THE CourRT. 


J. G. BIGELOW, 
S. 5. HENKLE, 
Attorneys for plaintiffs in error. 


WASHINGTON, D. C.: 
BYRON S. ADAMS, PRINTER, 
514 EiGuTH STREET. 
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Witness my hand and the seal of said court this 16th day of 
March, 1888. 


[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
iy J. R. YOUNG, 
Assistant Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1404. The United States ex rel. Charles R. Miller, plaintiff in error, 
vs. John C. Black, Commissioner of Pensions. Filed April 2, 1888. 
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IN THE 


‘Supreme Court of the United States, 


OCTOBER TERM, 1887. 


THE UNITED STATES, ex-relatione, » 
CHARLES R. MILLER, 
> p. .. . 7 . 
Plaintiffs in a, ro? For Mandamus. 


1S - 

7 ¥ ‘ r aN . 04 
JOHN C. BLACK, se 

COMMISSIONER OF PENSIONS, 

Defendant in Error. } 


In Error to the Supreme Court of the 
District of Columbia. 


MoTION BY THE RELATOR TO ADVANCE THIS CASE UNDER 


CLAUSE 6, RuLE 26, or THE CouRT. 


| J. G. BIGELOW, 
S. S. HENKLE, 


Attorneys for plaintiffs in error. 


WASHINGTON, D. Cc. : 
BYRON S. ADAMS, PRINTER, 
514 EIGHTH STREET. 
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IN ‘THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE UNITED STATES, ez-relatione, » 
CHARLES R. MILLER, 


Plaintiffs in Error | Woe Mandamus. 


vs. 
JOHN C. BLACK, No. 1404 
COMMISSIONER OF PENSIONS, 
Defendant in Error. } 


y 


In Error to the Supreme Court of the 
District of Columbia. 


MoTION BY THE RELATOR TO ADVANCE THIS CASE UNDER 
CLAUSE 6, RuLE 26, oF THE CouRT. 


And now comes the above-named relator, and moves the 
Court to advance this cause, and for a speedy hearing thereof, 
on the following grounds : 

1. The petition in this case is for the peremptory writ of 
mandamus against the respondent as Commissioner of Pensions. 
It was filed in the Court below, December 15, 1887, and was 
certified by the Justice holding the Circuit Court to the Gen- 
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eral Term, to be heard in the first instance. The Court in 
General Term refused the relator’s motion for a rule on the re- 
spondent, and dismissed his petition without a hearing thereof 
on the merits. 

2. The Court below having refused the relator a hearing on 
the matters alleged in his petition, the case is still an ex parte 
proceeding, though brought into this Court by writ of error on 
final judgment dismissing the petition. 

3. The respondent was not brought into the Court below. 
His citation to appear in this Court in the first instance results 
from the anomalous action of the Supreme Court of the District 
of Columbia refusing the relator the right to a hearing on his 
said petition. We do not admit that the respondent can be 
brought into Court in this manner. 

4. The questions presented by the petition are of great im- 
portance to the relator, involving his legal rights under the laws 
of the United States. 

5. The tenure of office of the respondent as Commissioner of 
Pensions is of uncertain duration. @ 

We submit herewith our brief and argument on the merits of 
the case. 


J. G. BIGELOW, 
8S. S. HENKLE, 
- Attorneys for plaintiffs in error. 


To Joun C. BLAcK, Commissioner of Pensions, 
Defendant in error. 

You will please take notice that we shall on Monday, the 
30th day of April, A. D. 1888, submit the motion, of which the 
foregoing is a copy, tothe Supreme Court of the United States, 
for its judgment thereon. 

J. G. BIGELOW, 
S. S. HENKLE, 


Attorneys for plaintiffs in error. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE UNITED STATES, ex-relatione, ) 
CHARLES R. MILLER, 


Plaintifs in Error | oe Mandamus. 


Us. A 
JOHN C. BLACK, No, 1404 


COMMISSIONER OF PENSIONS, 
Defendant in Error. | 


In Error to the Supreme Court of the 
District of Columbia. 


THe RELATOR’s CASE. 


The relator, Charles R. Miller, filed his petition in the court 
below for the peremptory writ of Mandamus against the res- 
pondent, December 15, 1887, and alleged : 

1. That he was in the military service of the United States dur- 
ing the late civil war and served in Company “ D,” 8th Ohio 
Cavalry. That while in said service and line of duty, he sus- 
tained in battle such wounds and injuries as resulted at the 
time thereof in his total and permanent helplessness. That his 
said wounds and injuries resulted in the necrosis of the spine, 
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followed by anchylosis of the spinal column; the necrosis or 
the bones of his left leg arid foot, followed by anchylosis of the 
left knee, ankle and toes of the left foot, and atroply of the en- 
tire limb. That he became thereby, was, and still is so totally 
and permanently disabled as to be rendered utterly helpless, or 
so nearly so, as to require the regular aid and attendance of 
another person. 

2. That for his said disabilities the law provides the follow- 
ing rates of pension, namely: $25 per month from June 6, 
1866; $31.25 from June 4, 1872 ; $50 from June 4, 1874, and 
$72 per month from June 17, 1878. 

3. But that the Pension Office under the predecessors of the 
respondent, granted him a pension by Pension Certificate num- 
bered 55,356 for the total and permanent disability of his left 
leg only, and at the rate of $15 per month from June 6, 1866 ; 
$18 from June 4, 1872; $24 from November 23, 1881, and 
$30 from March 7, 1883, instead of granting him a pension for 
his entire disabilities aforesaid, and at the ratings aforesaid as 
provided by law therefor. 

4. That he had often applied to the Pension Office to cor- 
rect its said errors, and often demanded of the Commissioner 
of Pensions for the time being, the reissuance of his said Cer- 
tificate with ratings so corrected as to be conformable to law, 
and commensurate with his entire disabilities aforesaid, which 
he avers are clearly established by the record and evidence on 
file in his said case. Brit that the Pension Office under the 
predecessors of the respondent refused to comply with his de- 
mands and rejected his said applications. 

5. That after repeated fruitless efforts to obtain at the hands 
of the Pension Office a proper and impartial administration of 
the Pension Laws in his behalf, he finally appealed from the 
adverse action of the then Commissioner of Pensions to the 
Honorable Secretary of the Interior for a redress of his griev- 
ances. And alleges that the whole controversy between him- 
self and the Pension Office, respecting the question of the rat- 
ing of his pension, came before the Honorable Secretary in 
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person, for his official action and decision. That the Secretary 
after a personal careful inspection of the record and all the evi- 
dence filed therein, in his case, and on due consideration there- 
of, made and rendered the following official decision : 


“ DEPARTMENT OF THE INTERIOR, 
Wasuineton, D. C., February 12, 1885, 
“THE CoMMISSIONER OF PENSIONS : 


“Sir: Herewith are returned the papers in the pension claim, 
“ Certificate No. 55,356 of Charles R. Miller. 

“Tt appears from the papers that Mr. Miller’s claim was be- 
“fore this Department on the 6th instant, and it was held that 
“the pensioner is greatly disabled, and it is evident from the 
“ papers in his case that he is utterly unable to do any manual 
“labor, and he is therefore entitled to $30 per month under the 
“act of March 3, 1883, which has been allowed him by your 
“ office. . 

“Since the Departmental decision above referred to, the 
“ papers in the claim have been carefully reconsidered by the 
“ Department, and a personal examination of the pensioner 
“ made, and it satisfactorily appears that he is unable to put on 
“ his shoe and stocking on the foot of his injured leg, for the reason 
“that the nearest point that can be reached by hand from foot is 
“ 23 inches, and for the further reason that from necrosis of the 
“lower vertebre of spine, producing anchylosis of the spinal 
“column and destruction of same of the spinal nerves, he is 
‘unable to bend his back. 

“ After a careful review of all the facts in this case, the De- 
“partment is constrained to think that the pensioner comes 
“under the meaning of the laws granting peusions to those per- 
“sons who require aid and attendance. The decision of the 6th 
“ instant is therefore overruled. 

“Very respectfully, 
“H. M. TELLER, 
Secretary.” 
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6. That said official decision of the Secretary of the Interior 
was a final adjudication of his claim in his favor, and con- 
clusively established his right under the laws to be re-rated at 
$25 per month from June 6, 1866, $31.25 from June 4, 1872; 
$50 from June 4, 1874 ; and $72 per month from June 17, 1878, 
and to be paid the difference monthly between these sums, and 
what has been allowed him. And all that remained for the then 
Commissioner of Pensions to do in the premises was the simple 
ministerial duty of accordingly carrying the said final official de- 
cision of the Secretary into execution. 

7. But that the then Commissioner of Pensions instead of 
performing the whole of his ministerial duty under the decision 
of the Secretary, by re-issuing his certificate with the increased 
ratings aforesaid, as provided by law for the disabilities he was 
so finally adjudged to have had from the time of the incurrence 
of his wounds and injuries, and to now have, re-issued his cer- 
tificate at $50 per month from January 14, 1885. And that 
while this ministérial duty was thus but partially performed, 
the respondent succeeded in the office of Commissioner of Pen- 
sions, and became thereby obligated, and in duty bound to ex- 
ecute so much of the said decision of the Secretary of the Interior, 
as his predecessor in office had neglected or omitted to execute. 

8. That it is the simple ministerial duty of the respondent 
as Commissioner of Pensions, imposed by the said final judg- 
ment and decision of the Secretary, permitting and suffering the 
respondent to exercise no choice nor discretion in the premises, 
to reissue his said Pension Certificate at $25 per month from 
June 6, 1866, $31.25 from June 4, 1872, $50 from June 4, 
1874, and $72 per month from June 17, 1878, as provided by 
law for those persons who, while in the military or naval ser- 
vice of the United States, and in the line of duty, shall have 
been so totally and permanently disabled as to render them 
utterly helpless, or so nearly so, as to require regular aid and 
attendance of another person, and which said degree of disabil- 
ity your relator is finally adjudged by said decision to have. 
But that the respondent, as Commissioner of Pensions, has re- 
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fused and still refuses to reissue his said Pension Certificate or 
to discharge his plain duty in the premises, although often re- 
quested so to do. 

And the relator prays for the peremptory writ of mandamus 
to compel the respondent as Commissioner of Pensions to re- 
issue his certificate with the ratings as aforesaid. 

The Justice holding the Circuit Court certified the petition to 
the General Term, to be there heard in the first instance. And 
the same coming on to be heard on the motion of the relator for 
the alternative writ, or for a rule on the respondent to show 
cause, the General Term overruled the motion and dismissed 
the petition, whereupon the petitioner sued out his writ of 
error, gave bond, and cited the respondent to appear in this 
Court, although the proceedings have never progressed so far 
as to get the respondent into Court by the process contemplated 
in such case. (Record pp. / /@ 4. ) 


ASSIGNMENT OF ERRORS. 


1. The Court erred in holding and ruling that the relator’s 
case, as adjudicated by said decision of the Secretary, is not a 
“specific” case within the letter as well as the meaning of the 
Pension Laws. 

2. The Court erred in holding and ruling that the Pension 
Laws do not grant a “ specific” rate of pension from June 6, 
1866, to the petitioner for the particular degree of disability, 
the Secretary of the Interior has found and adjudged the relator 
to have sustained in the military service and in the line of duty, 
to now have, and to have continuously had, since the date of 
his discharge. 

3. The Court erred in refusing to rule and hold that the de- 
gree of disability, so finally found and adjudged by the Secre- 
tary to have been incurred by the relator in the military service 
and line ‘of duty, entitles the petitioner as a matter of law, to 
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the specific rate of $25 per month from June 6, 1866 ; $31.25 
from June 4, 1872; $50 from June 4, 1874, and $72 per month 
from June 17, 1878. 

4. The Court erred in holding and ruling that the degree of 
helplessness, as set forth in the said decision of the Secretary, 
requiring aid and attendance, is not specifically pensioned at 
$25 per month from June 6, 1866, by the provisions of Section 
4697, R. 8. U.S., (*Pension LL. 6); at $31.25 from June 4, 1872 
by the provisions of Section 4698, R.S. U. S., (Pension Ll. 7); 
at $50 from June 4, 1874, by the provisions of the act of June 
18, 1874, (Pension LI. 35); and at $72 per month from June 
17, 1878, by the operation of the act of June 16, 1880, (Pension 
Ll. 47). 

5. The court erred in holding and ruling that the respondent 
as Commissioner of Pensions has any authority of law, to grant 
a less or different rate of pension than is specifically provided 
by said laws, for the specific degree of disability that the relator 
has been adjudged by the final decision of the Secretary, to 
now have and to have continuously had since discharge, from 
wounds and injuries received in the military service and line 
of duty. 

6. The court erred in ruling that it is not the ministerial duty 
of the respondent to execute the final judgment of his official 
superior, rendered as aforesaid in relator’s behalf. 

7. The court below erred in ruling and holding that the 
Secretary of the Department of the Interior, has no appellate 
jurisdiction over the discretionary duties of the respondent as 
Commissioner of Pensions. 

8. The court erred in holding the relator to have other legal 
remedy for the redress of his grievances than by mandamus. 

9. The court erred in holding that the writ of mandamus 
will not lie to compel the respondent, as Commissioner of Pen- 
sions to perform a simple ministerial duty. 


©For convenience of reterence, the laws referred to will be found in pamphlet 
form as published by the Pension Office, and copies are left with the clerk. for 
the use of the different members of the court. 
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10. The court erred in overruling the motion for the alter- 
native writ, or for a rule on the respondent to show cause and 
in dismissing relator’s petition. 


THE ARGUMENT 
[ 


The contention between the petitioner and the Pension Office 
and which extended back for a series of years, related exclu- 
sively to the question of the degree of his disability and the 
consequent rate of pension he was entitled to receive on account 
thereof. He maintained that his case was one of total and perma- 
nent helplessness, requiring regular aid and attendance of another 
person, within the meaning of the law, and that he was conse- 
quently entitled to the specific rate of pension provided for such 
degree of disability, and that the specific rate of $25, per month, 
from June 6, 1866, is established therefor by the following 
provision of section 4697, R. S. U. S: viz: “or who shall have 
been otherwise so totally and permanently disabled as to ren- 
der them utterly helpless, or so nearly so, as to require regular 
aid and attendance of another person, shall be entitled to a 
pension of $25, per month,” (Pension LI. 6); of $31.25, per 
month from June 4, 1872, by the like provision of section 
4698, R. S. U.S. (Pension Ll. 7); of $50 per month from June 
4, 1874, by the following provision of the act of June 18, 
1874, viz: “or by any other injury resulting in total and perma- 
nent helplessness, shall be entitled to a pension of $50 per month,” 
(Pension Ll. 35); and of $72 per month from June 17, 1878, 
by the operation of the act of June 16, 1880, (Pension LI. 47). 
This claim was resisted by the Pension Orlice, on the ground 
that the relator had not in fact the degree of disability contem- 
plated in the law, to entitle him to such rating in the first class. 
Finally the claimant appealed from the adverse action of the 
then Commissioner of Pensions to the Secretary of the 
Interior, who not only examined all the evidence and proofs, 
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contained in the papers constituting the record in the case, but 
made a personal examination of the person of the claimant. 
The result was, that on February 12, 1885, the Secretary 
overruled the prior decision of the Department of February 6, 
1885, and reversed the action of the Pension Office, finally 
holding, and so ruling, that the petitioner’s case “‘ comes under 
the meaning of the law granting pensions to those persons who 
require aid and attendance.” 

This it would seem, ought to have put an end to all the con- 
troversy in the case. The ruling of the Secretary was in his 
favor. The previous action of the Commissioner of Pensions 
was overruled. The case so far as it involved the exercise 
of judgment and discretion was at an end. All that remained 
to be done was the simple ministerial duty of reissuing the re- 
lator’s Pension Certificate with the rate specifically provided by 
law, for those persons who are so disabled from causes orig- 
inating in the military service and [line of duty, as to require 
aid and attendance. | 

But the respondent, as Commissioner of Pensions, having 
refused to carry the ruling and decision of the Secretary into 
effect, the petitioner applied to the court below for the writ of 
mandamus to compel him to do so. 

The case comes before this Court as an ex parte proceeding, 
and all that is incumbent upon the relator to show is that he has 
a good prima facie case to entitle him to the alternative writ, 
or a rule on the respondent to show cause, if any he has, why 
he should not execute the judgment of his official superior. 
That is all there is to it. 

There is, and can be, no pretense that the relator’s case is 
not one of “ permanent,” as contradistinguished from one of 
“ progressive” disability. It is a “specific” case because the 
law “ specifically ” fixes the rate of pension from time to time, 
being fixed at $25 per month from June 6, 1866, by the pro- 
visions of Section 4697, R. S. U. S. (Pension Ll. 6); at $31.25 
from June 4, 1872, by the provisions of Section 4698, R. S. U. 
S. (Pension Ll. 7); and at $50 per month.from June 4, 1874, 
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by the provisions of the act of June 18, 1874, (Pension LI. 35). 
These are the rates established by the terms of the law for the 
precise degree of disability, the relator was finally adjudged by 
the Secretary to have, namely, requiring “ aid and attendance,” 
and these are the precise provisions of the law, the Secretary 
had in view when he made his decision hereinbefore given. 

Without going into an extensive discussion of the Pension 
Laws, we will briefly state that it is the disability in every 
case and not the cause that is pensionable. That the Pension 
Laws divide pensioners into two general classes, with respect 
to the degree of disability from whatsoever cause, namely, the 
“ specific” and “nonspecific” class. The “ specific” class em- 
braces all persons who have been found to have a degree of dis- 
ability from any cause, whatsoever, wounds, injuries or disease, 
originating in the service and line of duty, equivalent to that 
resulting from the loss of a hand or foot, or any higher degree 
of disability. ‘The “specific” class is again subdivided into 
certain subclasses, according to the degree of disability. (See 
Sects. 4697 and 4698 R.S. U. S. acts of June 18, 1874, March 
3, 1883 and August 4, 1886, Pension LI. pp. 6, 7, 31, 56, 57, 
68.) To the first class belong only those persons whose disa- 
bilities have reduced them to such a condition of helplessness 
as requires the regular aid and attendance of another person. 
In Section 4697, the loss of both hands is considered as result- 
ing in such helplessness, while in Section 4698, the loss of either 
both hands or both feet is regarded as entailing this degree of 
helplessness. The proviso of said act of June 18, 1874 re- 
stricts the benefits of the first class even to those that have lost 
both hands or both feet, “unless the same shall have resulted 
in permanent, total helplessness, requiring the regular personal 
aid and attendance of another person. 

It is clear that it is this degree of disability the law contem- 
plates to entitle a claimant to a rating in the first class. And 
it is this particular degree of disability the Secretary has ad- 
judged the relator to hive, and io have incurred in the service 
and line of duty. And it is this particular degree of disability 
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that the law specifically pensions at $25 per month from June 
6, 1866, $31.25, from June 4, 1872, and $50 from June 4, 1874, 
and, which the act of June 16, 1880 (Pension LI. 47) by its 
operation increases to $72 per month from June 17, 1878. 

The Legislature has kindly relieved the Commissioner of 
Pensions and all other persons of all responsibility of fixing the 
rate of pension for either of the “ specific” classes, by having 
fixed the same in the law itself. The laws do not contemplate, 
and they never have contemplated, any increase in the rate of 
a “permanent” and “ specific” case, except as Congress has 
expressly provided by law. The date of increase is fixed as 
well as the increase itself. The Commissioner of Pensions has 
absolutely nothing to do with these questions. He has fully 
performed all of his duties, involving the exercise of judgment 
and discretion, when he shall have determined the fact in the 
claimant’s behalf that his degree of disability belongs to the 
“ specific” class, or one of the “specific” classes, and which, and 
that the same was incurred in the service and live of duty. Te 
hold that the Commissioner could go beyond this, and fix a 
different rate of pension than is expressly provided by law, 
would be in effect, to rule that the Commissioner is above the 
law. 

The law is otherwise with reference to the cases of lesser 
disability that belong to the “non specific” class. This class 
probably includes nine-tenths of all the pensioners on the pension 
roll, and these persons are pensioned under the provisions of 
Section 4,699 R. S., U.S., (Pension Ll. 7). With respect to 
this class the Commissioner is charged by the law with the duty 
of fixing the rate of pension, as well as determining the degree 
of disability to belong to the “ non specific ” class, and that the 
same was incurred in service in line of duty. The only restric- 
tion on the discretionary powers of the Commissioner is that he 
is limited in fixing the rate to within $18 per month. 

It is the degree of disability and not the cause in every case 
that determines the question to which of these classes a given 
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ease belongs. And the relator having been finally adjudged by 
the Secretary himself to have the degree of disability which re- 
quires regular aid and attendance, and that his disability is of 
a permanent character, it follows that his case is within the ex- 
ception made in Section 4,698} R.8., U. S., (Pension LI. 7), 
and his increase of pension is to commence from the date fixed 
by law for such increase, and not froma date the Commissioner 
of Pensions may arbitrarily fix. 

A case of “ progressive” disability may belong to either the 
“ specific” or “non specific ” class. ‘To illustrate; suppose a 
case of disability resulting from disease. At first the disa- 
bility is equivalent to that resulting from the loss of a hand or 
foot, but it finally progresses into a condition of helplessness re- 
quiring the aid and attendance of another person, and, accord- 
ingly, entitling the claimant to a rating in the first class. This 
is a case of “ progressive” and “ specific” disability, and the 
date of increase is the date of the Surgeon’s certificate establish- 
ing the increase of disability. Again, let us suppose a case of 
“ progressive ” disability that is at first rated at $4 per month. 
The disability increases, and the Commissioner, in the exer- 
cise of his descretion, increases the rate to $15 per month. 
This is a case of “ progressive ” disability of the “non specific” 
class. But the disability may, and often does continue to in- 
crease until the case is transferred from the “non specific ” to 
the “ specific” class, in which case the Commissioner can no 
longer exercise any judgment in fixing the rate of pension. 

In like manner a case of “ permanent” disability may be- 
long to either the “specific” or “non specific” class. To 
illustrate ; The loss of both hands or both feet, or of one hand 
or one foot, belongs to the “ specific ” class, because the rate of 
pension is “ specifically” fixed in the law, while the loss of a 
thumb or a finger belongs to the “non specific” class, because 
the rate of pension is not specified in the law, but rests in the 
discretion of the Commissioner of Pensions. 

Now it is only in those cases that are “ permanent” and 
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“ specific” that the increase of rate dates from the time specified 
in the law for such increase. In such cases the date of the 
medical examination has nothing whatever to do with the com- 
mencement of the increase. 


As before stated, there is no pretense that relator’s disability 
has not been “ permanent” and “ specific.” There is no chance 
for disagreement on this point. His physical condition with 
respect to his wounds and injuries of back and left leg is 
exactly the same now that it was at the date of discharge, and 
there has never been any perceptible change at any time in his 
condition since then. The causes of his disability are of a per- 
manent character, and, consequently, the resulting disability 
must be permanent. | 


The case of the relator, then is within the exception of Sec- 
tion 4,6983 R. S., U. S., and he is entitled to his pension from 
the date fixed by the law, and at the rate specified by the law, 
which are, as we have shown, correctly set forth in his peti- 
tion. And the Secretary having rendered his official decision 
in his favor, nothing remained but the ministerial duty of exe- 
cuting it according to the mandate of the law, commanding 
what rate shall be given. 


We do not deem it necessary at this stage ofthe case, to 
discuss the question, whether the official action set forth of Secre- 
tary Teller, is conclusive on the respondent. This question 
may arise hereafter. It may be made an issue in the case 
And because this question may be the issue between these 
parties, is a very good reason why the alternative writ or a 
rule to show cause should issue. Nor do we deem it necessary 
to more than merely mention at this time, the fact that the 
Secretary has the authority of law to revise the official action 
of the Commissioner of Pension, and to affirm or reverse that 
action, as he shall think proper. 


In view of the allegations of the petition, which, for the 
present purposes of this case, must be taken and considered as 
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true, and the law applicable to the relator’s case as made in his 
petition, we respectfully submit to the court, that the relator 
has made out at least a good prima facie case, and that the 
court below erred in refusing his motion for a rule on the 
respondent to show cause and dismissing his petition, and ought 
to be reversed with instructions to grant said motion. 


J. G. BIGELOW, 
5S. S. HENKLE, 
Attorneys for plaintiffs in error. 
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THE UNITED STATES ex Retations CHARLES R. 
MILLER, Puarntirr 1x Error, 


v8. 


JOHN C. BLACK, Commissioner or Pernsitons, Derenp- 
ANT IN ERROR. 


In Error to the Supreme Court of the District of Columbia. 


BRIEF IN REPLY TO DEFENDANT IN FRROR. 


And so, too, the assistant attorney general, in his brief for 
the respondent, has characterized this case as “an applica- 


. “tion for a mandamus to compel the Commissioner of Pen- 


“sions to increase the allowance of the relator a pensioner,” 
and adds,“ The relator claims that he was so disabled by 
“ wounds received in the late war as to require aid and at- 
“ tendance, and, therefore, to become virtually helpless.” 

This statement of the case and of the claim of the relator 
is so far from stating the case correctly us to be quite disin- 
genuous. 

The case may be correctly summarized as follows: This is 
an application for the writ of mandamus to compel the respond- 
la 
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ent to reissue the relator’s pension certificate at the rates specific- 
ally provided by law for the particular degree of his disability 
as finally adjudged by the.Secretary of the Interior to exist, and 
as evidenced by the certificate he now holds. 

There is a great difference between this statement of the 
case, which will be found correct upon reference to the peti- 
tion and the statement of the learned assistant attorney gen- 
eral. 

The petition proceeds upon the ground that the Commis- 
sioner of Pensions has no voice at all in fixing the rate 
of the relator’s pension; that Congress has very consid- 
erately relieved him entirely of all responsibility as to 
what shall be his rate of pension upon the adjudication 
made in his behalf by the Secretary, which is set forth in 
full in the petition (Record, p. 2), and which is evidenced 
by his pension certificate, by having specifically fixed that 
rate, from time to time, since June 6, 1866, in the laws them- 
selves. 

Again, the relator makes no claim as to the degree of his 
disability. All of the averments in the petition of the 
manner of the incurrence of his disability and the degree 
thereof are by way of inducement leading up to those alle- 
gations that present the case in its legal aspect. 

And again, at page 2 of defendant’s brief, it is said: “ But 
“the relator complains that he has never been allowed the 
“increased rate of pension to which the Secretary’s decision 
“entitles him.” 

Now, this does not meet the exigencies of this case. There 
is no claim nor pretense that the Secretary’s decision en- 
titles him to anything except as the law operating on that 
decision shall provide. The petition is couched in plain 
and simple language. There is no mistaking its object and 
purpose. The prayer is, in substance, that the respondent 
be compelled to obey the mandate of the law. 

This case, like the two preceding cases of Rose and Dun- 
lap, is an adjudicated case. Every fact, every matter and 
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thing whatsoever involving the exercise of judgment and 
discretion has been finally adjudicated, and all that remains 
of the case is under the mandatory provisions of the law. 
The law now rests upon it, whatever its mandate may be. 

And in order to see what that mandate is, let us briefly 
examine the case as made by the petition. In the petition, 
paragraph 7 (Record, p. 2), it is averred: “And your relator 
“ further says that, after repeated fruitless eftorts to obtain at 
“the hands of the Pension Office a proper and impartial 
“administration of the pension laws in his behalf, he finally 
“ appealed from the adverse action, ruling, and decision of the 
“then Commissioner of Pensions to the Honorable Secretary 
“of the Interior for a redress of his grievances, and he says 
“that this whole controversy between himself and the Pen- 
“sion Office respecting the question of the rating of his 
“ pension came before the Honorable Secretary in person for 
“his official action and decision; and he avers that the Sec- 
“retary, upon a personal, careful inspection of the record 
“and all the evidence filed therein in his case, and on due 
“consideration thereof, made and rendered the following 
“official decision:” Then follows the Secretary’s decision 
reversing the rulings of the Commissioner of Pensions, ap- 
pealed from, and holding, “After a careful review of all the 
“facts in this case the Department is constrained to think 
“that the pensioner comes under the meaning of the law 
“granting pensions to those persons who require aid and 
“attendance,” and overruling his prior decision in the case 
made a few days before. 

Previous to this Miller’s disabilities had been adjudged 
by the Pension Office to entitle him to a rating under the 
law in the second class, and he had accordingly been allowed 
the rate of pension specifically provided by the law for that 
class. His contention was that the office erred in not find. 
ing the degree of his disability equal to that specified in the 
law as entitling a claimant under its mandate to the specific 
rate provided by law for the first class, viz., $25 from June 


‘ were adjudged to entitle him to a rating in the second class. 
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6, 1866, $31.25 from June 4, 1872, $50 from June 4, 1874, 
and $72 per month from June 17, 1878. The decision 
of the Secretary made good his contention, and the overruled 
Commissioner issues a certificate of the first class at $50 per 
month from January 14, 1885; but the respondent refuses 
to reissue it at the rates above given, which the law in plain 
terms declares “he shall be entitled to receive” for the degree 
of disability the Secretary so adjudged him to have from 
his said injuries, and which is evidenced by his certificate. 
The same degree of permanent disability that calls for $25 
from June 6, 1866, calls for $31.25 from June 4, 1872, $50 
from June 4, 1874, and $72 from June 17, 1878, provided 
the claimant had a claim pending at the time of the passage 
of the arrears of pension act of January 25, 1879, or had 
filed his claim therefor prior to July 1, 1880 (Pension LI., 
pp. 43, 44, and 45). Miller’s was a pending case; Dunlap’s 
was a case filed after the passage of the said act and the 
amendatory act of March 3, 1879, but before July 1, 1880, 
the limitation therein fixed for arrears of pension. 

The case is perfectly plain. The same provisions of the 
law that apply to Dunlap’s case apply also to his, and ref- 
erence is herein made to the brief in Dunlap’s case in reply 
to defendant in error. 

And does the Court ask what has been the practice of the 
office in such cases? I reply that there are nearly or quite 
three hundred thousand such cases on the pension roll, all 
rerated under the mandatory provisions of the arrears of 
pension act and the amendatory act of March 3,1879. Does 
the Court ask are there any cases precisely like that of Mil- 
ler? Ireply that mortal man cannot distinguish the case 
of Miller from that of my own brother, Wilson Bigelow, 
certificate No. 57648, “loss of right arm below the elbow, 
and gun-shot wound of right thigh, resulting in an open, 
sloughing abscess.” He was rated precisely as Miller was 
rated by the Pension Office—that is to say, his disabilities 
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But upon an appeal, in 1884, to the Secretary—the same 
Secretary that made the adjudication in Miller’s case—the 
Commissioner was reversed, and under that decision he was 
rerated and paid over $5,000 arrears of pension, as the law 
provides. I further reply that mortal man cannot distin- 
guish in principle the case of Miller from that of Henry 
Fuller, certificate No. 59194, “loss sight right eye, left 
arm at the shoulder joint, left foot, and shell-wound right 
leg between the ankleand knee, resulting in compound com- 
minuted fracture of both bones and a sloughing wound that 
has never healed.” ‘This case, through the blundering stu- 
pidity of some person or persons in the Pension Office, was 
rated as for the loss only of a hand and foot. Fuller was 
rerated and advanced to the first class in 1887, where the 
law directs, by the respondent himself, and paid over $5,000 
arrears of pension. These two cases I have personal knowl- 
edge of. There are numerous other such cases on the roll. 

But I do not ask for mandamus to compel the respondent 
to execute the ministerial act his predecessor left partially 
performed, because he has obeyed the law in other cases. 
The mandamus is prayed for in this case solely because the 
law, in express terms, enjoins the performance of the minis- 
terial act of reissuing the relator’s certificate at the rates 
above set out, and the relator has a clear legal right to have 
the same performed. That is the ground upon which the 
petition proceeds. 

In the argument it is further objected that this is not a 
case for mandamus, as the law affords another remedy, to 
wit, by appeal to the Secretary, and we are referred to High 
on Extraordinary Remedies, sections 15 and 16, as an au- 
thority for the contention. The premises upon which the 
assistant attorney general bases his argument is that the 
object of this suit is to compel the respondent to execute the 
decision of his official superior, the Secretary. The premises 
being all wrong, the argument loses its force. As before 
stated, the petition is for a mandamus to constrain the re- 
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spondent to perform the ministerial act the law applicable 
to the Secretary’s decision enjoins upon him, and not to 
execute the decision of the Secretary in any other sense than 
the law expressly requires. 

And this leads to the real question, Whether the Secretary 
has appellate authority, in the case of the refusal of a subor- 
dinate official to perform a mere ministerial act, to compel 
him by a mandamus of his own, or by any other means, to 
obey the law. And if he has such jurisdiction, then is the 
remedy adequate to redress the grievance of the relator? for 
it must be an adequate remedy or this defence cannot be 
invoked. 

The Court may take it for granted that, in all matters per- 
taining to the functions of his office, the Secretary has su- 
pervisory powers over the Commissioner of Pensions. It is 
so expressly provided in the organic act creating the office 
of Commissioner of Pensions. 

But it will strike the Court as a novel proposition of law 
that the Secretary of the Departinent of the Interior has 
appellate jurisdiction over any official whatsoever in the 
matter of the performance or non-performance of a mere 
ministerial act, such as the law in precise term commands 
to be performed in behalf of the person interested in the 
performance thereof. It is difficult to conceive of an ap- 
pellate jurisdiction taking cognizance of a matter over 
which and concerning which not the slightest judgment or 
discretion could be exercised. The right to hear an appeal 
carries with it usually the right to determine whether the 
inferior from whose act or refusal to act the appeal is takén 
is right or wrong. But pray tell where does the Secretary 
get his authority to say that the refusal of the Commissioner 
of Pensions to cbey the mandate of the law is right? Could 
he affirm such refusal? And would the Commissioner be 
under any less obligation to obey the law if heshould? But 
suppose the Secretary should order the Commissioner to 
obey the law and execute its mandate, would that make it 
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any the more obligatory upon the Commissioner to do what 
the law already enjoins upon him? 

The position of the relator is that the law is above both 
the Secretary and the Commissioner; that the former can- 
not justify nor excuse its violation by the latter, nor by any 
act of his add one jot or tittle to the obligatory character 
of itscommands. Lex suprema est. An appeal, therefore, in 
the case of a refusal of an inferior executive officer to per- 
forin a mere ministerial act to a superior would be a judi- 
cial farce, since it could not possibly result in any change 
whatever in the conditions of the parties under the law. 

For a full elaboration of these views I refer the Court to 
the case of Amos Kendall vs. Stokes (12 Pet., 524). That 
case answers fully this objection coming from therespondent. 

Referring again to the case of Marbury vs Madison (1 Cr., 
137), I will call further attention to the many wise things 
said by the learned Chief Justice by quoting from the opin- 
ion at pages 171 and 172: 

“Tt must be well recollected that in 1792 an act was passed 
“ directing the Secretary of War to place on the pension list 
“such disabled officers and soldiers as should be reported to 
“him by the circuit court, which act, so far as the duty was 
“ imposed on the courts, was deemed unconstitutional ; but 
“some of the judges, thinking that the laws might be exe- 
“euted by them in the character of commissioners, pro- 
“ ceeded to act and to report in that character. 

“This law, being deemed unconstitutional at the circuits, 
‘was repealed, and a different system was established; but 
“ the question whether those persons who had been reported 
“by the judges as commissioners were entitled, in conse- 
‘quence of that report, to be placed on the pension list was 
“a legal question properly determinable in the courts, al- 
“though the act of placing such persons on the list was to 
“be performed by the head of a department. 

“That this question might be properly settled Congress 
“ passed an act in February, 1793, making it the duty. of the 
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“ Secretary of the War, in conjunction with the Attorney 
“ General, to take such measures as might be necessary to 
“ obtain an adjudication by the Supreme Court of the United 
“ States on the validity of any such rights claimed under the 
“ act aforesaid. 

“ After the passage of this act a mandamus was moved 
“ for, to be directed to the Secretary of War, commanding 
“him to place on the pension list a person stating himself 
“to be, on the report of the judges. 

“There is, therefore, much reason to believe that this 
“ mode of trying the legal right of the complainant was deemed 
“ by the head of a department and by the highest law officer 
“of the United States the most proper which could be se- 
“lected for the purpose. 

“When the subject was brought before the Court the de- 
“cision was not that a mandamus would not lie to the head 
“of a department, directing him to perform an act enjoined 
“by law, in the performance of which an individual had a 
“ vested interest, but that a mandamus ought not to issue in 
“that case, the decision necessarily to be made of the report 
“of the commissioner’s did not confer on the applicant a 
legal right. 

“ The judgment in that case is understood to have decided 
“ the merits of all claims of that description, and the persons 
“on the report of the commissioners found it necessary to 
“ pursue the mode prescribed by the law subsequent to that 
“which had been deemed unconstitutional in order to place 
“ themselves on the pension list.” 

The Chief Justice, no doubt, had reference to Hayburn’s 
case (2 Dall., 409). Here is, at least, a recognition by the 
Attorney General, as early as 1793, of the right of a person, 
having a vested interest in the performance of a ministerial 
act by the head of a Department, to the writ of mandamus 
to enforce the performance of that act. 

The vested interest of the relator in the performance of 
the ministerial act of reissuing his pension certificate at the 


ee 


9 


rates the law commands upon the ratified adjudication made 
in his behalf by the respondent amounts to over the sum 
of $7,500. Can the respondent “ sport away that vested right 
“ at his discretion ? ” 

Chief Justice Marshall, eighty-five years ago, declared 
that this cannot be done by an executive officer. 

Now, if it will afford the defendant in error or the De- 
partment of Justice any comfort, I will and do admit that 
this Court has, time and again, declared that it could not 
and would not interfere in any manner or form with the 
official duties of the executtve branch of the Government. 
This constitutional doctrine was first clearly and distinctly 
announced April 5, 1791, by the circuit court of the district 
of New York, consisting of Chief Justice Jay, Mr. Justice 
Cushing, and District Judge Duane. On that day the Court 
proceeded to take into consideration the act of Congress en- 
titled ‘An act to provide for the settlement of the claims of 
“ widows and orphans barred by the limitations heretofore 
“ established, and to regulate the claims to invalid pensions,” 
the same being the act of 1792 referred to by Chief Justice 
Marshall. 

These judges were unanimously of the opinion that the 
said act was unconstitutional, and, among other things, they 
were of the opinion “That by the Constitution of the United 
“ States the Government is divided into three distinct and 
“ independent branches, and that it is the duty of each to 
“abstain from and to oppose encroachments on either.” (1 
L. C. P. Co., 436, note.) I admit that from that day to the 
present time this Court has steadfastly adhered to the con- 
stitutional principle there laid down. 

On the other band, cotemporaneously with the announce- 
ment of that opinion this Court declared that the perform- 
ance of a mere ministerial act by an executive officer was no 
part of his executive duties, and if he refused to perform the 
act a mandamus would lie, at the instance of a person hay- 
ing a vested interest in such performance, to compel him to 
2A 
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perform it. And this Court has at no time since then ruled 
or li ld differe ntly 1) any case It would be a strange, cil} 
anomalous, state of affairs if it was any part of the executive 
duties of an officer to refuse to obey the laws. 

But it has been already shown by the repeated rulings of 
this Court that a mere ministerial act, the performance of 
which the law in precise terms enjoins, is no part of official 
duty appertaining to an executive office. That such an act 
is to be performed D> the Individual by virtue of the oflice 
he holds " as the ollicer of the law” rath r than asa depart- 
mental official. 

| now refer to what is said in the brief in the Dunlap ease 
in reply to defendant in error (pp. S to 15, inclusive), and 
ask to have the same considered as if here repeated. 

I respectfully submit the writ of mandamus ought to issue 
as prayed. 

J. G. BIGEnow, 
Attorney for Plaintiff in Lrvor. 
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THe Unsirep STATES EX REL. 
Charles R. Miller, 
vs. 
Joun C. BLack, COMMISSIONER 
of Pensions. 


BRIEF FOR DEPENDANT IN ERROR. 


This is an application for a mandamus to com- 
pel the Commissioner of Pensions to increase the 


allowance of the relator as a pensioner. 


The relator claims that he was so disabled by 


wounds received in the late war as to require 


aid and attendance, and, therefore, to become 


virtually helpless. 


Upon an appeal to the Secretary of the Inte- 
rior, in February, 1-85, the Secretary decided, 
8690 


) 


reversing the Commissioner of Pensions, that 
the relator was disabled to the degree of requir- 
ing aid and assistance. (Rec., p. 2.) 

But the relator complains that he has never 
been allowed the increased rate of pension to 


which the Secretary’s decision entitles him. 


He insists that the function of the Commis- 
sioner under the Secretary’s ruling is purely 
ministerial. 


The court below dismissed the petition with- 


out bringing the Commissioner into court. 


This brief is filed, therefore, by the under- 


signed as amicus curie. 


ARGUMENT. 
This is clearly not a case for the writ of man- 


damus. 


o 


Mandamus never lies where the law affords 
another remedy. 


The existence or non-existence of an adequate and specific rem- 
edy at law in the ordinary forms of legal procedure is, therefore, 
one of the first questions to be determined in all applications for 
the writ of mandamus, and whenever it is found that such remedy 
exists, and that it is open to the party aggrieved, the courts uni 
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formly refuse to interfere by the exercise of their extraordinary 
jurisdiction. 

While the rule under consideration is a common law rule of 
very ancient origin, it is not contined in its application to cases 
where the existing remedy relied on in bar of the jurisdiction by 
mandamas is a common law remedy, but applies with equal force 
to cases where a particnlar or special remedy is provided by stat- 
ute. Wherever, therefore, an express remedy is afforded by stat- 
ute, plain and specific in its nature, and fully adequate to redress 
the grievance complained of, mandamus will not lie. (High Ex. 
Rem., $6 15, 16.) 


In this case the other remedy furnished by the 
law is the authority of the Secretary of the 


Interior. 


If the Commissioner has failed or refused to 
carry out the decision of the Secretary the re- 
lator should apply to the Secretary to compel 
him todo so. This he has not done. His appli- 
cation for a mandamus was therefore improvi- 


dent, and properly dismissed. 


If, on the other hand, the Secretary of the 
Interior had no power to reverse the Commis- 
sioner’s decision, as it was held he had not to re- 
verse a decision of the Commissioner of Patents 
awarding a patent (Butterworth v. Hoe, 112 U. 
S., 50), then the case falls within the principle of 


cases 991 and 992. 


4 


The relator has not made it clear that the 


amount in controversy is over 55,000. 


It is submitted that the judgment should be 
affirmed. 
Wa. A. Maury, 


Assistant Attorney-General. 
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In the Cirewit Court of the United States, District of California. 


CaRoLINE C. Ropinson, By JAMES A. ROBINSON } 
HER GUARDIAN, AND Horace Hawes, 
Plaintiffs. 

Us. 
JaMES G. Farr, | 
Defendant. 


Complaint. 


Caroline C. Robinson by James A. Robinson her guardian, 
and Horace Hawes, the plaintiffs in the above entitled cause, com- 
plain of James G. Fair, the defendant, and for cause of action allege: 


I, 


That on the 24th day of February, 1881, Letters of Guardianship 
of the person and estate of the plaintiff, Caroline C. Robinson, then 
Caroline C. Hawes, were issued to the above named James A. Rob- 
inson by the Superior Court of the City and County of San Francis- 
co, State of California, having jurisdiction in the premises in pur- 
suance of an order duly giveu and made in that behalf by said Court, 
February 23rd, 1881. 

That the said James A. Robinson thereupon duly qualified as such 
Guardian, and ever since has been and now is the duly qualified and 
acting Guardian of the person and estate of the said Caroline. 

That on or about the 6th day of April, A. D. 1881, the said Car- 
vline intermarried with the suid James A. Robinson. 


II. 


That the plaintiffs and the said James A. Robinson are citizens and 
residents of the State of California, and the defendant is a citizen of 
the State of Nevada. 

IIT, 


Said plaintiffs further allege upon and according to their inform- 
ation aud belief that on a certain day to wit, the lst day of Decem- 
ber, A. D. 1881, the plaintiffs were the owners in fee, and were in 
possession each of an undivided one third part of all that certain lot 
or parcel of land situated in the City and County of San Francisco, 
State of California, and described as follows to wit: 

Commencing at the point of intersection of the Westerly line of 
Sansome Street with the Southerly line of Pine Street, thence West- 
erly along the last mentioned line one hundred and thirty seven (137) 
feet und six (6) inches, thence Southerly and parallel with Sansome 
Street one hundred and thirty seven (137) feet six (6) inches, thence 
Easterly and parallel with Pine Street one hundred and thirty seven 
(137) feet six (6) inches to the said Westerly line of Sansome Street, 
thénee Northerly along the last mentioned line one hundred and thir- 
ty seven (137) feet six (6) inches to the point of commencement. 
Same being designated and known on the Official Map of the City 
and County of San Francisco, as Fifty Vara Lot No. 205. 
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LV. 
That the undivided one third part thereof was and is the separate 
property and estate of the said Caroline C. Robinson. 


_f 

That while the plaintiffs were the owners in fee, and were in pos- 
session of the premises as aforesaid to wit; on the said Ist day of 
December, A. D. 1881, the defendant entered upon the said prem- 
ises and ousted the plaintiffs therefrom, and from the whole thereof, 
and ever since the said last mentioned day has uulawfully withheld 
and still unlawfully withholds from the plaintiffs, the possession of the 
premises and of the whole thereof. 

That the plaintiffs are still the owners and entitled to the pos- 
session each of the undivided one third of the said lot of land. 


VI. 

That the value of each of the said third parts of the said lot of land 
is $100,000. 

Wherefore, the plaintiffs pray judgment that they and each of 
them be let into the possession of the said lotofland, according to their 
respective rights therein and for costs of suit aud for such other aud 
further relief as may be meet and proper. 


EDWARD J. PRINGLE and 
J. C. BATES 
Attorneys for Plaintiffs. 
STATE OF CALIFORNIA, , 
City and County of San Francisco, | ~~’ 


Horace tiawes being duly sworn deposes and says: that he is one 
of the plaintiffs in the above entitled action, that he has read the 
foregoing complaint and knows the contents thereof, that the same 
is true of his own knowledge except as to the matters therein stated 
on his information and belief, and as to those matters that he be- 


lieves to be true. 
HORACE HAWES. 
Subscribed and sworn to before me this sixth day of June, 1882. 
[ SEAL | EDWARD CHATTIN, 
Endorsed: Filed June 6th, 1882. 


Jotary Public. 


L. S. B. SAWYER, Clerk. 
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Summons. 


Untrep States or America. Cirenit Couri of the United States, Ninth 
Cireutl, District of California. 


CAROLINE C. Roprnson, BY JAMES A. | 


ROBINSON HER GUARDIAN, AND Horace | Action brought in the said 
Hawes, | Cireuit Courtand the Complaint 
Plaintiffs. | filed in the office of the Clerk of 
vs. | said Cireuit Court in the City 
James G. Farr, and County of San Francisco. 
Defendant. 


The President of the United States of America, Greeting: 

To James G. Fair, defendant: You are hereby required to appear 
in an action brought against you by the above-named plaintiffs, in the 
Circuit Court of the United States, Ninth Circuit, in and for the 
District of California, and to file your plea, answer or demurrer to 
the complaint filed therein (a certified copy of which accompanies 
this summons), in the office of the Clerk of said Court in the City 
and County of San Francisco, within ten days after the service on 
you of this summons—if served in this County; or if served out of 
this County, then within thirty days—or judgment by default will be 
trken against you. 

The said action is brought to recover from you the possession of 
certain lands and premises situated in the City and County of San 
Francisco, State of California, more particularly described in the 
original complaint on file herein and the costs of this action, and if 
you fail to appear and plead, answer or demur, as herein required, 
your default will be entered and the plaintiffs will apply to the Court 
for the relief demanded in the Complaint herein. 

Witness, the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 6th day of June in the 
year of our Lord one thousand eight hundred and eighty two and of 
our Independence the 106th. 

[L. 8, | L. 8S. B. SAWYER, “lerk, 


Unrrep Srares MArsHAL’s OFFICE, 
District of “California. 


I hereby certify that I received the within writ on the 6th day of 
June, 1882, and personally served the same on the 26th day of Jane, 
1882, by delivering to, and leaving with James G. Fair, said defen- 
dant named herein personally, at the City and County of San Fran- 
cisco, in said District, a certified copy thereof, together with a cop 
of the Bill of Complaint attached rll certified to by the Clerk 


of the U. S. Cireuit Court. 


M. M. DREW, U. 8S. Marshal. 
By W. L. McEWEN, Deputy. 
Endorsed: Filed June 26th, 1882. 


L. S. B. SAWYER, Clerk. 
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Appearance. 
In the Circuit Court of the United States, District of California. 


CAROLINE C. Roprnson, py JAMES A. ROBINSON ) 
HER GUARDIAN, AND Horace HAwWEs, 
Plaintiffs. 


»At Common Law. 


/ 


v8. 
JAMES G. Farr, 
Defendant. | 


The appearance of the defendant, James G. Fair, in the above en- 
titled action and of Wilson & Wilson, as attorneys for said defen- 
dant therein is hereby entered, and the clerk of the above entitled 
Court is hereby authorized and requested to enter such appearance 
of record in such action as of this date. 


San Francisco July 29, 1882. 
WILSON & WILSON 
Attorneys for said defendant. 


L. S. B. SAWYER 
Clerk. 


Endorsed: Filed July 29, 1882. 


Answer of the Defendant 
In the Circuit Court of the United States, District of California. 


CAROLINE C. Roprnson, BY JAMES A. ROBINSON ) 
HER GUARDIAN, AND Horace Hawes, 
Plaintiffs. ! 


vs. | 
Defendant. 


The defendant, James G. Fair, comes by his attorneys, Wilson 
& Wilson and for answer to the complaint of the plaintiifs, denies 
that on the first (1st) day of December, A. D. 1881, or at the time 
of the commencement of this suit, or at any time after the twenty 
ninth (29th) day of March, A. D. 1873, the plaintiffs were the 
owners in fee, or of any other estate, right or title, or that either of 
them was an owner in fee or of any other estate, right or title, or in 
possession each or either of an uudivided one third (4) part, or of 
any other share of the lot or parcel of land described in the complaint, 
or any part thereof. 

And the defendant further answering, denies that the undivided 
one third (4) part, or any other part of said lot and parcel of land, 
or any portion thereof, was at any time after the twenty ninth (29th) 
day of March, A. D. 1875, the separate or other property or estate 
of said Caroline C. Roktinson; and denies that while the plaintiffs 
were or either of them was, the owners or owner of said premises or 
in possession thereof or of any prt therof, to wit, on the first (1st) 
day of December, A. D. 188i, or at any other time, the defendant 
entered upon the said premises, or ousted the plaintiffs or either of 


At Common Law. 
JAMES G. Farr, 


| 
: 
’ 
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them therefrom or from any _ thereof, and denies that he has at 
any time unlawfully withheld or still unlawfully withholds from the 
said plaintiffs or either of them, the possession of said premises or 
of any part thereof. 

And the defendant denies that at the time of the commencement 
of this action, the plaintiffs were the owners or entitled to the pos- 
session each of,the undivided one third (4) of the said lot of land and 
premises, or any other part whatever in the whole or any portion of 
said land and premises, and denies that either of said plaintiffs at 
the time of the commencement of this action had any estate, right, 
title or interest whatever in said lot or parcel of land or any part 
thereof. 

Wherefore, the defendant prays to be hence dismissed, and that 
he may have judgment for his costs in this behalf expended. 


WILSON & WILSON, 
Attorneys for defendant. 


STATE OF CALIFORNIA, 


UnrTep STATES OF AMERICA, 
SS 
Crry AND County oF SAN FRANCISCO. 


James G. Fair being duly sworn deposes and says, that he is the 
defendant in the above entitled action, that he has read the fore- 
going answer and knows the contents thereof; that the same is true 
of his own knowledge, except as to the matters therein stated on 
his information and belief, and as to those matters he believes it to 


be true. 
JAMES G. FAIR. 
Subscribed and sworn to before me this 28th day of July, A. D- 
1882. 
[ SEAL | JAMES MASON, 
Notary Public. 
Endorsed: Service of a copy of the within is hereby admitted this 
29th day of July, A. D. 1882. 
EDWARD J. PRINGLE and 
J. C. BATES, 
Attorneys for Plaintiffs. 


L. S. B. SAWYER, 
Clerk. 


Filed July 29, 1882. 


Waiver of Jury Trial. 
In the Circuit Court of the United States, District of California. 


James A. Robinson ef al. } 
v8. Plaintiffs. 

JaMEsS G. Far, 
Defendant. 


It is stipulated by the respective parties hereto that a jury trial 
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be and the same is hereby expressly waived, and that said action be 
tried before the Court without a jury. 
EDWARD J. PRINGLE, and 


J. C. BATES, 
Attorneys for Plaintiffs. 


At a convenient time to be agreed upon, the trial shall be had be- 


fore the Court without a jury. 
WILSON & WILSON, 
Altorneys for Defendant. 


San Francisco, January 1883. 
Endorsed: Filed January 12, 1883. 
L. 8. B. SAWYER, Clerk. 


By J. F. OBEIRNE, Deputy Clerk. 


Order joining Caroline C. Robinson as plaintiff. 


At astated term, to-wit: the November term A. D. 1883, of the Circuit 
Court of the United States of America, of the Ninth Judicial Circuit, 
in and for the District of California, held at the Court room, in the 
City and County of San Francisco, on Thursday, the 13th day of 
December, in the year of our Lord, one thousand eight hundred and 


eighty-three. 
Present: The Hon. George M. Sabin, U.S. District Judge, Nevada. 


JamMEs A. RosInson ef al. 
v8 No. 2785. 


James G. Far. 


This cause coming on this day for trial before the court sitting 
without a jury, a trial by jury having been waived by stipulation of 
the respective counsel herein, E. J. Pringle and J. C. Bates Esqs. 
appearing on behalf of the plaintiffs and R. J. and S. M. Wilson 
Esqs. cn behalf of the defendant, on mvtion of counsel for the 
plaintiffs, the counsel for the defendant not objecting thereto, it is 
ordered, that Caroline C. Robinson be joined with Horace Hawe< as 
plaintiffs herein in the place and stead of J. A. Robinson guardian 
of said Caroline C. Robinson. Thereupon evidence was introduced 
and closed. Ordered that the farther trial be continued to Satur- 
day, December 22nd, at 10 o’clock A. M. 

i hereby certify that the foregoing is a full, true and correct copy 
of an original order made and entered in the above entitled cause. 

Attest my hand and the seal of said circuit court this 22nd day of 
Ovtober, A. D. 1884. 

[SEAL | L. S. B. SAWYER, 
Clerk. 
By F. D. MONCTON, 


Deputy Clerk. 
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In the Circuit Court of the United States, Ninth Judicial Circuit, 
District of California. 


James A. Roprnson, Carotine H. Ropinson ) 
HIS WIFE, AND Horace Hawes, 
Plaintiffs. 


+ No. 2785. 


v8. 
JAMEs G. Fat, 


Defendant. | 


Special Findings. 


This cause came on regularly for trial on December 13th, 1883, 
without the intervention of a jury; a jury having been expressly 
waived by stipulation in writing of the attorneys of recor’ in said 
cxuse, duly filed with the clerk of said Court, before Hon. George 
M. Sabin, United States District Judge for Nevada, holding Circuit 
Court in San Francisco for Hon. Lorenzo Sawver, United States 
Circuit Judge for the Ninth Judicial Cireuit. The parties consent- 
ing thereto, Messrs. J. C. Bates and Edward J. Pringle, appearing 
as attorneys for the plaintiffs, and Messrs. Wilson & Wilson appear- 
ing us attorneys for the defendant; and the Court having heard the 
evidence of the respective parties, and the arguments of counsel, and 
having duly considered the same, now finds the following facts, 
that is to say: : 


The plaintiffs and each of them are now and for five years last 
past huve been residents and citizens of the State of California. 


II. 


The defendant is now and for five years last past has been a resi- 
dent and citizen of the State of Nevada. 


IIT. 


On March 12th, 1871, one Horace Hawes, Senior, died in the Cit 
and County of San Francisco, intestate, and at the time of his deat 
was the owner seized in fee and in the possession of the tract or 
parcel of land situate in the City and County of San Francisco, 
State of California, known as fifty vara lot, number two hundred and 
five (205) on the official map thereof, and particularly described in 
the com,laint of the plaintiffs’. And said property was at the time 
of the death of said Horace Hawes Senior, his own separate property. 


LV. 


In addition to said fifty vara lot number two hundred and five 
(205) said Horace Hawes, Senior, at the time of his death, was the 
owner, seized in fee, and in the possession of a large amount of 
other property, real and personal, situate in said City and County 
of San Francisco, and in the County of San Mateo, California, and 
of great value. 
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V. 


Said Horace Hawes, Senior, left surviving him as his only heirs 
at law his widow, Caroline Hawes and two minor children; Som 
Hawes, Junior, born March 22d, 1859, and Ca oline C. Huwes born 
August 26th, 1864, the last two of whom are plaintiffs in this action. 


VI. 

On the 29th December, a. pv. 1871, upon due proceedings had 
in the Probate Court of the said City and County of San Fran- 
cisco, the said Caroline Hawes, widow of said deceased Horace 
Hawes, was duly appointed the administratrix of the estate of said 
deceased, and thereupon letters of administration were duly issued 
to her out of said Court in due form of law. And said Caroline 
Hawes on the 30th day of December, 1871, duly qualified as such 
administratrix and entered upon ihe administration of said estate. 
And said Probate Court had jurisdiction in the premises and the pro- 
ceedings aforesaid, and its orders and judgments therein were each 
and all duly given and made. 

Said Caroline Hawes, (widow) remained administratrix as afore- 
said and continued to act as such from the time of her appointment 
until the close of administration on the nineteenth day of April, 1875. 


VII. 


On the 18th day of February, 1875, said Caroline Hawes rendered 
to and filed in the said Probate Court of the City snd County of San 
Francisco, her final account of her administration for final settlement 
and allowance, together with a report of her administration accom- 

anying the same according to law. And at the time of filing said 

nal account for such settlement and contemporaneously therewith, 
the said Caroline Hawes filed a petition for the final distribution 
and partition of sxid estate to the persons by law, entitled thereto. 
A full, trne and correct copy of said petition for the final distribution 
and partition of said estate is hereinafter set forth, and marked 
“Exhibit A,” and made a part hereof. The estate was then ready 
for distribution. 


VIII. 


That on said 18th day of February, 1875, and after the filing of 
said final account and said petition of final distribution, and partition 
of said estate, the Probate Court of said City and County of San 
Francisco, made and entered an order directing that notice be given 
to «ll persons interested, according to law, a full, true and correct 
copy of which order dated February 18th, 1875, is hereinafter set 
forth, marked ‘‘ Exhibit B,” and made a part hereof. 


IX. 


Pursuant to said order of said Probate Court, of the 18th day of 
February, 1875, being ‘Exhibit B” hereto annexed, the same was 
published once a week for four successive weeks, before said 23d 
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day of March, 1875, that is to say: on the 18th and 25th days of Feb- 
ruary, and upon the 4th, 11th and 18th days of March, respectively, 
1875, in said Daily Examiner, a daily newspaper, printed and we 
lished in said city and county. 

».4 


On said 23d day of March, 1875, the hearing of said matters was 
by said Court duly postponed until the 29th day of March, 1875, on 
which day the said Court made an order appointing Charles H. 
Sawyer, an attorney at law of said Court, to represent said minor 
heirs, a copy of which is hereto annexed and marked ‘‘ Exhibit OC,” 
and made part hereof. 

XI. 


On said 29th day of March, 1875, said Probate Court made and 
entered its further order and decree, settling and allowing the said 
final account of said Caroline Hawes as administratrix of the said 
estate of Horace Hawes, deceased; so as aforesaid filed by her in 
said Court on February 18th, 1875, and thereupon made and entered 
a decree distributing said estate, which decree was duly given, and 
made a full, true and correct copy of which decree is hereinafter set 
forth, marked ‘‘ Exhibit D,” and made a part hereof. 


XII. 


On the same day, that is to say, on the 29th day of March, 1875, 
immediately after making and rendering the said order and decree 
last aforesaid, said Probate Court made and entered its certain de- 
cree, ordering and directing partition of the real property of the 
estate of Horace Hawes, deceased, and appointing James L. King a 
commissioner for that purpose. A full, true and correct copy of 
said decree is hereinafter set forth and marked, ‘‘ Exhibit E,” and 
made a part hereof. 


XITT. 


That on the 2d day of April, 1875, a duly certified and authenti- 
cated copy of the said decree of distribution of the estate of Horace 
Hawes, deceased, and of said order appointing James L. King, a 
commissioner in the matter of the partition of said estate (and all 
other papers in that behalf, necessary and proper) were duly issued 
out of said Probate Court and duly delivered to said James L. King 
aS commissioner aforesaid, as his warrant. And that the oath of 
said James L. King was immediately eudorsed upon said certified 
copy of his Renee and upon said certified copy of said decree dis- 
tributing said estate, aud in the manner and form prescribed by law. 


XIV. 


That on the 2d day of April, 1875, said James L. King, as commis- 
sioner aforesaid, gave notice in writing to all persons interested in 
the said partition of said estate; their guardians, agents, and attor- 
neys, of the time and place, when and where he should proceed to 
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make such purtition, which notice in writing was in the manner and 
form prescribed by law. A full, true and correct copy of which no- 
tice with the endorsements thereon, is hereinafter set forth and 
marked ‘‘ Exhibit F,” and made a part hereof. 


XV. 


That on the 8th day of April, 1875, said James L. King as com- 
missioner aforesaid, pursuant to said notice above set forth, and at 
the time and place in said notice mentioned, and after having taken 
testimony and ordering surveys, and after taking such other steps as 
were necessary to enable him to form a judgment upon the matters 
before him, proceeded to make partition of said estate, as in his 
official report is hereinafter shown. And that at all of said times, all 
the persons interested in said partition were.duly and legally repre- 
sented according to law. 


XVI. 


On April 13, 1875, said James L. King, as commissioner afore- 
said, presented to and filed in said Probate Court his report of his pro- 
ceedings and acts in the matter of said partition (in the manner and 
form prescribed by law) in which report the entire said fifty vara 
lot nnmber two hundred and five (205) in the complaint in this 
action referred to, was set apart and allotted in severalty to Caroline 
Hawes, widow of said deceased, and in said report various other 
tracts and parcels of land, both in the County of San Mateo and in 
the City and County of San Francisco, were set apart and allotted 
in severalty to the plaintiff herein, Horace Hawes, Junior, and also 
to the plaintiff herein, Caroliue C. Robinson respectively, as in said 
report more fully appears. A full, true and correct copy of said 
report of said commissioner is hereinafter set forth and marked 
‘* Exhibit G,” and made a part hereof. 


XVII. 


On the 19th day of April, 1875, said Probate Court of the City 
and County of San Francisco, made and entered its certain order 
confirming the said report of said James L. King, as commissioner 
as aforesaid, in all respects, and also its certain decree of partition 
thereon in the said estate of Horace Hawes deceased, which said 
orders and decrees were in the manner and form prescribed by law. 
A full, true and correct copy of which ‘order coafirming report of 
commissioner and decree of partition thereon, .is hereinafter set 
forth marked ‘‘ Exhibit H,” and made a part hereof. 


XVIII. 


Duly authenticated and certified copies of all orders, judgments, 
records, instruments and decrees of said Probate Court in the matter 
of the estate of said Horace Hawes deceased, required by law to be 
recorded in the office of the recorder of the said City and County of 
San Francisco, an in the office of the county recorder of the County 
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of San Mateo, were duly recorded at the time and in the manner 
prescribed by law. 
XIX. 


That said orders and decrees of said Probate Court in the premises 
each and all remain now (in full force and effect), and none of them 
at any time have been appealed from, set aside, or modified in any 
respect. 

XX. 


After the said making, entering and recording of said orders and 
decrees making such distribution and partition, the plaintiffs in this 
action, Horace Hawes, Junior «and Caroline C. Robinson, formerly 
Caroline C. Hawes, and also Caroline Hawes, widow, as aforesaid, 
and each of them, entered into the possession and enjoyment in sev- 
eralty of the several tracts and parcels of land so set apart and allot- 
ed to them respectively in severalty as aforesaid and they and each 
of them, and their and each of their grantees respectively, have 
ever siuce and still do retain the possession and enjoyment of said 
several tracts and parcels of land in severalty as set apart and allot- 
ted to them in severalty in said decree of partition aforesaid. 


XXI. 


All matters and proceedings of every kind and character at any 
and all times had and taken in said Probate Court in the said estate 
of Horace Hawes deceased, and especially in the final distribution 
and partition thereof were and each of them was duly made, given 
and rendered pursuant to the statute in such case made and provided. 


XXII. 


On the 24th day of May, 1875, said Caroline Hawes, widow of said 
Horace Hawes deceased, who was then and had been ever since the 
said making, entry and recording of said ‘‘Order confirming said 
commisioners’ report and decree of partition thereon,” in the sole 
and exclusive possession in severalty of the whole of said fifty vara 
lot. number two hundred and five (205) granted, bargained and 
sold the said fifty vara lot, by deed of conveyance, with full covenants 
of warranty, to James C. Flood, for and in consideration of the sum 
of three hundred thousand dollars ($300,000) gold coin of the United 
States, to her in hand paid by him at that time, and she then and 
there delivered to him the possession of the whole thereof. A co 
of said deed is herennto annexed and marked ‘‘ Exhibit I,” and 
made a part hereof. 

XXIII. 


Said James C. Flood, after receiving such possession of the whole 
of said fifty vara lot number two hundred and five (205) from the 
said Caroline Hawes as aforesaid, remained in the exclusive quiet 
and pexceable possession of the same and the whole thereof, until 
the 21st day of Angust, 1876, at which time the said James C. Flood 
for dud in consideration of said three hundred thousand dollars 
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($300,000) to him in hand paid by James G. Fair, the defendant in 
this actlon, made and executed to said Fair, his certain deed of con- 
veyance purporting tc grant, bargain and sell the whole of said fifty 
vara lot, number two hundred and five (205) and then and there 
transferred and delivered to him, said Fair, the possession of the 
same and the whole thereof, and said Fair has ever since said last 
named day remained and is now in the exclusive, quiet, and peaceable 
possession of the whole thereof. 


XXIV. 


On the 6th day of August, 1881, said plaintiffs herein demanded 
of said defendant James G. Fair, to be let into possession of two- 
thirds undivided parts of said fiftv vara lot number two hundred 
and five (205) which demand said Fair then and there refused and 
still refuses, and that this action was not commenced until the 6th 
day of June, 1882. 

XXYV. 


On the 24th day of February, 1881, upon due proceedings had 
James A. Robinson was appointed guardian of the person and estate 
of said plaintiff, Caroline C. Hawes, by the Superior Court, Depart- 
ment No. 9, of the City and County of Sau Francisco, and remained 
such guardian until August 26th, 1882, at which time she attained 
her legal majority. 

On the 19th day of April, 1881, said plaintiff, Caroline C. Hawes 
was intermarried with the said James A. Robinson, and they have 
ever since remained husband and wife. 


XXVI. 
The value of the whole of said fifty vara lot, number two hundred 


and five (205) was in May 24th, 1875, three hundred thousand dol- 


lars ($300,000.), since which time substantial improvements have 
been placed thereon by the defendant herein of the value of several 
hundred thousand dollars. 

The said lot without regard to the improvements was of the value 
of three hundred thousand dollars ($300,000) and upwards at the 
time of the commencement of this action. 


XXVIII. 


On the thirty-first day of October, A. D. 1870, the said Horace 
Hawes since deceased, executed his certain instrament in writing, a 
copy of which is hereunto annexed marked *‘ Exhibit J,” and made 
a part hereof. 

On the 16th day of February, 1874, on due proceedings had ina 
certain action then pending in the District Court of the Third Judi- 
cial District of the State of Califoruia, in which said Caroline 
Hawes was plaintiff, and the parties of the second part in said 
deed of the 3lst, October, 1870, were defendants; it was ad- 
judged and decreed that the said parties of the second part had 
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no right, title or interest in or to the north-easterly half of said 
Mission Block 44, described in said deed, and the title to the same 
was adjudged to be in the said Caroline Hawes. 

On the 13th day of August, A. D. 1878, in a certain action then 
pending in the Superior Court of the State of California, in and for 
the City and County of San Francisco, in which the parties of the 
second part in said deed of the 3lst October, A. D. 1870, were plaint- 
iffs, and songht to enforce said trust as to the north-westerly one-half 
(4) of said Block 44, and said Caroline Hawes, Caroline C. Hawes and 
Horace Hawes, Junior, were defendants. It was upon due proceed- 
ings had ordered and decreed that said trust referred to in said deed 
was too indefinite and impracticable to be executed by said Court 
in its judicial capacity, and the provisions therein being mandatory 
prohibiting any change of scheme or modification, had failed, and 
that said parties of the second part in said deed of trust should exe- 
cute a deed of release and quit claim of said north-westerly one-half 
(4) of said Block 44, to said Horace Hawes, Junior, and said Caroline 
C. Hawes, which was accordingly done before the commencement of 
this action. 

And as conclusions of law from the foregoing facts the Conrt finds 
that said Probate Court of the City and County of San Francisco, 
had and acquired full and complete jurisdiction of the said estate of 
Horace Hawes deceased, during the whole of the said admiuistra- 
tion thereof and at the said final distribution and partition 
thereof as well of the subject matter thereof as of «all the per- 
sons interested at all times therein, and that all matters aud pro- 
ceedings of every kind and character at any and all times had and 
taken in said Probate Court in the said estate of Horace Hawes de- 
ceased, and especially in the final distribution and partition thereof 
were and each of them was had, taken and conducted in strict and 
fall compliance with law and according to the statutes of the State 
of California in such case made and provided. And all said orders 
and decrees aforesaid were duly given and made. 

That all the title to said fifty vara lot, number two hundred and 
five which was vested in said Horace Hawes at the time of his 
death passed to and became and was on the 19th day of April, 1875, 
by virtue of the said administration of his said estate and all the acts 
and proceedings had and taken therein and by virtue of said decree 
of final distribution and partition, vested in the said Caroline Hawes, 
widow of said Horace Hawes deceased and that said title was so 
vested in her on May 24th, 1875, when she granted, bargained and 
sold the said fifty vara lot, number two hundred and five (205) to 
suid James C. Flood, the grantor of the defeudant James G. Fair 
herein. 

That said plaintiffs hive not nor has either of them any right, title 
or interest in or to said fifty vara lot number two hundred and five 
(205) or of any part thereof, at the commencement of this suit, and are 
not entitled to the possession of the same or of any part thereof. _ 

That the title to the said propeity described in said complaint is 
vested in said defendant, James G. Fair, and that he is entitled to 
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have and retain the posssession of the same end the whole thereof. 
And that said defendant have judgment against said plaintiffs, 
Horace Hawes and Caroline H. Robinson for his costs. 
Let judgment be entered accordingly. 
GEO. M. SABIN, 


United States District Judge. 
Dated San Francisco, Cal. Oct. 21st, 1884. 


‘‘EXHIBIT A.” 


In the Probate Court of the City and County of San Francwsco. 
In THE MATTER OF THE EstTAat™= 


OF 
HORACE HAWES, DeEckEasep. 


To the Hon. the Probate Court of the City and County of San 
Francisco: 


Your petitioner, Caroline Hawes, respectively represents that she 
is the widow of Horace Hawes deceased and that Horace Hawes aged 
16 years and Caroline C. Hawes aged 10 years, and your petitioner 
are the only heirs at law of said decedent. 

That said Horace Hawes died intestate in this city and county, 
ou the 12th day of March, 1871, leaving very valuable property and 
estate in said City and County and the County of San Mateo. 

That said decedent died possessed of but little personal property 
besides his law library, and that all sxid ncicmmert§ property except 
library was set apart to your petitioner as the widow of said dece- 
dent, and said Jaw library, English and Spanish, was by decree of 
this Court set aside for the use of said heir, Horace Hawes. 

‘T'bat there is a large amount of Real Estate remaining in possess- 
ion of your petitioner as the administratrix of said estate, subject to 
distribution and partition. 

That the fival account of your petitioner, as administratrix of said 
estate has been filed in this Court for settlement and approval, which 
said account shows that your petitioner has overpaid from her own 
property and funds claims, debts, taxes, and other expenses of said 
estate. 

That the monthly income of said estate in San Francisco, from 
March 1st, 1875, will be $1,110 per month, U. 8. gold coin. 

That the real estate now remaining to be distributed among the 
heirs #t law of said deceased, is fully set forth with sufficient partic- 
ularity for identification in Schedule A, hereto annexed and made 
a part hereof. 

That your petitioner is in law and justice entitled to one-half 
interest in three-fifths (3 5) of said esta'e, but as the same is to go 
to her children, she proposes to ask an undivided half interest in 
abont or not quite one-fifth (1-5) part thereof, to-wit: Mission Block 

No. 44, and easterly part of Mission Block No. 8, more particularly 
described in said Schedule A; and one-third (4) undivided in ail 
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the rest of said estate; and said children, Horace Hawes and Caro- 
line C. Hawes, are entitled to an undivided one-half (4) of said 
Mission Block 44, that is, an undivided one-quarter (}) each, and 
one-quarter each in said easterly half of said Mission Block No. 8. 

That your petitioner and said children, Horace Hawes and said 
Caroline C. Hawes are each entitled to an undivided one-third (4) 
in said Mission Block No. 2, and said fifty vara lot No. 205, which 
are of great value, to-wit; from $650,000 to $675,000, and that said 
Mission Block No. 2 prospectively is of much more value than all 
the rest of the estate in said City and County, belonging to said 
estate. 

That said estate of said decedent, particularly described in said 
Schedule A, upon the death of said decedent, descended to your 
petitioner as his surviving wife and said children in the proportions 
as aforesaid, and that they are entitled to a distribution thereof, 
according to law, and that a partition and division should be now 
wade pursuant to the statute in such cases made and provided. 

That said land and real estate is so situate that the most valuable 
part, to-wit: Mission Block No. 2, cannot well be divided into but 
two equal parts, as one-half of the Mission Block contains a very 
little less than 6 fifty varas. 

That said Mission Block No. 44 is so located as to admit of divi- 
sion among all the persons entitled thereto, and easterly part of 
Mission Block 8, from the location, should be wholly set apart to 
one, as your petitioner is informed and by her attorney and counsel 
and so believes. 

That said fifty vara lot No. 205, which is subject to a lease of an 
unexpired term of 5 yearsto one J. H. Blumenberg, at the monthly 
rent of $1000 per month, from the Ist day of March, 1875. Your 
petitioner will take and pay to said heirs what is just, legal and 
proper, as your petitioner is informed and verily believes the same 
canuot be advantageously divided or partitioned. 

That Redwood Farm, mentioned in Schedule A, be divided so as 
to give each one one-third in equal value thereof. 

And your petitioner farther represents that in order to save the 
trouble and expense of selling real estate to pay expenses of admin- 
istration, she has in good faith greatly overdrawn her account with 
estate, and to the amount of $ which should be taken into ac- 
count and consideration in the distribution and partition of said 
estate, and properly adjusted in dividing and distributing the same 
according to the respective rights of respective parties or heirs at 
law of said decedent. 

That your petitioner is entitled by law to pay only 4 of certain 
portions of expense and 4 of the balance, and said childrens’ shares 
be charged with the balance. 

That said Mission Block No. 44, and easterly half of said Mission 
Block 8 were acquired in 1860, and after the marriage of your peti- 
tionér to said decedent, and each of said parcels of land is common 
property. 

Wherefore your petitioner prays this Honorable Court that a de- 
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f cree of partition and distribution may be ordered, that the real 
estate held in common and undivided between the estate of Horace 
Hawes, deceased, may be divided, and that tho separate estate of 
said deceased may be divided, allotted and distributed to and among 
the heirs, according to their several and respective rights and inter- 
ests upon the appointment of a commissioner or commissioners, and 
the proper proceedings to be had according to the statute in such 
cases made and provided, or if the said land or any part thereof, 
cannot otherwise be fairly divided without prejudice or incon- 
venience among the parties interested acording to the respective 
rights of each and all the several estates and persons entitled; then 
such proceedings be had to adjust the same provided by law, and 
thst said heirs at law of said deceased and each of them respact- 
ively, may receive the portions of said estate coming to them, and 
that they and each of them may have all the benefit and relief to 
which they may be entitled. To which end your petitioner prays 
that an order may be made directing that all persons interested in 

’ this estate, appear before this Court at a time and place to be speci- 
fied, not less thau four, or more than ten weeks from the time of 
making said order, to show cause why an order should not be granted 
directing that partition be made in said estate, and that distribution 
be made of the estate of Horace Hawes, deceased; and that partition 
be made of the real estate thereof, among the persons entitled 
thereto; or if the same cannot otherwise be fairly divided, that the 
sume be sold and the proceeds be distributed among those entitled; 
or that such other or further or different order may be made as will 
be just and proper in the premises. And your petitioner will ever 
pray, etc. 

Dated 17th day of February, I875. 
CAROLINE HAWES, 


Administratria of the estate of Horace Hawes, deceased. 


STATE OF CALIFORNIA ai 
City and County of San Francisco. | ~* 


Caroline Hawes, administratrix of the estate of Horace Hawes, 
deceased, being duly sworn says: that she is the petitioner mer- 
tioned in the foregoing petition. That she has heard read the fore- 
going — and knows the contents thereof, and that the same is 
true of her own knowledge, except as to the matters which are there- 
in stated on her information or belief, and*that as }to’ those matters 


she believes it to be true. 

CAROLINE HAWES, 
tad Subscribed and sworn to before me this*l7th day of February, 
| 1875. 

= [h. 8.) PALMER G. WOOD, 
| Notary Public. 
Endorsed: Petition for final distribution and partition. 
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Filed February 18th, 1875. 
WM. HARNEY, Clerk. 


By A. J. JEGHERS, Deputy Clerk. 


“SCHEDULE A” TO ‘‘EXHIBIT A.” 
In the Probate Court of the City and County of San Francisco. 


In THE MATTER OF THE ESTATE 
OF No. 4240. 
HORACE HAWES, DeEcrasep. 


The following is the estate of said deceased remaining to be dis- 
tributed among the heirs. 


I. 


Mission Block No. 44 bounded by Ninth, Tenth, Harrison and 
Bryant streets. | 


If. 


Southeasterly portion of Mission Block No. 8 bounded by Folsom, 
Tenth, Harrison and Juniper street and school lot, the same front- 
ing 550 feet on Tenth street, 205 feet on Folsom, 4123 feet on Jun- 
- street, 1373 and 68 9-12 feet on School lot and 136 3-12 feet on 


arrison street. 


IIT. 


Mission Block No. 2 bounded by Howard and Folsom, Ninth and 
Teuth streets. 


IV. 


Fifty vara lot No, 205 in Block 55 at the southwest corner of Pine 
and Sansome streets. 


All the above being in the City and County of San Francisco, 
State of Califoruia. 


V. 
Redwood Farm near the Town or City of Redwood City in San 


Mateo commonly known and called by the name of Hawes’ Ranch 
containing 1929 76-100 acres. 


VI. 
Villa 1v's Nos. 13 and 14 in the City limits of Redwood City. 


CAROLINE HAWES, 
Administratriz of the estate of Horace Hawes, deceased. 
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** EXUIBIT B.” 


In the Probate Cowrt of the City and County of San Francisco, State 
of California. 


In THE MATTER OF THE ESTATE 
OF 
HORACE HAWES, ae 


Order of Publication of Notice on Settlement of Final Account 
and Petition for Distribution and Partition of Estate of said 


Decedent. 


On reading and filing the report and petition of Caroline Hawes, 
administratrix of the estate of Horace Hawes, deceased, duly verified, 
presented and filed at the time of, and in connection with, the final 
account of her administration, and it duly appearing that said estate 
is in 4 proper condition to be closed and distributed and partitioned 
among the persons entitled, and that all debts and claims agwinst 
said estate have been paid, except certain claims of the estate aguinst 
its distributees, the only heirs at law of said decedent which may be 
tuken into account and properly adjusted and disposed of in the dis- 
tribution and partition of said estate, according to law. 

On motion of J. C. Bates, attorney for said administratrix, it is 
ordered that all persons interested in said estate, be and appear be- 
fore the Probate Court of the City and County of San Francisco, at 
the Court-room of said Court, in the C ty Hall in said city and county, 
on Tuesday, the twenty-third day of March, A. D. 1875, at eleven 
o'clock A. M. of that day, being a day of the term of said Cour’, to 
wit: the March Term, A. D. 1875, and then and there to show cause, 
if any they have, why said final account shall not be settled, allowed 
and «approved. 

re 4 whereas said account is for final settlement, and it duly ap- 
pearing that said estate is ready for distribution, and that upon 
confirmation of said fiual account, distribution and partition of all 
said estate to all persons entitled thereto has been duly demanded. 

Tt is further ordered, that all persons interested in said estate, be 
and appear before said Court, at the time and place aforesaid, with- 
out further notice or proceeding therefor, and then and there show 
cause, if any they have, why distribution of the residue of said estate 
should not be made among the heirs at law of said deceased, accord- 
ing to law and the respective rights of all the parties; and also, at the 
same place, immediately after decree of distribution of said estate is 
made, without further notice, to show cause why said Court shall not 
make an order appointing commissioners, or « commissioner, as it 
may seem best, to make partition and division of said estate among 
the heirs at law of said deceased, according to the respective rights 
of the —_ aud the decree of distribution, und. to set aside to each 
his and her share, according to the proportions decreed to him, her, 
or them, or to report his or their inability to make partition of the 
whole or certain part or parts of said estate without sale, or without 
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prejudice or inconvenience, or as the case may be, and also to report 
and find the true value of all said real estate belonging to said estate. 

And it is further ordered, that notice of the foregoing be given by 
publication, aud that a copy hereof be published once a week for 
four successive weeks, before said 23d day of March, A. D. 1875, 
in the Daily Examiner, « daily newspaper printed and published in 
said city and county. 

Dated this 18th day of February, A. D. 1875. 

M. H. MYRICK, Probate Judge. 


Endorsed: Order directing publication of notice, ete. 


Filed February 18, 1875. 
WM. HARNEY, Clerk. 
By A. J. JEGHERS, Dep’y Clerk. 


‘*EXHIBIT C.” 


In the Probate Court of the City and County of San Francisco. 
In THE MaTrerR OF THE Estate 


OF 
HORACE HAWES, Deczasep. 


Whereas Chas. H. Sawyer, a competent attorney at law, has 
hitherto represented Horace Hawes and Caroline C. wes, minors, 
heirs of said deceased. 

It is now by the Court here ordered that said Chus. H. Sawyer, 
an attorney at law and of this Court, be and is hereby »ppointed to 
represent said minors, Horace Hawes and Caroline C. Hawes, in the 
partition and distribution of said estate and all other proceedings 
where all of the parties in said estate or said heirs are required to be 
notified thereof. 

Done in open Court this 29th day of March, 1875. 

M. H. MYRICK, Probate Judge. 


Endorsed: Order appointing attorney for minor heirs. 
Filed March 29th, 1875. 


WM. HARNEY, Clerk. 
By A. J. JEGHERS, Dep. CYk. 


‘* BXAIBIT D.” 


In the Probate Court Court of the City and County of San Francisco, 
State of California. 
In THE MATTER OF THE ESTATE 
OF 
HORACE HAWES, Decgasep. 


Decree of Distribution. 
The petition of Caroline Hawes, the administratrix, and heir at 
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law of the estate of Horace Hawes, deceased, for distribution and 
partition of said estate among tle persons eI thereto, coming 
brid | on regularly to be heard the 29th day of Marcl#’1875, and it duly 
Pid appearing to the satisfaction of the Court, that due and sufficient notice 
of the time and place of hearing said petition had been duly given, as 
required by law, prior to the day set for hearing said matter; and 
that all State, City and County and Municipal Taxes, legally levied 
against said estate have been fally paid. 
cae J. ©. Bates, appearing on behalf of said administratrix, and 
tener Chas. H. Sawyer, Esq., on behalf of Horace Hawes and Caroline C. 
cee Hawes, the children of said deceased and his only descendants. 
283 And it duly appearing to the satisfaction of said Court, that the 
ign property remaining in the hands of said administratrix for distribu- 
| | tion consists entirely of real estate, and the final account of said ad- 
ministratrix having bows this day duly settled by this Court, and said 
estate being in a proper condition for distribution and partition, and 
to be finally closed; and it also duly appearing to the satisfaction of 
the Court and it so finds the fact to be that certain portions of the 
property hereinafter described was and is common property, to-wit; 
ission Block, No. 44, bounded by Ninth and Tenth, Bryant and 
Harrison streets, and the south-easterly part of Mission Block, No. 
8, bounded by Folsom, Tenth, Harrison and Juniper alley, less 
School Lot, 68 9-12x1374 feet, and all the rest and residue of said 
estate was separate property. 

That since the rendition of said final account the sum of $110.00 
has come into the hands of said administratrix, and the sum of 
$200.00 has been expended by said administratrix, in paying neces- 
sary expenses of administration, and said ‘amount so expended are 
hereby approved by this Court. 

That a statement of the receipts and disbursements of said 
administritrix, since the rendition of her final account, on the 
said 18th day of February, A. D. 1875, was duly reported and filed 
at the time of making this distribution, together with an estimate of 
the expenses Of closiug said estate, to-wit: the sum of $1000. 

That said Caroline Hawes, widow of said deceased, and Horace 
Hawes and Caroline C. Hawes, only children and descendants of 
said deceased, are the only heirs at law, and are entitled to share in 
the distribution of said estate. 

That said Caroline Hawes, widow of deceased, is entitled to an 
one-half, undivided, of said common property of said deceased, and 
one-third (}) undivided of the rest of the estate and property of said 
deceased, and said children, Horace Hawes and Curoline C. Hawes; 

aa to the other one-half undivided of said common property, and to 
| two-thirds undivided of the remaining property of suid deceased. 

| And all and singular, the law and the premises, being by the 

Court here seen, heard, understood and fully considered. 

| Whereupon, It is now here ordered, adjudged and decreed, that 

bi | all the acts and proceedings of said administratrix, appearing upon 

a the records of this estate, be and the same are hereby approved and 

confirmed, and that all the rest and residue of the estate of said de- 
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ceased, hereinafter described, be and the same is hereby distributed 
as follows, to-wit: One undivided half of said Mission Block, No. 44, 
bounded by Ninth, Tenth, Harrison and Bryant streets, and the 
south-easterly part of Mission Block, No. 8, bounded by Folso 
Tenth, Harrison and Juniper streets, less said School Lot, to sai 
Caroline Hawes, and the remaining or other half undivided to said 
Horace Hawes and Caroline C. Hawes. One undivided third part 
of Mission Block, No. 2, bounded by Ninth, Tenth, Folsom and 
Howard streets, and one-third (4) undivided of Fifty Vara Lot, No. 
205, at the south-westerly corner of Pine and Sansome streets, and 
one-third (4) undivided of all the real estate in San Mateo county 
and hereinafter described, to said Caroline Hawes, and the remaining 
two-thirds thereof undivided to said Horace Hawes and Caroline C. 
Hawes, shure and share alike between them. 

That is to say, the said Caroline Hawes, widow of said deceased, 
is entitled to and does hereby receive an undivided one-half of the 
said common property of the said decedent, and said Horace Hawes 
aun undivided one-quarter of said common property and an undivided 
one-third of the rest and residue of said property or estate; and the 
said Caroline C. Hawes an equal undivided one-fourth (4) of said 
common property and an equal one-third (4) undivided in the other 
property of said decedent. 

The following is a more particular description of the residue of 
said real estate above referred to in this decree, of which distribu- 
tion is ordered, adjudged and decreed as aforesaid. 


FIRST. 


All that certain lot or block of land situate in the City and County 
of San Francisco, State of California, designated and known on the 
official map of said city and county as Mission Block No. Forty- 
four (44), bounded by Ninth, Bryant, Tenth and Harrison streets. 


SECOND. 


All that certain piece and parcel of land in said city and county 
described as follows, to-wit: 

Commencing at the south-westerly corner of Folsom and Tenth 
streets, thence south-easterly along the westerly line of Tenth street 
five hundred and fifty (550) feet; thence at right angles south-west- 
erly along northerly line of Harrison street one hundred and thirty- 
six (136) 3-12 feet; thence at right angles north-westerly one hundred 
and thirty-seven (137) feet and six inches; thence at right angles 
south-westerly sixty-eight (68) feet and nine (9) inches; thence at 
right angles north-westerly four hundred and twelve (412) feet and 
six inches to Folsom street; and thence at right — north-easterly 
along the soutnerly line of Fulsom street two hundred and five (205) 
feet to the point of beginning, the sime being a part of Mission 
Blo ‘k No. 8. as designated on the official map of said city and county. 
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THIRD. 


All that certain lot and block of land in said City and County of 
San Francisco designated and known on the official map thereof as 
Mission Block number two (2), bounded by Folsom, Howard, Ninth 
and Tenth streets. 

FOURTH. 


Ail that lot of land one hundred and thirty-seven (137) feet and 
six inches square in the said City and County of San Francisco, at 
the south-west corner of Pine and Sansome streets, designated and 
known on the official map as Fifty vara lot number two-huudred and 
five (205). 


FIFTH. 


All that certain farm or tract of land situate in the County of San 
Mateo, State of California, adjoining the town of Redwood City, called 
**Redwood Farm,” and which is more particularly bounded and de- 
scribed as follows: Commencing at a point marked bya block of granite 
about three feetand a-halflong, thirteen inches wide and eight (8) inch- 
es thick, more or less, and placed in the ground pe iieabed ysoans to 
leave the top a little below the surface or even with it, and situated in 
the south-westerly line of the County Road leading from San Francisco 
to San Jose, utits intersection with the southerly line of the road known 
as the ‘‘ Whipple Road,” as the same is now traveled, and being the 
road, forty chains in length of which was dedicated to public use, 

ursuant to the covenants in a certain deed made and executed by 

oledad Ortega de Arguello, Jose Ramon Arguello, and Louis 
Antonio Arguello, bearing date the twenty-second day of October, 
1851, and recorded in the office of the Recorder of San Francisco 
county, in Liber No. 12 of Deeds, page 353; the said point of begin- 
ning bearing south forty-three degrees east (S. 43 deg. E.) one (1) 
chain from the north-east corner of the Engert Tract; thence run- 
ning along the south-westerly line of the said Conuty Road sonth 
forty-three degrees east (S. 43 deg. E.) forty-two chains and seven- 
ty-two links, (42. 72 chs.) to a point marked by a block of granite six 
feet and six inches in length, one foot wide and eight inches thick, 
more or less, placed perpendicularly in the spoilt about one-half 
its length below and one-half above the surface, and situated in an 
angle of the southerly line of the aforesaid County Road; thence 
along the south-westerly line of the said County Road south forty- 
eight degrees and thirty min. east (S. 48 deg. 30 min. E) seventy 
chains and seventy-three links (70. 73 chs.) to a point marked by a 
block of granite six feet and six inches in length, twelve inches wide 
and eight inches thick, more or less, placed perpendicularly in the 
seen about one-half its length below and one-half above the sur- 
face, und situated in the south-westerly line of the said County 
Road; thence south forty-four degrees and thirty mivutes, west (S. 
44 deg. 30 min. W) one-hundred and fifteen chains (115 ch.) to an 
oak sapling blazed and standing on the southerly bank of the Arroyo 
del Ojo de Agua, from which « large live ouk tree marked B. T. 
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bears north eighteen degrees west (N. 18 deg. W) distant thirty-six 
links (36-100 chs.); thence following up the center of the Arroyo 
del Ojo de Agua and the meanderings thereof to a bay tree marked 
X. standing on the southerly bank of said Arroyo’and on the west- 
erly line of Owen McGarvey’s lot, the said bay tree bearing south 
forty-four degrees and forty-five minutes west (S. 44 deg. 45min. W) 
and distant twenty-nine chains and seven links (29. 07 chs.) from 
the aforesaid oak sapling on said Arroyo; thence south forty-four 
degrees and thirty minutes west (S. 44 deg. 30 min. W) along the 
westerly line of said McGarvey’s lot, thirty-five chains and eighty- 
nine links (35. 89 chs.) to an oak stake marked H. H., from which 
an oak tree marked B. T. bears south twenty-four degrees aud thirty 
minutes east (S. 24 deg. 30 min. E.) distant twenty-five links (25-100 
chs.); thence at right angles north forty-five degrees and thirty 
minutes west (N. 45 deg. 30 min. W.) one hundred and thirteen 
chains and thirty-one links (113. 31 chs.) to an oak tree twelve 
inches in diameter marked H. H.; thence north forty-four degrees 
and thirty minutes east (N. 44 deg. 30 min.) one hundred and seven- 
ty-eight chains and twelve links (178. 12 chs.) to the aforesaid de- 
scribed point of beginning; the above courses having reference to 
the true meridian, the variations of the magnetic meridian being 
fifteen degrees and seventeen minutes east (15 deg. and 17 min. E.); 
containing nineteen hundred and twenty-nine (1929) and 78-100 
acres, according to late survey thereof by the County Surveyor of 
San Mateo County. 
SIXTH. 


All those lots situated in Redwood City, San Mateo county, desig- 
nated and known on the official map of said Redwood City and 
within the limits thereof as ‘‘ Villa Lots” Nos. Thirteen (13) and 
Fourteen (14). 

Done in Open Court, this twenty-ninth (29th) day of March, A. 
D. 1875. 

M. H. MYRICK, Probate Judge. 


‘*‘ EXHIBIT E.” 
In the Probate Court of the City and County of San Francisco 


In toe MaTrer oF THE ESTATE 


OF 
HORACE HAWES, DeEcrasep. 


The petition of Caroline Hawes, administratrix and heir at law of 
the estate of Horace Hawes, deceased, for partition of said estate, 
according to law, coming on regularly to be heard this twenty-ninth 
day of March, A. D. 1875, immediately after the decree distributing 
said estute being made. J.C. Bates appearing for said petitioner, 
and Chas. H. Sawyer, Esq., appearing for and representing Horace 
Hawes and Caroline C. Hawes, minor heirs of said deceased, and 
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THIRD. 


All that certain lot and block of land in said City and County of 
San Francisco designated and known on the official map thereof as 
Mission Block number two (2), bounded by Folsom, Howard, Ninth 
and Tenth streets. 

FOURTH. 


All that lot of land one hundred and thirty-seven (137) feet and 
six inches square in the said City and County of San Francisco, at 
the south-west corner of Pine and Sansome streets, designated and 
known on the official map as Fifty vara lot number two-huudred and 
five (205). 


FIFTH. 


All that certain farm or tract of land situate in the County of San 
Mateo, State of California, adjoining the town of Redwood City, called 
**Redwood Farm,” and which is more particularly bounded and de- 
scribed as follows: Commencing at a point marked bya block of granite 
about three feetand a-halflong, thirteen inches wide and eight (8) inch- 
es thick, more or less, and placed in the ground pe inde so as to 
leave the top a little below the surface or even with it, and situated in 
the south-westerly line of the County Road leading from San Francisco 
to San Jose, atits intersection with the southerly line of the road known 
as the ‘‘ Whipple Road,” as the same is now traveled, and being the 
road, forty chains in length of which was dedicated to public use, 

ursuant to the covenants in a certain deed made and executed by 
Boledad Ortega de Arguello, Jose Ramon Arguello, and Louis 
Antonio Arguello, bearing date the twenty-second day of October, 
1851, and recorded in the office of the Recorder of San Francisco 
sewn in Liber No. 12 of Deeds, page 353; the said point of begin- 
ning bea:ing south forty-three degrees east (8S. 43 deg. E.) one (1) 
chain from the north-east corner of the Engert Tract; thence run- 
ning along the south-westerly line of the said Conuty Road south 
forty-three degrees east (S. 43 deg. E.) forty-two chains and seven- 
ty-two links, (42. 72 chs.) to a point marked by a block of granite six 
feet and six inches in length, one foot wide and eight inches thick, 
more or less, placed perpendicularly in the soouull about one-half 
its length below and one-half above the surface, and situated in an 
angle of the southerly line of the aforesaid County Road; thence 
along the south-westerly line of the said County Road south forty- 
eight degrees and thirty min. east - 48 deg. 30 min. E) seventy 
chains and seventy-three links (70. 73 chs.) to a point marked by a 
block of granite six feet and six inches in length, twelve inches wide 
and eight inches thick, more or less, placed perpendicularly in the 
ground about one-half its length below and oue-half above the sur- 
face, and situated in the soutli-westerly line of the said County 
Road; thence south forty-four degrees and thirty minutes, west (S. 
44 deg. 30 min. W) one-hundred and fifteen chains (115 ch.) to an 
oak sapling blazed and standing on the southerly bank of the Arroyo 
del Ojo de Agua, from which « large live oak tree marked B. T. 
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bears north eighteen degrees west (N. 18 deg. W) distant thirty-six 
links (36-100 chs.); thence following up the center of the Arroyo 
del Ojo de Agua and the meanderings thereof to a bay tree marked 
X. standing on the southerly bank of said Arroyo’and on the west- 
erly line of Owen McGarvey’s lot, the said bay tree bearing south 
forty-four degrees and forty-five minutes west (S. 44 deg. 45min. W) 
and distant twenty-nine chains and seven links (29. 07 chs.) from 
the aforesaid oak sapling on said Arroyo; thence south forty-four 
degrees and thirty minutes west (S. 44 deg. 30 min. W) along the 
westerly line of said McGarvey’s lot, thirty-five chains and eighty- 
nine links (35. 89 chs.) to an oak stake marked H. H., from which 
an oak tree marked B. T. bears south twenty-four degrees aud thirty 
minutes east (S. 24 deg. 30 min. E.) distant twenty-five links (25-100 
chs.); thence at right angles north forty-five degrees and thirty 
minutes west (N. 45 deg. 30 min. W.) one hundred and thirteen 
chains and thirty-one links (113. 31 chs.) to an oak tree twelve 
inches in diameter marked H. H.; thence north forty-four degrees 
and thirty minutes east (N. 44 deg. 30 min.) one hundred and seven- 
ty-eight chains and twelve links (178. 12 chs.) to the aforesaid de- 
scribed point of beginning; the above courses having reference to 
the true meridian, the variations of the magnetic meridian being 
fifteen degrees and seventeen minutes east (15 deg. and 17 min. E.); 
containing nineteen hundred and twenty-nine (1929) and 78-100 
acres, according to late survey thereof by the County Surveyor of 
San Mateo County. 
SIXTH. 


All those lots situated in Redwood City, San Mateo county, desig- 
nated and known on the official map of said Redwood City and 
within the limits thereof as ‘‘ Villa Lots” Nos. Thirteen (13) and 
Fourteen (14). 

Done in Open Court, this twenty-ninth (29th) day of March, A. 
D. 1875. 

M. H. MYRICK, Probate Judge. 


‘* EXHIBIT E.” 


In the Probate Court of the City and County of San Francisco 
In THE MATTER OF THE ESTATE 


OF 
HORACE HAWES, Deceasep. 


The petition of Caroline Hawes, administratrix and heir at law of 
the estate of Horace Hawes, deceased, for partition of said estate, 
according to law, coming on regularly to be heard this twenty-ninth 
day of March, A. D. 1875, immediately after the decree distributing 
said estate being made. J.C. Bates appearing for said petitioner, 
and Chas. H. Sawyer, Esq., appearing for and representing Horace 
Hawes and Caroline C. Hawes, minor heirs of said deceased, and 
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upon consent in open Court of all parties interested to the appoint- 
ment of James L King, sole commissioner for the purposes of par- 
tition and division of the estate of said deceased. 

And said Court deeming it just and proper that said James L. 


King be appointed sole commissioner for such purposes and all and . 
singular, the Jaw and the premises being by the Court here seen, 
heard, understood and fully considered. ~ 


Whereupon, it is now by the Court here ordered, adjudged and 
decreed that partition and division of said real estate, described in 
the decree of distribution herein be made in accordance with the 
rights of the parties as determined by said decree of distribution. 
And it is further ordered that the said James L. King be and he 
is hereby appoiuted sole commisssoner for that purpose, and whose 
duty it shall be to make partition and division of said real estate 
described in said decree of distribution, in accordance with the 
rights and interests of respective parties as therein determined, and “ 
make report of his proceedings and partition in writing to this Court. 
Done in open Court this twenty-ninth day of March, A. D. 1875. 
M. H. MYRICK, Probate Judge. 
Endorsed: Decree of partition and order appointing commissioner 
for such purpose. 


Filed March 29th, 1875. 
WM. HARNEY, Clerk. 


By A. J. JEGHERS, Deputy Clerk. rs 
‘EXHIBIT F.” , Jag 
In the Probate Court of the City and County of San Francisco. ‘ 
In THE MATTER OF THE ESTATE | 
OF 
HORACE HAWES, Decrasep F 
To Chas. H. Sawyer, Esq., attorney for Horace Hawes and Caro- \ 


line C. Hawes, minor heirs of said deceased, and J. C. Bates, attor- 
ney for Caroline Hawes, widow of said deceased and administratrix 
of said estate. | 
You and each of you will please take notice that I, James L. King, 
duly appointed and qualified commissioner, to make partition and < 
division of the residue of the estate of Horace Hawes, deceased, in & 
accordance with the decrees and orders of said Probate Court, —_ | 
made the twenty-ninth day of March, A. D. 1875, in said estate, will - 
on Thursday, the 8th day of April, A. D. 1875, at my office No. 442 
California street, in the City and County of San Francisco, proceed 
to aud make partition of the property described in the decree of 
distribution in said estate, in accordance with the rights of respective 
parties as therein determined. 
JAMES L. KING, Commissioner. “~ 
San Francisco, April 2nd, 1875. 
Endorsed: Notice of time and place of making partition. 
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We oe y | acknowledge service and receipt of a copy hereof, this 


2nd day of April, A. D. 1875. 
CHARLES H. SAWYER, 
Attorney for Horace Hawes and Caroline C. Hawes minors, heirs of 


said deceased. 
J. C. BATES, 
Attorney for Caroline Hawes, widow of said deceased, and adminis- 
tratria of said estate. 


‘‘ EXHIBIT G.” 
In the Probate Court of the City and County of San Francisco. 


In THE MATTER OF THE ESTATE 
OF 
HORACE HAWES, me 


Keport of Commissioner in Petition and Division. 


To the Hon. the Probate Court of the City and County of San 
Francisco, State of California: 

The undersigned duly appointed by the order of said Court, sole 
commissioner to make partition and division of the estate of Horace 
Hawes, deceased, among the persons entitled hereby, makes and 
submits to this Hon. Conrt the following report: 

ist. That prior to proceeding to make partition and division of 
the estate of suid deceased, to-wit: on the 2nd day of April, A. D. 
1875, your commissioner took and subscribed the oath required by, 
und in accordance with law, which said oath was duly endorsed on 
a certified copy of the decree distributing said estate, and also on 
the decree of partition and order appointing the undersigned com- 
missioner in said estate for such purpose. 

2nd. That before making division, I viewed and examined all 
the real estate described in said decree of distribution, a full, true 
und correct copy of which decree is. hereto annexed, made a part 
hereof and marked ‘‘ Exhibit A.” 

3d. That a correct survey by the County Surveyor of the County 
of San Mateo County was made of the ranch or tract of land situate 
in said county in front of Redwood City. A copy of which is hereto 
attached and made a part hereof and marked ‘‘ Exhibits B and C.” 

4th. That correct diagrams of the lots and blocks belonging to 
suid estate iu said City aud County of San Francisco, are hereto 
annexed and made a part hereof and marked ‘‘ Exhibits D, E, F.” 

5th. ‘That prior to proceeding and making partition of said estate 
due notice in writing was given by the undersigned commissioner to 
ull the parties in interest, represented by their proper and lawful 
attorneys. A copy of which notice together with the proofs of 
service thereof endorsed thereon, is hereto annexed and marked 
“ Exhibit G.” 

6th. That at the time and place in said notice marked “ Exhibit 
G” mentioned, your commissioner was attended by all the parties 
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interested in said estate, to-wit: Chas. H. Sawyer, attorney for 
Horace Hawes and Caroline C. Hawes, minor heirs of said deceased, 
audJ. ©. Bates, attorney for Caroline Hawes, widow of said deceased. 

7th. That after a thorough examination of tke premises, and a 
full consideration of the rights of the respective parties as deter- 
mined by said decree of distribution of March 29th, A. D. 1875, I 
proceeded to and did make partition and division of the property 
described in said decree of distribution, according to the rights of 
each as therein determined. 

The estate in each county being divided separately among all the 
heirs of said deceased as if there was no other estate to be divided. 
And that the following is the division a nd partition of the real 
estate made by your commissioner. 


FIRST. 


All the land in the County of San Mateo described in the fifth and 
sixth divisions of the property in said decree of distribution is 
divided and partitioned so as to give each one one-third (4) in the 
value thereof, and the parts belonging to each with the number 
acres therein is fully set forth in the said ‘‘ Exhibit C,” hereto an- 
nexed which is hereby referred to for a description of the share 
belonging to each; the said Caroline Hawes, widow, receiving for 
herself said * Villa Lots, Nos. 13 and 14, set forth in~*Exhibit"B.” 


SECOND. 


Mission Block, No. fourty-four (44) bounded by Ninth, Tenth 
Harrison and Bryant streets, in the City and County of San Francis- 
co, described in first division of the property in said decree is hereby 
divided and partitioned in three parts as follows, to-wit: 

The south-easterly half of said block to said Caroline Hawes, 
being the half fronting on Bryant street, and the north-westerly half 
to said children, Horace Hawes and Caroline C. Hawes, in equal 
shares. Said Caroline C. Hawes receiving one-quarter (}) of the 
block fronting 275 feet on Ninth street, and 205 feet on Harrison 
street; and to Horace Hawes receiving the one-quarter (}) of said 
block fronting 275 feet on Tenth street, and 205 feet on Harrison 
street as described in the said plot thereof, hereto annexed and 
marked ‘‘ Exhibit D,” which is hereof referred to for further de- 
scription. 

THIRD. 


All that part of Mission Block, }’o. 8, in said City and County, 
described in the second division uf property in said decree of dis- 
tribution to Caroline Hawes, widow of said deceased. 


FOURTH. 


All that certain lot and block of land in said City and County, 
bounded by Ninth, Tenth, Howard aud Folsom streets, and desig- 
nated and known on the official map of said city and county as Mis- 
sion Block No. two, (2), equally between said children of Horace 


ROBINSON ET AL. VS. FAIR. 27 


Hawes and Caroline C. Hawes, by a line running through said block 
from Ninth to Tenth streets, parallel with Howard and Folsom 
streets, and equal distance therefrom. Giving and allotting to Car- 
oline C. Hawes the south-easterly half thereof, fronting on Folsom 
street; and to Horace Hawes the other half fronting on Howard 
street, as indicated by the diagram or plat thereof, hereto annexed 
and marked “ Exhibit E.” 


FIFTH. 


All that certain fifty vara lot in said city and county, 137} feet 
square, at the south-westerly corner of Pine and Sansome streets, 
designated on the official map of said city and county as Fifty Vara 
Lot 205, to the said Caroline Hawes, widow of said deceased. 

And your commissioner therefore does so divide and partitiou said 
real estate as herein before indicated, to the respective parties, and 
respectfully submits that all the rights of the respective parties being 
considered, requires this report to be approved and confirmed by 


this Hon. Court. 
JAMES L. KING, Commissioner. 
April 13th, 1875. 


Hereto attached certified copies of decree of distribution and de- 
cree of partition and order appointing commissioner, (same us ‘‘ Ex- 
hibits C. and D.”) with oath eudorsed on same. 


‘*Exhibit A” of this report same as ‘‘ Exhibit C.” 

‘Exhibits B and C” being survey of ranch iu Sin M iteo County: 
‘* Exhibits D, E, F” being diagrams of city property. 

‘* Exhibit G” being same notice marked ‘‘ Exhibit Pp” 


[Eudorsed]: Report of commissioner in partition and division. 
Filed April 13th, 1875. 


WM. HARNEY, Clerk. 
By A. J. JEGHERS, Deputy Clerk. 
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‘* EXHIBIT H.” 


In the Probate Court of the City and County of San Francisco, State 
of California. 


In THE MATTER OF THE ESTATE Order confirming report of com- 


OF missioner, and decree of partition 
HORACE HAWES, Deceasep. }) thereon. 

James L. King, duly appointed by consent of all parties in inter 
est on the 29th day of March, A. D. 1875, sole commissioner to 
divide and partition the estate of said deceased among the heirs en- 
titled thereto, having on the 13th day of April, A. D. 1875, duly 
presented to and filed in this Court the report of his proceedings, 
and the matter coming on regularly to be heard this 19th day of 
April, A. D. 1875; J. C. Bates appearing for Caroline Hawes, and 
Chas. H. Sawyer, Esq., the attorney appointed to represent Horace 
Hawes and Caroline C. Hawes, appearing on their behalf, and it 
duly appearing to the satisfaction of said Court that Jas. L. King 
duly qualified as such commissioner aS required by law and dul 
performed all his duties, and gave notice to all parties Srecetres: | 
in all respects as prescribed by the statute in such cases, and in 
conformity with the rights of the respective parties, as determined 
by the decree of distribution, and all and singular the law and the 
premises being by the Court here seen, heard, understood and fully 
considered. 

Whereupon it is by the Court here ordered, adjudged and decreed 
that said report of said commissioner be, and the same is hereby 
confirmed, and the division and partition of said estate adjudged 
valid between the parties therein mentioned. 

And it is further adjudged, decreed and determined that the 
following is a correct description of the respective parts or parcels of 
said estate assigned to edch of the siid parties entitled, by said 
commissioner's report aud by this Court, as follows, to wit: 


FIRST. 
To CaronIne Hawes. 


All that certain part of that tract of land, situated in the County 
of San Mateo, State of California, adjoining the town of Redwood 
City, called ‘‘ Redwood Farm,” and which said part is more particu- 
larly bounded and described as follows: Commencing at a point 
marked by a block of granite about three feet and a-half long, thir- 
teen inches wide and eight inches thick, more or less, and placed 
in the ground perpendicularly so as to leave the top a little below 
the surface or even with it, and situated in the southwesterly line of 
the County R ad leading from San Francisco to San Jose, at its in- 
tersection with the southerly line of the road known as the ‘‘ Whip- 
ple Road,” as the same is now traveled, and being the road, forty 
chains in length of which was dedicated to public use, pursuant to 
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the covenants in a certain deed made and executed by Soledad Orte- 
ga de Arguello, José Ramor Arguello and Louis Antonio Arguello 
bearing date the twenty-second day of October, 1851, and recorded 
in the office of the Recorder of San Francisco county, in Liber No. 
12 of Deeds, page 353; the said point of beginning bearing south 
forty-three degrees east (S. 43 deg. E.) one (1) chain from the 
northeast corner of the Engert Tract; thence running southwesterly 
pos i said Whipple Road and the northwesterly line of said ranch 
one hundred sixty-nine chains and sixty-four links (169.64 chs.), a 
little more or less to an ork tree, marked H H, in the westerly cor- 
ner of said ‘‘ Redwood Farm;” thence at right angles southeasterly 
and along the southwesterly or back line of uid farm thirty-five 
chains and sixty-five links (35.65 chs.); thence at right angles north- 
easterly and pzxrallel with the northwesterly line of said farm and 
said Whipple Road one hundred and sixty-nine chains and ninety- 
eight links, (169.98 chs.), a little more or less, to said County Road; 
and thence north-westerly along the line of said County Road thirty- 
five chains and sixty-eight links (35.68 chs. the point of begin- 
ning, containing six hundred and five acres,.moré or less. 

And also, Villa Lots Nos. thirteen and fourteen (13 & 14) in Red- 
eg“ City, San Mateo County, fronting on A street and said Coun- 
ty Koad. 

Also, that certain lot of land situate in the City and County of San 
Francisco, State of California, described as follows, to-wit: Commenc- 
ing at the north-westerly corner of Bryant and Ninth streets; thence 
north-westerly along the westerly line of said Ninth street, two-hun- 
dred and seventy-five (275) feet; and thence at right angles south- 
westerly and parallel with Bryant street four hundred and ten (410) 
feet, to easterly line of Tenth streetg; thence south-easterly and 
along tle easterly line of said Tenth street, two-hundred and seven- 
ty-five (275) feet; and thence at right angles north-easterly and 
along the northerly line of said Bryant street, four hundred and ten 
(410) feet, to the point of beginning—the same being the south- 
easterly half of Mission Block No. forty-four (44) according to the 
official map of the City and County of San Francisco. 

Also, ali that certain piece and parcel of land in said City and 
County of San Francisco described as follows, to-wit: Commencing at 
the south-westerly corner of Folsom and Tenth streets, thence south- 
easterly along the westerly line of Tenth street five hundred and fifty 

(550) feet: thence at right angles south-westerly along a line 
_ of Harrison street one hundred and thirty-six (136) 3-12 feet; thence 
at right angles north-westerly one hundred and thirty-seven (137) 
feet and six inches thence at right angles south-westerly sixty-eight 
(68) feet and nine (9) inches; thence at right angles north-westerly 
four hundred and twelve (412) feet and six inches to Folsom street; 
and thence at right angles north-easterly along the southerly line of 
Folsom street two hundred and five (205) feet to the point of begin- 
ning, the same being a part of Mission Block, No. 8, as designated 
on the official map of said city and county. : 

Aud also, all that lot of land one tom ae and ot (137) 
feet and six inches square, situate in said City and County of San 
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Francisco, at the south-west corner of Pine and Sansome streets, 
patna and known on the official map as Fifty vara Lot number 
two hundred and five (205). 

_All the foregoing described parcels of land being allotted and as- 
signed to said Caroline Hawes, for her own separate use and benefit. 


SECOND. 
To Caronine C. Hawes. 


All that certain part of said ‘“‘ Redwood Farm,” in said County of 
San Mateo, described as follows, to-wit: Commencing at a point in 
the south-westerly line of said County Road distant south-easterly 
thirty-five chains and sixty-eight links (35.68 chs.) from the above 
described granite block at the northerly corner of said ‘‘ Redwood 
Farm;” thence south-westerly parellel with said Whipple Road and 
said north-westerly line of said farm, and along the south-easterly 
line of said Caroline Hawes’ part of said farm, as above described, 
one hundred sixty-seven chains and ninety-eight links (167.98 chs.) 
a little more or less, to the back or south-westerly line of said 
farm; thence at right-angles south-easterly along the said back line 
of said farm forty chains and forty-eight links (40.48 chs.); thence 
at right angles north-easterly and parallel with division line above 
named to said County Road; and thence north-westerly along said 
County Road forty chains and fifty-three links (40.53 chs.) to the 
point of beginning. Containing six hundred eighty-one (681) acres, 
a little more or less. 

Also, all that certain part of Mission Block No. 44, situate ir the 

sity and County of San Francisco, and described as follows, to-wit: 

Commencing at the south-westerly corner of Harrison and Ninth 
streets; thence south-westerly along sxid Harrison street two hun- 
dred and five (205) feet; thence at right angles south-easterly two 
hundred seventy-five (275) feet; and thence at right angles north- 
easterly two hundred and five (205) feet to Ninth street; and thence 
north-westerly along said line of Ninth street two hundred seventy- 
five (275) feet to the point of the beginning. 

And also, that certain lot of land in said city and county, described 
as follows, to-wit: Commencing at the north-westerly corner of Folsom 
and Ninth streets; thence south-westerly along the line of Folsom 
street four hnndred and ten (410) feet to Tenth street; thence at 
right angles north-westerly along Tenth street two hundred seventy- 
five(275) feet; thence at right angles aud parellel with Folsom street 
four hundred and ten (410) feet to Ninth street; and thence south- 
easterly along said Ninth street two hundred seventy (275) feet to 
the point of beginning, the same being the south easterly half of 
Mission Block No. 2, on the official map of said city and county. 

The land described in the ‘‘ second” division, being allotted and 
assigned to said Caroline C. Hawes for her sole use and benefit. 
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THIRD. 
To Horace Hawes. 


All that certain part of said ‘‘ Redwood Farm,” situate in said 
county of San Mateo, and described as follows, to-wit: Commenc- 
ing at a point on the south-westerly line of said County Road, distant 
south-easterly seventy-six chains and twenty-one links (76.21 chs.) 
from the above described granite block at the northerly corner of 
said farm; thence south-westerly and along the south-easterly divis- 
ion line of said Caroline C. Hawes, one hundred sixty-nine chains 
and seventy-four links (169.74 chs.) a little more or less, to the back 
line of said farm; and thence at right angles south-easterly, and 
along the back line of said farm, thirty-seven chains and fifty-two 


‘ links (37.52 chs.), to a granite block situate at the southerly corner 


of said farm; thence at right angles north-easterly and along the 
boundary line of the south-easterly line of said ranch, as described 
in the decree of distribution herein, dated March 29th, 1875, to the 
westerly line of ‘he Woodside road; thence northerly along said 
westerly line of said Woodside road as now traveled, nine chains, a 
little more or less, to said County Road; thence north-westerly 
along said line of said County Road to the beginning. Containing 
six hundred forty-eight (648) acres, a little more or less. 

Also, all that certain parcel of land in the City and County of an 
Francisco, bounded and described as follows, to-wit: Commencin 
at the south-easterly corner of Tenth and Harrison streets; —_ 
thence south-easterly along the easterly line of Tenth street, two 
hundred seventy-five (275) feet; thence at right angles north-easterly 
two hundred and five (205) feet; and thence at right angles north- 
westerly two hundred seventy-five (275) feet to Harrison street; and 
thence south-westerly along Harrison street two hundred and five 
(205) feet to point of commencement, tle same being a part of Mis- 
sion Block No. 44, as designated on the official map of said city and 
county. 

And also, all that certain lot of land in said city and county, de- 
scribed as follows, to-wit; Commencing at the south-westerly corner 
of Howard and Ninth streets; thence south-westerly along said line 
of Howard street four hundred and ten (410) feet to Tenth street; 
and thence south-easterly along Tenth street two hundred and seven- 
ty-five (275) feet; and thence at right angles north-easterly and 

arallel with Howard street four hundred and ten (410) feet to 

inth street; and thence north-westerly along said Ninth street two 
hundred and seventy-five (275) feet to the point of beginning, being 
the north-westerly half of Mission Block No. 2, as laid dowu on the 
official map of said city and county. 

The land described in the third and last division being assigned 
and set apart to Horace Hawes, for his own separate use and benefit 
forever. 

And it is further adjudged, decreed and determined that as be- 
tween said parties, without prejudice to rights of persons not 
parties to this suit, the title to all lands embraced in first divi- 
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sion, vests in Caroline Hawes; in second division in Caroline C. 
Hawes; in third division in Horace Hawes. 
Done in Open Court, April 19th, A. D. 1875. 


M. H. MYRICK, Probate Judge. 


| Endorsed:] No. 4240. 
Order confirming report of commissioner in partition and decree 
of partition made thereon. 
Filed April 19, 1875. 
WM. HARNEY, Clerk. 
By A. F. JEGHERS, Deputy Clerk. 


* Exhibit 1.” 


This Indenture, made the twenty-fourth day of May, in the year of 
Our Lord, one thousand eight hundred and seventy-five (1875,) be- 
tween Caroline Hawes, widow, and relict of Horace Hawes, de- 
cexsed, of the City and County of San Francisco, State of California, 
the party of the first part, and James C. Flood, of the same place, 
the party of the second part, witnesseth: That the said party of the 
first part, for and in consideration of the sum of three hundred 
thousaud ($300,000) dollars, in gold coin of the United States of 
America, to her in hand paid by the said party of the second part, 
at or before the ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, oe the said party of the second 
part, his heirs, executors and administrators, forever released and 
discharged thereupon, by these presents, has granted, bargained, 
sold, aliened, remised, released, conveyed, and confirmed, and by 
these presents does grant, bargain, sell, alien, remise, release, convey 
and confirm unto the said party of the second part, and to his heirs 
and assigns forever, all that certain lot, piece or parcel of land, 
situate lying and being in the City and County of San Francisco, 
State of California, bounded and particularly described as follows, 
to-wit: Commencing at the corner formed by the intersection of the 
southerly line of Pine street with the westerly line of Sansome 
street; running thence westerly along said southerly line of Pine 
street one hundred and thirty-seven and one-half (1374) feet; thence 
at right angles southerly onl parallel with Sansome street one hun- 
dred and thirty-seven and one-half (137}) feet; thence at right angles 
easterly and parallel with Pine street one hundred and thirty-seven 
and one-half (1374) feet to the westerly line of Sansome street; and 
thence at right angles northerly and along said westerly line of San- 
some street one hundred and thirty-seven and one-half (137) feet 
to the southerly line of Pine street and the point of commencement. 

Being all of fifty vara lot number two hundred and five (205) as 
laid down and designated upon the official map of said city and 
county of Sin Francisco, together with all and singular the tene- 
ments, hereditaments and appurtenances thereunto belonging, or in 
anywise appertaining, and the reversion and reversions, remainder 
and reminders, rents, issues and profits thereof. And also, all the es- 
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tate, right, title interest, property, possession, claim and demand 
whatsoever, as well in law as in equity, of the said party of the first 
part, of, in and to the said premises, and every part and parcel 
thereof, with thee appurtenances. To have and to hold all and sin- 
gular the said premises, with the appurtenances, unto the said party 
of the second part, his heirs and assigns, to his and their own proper 
use, benefit and behoof, forever. 

And the said party of the first part, for herself and her heirs, ex- 
ecutors and administrators, does hereby, covenant, promise and 
agree to and with the said party of the second part, his heirs and 
assigns, that the said party of the first part, at the time of the seal- 
ing and delivery of these presents, was lawfully seized in her own 
right, of a good, absolute and indefeasible estate of inheritance, in 
fee simple, of and in all and singular the said premises with the ap- 
, purtenances and has good right, full power and lawful authority, to 

nt, bargain, sell and convey the same in the manner aforesaid. 

And that the said party of the second p»rt, bis heirs and assigns, 
shall and may, at all times hereafter, peaceably and quietly have, 
hold, use, occupy, possess and enjoy the said premises, and every 
part and parcel thereof, with the appurtenances, without any let, 
suit, trouble, molestation, eviction or disturbance of the said party 
of the first part, her heirs or assigns, or of any other person or per- 
sons lawfully claiming or to claim the same. And that the same 
now are free, clear, discharged and unencumbered, of and from all 
other and former grants, trusts, uses, titles, charges, estates, judg- 
ments, taxes, assessments and incumbrances, of what nature or kind 
soever. 

And also, that the said party of the first part and her heirs and 
all and every person or persons whomsoever, lawfully or equitably 
deriving any estate, right, title or interest, of, in or to the said 
premises, by, from, under or in trust for her or them, shall and will, 
at all time or times hereafter, upon the reasonable request, and at 
the proper costs and charges in the law, of the said party of the 
second part, his heirs and assigns make, do and execute, or cause to 
be made, done and executed, all and every such further and other 
lawful and reasonable acts, conveyances and assurances in the law, 
for the better and more effectually vesting and confirming the prem- 
ises hereby granted or so intended to be, in and to the said party of 
the second part, his heirs and assigns forever, as by the said party 
of the second part, his heirs or assigns, or his or their counsel 
learned in the law, shall be reasonably advised or required.. 

And the said party of the first part, for herself and her heirs, the 
said promises and every part and parcel thereof, with the appurten- 
ces, unto the said party of the second part, his heirs and assigns, 
against the said party of the first part, and her heirs, and against all 
and every person and persons whomsoever, lawfully claiming or to 
claim the same, shall and will warrant, and by these presents for- 
ever defend. Excepting, however, from said foregoing covenants, 
the leasehold interest of Jacob H. Blumenberg, in said lot of land, 
subject to which this conveyance is made. 
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In witness whereof, the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 


[sgd.] CAROLINE HAWES, [1. 8.] 
Signed, sealed and delivered in the presence of 


[sgd.] J.C. BATES, 


STATE OF CALIFORNIA 
City and County of San Francisco. { * 


On this twenty-fourth day of May, A. D. one thousand eight hun- 
dred and er Be before me, Palmer G. Wood, a Notary Publis, 
in and for said city and county, duly commigsioned and sworn, 
personally appeared Caroline Hawes, knownte“me to be the same 
person whose name is subscribed to the within instrument, and she 
acknowledged to me that she executed the same. 

In witvess whereof I have hereunto set my hand and fixed my 
official seal, at my office, in the City and County of San Francisco, 
the day and year in this certificate first above written. 


[NOTARIAL SEAL.] [sgd.] PALMER G. WOOD, Notary Public. 


Recorded in the office of the County Recorder, in the City and 
County of San Francisco, May 25th, 1875, at 39 minutes past 2 p. M. 
in Liber 788 of Deeds, page 345. : 

©. H. FRANK, County Recorder. 
Per THOS. M. O’CONNOR, Deputy. 


[Endorsed:] Caroline Hawes to James C. Flood, deed. Dated 
twenty-fourth May, 1875. 


Recorded at the es of James C. Flood, May 25th, 1875, at 39 
min. past 2 p. M., in Liber 788, of Deeds, page 345. 


‘* EXHIBIT J.” 


Deed of Foundation and Chamber of Industry. 


This Indenture, made this thirty-first day of October, in the year 
of Our Lord, one thousand eight hundred and seventy, between 
Horace Hawes, of the City and County of San Francisco, State of 
California, party of the first part, and Albert Dibblee, James De. 
Fremery, John Taylor, Horatio Stebbins, D. D. and Andrew 8S. 
Hallidie, also of said City and County, parties of the second part, 
Witnesseth: 

That the said party of the first part, for the consideration, pur- 
pose and use declared in the trust herein created, doth, by these 
presents, give, grant and convey unto the said parties of the second 
part, their associates and successors to be appointed as hereinafter 
mentioned, all that certain lot or block of land, situated in the 
City and County of San Francisco, known and described on the 
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official mapas Mission Block number forty-four, bounded by Har- 
rison, Bryant, Ninth and Tenth Streets. 

To have and to hold the above described and granted land unto the 
said parties of the second part, their said associates and successors, 
(without the power to sell, alienate or encumber the same or any 
part thereof, except as hereinafter provided,) forever; in trust, to 
use and occupy the said land, and apply the annual rents, issues 
and profits thereof, for the endowment, establishment and main- 
tenance of a philanthropic institution, dedicated and directing all 
its operations to the prevention of want by means of the protection of 
labor, and the promotion of useful industry; which establishment shall 
be organized and maintained under the name of the Chamber of In- 
dustry, and, within ten years from the date hereof, shall be and 
remain located upon the above donated and granted land. It is 

_ hereby confided to and enjoined upon the said parties of the second 
part, the survivor or survivors of them, or such of them as may 
then reside or be in the State of California, that they do, after the 
expiration of two years, and within ten years from the time of the 
delivery of these presents, by aud with the advice, coneurrerce and 
consent of the persons whe, for the time being, shall be the Judges 
of the Supreme Court of the State of California, or « majority of 
them, appoint ten other persons, or such number as, with tho num- 
ber of said parties of the second part then living, will constitute 
fifteen in all; and the said appointment being made, and evidenced 
by deed duly acknowledged and recorded, as deeds of conveyance 
are by law required to be, the said above granted land, with the 
trust attached, shall thereupon vest in said fifteen persons, who, 
and their successors, to be appointed as hereinafter mentioned, 
shall constitute the Board of Trustees of said Chamber of Industry. 
The Board of Trustees of said Chamber of Industry shall consist of 
fifteen members, as aforesaid, until the expiration of thirty years 
from the date hereof; at and after which date, the said Board shall 
have power to increase their number to twenty-five by the appoint- 
ment of new members, to be made by the Board itself. Both be- 
fore and after such increase of numbers, vacancies in the Board of 
Trustees, which may occur by death, resignation, refusal to serve, 
incapacity, or from any cause, shall be filled by appointments to be 
made by the remaining members. The ordinances of the Chamber 
of Industry, established by the said Board of Trustees, shall define 
and determine what shall constitute incapacity to serve as » member 
of the said Board, and shall also prescribe the mode of assembling 
the Board, and the manner of conducting its sessions and proceed- 
ings. A quorum of the Board of Trustees shall consist of at least 
-two-fifths of all the members, and for any act of the Board, except 
adjournment, the concurrence of at least five members and the 
majority of the members present, shall be requisite. Reasonable 
‘notice of the time and place for meetings of the Board shall be 
-given. A record shall be kept of the vote of each member on all 
HM subjects acted on by the Board, except questions of adjournment 
| ae from day todar. After the namber of the Board of Trustees shall 
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have been increased to twenty-five, the said Board shall have power 
to appoint from among its members a chief executive officer of the 
Institution, with the title of Governor of the Chamber of Industry, 
to hold office during good behavior and the pleasure of the Board, 
who, either alone, or with the concurrence of two counselors to be 
named und chosen by the Board from among its members, shall 
exercise such of the powers of the Board as may be delegated to 
him by the ordinances of the Chamber of Industry. The services 
of the members of the Board of Trustees are to be gratuitous, and 
the acceptance of the office is to be deemed subject to that condi- 
tion, but the Governor and Counselors shall receive such compen- 
sation as may be provided by the ordinances of the Chamber of In- 
dustry, the amount of such compensation being first approved by 
the persons then being the Judges of the Supreme or highest court 
of law in the State, or a majority of them. 

The above-named grantees and parties of the second part, before 
the organization of the Board of Trustees, may exercise such of the 
powers herein granted to the said Board of Poustens as there may 
seem to be urgent need of, including such improvements of the 
property as they may be prepared and have sufficent funds to make 
without encumbering the property, but shall not have power to 
make leases except for a term or terms which shall expire within a 
period of ten years from the date of these presents. The Board of 
Trustees of the Chamber of Iudustry, for the purposes, and under 
and subject to the conditions, limitations, restrictions, rules, and 
provisions herein contained and expressed, shall have power to ad- 
minister and manage the above granted and all other property of the 
said Institution, and to establish, mauage, regulate and govern the 
said Chamber of Ivdustry. Of the rules and regulations establish- 
ed by the said Board of Trustees for that purpose, a permanent re- 
cord shall be kept, under the title of ‘‘ Ordinances of the Chamber 
of Industry.” The Board of Trustees shall vot have power to sell, 
alienate or encumber the herein granted land, or any part of it, but 
may demise the same, or any buildings, and improvements thereon, 
for a term or terms, which, until the expiration of one hundred 
years from the date hereof, shall not exceed twenty years, and after 
the expiration of that period, no lease or demise shall be for a term 
greater than fifty years; and every lease or demise made previous 
to the expiration of one hundred years from the date of this deed, 
shall expire and terminate at the end of said period of one hundred 
years, leaving the whole property then absolutely free and unen- 
cumbered by leases or otherwise. After the expiration of the said 
period of one hundred years, or before if deemed expedient and 
found practicable, the whole of the above granted block of land 
shall be built up and improved with permanent fire-proof buildings 
aud upon auniform plan, by the Board of Trustees, which improve- 
ments may be commenced as soon after the expiration of forty years 
from this date, and prosecuted as fast as the necessary money can 
be raised for the purpose without encumbering the property (land 
or buildings); it being the intention of the above-named grantor, 
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that after the said period of one hundred years, all buildings and 

improvements upon the above granted land, shall be the property 

of the said Chamber of Industry exclusively. It is also the inten- 

tion of the said grantor and founder, that the building or buildings 

covering the said block of land shall be of two or three stories in 

height, the first orground story, consisting of portions to be leased 

out for the purpose of raising funds for the support of the institution, 

the second floor being set apart for the Assembly Chamber, offices 

and bureaus belonging to the Institution, and the third floor (if 

there be three stories) may be for such uses as the Board of Trus- 

tees may find most profitable aud convenient, it being understood 

that the Board will be at liberty to place on the third floor such 

offices used by the Institution as they may deem convenient, on 

account of being less frequented, or for other reasons. As further 

conditions attached to the above grant, and for the regulation ani 

government of the said Institution and Establishment, the following 

fundamental rules, limitations and restrictions are prescribed, to be 

inviolably observed forever. First and foremost, the operations of | 

the sxid Institution must be confined and steadily directed to the ob- : 

ject and result hereinbefore precisely expressed—which are, not di- 

rectly to relieve want but to prevent it and to ameliorate the condi- 

tion of those who subsist by manual labor. Second.—It shall be a 

lending object of the Institution, without compensation or reward, 

to procure useful employment for all who seek it, and to encourage 

and incite to industry all who are prone to be idle and indolent, and 

to this end its special efforts shall be directed. Third.—The efforts 

of the Institution, shall likewise be directed to procure that all 

shall be instructed and trained from childhood to some suitable oc- 

cupation, whereby they can obtain an honest living. Fourth.—Sys- 
‘tematic provision shall be made by said Institution, gratuitously, to 

instruct and inform the laboring class in the best plans and mode of 

construction for their dwellings, barns, stables, shops and other 

buildings, so as to render them most healthful and convenient at the 

least practicable expense, and in all things else, as far as practica- 

ble, how their labor can be economized and most effectively appli- 

ed; and so, without lessening the industry, lighten the toils, and 

increase the health, comfort and happiness of all classes of laboring 

men and women. Fi/th.—In said Institution shall be continually 

collected and preserved, the most extensive and minute statistics 
-and information respecting every branch of industry, and the in- 
‘formation thus gollected shall be gratuitously imparted in all time, 

and to all persons. Sixth.—To facilitate the operations of said in- 

stitution, it shall have established, progressively as need and oc- , 

casion require, appropriate and convenient departments, bureaus 
-and offices, and au Assembly Chamber of sufficient capacity, in 
which information and instruction shall be regularly disseminated 
by means of public addresses aud lectures; and for the same pur- 
pose it is also contemplated, but not absolutely enjoined, that ul- 
timately, printed books and other publications will be issued by the : 
Institution. 
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After the lapse of thirty years from the date hereof, Electors of 
Mont Eagle University (an institution hereafter to be established 
and organized), who have obtained thit title by graduation in the 
department of Agriculture or the department of Mechanic Arts of 
said Institution, if they can be found otherwise fit, qualified, suffi- 
ciently responsible and willing to serve, shall be appointed to fill 
vacancies which may happen from time to time in the Board of 
Trustees whenever there shall be less than a majority of the whole 
number of members alredid7 possesing the degree and title of such 
Electors, but this provision is not to be construed so as to prevent 
the appointment of such Electors in a larger proportion than a bare 
majority of the whole number, or before the expiration of said peri- 
od of thirty vears, if such graduates can be found fit, qualified, re- 
sponsible and willing to serve, as aforesaid. 

It is hereby declared to be the true intent and meaning of this 
Deed of Foundation, that none of the provisions therein contained 
are to be deemed or construed as merely directory, but all of said 
provisions are, and are to be construed, as absolutely mandatory, 
defining and limiting the powers of said parties of the second part, 
and of the Board of Trustees of said Chamber of Industry, in such 
manner as to cause the nullity of acts done in contravention thereof. 

In witness whereof, I, the above named Horace Hawes, grantor 
and founder, have hereunto set my hand and seal, the day and year 
first above written. 


HORACE HAWES. fx. 8. | 


STATE OF CALIFORNIA, a 
City and County of San Francisco. | ~~" 


On the thirty-first day of October, A. D. one thousand eight hun- 
dred and seventy, before me, Samuel Herman, a Notary Public, in 
and for said city and county, duly commissioned and sworn, person- 
ally appeared the within and above named Horace Hawes, whose 
name is subscribed to the foregoing instrument as a party thereto, 
personally known to me to be the individual described in, whose 
name is subscribed to, and who executed the said foregoing instru- 
ment, and duly acknowledged to me that he executed the same freely 
and voluntarily, and for the uses and purposes therein mentioned. 

In witness whereof, I have hereunto set my hand and fixed my 
official seal, the day and year in this certificate first above written. 


[L. 8. } SAMUEL HERMAN, Notary Public. 


[Endorsed:] Special Findings. 
Filed October 21st, 1884. 


L. S. B. SAWYER, Clerk. 
By F. D. MONCTON, Deputy Clerk. 
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JUDGMENT. 


Unrrep States or America, Circuit Court of the United States, Ninth 
Circuit, District of California. 


James A. Roprnson, Caro.ine H. Rop- } 
INSON HIS WIFE, AND Horace Hawes, e 
v8. Plaintiffs. 4 ee P  £ 8 


James G. Farr, 
Defendant. | 


This cause having come on regularly for trial on the 13th day of De- 
cember, 1883, being a day in the November 1883, term of said Court, 
before the Court sitting without a jury. A trial by jury having been 
expressly waived by written stipulation of counsel for the respective 
parties hereto duly filed with the clerk of this Court. J.C. Bates 
and E. J. Pringle, Esqs., appearing on behalf of the plaintiffs, and 
Wilson & Wilson, Esqs., on behalf of the defendant; and the trial 
having been proceeded with on the 22nd day of said December, and 
the evidence on the part of the respective parties hereto having been 
introduced and closed, and the cause after arguments of Counsel 
having been submitted to the court for consideration and decision 
and the court after due deliberation having filed its findingy in writ- 
ing and ordered that judgment be entered herein in accordance 
therewith. 

Now, therefore by virtue of the Jaw and the finding aforesaid, it is 
considered by the court that the plaintiffs take nothing by this ac- 
tion, that the defendant go hereof without day and that said defen- 
dant, James G. Fair do have and recover of and from said plaintiffs, 
Horace Hawes and Caroline H. Robinson his costs in this behalf ex- 
pended, taxed at $22. 

Judgment entered October 22nd, 1884. 

L. 8. B. SAWYER, Clerk. 


I hereby certify that the foregoing is a full, true and correct copy 
of an original judgment entered in the above entitled cause. 

Attest my hand and the seal of said Circuit Court this 22nd day of 
October, A. D. 1884. 

[ SEAL. | L. 8. B. SAWYER, Clerk. 


[Endorsed]: Filed October 22nd, 1884. 
L. 8. B. SAWYER, Clerk. 
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UnrIrTepD STATES OF AMERICA, Circuit Court of the United States, 
Ninth Circuit, District of California 


JAMES A. Roprnson ef al. 
V8. 
JAMES G. Farr. 


I, Lorenzo 8. B. Sawyer, Clerk of the Cireuit Court of the United 
States, of the Ninth Judicial Circuit, within and for the District of 
California, do hereby certify that the foregoing papers hereto an- 
nexed constitute the Judgment Roll in the therein entitled action. 

Witness my hand and the seal-of said Cireuit Court this 22nd day 


of October, A. D. 1884. 
cay L. 8. B. SAWYER, Clerk. 
4 _ By F. D. MONCTON, Deputy Clerk. 


LCeediorseds) Deniipevccet Nie ried Oetebee Ube bgh iY 


= 9A PraweieMnc, : 
PLAINTIFFS’ BILL OF EXCEPTIONS AT LAW. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


JAMES A. Roprnson, Carotine H. Rop- | 
INSON HIS WIFE, AND Horace Hawes, | WA San 
vs. Plaintiffs and Complainants } . Ye 
James G. Farr, | 
Defendant. | 


Be it remembered that this cause was tried before Hon. Geo. M, 
Sabin, District Judge of the United States, for the State of Nevada. 
holding Court in the Ninth Circuit, District of California, for 
Hon. Lorenzo Sawver, Circuit Judge, and on the trial of this cause, 
which took place December 22d, 1883, it being admitted in open 
Court by counsel for respective parties, that Horace Hawes, at the 
time of death, was the owner, seized in fee, and in the possession of 
the fifty vara lot described in the complaint herein. 

Said defendant, to maintain the issues and establish title on his 
part, offered and read with other evidence, all the papers and pro- 
ceedings had, taken and filed in the Probate Court of the City and 
County of San Francisco, State of California, in the matter of the 
estate of Horace Hawes, deceased, among which were the notices, 
petitions, orders and proceedings in the partition of said estate, 
contained and set forth in the special findings of the Court in this 
cause marked ‘‘ Exhibits A, B, C, D, E, F, G and H” respectively, 
which are hereby referred to and made a part of this bill of exceptions. 

Said defendant also read in evidence “Exhibit J,” contained in 
special findings of fact herein, and also other papers, copies of 
which are hereunto annexed marked 1, 2 and 3. 

Said plaintiffs objected to each and all of said partition proceed- 
ings, papers and decree of partition in said Probate Court «s null and 
void, as against said plaintiffs, upon the following propositions and 
objections to the lanl Ulloa’ thereof, to-wit: 
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1. That the Probate Courts of the State of California, established 
under the constitution of California, as it existed in the year 
1875, had no jurisdiction to make partition of real estate, but under 
Art. VI, Sec. 6, of said constitution of California; exclusive juris- 
diction in such matters was conferred on District Courts. 

2. That if any such jurisdiction existed in the Probate Courts of 
California, it exteuded only to the allotment to each heir or devisee 
in severalty of his portion or interest in each parcel of land, but 
not to divesting the heir or devisee of title to the whole parcel by 
conferring or attempting to confer title to another parcel in compen- 
sation. 

3. That no partition or agreement for partition is valid which does 
not embrace all parties in interest. 

4. That the Probate Court of said City and County of San Fran- 
cisco had no jurisdiction to entertain a petition for partition pre- 
sented by the «dministratrix of the estate of Horace | aan on the 
ground that the administratrix is not a party ‘‘interested in the estate.” 

5. That the said Probate Court never acquired jurisdiction of the 
persons of the plaintiffs herein, or either of them, or of the subject 
matter, because: 

(a.) No notice was ever given to them or to either of them person- 
ally, and no guardian was ever appointed for them or either of them. 

(b.) No notice of settlement of account and distribution was given 
as prescribed by Sections 1634 and 1539 and 1638 of the Code of 
Civil Procedure of the State of California. 

(c.) No notice of proceedings in partition was given as prescribed 
by Section 1676, C. C. P. of California. 

(d.) No citation was ever issued or served, and no notice of making 
the partition was ever given to the plaintiffs personally, or to any 
guardian appointed to represent them as prescribed by Section 1683, 
C. C. P. of California, nor any notice of hearing on confirmation of 
the report of the commissioner. 

6. That the proceedings of the commissioner under the decree for 
partition in said estate of Horace Hawes, deceased, were contrary 
to the statuie and void, because the values of the respective shares 
allotted was not exhibited, and no value was placed on the respective 
parcels of land to be divided, and each parcel was not separately 
divided. 

7. That the order of the said Probate Court made on February 
18th, 1875, providing for notice of the hearing of the petition for par- 
tition, and the notice published thereunder, being ‘‘ Exhibit B,” of 
special findings, were insufficient and void in this: That no notice 
was addressed to the plaintiffs herein, by which they were made 
parties to the proceeding, or contained any description of the prop- 
erty of which partition was to be made. 

he Court, after case argued orally, and on printed Briefs of 
counsel for respective parties, and having duly considered the same, 
made its special findings of fact and conclusions of law now on file 
in said cause, to which ruling plaintiffs then and there duly excepted. 

Be it further remembered that said defendant, after the trial of 
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this cause and before the Briefs of counsel for the respective parties 
were presented to the Court, and before the decision of the Court 
herein introduced and read in evidence the following stipulation and 
affidavit of Philip A. Roach, sworn to April 18th, 1884. 

To which evidence of said Philip A. Roach, plaintiffs objected as 
irrelevant, immaterial and incompetent. 

The Court overruled said objections, to which ruling plaintiffs 
duly excepted. 


STIPULATION, (1.) 


In the Circuit Court of the United States, Ninth Judicial Circuit, 
District of Califorma. 


James A. Rosinson, ef al. | 


vs. Complainants, 
James G. Fam, - 2785. 
Defendant. 


It is hereby stipulated and admitted by and between the parties 
respectively hereto, that the annexed affidavit of Philip A. Roach, 
Esq., may be offered in evidence in the above entitled cause on be- 
half of defendant, for the purpose of the trial of said action, with 
the same force and effect as if offered on the trial thereof, and as if 
the witness was produced and examined in Court on the trial, cross- 
examination being wrived, subject however, to any and all objections 
by either of said —— as to the relevancy, competency or ma- 
teriality thereof, which objections-may be made or taken in a bill of 
exceptions with the same effect as if taken when offered in evidence. 


EDWARD J. PRINGLE, and 
J. C. BATES, 


Dated April 18, 1884. Attorneys for Complainanis. 


AFFIDAVIT OF PHILIP A. ROACH, (2.) 


In the Cirewit Court of the United States, Ninth Circwit, District of 
California. 


James A. Roprnson ef al. } 
v8. Complainants, 

James G. Fair., f 
Defendant. 


STaTeE oF CALIFORNIA, 
City and County of San Francisco. - 


Philip A. Roach, of said City and County of San Francisco, bein 
duly sworn deposes and says: On and before the eighteenth day o 
Feb , 1875, and for several years after the last named date, I was 
one of tle printers and publishers of the Daily Examiner, a news- 
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paper during all the times above mentioned published daily (Sun- 
days and holidays excepted) in said city and county. I am a white 
male citizen of the United States, over twenty-one years of age, and 
competent to be a witness in the above entitled action, or in any 
manner relating to the estate of Horace Hawes, deceased, and have 
no interest whatever in said estate or any of the property ever be- 
longing to the same, nor have I any interest in the above entitled 
suit or any of the things therein involved. 

The order of the late Probate Court of the City and Couniy of 
San. Frarncisco, a copy of which is hereto annexed marked ‘‘ A” 
(which is same as Exhibit B in special findings of fact herein) was 
published once a week for four successive weeks before the tweuty- 
third day of March, A. D. 1875, in said Daily Examiner, that is to 
say: upon the 18th and 25th days of February, and upon the 4th, 
11th and 18th days of March respectively in the year 1875. 


PHILIP A. ROACH. 


Subscribed and sworn to before me this 18th day of April, 1884. 
[ SEAL. | R. D. Mc. ELROY, Notary Public. 


AFFIDAVIT OF ADOLPH SCHANDER, (3.) 


San Francisco, March 19th, 1875. 


STATE OF CALIFORNIA, as 
City and County of San Francisco. | ~~’ 


Adolph Schander, of the said city and county, being duly sworn, 
deposes and says: That he is a white male citizen of the United 
States; that he is over twenty-one years of age, and is competent to 
be a witness on the hearing of the matters mentioned in the annexed 
order; that he has no interest whatever in the estate mentioned 
therein; and that he is the principal clerk of the printers and pub- 
lishers of the Daily Examiner, a newspaper which is published daily, 
(Sundays and legal holidays excepted) in said city and county, and 
has charge of all the advertisements in said newspaper, and that the 
order in the case of the estate of Horace Hawes, deceased, of which 
order the following is a printed copy: 

— the same order marked ‘‘ Exhibit B,” in special findings 
herein) has been published once a week for four weeks, in the above 
named newspaper, commencing February 18th, 1875, and ending 
March 18th, 1875, (both days inclusive.) And further sayeth not. 


ADOLPH SCHANDER. 
Subscribed and sworn to this 19th day of March, 1875, before me. 
Frep. W. Pierce, 
Deputy County Clerk of the City and County of San Francisco. 
[Endorsed:] Filed March 23d, 1875. 
Wa. Harney, Clerk. 
By A. J. Jeauers, Deputy Clerk. 
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Be it farther remembered that, On settlement of Special Findings 
J. C. Bates appearing for plaintiffs and Messrs. Wilson and Wilson 
appearing for defendant. : 


Plaintiffs’ Counsel requested the Judge who tried said cause to in- 
sert and make part of Special Findings the proof of publication of 
order, to show cause as made and appearing of record in said Pro- 
bate Court in the matter of said estate, instead of 9th Finding, and 
the Court refused so to do, to which ruling of the Court said plain- 
tiffs then and there duly excepted. 

Said plaintiffs duly objected to the words ‘‘ which decree was duly 
given and made” in —e XI as being merely a conclusion of law 
and not the finding of any fact 

And to the words ‘‘ and all other papers on that behalf necessary 
and proper” in finding XIII as involving a conclusion of law, and as 
finding vaguely the issuance and delivery of papers not described as 
ssoull of identification. 

And to the words “ gave notice in writing to all persons interest- 
ed” and to the words ‘‘ which notice in writing was in the manner 
and form prescribed by law” in fiuding XIV, as being merely con- 
clusions of law. 

And to the words ‘‘all the persons interested in said partition 
were duly and legally represented according to law” in finding XV 
as being a conclusion of law and not the finding of any fact. 

And to the words ‘‘ in the manner and form prescribed by law” in 
finding X VI as being merely a conclusion of law. 

And to the words ‘in the manner and form prescribed by law” 
in finding X VII as being merely a conclusion of law. 

Aud to the words ‘ All matters and proceedings of every kind and 
character at any and all times, had and taken in said Probate Court 
in the said estate of Horace Hawes deceased, and especially in the 
final distribution and partition thereof, were and each of them was 
duly made, given and rendered pursuant to the Statute in such case 
made aud provided” in finding X XI as being merely conclusions of 
law and not the finding of any fact. 

But the Court overruled all these objections of plaintiffs, and the 
plaintiffs then and there duly excepted to the rulings of the Court. 

And plaintiffs pray that this their Bill of Exceptions be signed, 
sealed aud enrolled which is done. 

The f. regoing Bill of Exceptions allowed. 

Witness my head and seal this the 29th day of November, A. D. 
1884, being within the time allowed by law pursuant to a stipulation 
of the attorneys of respective parties for the preparation and settle- 
ment of a Bill of Exceptions in said cause. 


GEO. M. SABIN, [L. s. ] 
District Judge of the U. 8. for the State of Nevada. 


[Endorsed:] Filed December 2nd, 1884. 
L. S. B. SAWYER, Clerk. 
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CERTIFIED COPY OF LETTERS TESTAMENTARY WITH 
WILL ANNEXED. 


I, Horace Hawes, of the City and County of San Francisco, State 
of California, mindful of the uncertainties of human life, do make, 
publish and declare this my last will and testament. 

After the payment of olay just debts and funeral expenses, I 
give, devise and bequeath, all the estates both real and personal, of 
which I may be possessed at the time of my death, as follows: 

lst. To my well beloved wife, Eugenie, I give, devise and bequeath 
a oue-half undivided interest in said estates. 

2d. To my beloved son Horace, I give, devise and bequeath a one- 
half undivided interest in said estate. 

3d. Tomy good and kind mother I bequeath nothing; knowing full 
well her inability to take care of any kind of property, but it is my 
wish that my wife, from the estate bequeathed to herself and my son, 
should pay to her monthly, each month, the sum of twenty-five (25) 
dollars to support her. 

4th. Itis my wish that no member of the family of my wife should 
in anyway be connected with the settlement of my affairs, or their 
subsequent management. 

5th. I would advise both my wife and child to allow my estate (if 
it is invested at the time of my death as it is at this date) to remain 
invested as it is, and divide the profits thereof between them, as in 
a very few years the real estate will be of very great value. I would 
advise them further to be economical and careful, and never to do 
anything on any ones advice without first reasoning with themselves, 
and never to do anything on impulse. | 

6th. I hereby appoint and nominate my wife Eugenie, the executor 
of this my last will and testament, without bonds. 

In witness whereof I have hereunto set my hand and seal on this 
the 8th day of September, 1883. : 


[SianepD] HORACE HAWES. 


Endorsed: | Will Horace Hawes, Dated Sept. 8, 1883. 
iled in the Superior Court of the County of San Mateo, Decem- 


ber 31st 1884. 
J. W. BICKNELL, Clerk. 
By H. B. THOMPSON, Deputy Clerk. 


Inthe Superior Court of the County of San Mateo, State of California. 
In THE MATTER OF THE EsTATE 


OF 
HORACE HAWES, Decerasep. 


STATE OF CALIFORNIA, 
County of San Mateo. 


The last will of Horace Hawes, deceased, a copy of which is hereto 


| teten Testamentary. 
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annexed, having been proved and recorded in the Superior Court of 
the County of San Mateo, Eugenie Hawes, who is named therein, is 
hereby appointed executrix. 

Witness, E. Eikerenkotter, Clerk of the Superior Court of the 
County of San Mateo, with the seal of the Court affixed, the 22d 
day of January, 1885. | 

[SEAL OF COURT. | By order of the Court, 


E, EIKERENKOTTER, Clerk. 


STATE OF CALIFORNIA, 
County of San Mateo. ” 

I do solemnly swear that I will support the Constitution of the 
United States and the Constitution of the State of California, and that 
I will faithfully perform, according to law, the duties of executrix of 
the last will aud testament of Horace Hawes, deceased. 


EUGENIE HAWES. 


Subscribed and sworn to before me this 22d day of January, 1885. 
[L. 8. ] EK. ELIKERENKOTTER, Clerk. 


[Endorsed:] No. 2943. Superior Court, County of San Mateo. 
In the matter of the estate of Horace Hawes, deceased. Letters 
Testamentary issued to Eugenie Hawes, on the 22d day of Jauuary, 


1885. 


Filed January 22d, 1885. 
E. EIKERENKOTTER, Clerk. 


Tn the Superior Court of the County of San Mateo, State of California. 


In THE MaTrer OF THE ESTATE 
OF No. 2944. 
HORACE HAWES, DeEcEasep. 


I, E. Eikerenkotter, County Clerk of the County of San Mateo, 
and ex-officio Clerk of the Superior Court for the County of San 
Mateo, State of California, do hereby certify the foregoing to be a 
full, true and correct copy of the original letters testamentary 
issued to, and of the appointment of Eugenie Hawes, executrix of 
the last will of Horace sewers deceased, and also of the last will 
of said deceased annexed to said letters testamentary, all vn file and 
of record in my office in the above entitled cause and estate. That 
the same constitute a full and complete exemplification of the letters 
testamentary and last will of said deceased in the said cause and 
estate and of the whole therevf. All of which I have cansed to be 
exemplified according to the Act of Congress. 

In witness whereof, I have hereunto set my hand and «affixed the 
seal of said Court this 2d day of February, A. D. 1885. 


[Ls] E. EIKERENKOTTER, 


County Clerk of San Mateo Co., and Ex-Officio Clerk of said Superior 
Court. 
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I, E. F. Head, the Judge of the Superior Court of the County of 
San Mateo, State of California, do hereby omg that the said Court 
isa Court of Record, having a Clerk and Seal. That E. Eikeren- 
kotter, who has signed tle aunexed attestation, is the duly elected 
and qualified County Clerk of the County of Sau Mateo, and was, at 
the time of signing said attestation, ex-officio Clerk of said Superior 
Court. That said signature is his genuine handwriting, and that all 
his official acts, as such Clerk, are entitled to full faith and credit. 

And I further certify that said attestation is in due form of law. 

Witness my hand this second day of February, A. D. 1885. 


E. F. HEAD, 
Judge of said Superior Court, San Mateo County. 


‘STATE OF CALIFORNIA, “ 
County of San Mateo. § * 


I, E. Eikerenkotter, County Clerk of the County of San Mateo, 
and ex-officio Clerk of the Superior Court of the County of San 
Mateo, State of California, do hereby certify that the Honorable E. F. 
Head, whose name is subscribed to the preceding Certificate, is the 
Judge of the Superior Court of the County of San Mateo, State of 
California, duly elected and qualified, and that the signature of said 
Judge to said Certificate is genuine. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of the said Court this 2nd day of February, A. D. 1885. 


[L. 8. ] E. EIKERENKOTTER, 
County Clerk of San Mateo Co., and Ex-Officio Clerk of said Court. 


[Endorsed:] No. 2943. Superior Court, County of San Mateo, 
State of California. In the matter of the estate of Horace Hawes, 


deceased. 
EXEMPLIFICATION OF RECORD. 


Filed in the office of the Clerk of the Circuit Court of the United 
States, Ninth Circuit, District of California, in the suit of James A. 
Robinson et al. plaintiffs, vs. James G. Fair, defendant, Register 
No. 2785, this 4th day of February, A. D. 1885. 


L. S. B. SAWYER, Clerk. 


— % 
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BOND ON WRIT OF ERROR. 
In the Supreme Court of the United States. 


JAMES A. Roprnson, CAROLINE H. Ros- ) 
INSON HIS WIFE, AND EUGENIE Hawes, 
Executrix of the last will of Horace : 


Hawes, deceased. 
Plaintiffs in Error, 


v8. 
JAMES G. Farr, 


Defendant in Error. | 


Know all men by these presents, that we, I. T. Milliken and 
George Comstock, both of the City and County of San Francisco, 
State of California, are held and firmly bound unto James G. Fair, 
defendant in error, in the sum of five hundred (500) dollars lawful 
money of the United States of America, to be paid to the said James 
G. Fair, his heirs or assigns, to the payment of which, well and 
truly to be made, we bind ourselves and each of us, jointly and 
severally and our and each of our heirs, executors and administrators 
firmly by these presents. 

Sealed with our seals and dated this 4th day of February, A. D. 
1885. 

Whereas the above named James A. Robinson, Caroline H. Rob- 
inson his wife, and Eugenie Hawes, executrix of the last will of 
Horace Hawes, deceased, have prosecuted a writ of error to the 
Supreme Coart of the United States to reverse the judgment ren- 
dered by the Circuit Court of the United States, for the District of 
California, in the cause entitled, James A. Robinson, Caroline H. 
Robiuson his wife, and Eugenie Hawes, executrix of the last will of 
Horace Hawes, deceased, plaintiffs, versus James G. Fair, defendant. 

Now therefore, the condition of this obligation is such that if the 
above named James A. Robinson, Caroline H. Robinson his wife, 
and Eugenie Hawes, executrix of the last will of Horace Hawes, de- 
ceased, plaintiffs in error, shall prosecute their said writ of error to 
effect, aud answer all costs if they shall fail to make good their plea, 
then this obligation shall be void; otherwise to remain in full force 


and virtue. 
I. T. MrcuiKken, SEAL. 
GEORGE ComsTock. [SEAL. 
Signed, sealed and vat 


livered in presence of 


UnItrep STATES OF AMERICA, 
District of California. 

I. T. Milliken and George Comstock, being duly sworn, each for 

himself, deposes and says: that he is a resident and free-holder in 

said district, and is worth the sum of five hundred (500) dollars in 
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lawful currency of the United States of America, exclusive of prop- 
erty exempt from execution and above all debts and liabilities. 


I. T. Mrxiken, 
GEORGE COMSTOCK. 


Subscribed and sworn to before me this 4th day of February, 
A. D. 1885. 


(SEAL. ] EDWARD CHATTIN, Notary Public. 


[Endorsed:] The form of the within bond and the sufficiency of 
the sureties thereon are hereby approved. 


LORENZO SAWYER, UV. S. Circuit Judge. 


Filed February 4th, 1885. 
L. 8. B. SAWYER, Clerk. 


CERTIFICATE TO RECORD. 


District OF CALIFORNIA. 


I, L. 8S. B. Sawyer, Clerk of the Circuit Court of the United 
States, of the Ninth Judicial Circutit, in and for the District of 
California, do| hereby certify that the foregoing fifty-two printed 
pages, numbered from 1 to 52 inclusive, are a full, true and correct 
copy of the record, and of all proceedings in the therein entitled 
cause, and the same together constitute the return to the annexed 
Writ of Error. 


Witness my hand and seal of said Judicial Court thisifth day of 
February, A. D. 1885. 


[ SEAL. ] L. 8. B. SAWYER. 


Clerk of the United States Circuit Court, 
Jor the District of California. 
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WRIT OF ERROR. 

UnrrTep StaTEs OF AMERICA, 88. 

The President of the United States of America, 

To the Judges of the Circuit Court of the United States, of the 
Ninth Judicial Circuit in and for the District of California, Greeting: 

Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which is in the said Circuit Court, before 
you between James A. Robinson, Caroline H. Robinson, his wife, 
and Eugenie Hiwes, executrix of last will of Horace Hawes deceas- 
ed, plaintiffs in error and James G. Fair, defendant in error, a man- 
ifest error hath happened, to the great damage of the said plaintiffs 
in error as by their complaint appears, and it being fit, that the er- 
ror, if any there hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, you are 
hereby commuanded, if judgment be therein given, that then, under 

our seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States together with this writ, so that you have 
the same at the City of Washington in the District of Columbia on 
the second Monday of October next, in the said Supreme Court, to 
be there and then held, that the record and proceedings aforesaid 
be inspected, the said Supreme Court may cause further to be done 
therein to correct that error, what of right and according to the law 
and cust.m of the United States should be dune. 

Witness, the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Cvurt of the United States, this 4th day of February, in the 
year of our Lord one thousand eight hundred and eighty five and of 
the Independence of the United States the one hundred and ninth. 


[SEAL OF COURT. | L. S. B. SAWYER. 
Clerk U. S. Circuit Court, Dist. Cal. 
The above writ of error is hereby allowed. 
LORENZO SAWYER, 
U. S. Circuit Judge 9th Judicial Circuit. 

[Eudorsed:] The answer of the Judges of the Circuit Court of 
the United States for the District of California. 

The record and all proceedings of the plaint wherevf mention 
is within made, with all things touching the same, we certify under 
the seal of our said Court to the Supreme Court of the United States 
within mentioned at the day and place within contained, in a certain 
schedule to this writ annexed, as within we are commanded. 

By the Court. 

[ SEAL. | L. 8. B. SAWYER, Clerk. 

[Eudorsed;] No. 2785. United States Supreme Court. 

James A. Roptnson e¢ al. Plaintiffs in Error, vs. James G. Farr, 
Defendant in Error. 

Filed in Clerk’s office U. S. Circuit Court, District of California, 


February 5th, 1885. 
L. 8. B. SAWYER, Clerk. 
By F. D. MONCTON, Deputy Clerk. 
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CITATION. 


Untrep STATES OF AMERICA, 88. 

To James G. Fair, defendant in error, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held at the City of 
Washington, in the District of Columbia, on the second Monday of 
October, A. D. 1885, pursuant to a writ of error, filed in the Clerk’s 
office of the Cirenit Court of the United States, for the District of 
California, wherein, James A. Robinson, Caroline H. Robinson his 
wife®dugenie Hawes, executrix of the last will of Horace Hawes, 
deceased, are plaiutiffs in error, and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned, should not be corrected, and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, U. 8S. Circuit Judge, 
Ninth Judicial Circuit, this 4th day of Pour, A. D. 1885, and of 
the Independence of the United States, the one hundred and ninth. 


[SEAL OF COURT. | LORENZO SAWYER/Z 
U. S. Circuit Judge Ninth Judicia rt. 


[Endorsed]: No. 2785. In the Supreme Court of the United States. 


James A. Roprnson ef al. Plaintiffs in Error, vs. James G. Farr, 
Defendant in Error. 


Service of a copy of the within citation is hereby acknowledged, 


February 5, 1885. 
: WILSON & WILSON, 
Attorneys for Defendant in Error. 


Filed in Clerk’s Office, U. S. Circuit Court, District of California, 
February 5, 1885. 
L. S. B. SAWYER, Clerk. 


By F. D. MONCTON, Deputy Clerk. 


Endorsed on cover: In the Supreme Court of the United Stutes. 
James A. Robinson et al. plaintiffisin error, vs. James G. Fair, de- 
fendant in error. Transcript on writ of error. 


Supreme Court of the United States. 


OCTOBER TERM, 1887 : 


= 4 
_JAMES A. ROBINSON ET AL, { 
| Plaintiffs in Error, Pe 
JAMES G. FAIR, as ied i's 
| Defendant in Evror. . 
| 
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_ BRIEF OF PLAINTIFFS IN ERROR. — 
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CITATION. 


UnITED STATES OF AMERICA, 88. 

To James G. Fair, defendant in error, Greeting: 

You are hereby cited and admonished to be and . “¥ at the 
Supreme Court of the United States, to be held at the City of 
Washington, in the District of Columbia, on the second Monday of 
October, A. D. 1885, pursuant to a writ of error, filed in the Clerk’s 
office of the Cirenit Court of the United States, for the District of 
California, wherein, James A. Robinson, Caroline H. Robinson his 
wife*diugenie Hawes, executrix of the last will of Horace Hawes, 
deceased, are plaintiffs in error, and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned, should not be corrected, and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, U. S. Cireuit Judge, 
Ninth Judicial Circuit, this 4th day of February, A. D. 1885, and of 
the Independence of the United States, the one hundred and ninth. 


[SEAL OF CouRT. | LORENZO pee | oy, 
U. S. Circuit Judge Ninth Judicia rt. 


[Endorsed]: No. 2785. Jn the Supreme Court of the United States. 


JaMES A. Ropinson et al. Plaintiffs in Error, vs. James G. Farr, 
Defendant in Error. 


Service of a copy of the within citation is hereby acknowledged, 


February 5, 1885. 
WILSON & WILSON, 
Attorneys for Defendant in Error. 


Filed in Clerk’s Office, U. S. Circuit Court, District of California, 
February 5, 1885. 
L. S. B. SAWYER, Clerk. 


By F. D. MONCTON, Deputy Clerk. 
Endorsed on cover: In the Supreme Court of the United States. 


James A. Robinson et al. plaintiffsin error, vs. James G. Fair, de- 
fendant in error. Transcript on writ of error. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887 


JAMES A. ROBINSON ET AL. 


Plaintiffs in Error, 


VS. 


JAMES G. FAIR, : 


Defendant in Error. 


BRIEF OF PLAINTIFFS IN ERROR. 


J. C. BATES, 


Of Counsel for Plaintiffs. 
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Supreme Court of the United States. 


—_e me. -.—--— 


JAMES A. ROBINSON, Et At., 
Plaintiffs in Error, 


vs. 
~DocketT No... 


JAMES G. FAIR, 
Defendant in Prror. 


BRIEF OF PLAINTIFFS IN ERROR. 


Brier STATEMENT OF THE CASE, AND How PRESENTED. 


This action is one usually called ejectment, brought by the two 
children of Horace Hawes, deceased, to recover two-thirds of a certain 
50-vara lot, at the south-west corner of Sansome and Pine streets, in 
San Francisco. The defendant had judgment, and plaintiffs bring 
the case here by writ of error, and the questions involved are raised 
by special findings and bill of exceptions, (Trans , pages 7 and 44), 
a jury trial having been duly waived. 


On the twelfth day of March, 1871, one Horace Hawes died, in- 
testate, the owner in fee of certain lands in San Francisco and San 
Mateo Counties, including the premises in controversy. (Trans., 
page 43.) 

Said decedent left him surviving, a widow, Caroline Hawes, and 


two minor children, Horace Hawes, born March 22, 1859, and Caro- 


line H. Hawes, born August 26,1864. (Trans., pages 7 and 8.) 

Part of said estate was separate property (Trans., page 7), and 
part common or community property (Trans., page 15). 

The only heirs at law of said decedent were his said widow, 
Cagoline Hawes, and said two minor children, Horace and Caroline, 
plaintiffs herein. 


cea ig toe . —_ 


A to F, of special findings. 


show cause.” 


successive weeks. 


2 


The difference in the affidavits is this: 
which the Court acquired jurisdiction, if at all, was ‘‘ once a week 
for four weeks,” commencing February 18th, and ending March 18th, 
1875, while the latter shows said notice was published once a week 
for four successive weeks, as follows: February 18 and 25, and March 
4, 11 and 18, 1875. (Trans., page 46.) 

The affidavit in the case in the Probate Court did not show notice 
was published four successive weeks, or on what days between Febru- 


The proceedings in the matter of the estate of said deceased were 
initiated in the then Probate Court of the City and County of San 
Francisco. The lot of land in controversy was distributed by a de- 
cree of distribution into three equal parts to the three heirs as ten- 
ants in common and undivided, on the twenty-ninth of March, 1875, 
and after such decree made, the alleged partition of the estate under 
the Probate Partition Act of Californi» was carried through, in which 
partition Caroline Hawes was assigned all the lot in question, under 
proceedings in said Probate Court, which are contained in Exhibits 
(Trans., pages 17 to 37.) 

The petition for partition was signed and filed by Caroline Hawes, 
as administratrix of the estate of said deceased (Trans., page 18), and 
was ‘filed before distribution of said estate was made, and at the same 
time the final account was filed for settlement, to wit: February 18th, 
1875, (Trans., pages 17, 18 and 19); and the order to show cause 
(notice of the partition, settlement of final account and distribution ) 
was in one notice, and was ordered to be published ‘‘ once a week 
for four successive weeks in The Daily Examiner,” and the affidavit of 
publication is in bill of exceptions (Exhibit 3, page 46 Transcript), 
which shows that said notice was published once a week for four 
weeks, (not four successive weeks). 

Said notice of partition, distribution and settlement of final 
account, did not contain any description of real estate and cited no 
one by name, but ordered ‘‘all persons interested in the estate, to 


The defendant, on the trial of this case (Trans., p. 44), some nine 
years after the partition proceedings was made, introduced, subject to 
plaintiffs’ objections, in evidence an affidavit as a deposition of the 
publisher of the newspaper to supply the defect in the original 
record or affidavit of proof of publication of notice in the case, to 
the effect that said notice was actually published once a week for four 


The one in the case, by 
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ary 18th and March 18th, said notice was published. We, of course, 
claim said affidavit, filed in the case in Probate Court, was fatally 
defective, and the Court did not acquire jurisdiction to settle account 
or to order distribution and partition. 

The defendant having acquired all the interest of the widow of 
said decedent (one-third) by WARRANTEE deed (Exhibit J, page 35), 
he is the owner of one-third, and if said partition proceedings are 
valid, then of the whole of said fifty vara. 

Said minors, plaintiffs herein, were never personally served or 
named in the process to bring them before the Probate Court (Trans., 
page 18, Exhibit B), but’some time after said order to show cause 
why account should not be settled, etc., was published, an attorney 
was appointed by the Court, March 29, 1875, (Trans., page 19), 
to represent said minors in said proceedings, who attempted to rep- 
resent or appear for them, and in form accepted from Commissioner, 
as such attorney, notice of the proceedings for partition. (Trans., 
page 25.) 

The Commissioner in the partition proceedings, as one Commis- 
sioner was appointed, made a report of the conclusion reached, divid- 
ing or assigning the land very unequally (Trans., pages 28, 29 and 
30); that is, divided some pieces into three parts, some into two 
parts, and the piece in controversy was not divided at all, and no 
reason assigned in his report for not dividing it, and no value of 
land reported. 

The XX VIIth finding shows that part of the property partitioned 
was claimed by grantees of decedent, and their rights were expressly 
reserved in the final order. (Trans., page 34 ) 

There was no order directing how Commissioner should divide 
the premises. 

Said Commissioner’s report, which merely divided or set apart 
the land to each, was in form confirmed by the Probate Court, with- 
out any notice thereof; and the principal questions, or vital points, 
involved and raised by the record in the case, are substantially as 
follows: 

Assignment of Errors. 


(1.) That the Probate Court had no jurisdiction of a partition 
case or proceeding, under the Constitution of California prior to 
1880, and no power to divest title. 

(2.) The petition was not filed by a person interested in the 
estate, but by the administratrix of the estate, who has no interest. 
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(3.) Said Probate Court had no power or authority, under the 
Probate Partition Act, to divest title without a sale, or when estate 
cannot be divided without prejudice. 

(4.) That the Probate Court, in the partition case or proceeding, 
did not acquire jurisdiction of the minor heirs of said decedent on 
the affidavit of publication of the order to show cause, as a notice, 
found in the record; also no affidavit for publication on ground of non- 
residence in the county or State. 

(5.) It was incompetent to receive in evidence on the trial of this 
case, an affidavit of publication of the notice to the parties to bring 
them before the Court to sapply defects in the affidavit on which the 
jurisdiction of the Probate Court depended to settle the account and 
order partition. 

(6.) Minors must be represented by guardian, general or special, 
and cannot be by an attorney. 

(7.) That the report of the Commissioner is defective, not con- 
taining the proceedings, but his conclusions. 

(8.) No notice, by citation or otherwise, of making the partition, 
was given to the minors, or any guardian appointed for them. 


(9.) A Probate Court, as such, cannot entertain and make par- 
tition without prejudice to rights of third parties,grantees of intestate. 


The foregoing are the principal propositions involved in the case, 
but there are many subordinate points that incidentally arise in solu- 
tion of the main questions. 

The Judge who heard and decided the case, did not give any 
written opinion. 

It will be observed at the outset, that on settlement of Special 
Findings, plaintiff's counsel requested the Judge, who tried the case, 
to insert in and make a part of Special Findings, the proof of publi- 
cation of the order to show cause, as appearing of record in said 
Probate Court in the matter of said estate, instead of the ninth find- 
ing, and the Court or Judge refused, and an exception was taken. 
(Trans.,p. 47.) 

Other findings were objected to as conclusions of law. 

The objections to Findings are not such as this Court are accus- 
tomed to review, but, as stated by Chief Justice Cooley, in Wheeler vs. 
Wallace, 53 Mich., 357, it will scrutinize carefully the record on that 
account. The plaintiff asked for Special Findings, so as to raise and 
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present the legal propositions involved on the proof of service of 
notice in the case as decided by this Court in 


Insurance Co. vs. Sea, 21 Wal., 160, 


one was entitled to, but the Court or Judge refused, hence our ex- 
ception presented by Bill of Exceptions. 

The plaintiff's counsel are not ignorant of the rule of law, that an 
erroneous judgment, in a case tried according to the course of the 
common law, is as valid as any other, when jurisdiction of the person 
and subject matter obtained; for the simple reason errors are pre- 
sumed to be waived, unless excepted to and reviewed by appeal or 
writ of error; but in this proceeding such rule does not apply, we 
claim, for two reasons: 

(1.) The partition was a summary statutory proceeding, and 
must be strictly followed. 

(2.) The plaintiffs herein, then infants, were incapable of waiv- 
ing or consenting to anything; hence, what would be an irregularity 
in case of an adult, amounts to a nullity in case of infant in special 
proceedings, where title to property is divested. Nullities cannot 
be waived, irregularities can. 

See rule as stated by Lord Coleridge, post page 36 as the test 
between irregularities and nullities. 

The record in the matter of the estate of Horace Hawes, deceased, 
is not silent, but affirmatively shows what kind of service was made 
and how ordered to be made. 


Settlemier vs. Sullivan, 97 U.S., 449. 


ARGUMENT. 
I. 


PROBATE COURT UNDER CONSTITUTION GIVEN NO Power TO MAKE 
PARTITION OF REAL ESTATE. 


_ Provisions of Constitution of California. 


Section 1 of Article VI reads as follows: 


‘Sec. 1. The judicial power of this State shall be vested ina 
Supreme Court, in District Courts, in County Courts, in Probate 
Courts, and in Justices of the Peace, and in all such Recorders’ and 
other inferior Courts as the Legislature may establish in any incor- 
porated city or town.” 
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Said section merely contains a general statement, as to the courts 
entitled to exercise judicial power, but, of course, does not define 
the powers of any one. That is in subsequent sections. 

The argument of Mr. Webster on ‘‘ The Appointing and Remov- 
ing Power” is very satisfactory on that point as well as instructive. 

Webster’s Great Speeches, by Whipple, p. 399. 

Sections 2, 3, 4, relates to jurisdiction of Supreme Court and 
appellate power thereof. 

Sec. 5 divides the State into judicial districts and provides for 
the election of judges, terms of office, ete. 


‘‘Sec. 6. The District Courts shal! have original acer in 
all cases in equity; also, in all cases at law which involve the title or 
possession of real property, or the legality of any tax, impost, assess- 
ment, toli, or municipal fine, and in all other cases in which the de- 
mand, exclusive of interest or the value of the property in contro- 
versy, amounts to three hundred dollars; and also in all criminal 
cases not otherwise provided for. Tue District Courts and their 
Judges shall have power to issue writs of habeas corpus, on petition 
by or on behalf of any person held in actual custody, in their re- 
spective districts.” {Amended 1862. | 

‘Sec. 7. There shall be in each of the organized counties of the 
State a County Court, for each of which a County Judge shall be 
elected _by the qualified electors of the county, at the special judicial 
elections to be held as provided for the election of Justices of the 
Supreme Court by section three of this article. The County Judges 
shall hold their offices for the term of four years from the first day 
of January next after their election. Said Courts shall also have 
power to issue naturalization papers. In the City and County of 
San Francisco the Legislature may separate the office of Probate 
Judge from that of County Judge, and may provide for the election 
of a Probate Judge, who shall hold his office for the term of four 
years.” [Amended 1862.] 

‘Sec. 8. The County Courts shall have original jurisdiction of 
actions of forcible entry and detainer, of proceedings in insolvency, 
of actions to prevent or abate a nuisance, and of all such special 
cases and proceedings as are not otherwise provided for; and also 
such criminal jurisdiction as the Legislature may prescribe; they 
shall also have appellate jurisdiction in all cases arising in courts 
held by Justices of the Peace and Recorders, and in such inferior 
courts as may be established in pursuance of section 1 of this article, 
in their respective counties. The County Judges shall also hold, in 
their several counties, Probate Court, and perform such duties as 
Probate Judges as may be prescribed by law. The County Courts 
and their Judges shall also have power to issue writs of habeas cor- 
pus, on petition by or on behalf of any person in actual custody in 
their respective counties.” {Amended 1862. ] 


‘Sec. 9. The Legislature shall determine the number of Justices 
of the Peace to be elected in each city and township in the State and 
fix by law their powers, duties, and responsibilities; provided, such 
powers shall not in any case trench upon the jurisdiction of the 
several Courts of record. The Supreme Court, the District Courts, - 
County Courts, the Probate Courts, and such other Courts as the 
Legislature shall prescribe, shall be Courts of record.” 

California Constitution, Article III, section 1, in regard to dis- 
tribution of powers, reads as follows: 

‘*The powers of the government of the State of California shall 
be divided into three separate departments—the legislative, the ex- 
ecutive, and judicial; and no person charged with the exercise of 
powers properly belonging to one of these departments, shall ex- 
ercise any functions appertaining to either of the others, except in 
the cases hereinafter expressly directed or permitted.” 

In Willis vs. Farley, 24 Cal., 499, which was an action to fore- 
close a mortgage in the District Court while said mortgage was an 
allowed claim in the Probate Court, where estate was under admin- 
istration, and it was contended that the Probate Court alone had 
jurisdiction, but it was held otherwise; the Court said: 

‘* Powers which are granted by the Constitution cannot be taken 
away by legislative enactments, and remedies which are secured to 
the citizens by the organic law cannot be destroyed by a department 
of the government that exists in subordination to the Constitution.’ 

Also held in said case that the Probate Court did not possess the 
power to grant relief one was entitled to under the Constitution. 

In the case of Rosenberg vs. Frank, 58 Cal., 402, the Supreme 
Court of California had occasion to examine Article VI, sections 6, 7, 
and 8, of the Constitution, after very full consideration and assisted 
by very learned counsel, and it there said: 

‘*The jurisdiction of the Probate Courts is not defined in the 
Constitution (quoting from sections 7 and 8). It seems from the 
above that the Legislature may make the jurisdiction of the Probate 
Judge or Court what it pleases within the limits of that jurisdiction 
which is understood as usually pertaining to Probate Courts.” 

The phrase, ‘‘and perform such duties as Probate Judges as may 
be prescribed by law,” in said section 8, could not enlarge the juris- 
diction of the Court, otherwise appellate jurisdiction from District 
Court might be given to the Court or Judge while performing the 
duties of a Probate Judge only. 

In the case of Parsons vs. The Tuolumne Co. Water Co., 5 Cal., 
43, it was held that ‘‘ each branch of the judicial department has its 
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functions assigned by the Constitution, and is beyond the control of 
either department of the government.” Above case cited and ap- 
proved in 5 Cal., 280; 9 Cal., 89 and 146; 19 Cal., 574; 23 Cal., 147; 


* 42 Cal., 62; 59 Cal., 555. 


In Zander vs. Cve, 5 Cal., 230, it was distinctly held that the 
Legislature could nct confer on one Court the functions and powers 
which the Constitution had conferred on another. The case as to 
that doctrine has been cited and approved in 5 Cal., 331; 6 Cal., 
449 and 162; 7 Cal., 105; 9 Cal., 86; 22 Cal., 172; 25 Cal., 196. 

In 30 Cal., 577, the ease of Zander vs. Voe was commented on, 
and it was there held that the jurisdiction in certain equity case 
(action to abate a nuisance), which was express/y given to County 
Court under Constitution, was concurrent with District Court, which 
had jurisdiction in all cases in equity. 


In Jackson vs. The People, 9 Mich., 117, 


Mr. Justice Campbell said: 


‘*There are classes of questions which, by the common under- 
standing from time immemorial, belong to the course of judicial in- 
quiry under the law of the land. The common law and the various 
charters and bills of rights recognized and assured the right to such 
an inquiry. And the Constitution of this State, in apportioning the 
judicial power, as well as affirming the immunity of life, liberty, and 
property, has always been understood to guarantee to each vitizen 
the right to have his title to property and other legal privileges de- 
termined by the general tribunals of the State.” 


In the “‘ celebrated case” of 


Martin vs. Hunter, 1 Wheat., 560, 


this Court, after arguments of able counsel, decided that ‘‘it is the 
case and not the Court that gives the jurisdiction,” and that the 
judicial power of the Court did extend to aL. cases of certain 
classes. The above case has been many times cited and approved. 
See Williams vs. Bruffy, 102 U. S., 253. 

Partition being then a case in equity, and, by express provision 
of Constitution, all cases in equity and ALL cases in law involving the 
title or possession of real estate being given to District Courts, the 
Legislature could only prescribe the mode of procedure in that 
Court, and so the authorities hereafter cited hold, and that the Pro- 
bate Court never had any jurisdiction in an equity case or ‘‘ case in 
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law involving title to real estate.” The word ‘‘involving” being con- 
strued in Hulman vs. Taylor, 31 Cal., 338; Polack vs. Cummings, 38 
Cal., 683. 

Title might be involved although not put in issue under said de- 
cisions. 

In the case of 


Ferris vs. Higley, 20 Wal., 375, 


this Court had occasion to investigate and pass upon the jurisdiction 
of the Probate Court of Utah, under a Constitution very similar to 
ours in most every respect, except that after distributing the cases 
each Court should have jurisdiction over, it continued with a con- 
cluding clause, that the jurisdiction of the Probate Court with the 
others should be as ‘‘ limited by law.” It was there decided that juris- 
diction, in an action at law, having been conferred upon the District 
Court, under the Constitution, that was exclusive and not intended to 
be given to the Probate Court or a Court of Probate Jurisdiction. 

In the above case several authorities were cited and approved from 
Kansas and Idaho, where the Legislature attempted to confer on 
Probate Courts ‘‘ common law and chancery jurisdiction,” and it was 
there held such act was inconsistent with the organic law and void. 

Also in the case of Galliland vs. Adm’r of Sellers, 2 Ohio St., 223, 
it was held that a decree of Probate Court, involving jurisdiction of 
a Court of equity to cancel a mortgage after payment, void. 

Also in Cox vs. Ingleson, 30 Vt., 261, it was decided that if con- 
current jurisdiction in partition among heirs, it should be taken by 
heir and not through administrator. | 

In the case of Streng vs. Strong, 8 Conn., 408, affirmed in 32 
Conn., 571, the Court there noticed the plain distinction as to the 
jurisdiction of the Probate Court in estates testate and intestate. 

In the case of 


Davenport vs. Caldwell, 10 8. C., 348, 


the Supreme Court examined very fully the Statute conferring juris- 
diction on the Probate Court to make partition of real estate, and after 
very full consideration it was held it had not the power or jurisdic- 
tion to make partition. 

The Constitution in that State dis/ributed the judicial power almost 
identical with California, as will be noticed by reference to the case 
there cited, 


McNamee vs. Waterbury, 48. C., 167. 
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It will be seen by reading the opinion of C. J. Moses in the last 
case, that the jurisdiction conferred on Probate Courts embraced all 
matters of testamentary and administration. Certainly the Probate 
Court in California could not embrace more. 

C. J. Shaw in Pelers vs. Peters, 8 Caush., 539, says: * * 


‘‘ But in our view the Court of Probate, like the Ecclesiastical Courts 
of Great Britain, to which it has constant reference, is a Court of 
peculiar jurisdiction having a separate and exclusive jurisdiction over 
and in a particular class of subjects, particularly wills, administra- 
tions and the settlement of estates of Fala persons.” - 

Then quoting from Lord Coke: ‘‘ Having spoken of these Eccle- 
siastical Courts and also of the Temporal Courts for the trial of lands 
and goods, he observes, ‘and certain it is that this Kingdom hath 
béen best governed and peace and quiet preserved when both parties, 
that is, when justices of the Temporal Courts and the Ecclesiastical 
Courts have kept themselves within their proper jurisdictions, with- 
out encroaching or usurping one upon another. This is the germ 
and origin of the system of entire separation of these jurisdictions 
and to maintain and preserve this separation, a series of Appellate 
Courts is provided * *,”’ 


Blackstone says on the subject of a separation of a jurisdiction: 


**(2.) The third commences with the reign of Edward the First, 
who hath justly been styled our English Justinian. For in bis time the 
law did receive so sudden a perfection, that Sir Matthew Hale does 
not scruple to affirm that more was done in the first thirteen years of 
his reign to settle and establish the distribulive justice of the king- 
dom, than in all the ages since that time put together. * - 

% * ¥ * * * * * 

‘*(3.) He defined the limits of the several Temporal Courts of 
the highest jurisdiction, those of the King’s Bench, Common Pleas, 
and Exchequer, so as they might not interfere with each other's 
proper business; to do which they must now have recourse to a fic- 
tion, very necessary and beneficial in the present enlarged state of 
property.”—Wendell’s Blackstone’s Com., Vol. IV, Page 425. 

It had never been questioned but that the District Courts of Cali- 
fornia had jurisdiction of partition of real estate and ample authority 
under the Statute for Partitions to meet every case 

At common law partition was unknown in Probate Court. 

In the case of Hollman va. Bennett, 44 Mias., 322, the Court uses 
the following language: 

‘*The Probate Court has no jurisdiction over land for any pur- 
pose whatever by the Constitution, or inherently in the nature of its 


organization. It is only by virtue of the special conditional power 
conferred by the Legislature on the happening of the event named in 
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the statute, that the Probate Court can assume jurisdiction over the 
land which has vezted in the heirs. 

‘* At common law, the functions of the administrator are confined 
to the personal estate; by our law, his duties are precisely the same, 


except upon the contingency of a deficiency of personal estate to pay 
noe.” * * 


In the case of Bank of Hamilton vs. Dudley, 2 Pet., 523, C. J. 
Marshall says: * * 
** Jurisdiction of all probate and tes ‘amentary matters may be com- 


pletely exrerc ‘ised without poss’ssing the power to order the sale of the lands 
of an intestate.” * = 


In Brenham vs. Story, 39 Cal., 186, the following language is 
used: 


‘*The duty of an administrator is to take charge of the estate for 
the purpose of settling the claims, and when they have been satisfied 
it is his duty to pass it over to the heir, whose absolute property it 
then becomes. To allow the administrator to sell, to promote the 
interests of those entitled to the estate, would be to pass beyond the 
proper functions of an administrator, and constitute him the forced 
agent of the living for the management of their estates.” 


In Wheeler vs. Bolton, 54 Cal., 305, the Court said: 


‘‘When a decree of distribution has been made, the Probate 
Court has no longer jurisdiction of the property distributed, unless 
to compel delivery.” * * 


Section 1666, C. C. P., in reference to Distribution, reads as 
follows: 

‘‘In the order or decree, the Court must name the persons and 
the proportions or parts to which each shall be entitled, and such 
persons may demand, sue for, and recover their respective shares 
from the executor or administrator, or any person having the same 
in possession. Such order or decree is conclusive as to the rights 
of heirs, legatees, or devisees, subject only to be reversed, set aside, 
or modified on appeal.” 

The section is construed in 

Freeman vs. Rahm, 58 Cal., 114 


as to the conclusiveness of decree. 

But, as before stated, the lot in controversy was distributed 
March 29th, 1875, in equal parts to the widow and said two children, 
and upon any subsequent day the plaintiffs herein had an absolute 
right under the said statute to bring suit in District Court for the 
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recovery of the same and rents, or for partition, and it is clear the 
jurisdiction of District and Probate Courts not concurrent. 

It was not until after the distribution was actually decreed and 
made; that partition was ordered (Trans., p. 23, Ex. E.) and there- 
after made, not as proper or necessary or as incidental to closing 
the estate, but simply as a partition case or proceeding. 

In a late case in Minnesota, 


Hurley vs. Hamilton, 33 Northwestern Rep., 912, 
which was an action for the recovery of an undivided one-sixth of 


certain real estate, and involved the question of jurisdiction of the 
Probate Court to order partition after distribution made, and the 


,opinion of the Court is as follows: 


‘‘The Constitution expressly limits the jurisdiction of the Pro- 
bate Court to the estate of deceased persons and persons under 
guardianship. It follows that it can have no general jurisdiction in 
regard to the partition of real estate. The power to make partition, 
conferred upon that Court by Gen. St. c. 55, is only given as an inci- 
dent of settling the estates of deceased persons, and as a part of the final 
step of administration, viz: the division of the property among the heirs 
or devisees after the estate has been otherwise fully administered. 
This chapter provides, in certain cases, for a division or partition and 
an assignment to each of his share in severalty. In other cases the 
partition may be dispensed with, and the estate assigned to all in 
common or undivided shares. But the partition provided for is but 
a step towards an assignment, and it is to be done while the land is 
still in the possession of the executor or administrator for the pur- 
poses of administration. The statute never contemplated a pro- 
ceeding in Probate Court for the purpose of partition after the 
administration is closed and the Jands assigned or turned over to the 
heirs or devisees. When that is done, the property has passed out of 
court, and the Probate Court has no longer any jurisdiction over it. 
Any proceeding thereafter for partition would not be a step in the 
administration of the estate of a deceased person, and hence would 
not be within the jurisdiction of a Probate Court. See State vs. 
Probate Court, 33 Minn., 94; 22 N. W. Rep., 10; Cox vs. Ingleston, 
30 Vt., 258. Order affirmed.” 


The above decision applies to this case, we think, with much 
force, because on the 29th day of March, 1875, the Court distributed 
and set apart to each his share of the real estate (there being no 
personal property), and thus took away the subject matter from the 
Court and left nothing more to do as a step or proceeding in the ad- 
ministration. Administratrix could not collect rents from that date 
even. 
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If estate was personal property, it would be divided immediately; 
but in case it was such as needed judgment to separate it, then Com- 
missioners might be called in, in case there were minors, and that is 
all the ‘‘ partition or distribution” referred to in the Probate Par- 
tition Act, means. Sections 1675, 1678-9, do not mean to divide the 
estate, real and personal, and give one distributee money, another 
cattle, another furniture, another farming implements, and another 
land. So in regard to real estate, it is not the purpose or scope of 
the law to transfer one lot to one heir, another lot to two, and a third 
lot to three. 

The partition act hereafter inserted will be further considered. 

Debts of decedent being equitable liens against real estate, after 
personal property exhausted, would seem to be good reason for sell- 
ing real estate to discharge the claims, and would come under the 
rule, or exception to rule laid down by U. 8S. Supreme Court in 
5 Otto, 714, and 13 Otto, 439, and numerous other recent decisions 
in State Courts; but to convey real estate on which no lien attaches 
and thus divest the title without consent of infant owrer, or on con-’ 
structive notice, is quite a different question. 

By looking into the Constitutions of various States of the Union, 
I fail to find that any State has left its Probate Court (sometimes 
called Surrogate, Orphan’s and Chancery Court) with so little power 
and authority as the Constitution of California has, especially when 
‘‘the common law of England is made by the Statute, the rule of 
decision in all the Courts, if not repugnant to or inconsistent with 
the Constitution.” 

Pclitical Code, 34468; 
Hawes vs. Stebbins, 49 Cal., 372. 


Our Constitution creates a ‘‘ Probate Court,” but is silent as to 
its powers or jurisdiction. The following authorities hold that the 
Probate Court, as such, has no jurisdiction in equity cases, and no 
process to bring proper parties before the Court: 

Estate of Corwin, 61 Cal., 162; Haverstick vs. Truedell, 51 Cal., 
431; Meyers vs. Farquharson, 46 Cal., 200; Holman vs. Bennett, 44 
Miss., 322; Davenport vs. Caldwell, 10 S. C., 348; Gilliland vs. 
Sellers, 2 O. St., 223; Cox vs. Inglestun, 30 Vt., 261. 

Mr. Gary, at section 606, says: 


“The proceedings for partition in the Probate Court, (in Wis.,) 
is a proceeding in equity with a jurisdiction more restricted than that 
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of the Courts of general jurisdiction, and the question of title to lands 
cannot be tried in those proceedings.” Citing Deery vs. McClintock, 
31 Wis., 195. 

It will be noticed hereafter that the judicial power in Wisconsin is 
delegated by the Constitution itself to the Legislature, but not so 
in California. Whitney vs. Parker, 63 N. H., 416, was a case of par- 
tition, and it was expressly held that if the estate is so situate it can- 
not be divided without prejudice, it may be assigned to one by con- 
sent of the other, etc.; but if consent not obtained, that part of re- 
port a nullity where one’s interest assigned and money ordered to 
be paid to equalize it. Citing Barney vs. Leeds, 54 N. H., 122, 143, 
where it is held that resort must be had to a Court of equity, where 
there is ample, flexible and more appropriate remedies, otherwise an 
jnfant or adult is forced to sell or incumber his inheritance against 
his will. 

The reason of such an oppressive rule illustrated in last case, 
page 145. 

Clearly, then, said Sections 1680, 1681, C. C. P., found on page 
21, are of doubtful validity in view of the above cases and 


Brenham vs. Story, 39 Cal., 186. 


An action in partition is an undoubted branch of equity jurisdic- 
tion is the decision in Whitten vs. Whitten, 36 N. H., 332. 

Freeman, on Co. and Part., 2 428, ef seg., states that it is gener- 
ally considered that the statutory remedy is cumulative and in no way 
divesting Courts of Equity of their jurisdiction. 

Baily vs. Sisson, 1 R. 1., 233; Arms vs. Lyman, 5 Pick., 210; 
CU. U. P., 3755, hereinafter inserted; Story’s Eg. Jur., 3 656, et seq. ; 
Rutherford vs. Jones, 14 Ga., 521. 

A proceeding for a partition is a civil action, and service of sum- 


mons is to be made accordingly on all interested, personally, or by 
publication in certain cases. 


CU. C. P., 3752, et seqg., hereinafter inserted. 


In partition all the parties are actors, each against each and all 
others. 


Morenhaut vs. Higuera, 32 Cal., 295; Senter vs. De Bernal, 38 Cal., 
638 ; Reed vs. Allison, 61 Cal., 461; See Sec. 759, C. C. P., post., 
page 22. 


The case of 


Wildy vs. Bonney, 28 Miss., 714, 


turned on the validity of a partition in probate proceedings after re- 
port of commissioners was confirmed by the Probate Court. That 
is, the title of plaintiff depended upon a partition in Probate Court 
under provisions of law quite as full as that in California. 


The Court said: * * *  ‘* And this presents the question 
whether the action of these Commissioners divested the right and 
interest of Mrs. Pierce in the lands, and vested the same in A. C. 
Hale, and we are of the opinion that it did not.”’ 

‘* By the provisions of the Act of 1821, the Probate Court was 
empowered to appoint Commissioners to make a division of lands 
between the heirs of an intestate, the metes and bounds of each 
heir’s share to be ascertained by the Commissioners and reported to 
the Court. The object of the statute was simply to have partition 
made to and among all the heirs, ascertaining the share of each of 
them separately. No power was given to the Court or Commissioners 
to divest the title of any one of the heirs, and to vest it in another 
heir, so as to pass-the legal title. The simple and sole duty was to 
ascertain the share of each heir.’’ (See Sec. 1684, C. C. P., herein- 
after inserted, page 21.) 


Section 1677, C. C. P., hereafter inserted on page 20, of this 
Brief, says: ‘‘ The estate in each connty must be divided separately 
among the heirs,” ete. 

The case of Billings vs. Teel, 76 Va., 487, was ejectment, and the 
question turned on the legal effect of the report of Commissioners in 
a partition case confirmed by the Court, and it was there held no title 
was divested by the confirmation. 


Also a case in this Court, 


Gay vs. Parpart, 16 Otto, 688, 


the effect of the two kinds of partition considered and clearly dis- 
tinguished, and holds that a proceeding in chancery for partition did 
not divest title. 

To the same effect are the following authorities, which hold that 
in case infants are parties, the partition not complete till minors be- 
come of age, so as to execute deeds: 


Smith vs. Crawford, 81 Ill., 299; Wadhams vs. Gray, 73 Ill., 429; 
Chickering vs. Failes, 29 Ill., 304; Story Eq. Jur., Sec. 652; Wash. 
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on Real Prop., 3d ed., vol. 1, p. 582; Blackstone Com. (Wend.), p. 
184, note (14). 


The first Section, 1675, C. C. P., found on page 20, of this Brief, 
merely provides that when the estate, real or ;ersonal, assigned by 
the decree of distribution among the heirs, devisees or legatees, is 
in common or undivided, and respective shares not separated and 
distinguished, partition or distribution may be made by three Com- 
missioners, etc. 

No power to divest title, it will be noticed, nor do Sections 1679 
or 1684, in terms, divest title, but leaves it same as partition in 
chancery, which requires deeds to be exchanged. 

Partition is not a proceeding in rem, but inter par/irs. 


Childs vs. Hayman, 72 Ga., 779. 


Freeman on Co. and Part., at Sec. 463, has the following head- 
ing: ‘*All the co-tenants must be parties.” 

In the authorities there cited several cases hold that unless aqgree- 
ment of partition, or a suit in partition embrace ALL the parties in 
interest, it is void. Hill vs. Den, 54 Cal., 23; Sutter vs. San Fran- 
cisco, 36 Cal., 112; Burhans vs. Burhans, 2 Barb. Ch., 407. 

In 


Barney vs. Baltimore City, 6 Wallace, 284-5, 
the Court, by Mr. Justice Miller, used the following language: * * 


‘** And there is a third-class (including partition), whose interests 
in the subject-matter of the suit, and in the relief sought, are so 
bound up with that of the other parties, that their legal presence as 
parties to the proceeding is an absolute necessity, without which the 
Court cannot proceed. In such cases the Court refuses to entertain 
the suit, when these parties cannot be subjected to its jurisdiction. 

‘* This class cannot be better described than in the language of 
this Court, in Shields vs. Barrow, in which a very able and satisfactory 
discussion of the whole subject is had. They are there said to be 
‘persons who not only have an interest in the controversy, but an 
interest of such a nature, that a final decree cannot be made without 
either affecting that interest or leaving the controversy in such a con- 
dition that its final determination may be wholly inconsistent with 
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equity and good conscience. : 


There were parties interested in said estate, not made parties to 
said partition the record shows, which will be noticed hereafter. 


In the case of 
Ward vs. Corbett, 72 Ala., 438, 


the Court held that the Probate Court had no jurisdiction in par- 
tition where the real estate not susceptible of division into equal 
parts. 

Also, in case of Rutherford vs. Jones, 14 Ga., 521, 60 Am. D., 625, 
the Court held where there were several lots, some improved and 
others not, all must be divided or sold—there could not be a division 
of some and others undivided. 

So said Partition Act, C. C. P., Sections 1680, 1681 and 1682, 
provides, in express terms, that if the real estate cannot be divided, 
or any tract or tenement, the whole may be assigned on certain condi- 
tions, which must appear in the report of Commissioners, and value 
must be reported, etc. 

No such partition made or attempted in this case, as appears on 
face of the report of Commissioner. No value reported at all, and 
for that reason Court would have no power to confirm any report. 


Jenks vs. Howland, 3 Gray, 536. 
Cited and approved in 133 Mass., 450. 


While there have been partitions made in the Probate Court 
in some States, yet they were confined to the heirs alone or their 
assigns, as will appear by the following cases: 

In case of Kelley vs. Kelley, 41 N. A., 503, the Court uses following 
' language: 


‘* Where the parties are not co-heirs the Court of Probate has 
jurisdiction only in case there is no dispute about the title. Any 
proceedings there are nugatory, unless all parties assent that they 
should be had there, because the jurisdiction is ousted by any con- 
troversy as to the title. It is, therefore, the usual course to petition 
the Supreme Court or commence a bill in equity in such cases.” 


Also, in another case, Mehaffy vs. Dobbs, 9 Watts (Pa.), 376, 
Gibson, C. J., uses the following lavguage: 


‘‘The statutory partition is evidently adapted to, and therefore 
intended for, an intestate’s several estate, actually possessed by him 
at his death, and indisputably held in common by his children. The 
ery course of proceeding where he has held in common in 

is lifetime was pointed out in Strohecker vs. Feather, 3 Penn., 505; 
in which it was ruled that the Orphans’ Court cannot make partition 


a aN ee leaded Peretenagpmaninty 
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betwixt the children and their father’s co-tenant, and among the 
children themselves. 

‘* For the same reason it is necessary first to settle before tribunal 
a question of joint or several tenure between the children themselves, 
where one is made, and then to make partition in the Orphans’ Court 
of the whole or a part according to the event; and this is admitted 
to be the proper course where disputant is a stranger.” 


To same effect is case of Harlan vs. Langham, 69 Pa. St., 237; 
Snyder's Appeal, 36 Pa. St., 166. 

The last case holds said Orphaus’ Court has equity powers limited 
by the statute. 

A decree is not binding as to ‘‘ any matter incidentally involved,” 
nor against anything argumentatively inferred from it. 


Thmsen vs. Ormsby, 32 Pa. St., 201. 


In Arms vs. Lyman, 5 Pick., 211, it is said: 


“This statute gives no power to the Judge to cause partition of 
the share claimed by one heir or devisee, leaving the others tenants 
in common of the residue. If such a partition is wanted application 
must be made to the Courts of law, as heretofore provided.” 


But even in Courts of Probate, Partitions have not stood the test 
unless strictly in accordance with the statutes. 

In a late case in Vermont, Probate Court vs. Winch., 57 Vt., 285, 
the Court says: 


““The Probate Court does not proceed according to the course of 
the common law, but has a special and limited jurisdiction given by 
statute ; and if it appears on the face of the proceedings that it has 
proceeded in a manner prohibited, or not authorized by law, its 
orders and decrees are absolutely void, and may be treated as a 
nullity. Hendricks vs. Cleaveland, 2 Vt., 329; Smith vs. Rice, 11 
et 507; Hunt vs. Hapgood, 4 Id., 117; Sumner vs. Parker, 7 

ty Ne 


The case of Smith vs. Rice, 11 Mass., 507, is a very important 
case on a division or rather assigning all one’s interest without 
notice. 

In Jenks vs. Howland, 3 Gray, 537, the Court, after reviewing a 
number of authorities, states the rule as follows: 


‘*The rule, as established by these cases, briefly stated, is, that 
though the Probate Court has jurisdiction over the general subject, 


yet, if it clearly exceeds it powers, or does an act prohibited by law, 


its decree may be avoided, not merely by appeal, but in collateral 
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eee It is not the indiscreet exercise of a power granted, 
ut the doing of an act for which no power is given, or which is 
expressly prohibited.” 


To the same effect are the following cases: 


Coghlan vs. Livingston, 17 N. Y., 222; Hughes vs. Hughes, 72 Mo., 
136; Carson vs. Hughes, 90 Mo., 176. 


Many other cases might be cited to the same effect, that in such 
cases when a party claims title under such proceeding, the statute is 
looked to for the measure of power and not to the recitals in the 
proceedings or judgments. 

The rule established by the adjudged eases is, that if the Probate 
Court proceeds in a way not authorized by the statute its decrees are 
void, not merely voidable. 

In Mc Donald vs. Katz, 31 Cal, 169, Shafter J., delivering opinion 
of Court, says: 

‘*The counsel for defendant * * claims * * that the short- 
ening of the interval allowed by law to the creditors in which to 
appear and show cause * * * was not of jurisdictional conse- 


quence, but an irregularity merely. But as the jurisdiction is a 
statute creation, the alleged distinction is an impossible one.” 


In California and many other States, a proceeding to sell real 
estate of decedent to pay debts is one adversary to the heir and not 
strictly in rem, and a strict compliance with every provision of the 
statute must be made, or sale void. 


Townsent vs. Tallant, 33 Cal., 52; Esta'e of Boland, 55 Cal., 315; 
Pryor vs. Downey, 50 Cal., 388; Janes vs. Throckmorton, 57 Cual., 387; 
Mickel vs. Hicks, 19 Kans., 578, and cases cited; O'Dell vs. Rogers, 
44 Wis., 172; Fishe vs. Kellogg, 3 Or., 503; Schneider vs. McFarland, 
2 Com. (N. Y.), 461. 


If. 


Administratrix, as Such, not Interested in the Estate in a 
Partition, and Cannot Initiate Proceedings Therefor. 


Petition for Partition must be by a party inéerested in the Estate 
to confer jurisdiction under Section 1676, C. C. P., found at page 20 
of this Brief. 

The Section 1668, in reference to distribution, provides who may 
petition for distribution, which is as follows: 
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‘‘ The order or decree may be made on the petition of the executor 
or administrator, or of any person interested in the Estate. Notice of 
the application must be given by posting or publication, as the Court 
may direct, and for such time as may be ordered. If partition be 
applied for as provided in this chapter, the decree of distribution 
shall not divest the Court of jurisdiction to order partition, unless 
the estate is finally closed.” 


The sections of the Code of Civil Procedure applicable to Parti- 
tions in Probate Court, with some sections applicable to an action 
for Partition in District Court, are as follows: 


PropaTE Partition Act, C. C. P. CALIFORNIA. 


‘* Section 1675. When the estate, real or personal, assigned by the 
deeree of distribution to two or more heirs, devisees or legatees, is 
in common and undivided, and the respective shares are not sepa- 
rated and distinguished, partition or distribution may be made by 
three disinterested persons, to be appointed commissioners for that 
purpose by the Probate Court or Judge, who must be duly sworn to 
the faithful discharge of their duties. 

‘* A certified copy of the order of their appointment, and of the 
order or decree assigning and distributing the estate, must be issued 
to them as their warrant, and their oath must be endorsed thereon. 
Upon consent of the parties, or when the Court deems it proper and 
just, it is sufficient to appoint one commissioner only, who has the 
same authority, and is governed by the same rules, as if three were 
appointed.” 

‘* Section 1676. Such partition may be ordered and had in the 
Probate Court on the petition of any person interested. But before 
commissioners are appointed, or partition ordered by the Probate 
Court, as directed in this chapter, nofice thereof must be given to all 
persons interested, who reside in this State, or to their guardians, and 
to the agents, attorneys or guardians, if any in this State, of such as 
reside out of the State, either personally or by public notice, as the 
Probate Court may direct. The petition may be filed, attorneys, 
guardians and agents appointed, and notice given, at any time before 
the order or decree of distribution, but the commissioners must 
not be appointed until the order or decree is made distributing the 
estate.” 

‘* Section 1677. If the real estate is in different counties, the Pro- 
bate Court may, if deemed proper, appoint commissioners /or all, or 
different commissioners for each county. The esf/ale in each county 
must be divided separately among the heirs, devisees, or legatees, as if 
there was no other estate to be divided, but the commissioners first 
appointed must, unless otherwise directed by the Probate Court, 
a division of such real estate, wherever situated within this 

tate.” 
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Section 1678. Partition or distribution of the real estate may be 
made as provided in this chapter, although some of the original 
heirs, Iegatees, or devisees may have conveyed their shares to other 
persons, and such shares must be assigned to the person holding the 
same, in the same manner as they otherwise would have been to such 
heirs, legatees, or devisees. 

Section 1679. When both distribution and partition are made, 
the several shares in the real and personal estate must be set out to each 
individual in proportion to his right, by metes and bounds, or de- 
scription, so that the same can be easily distinguished, unless é/2vo or 
more of the parties interested consent to have their shares set out so 
as to be held by them in common and undivided. 

Section 1680. When the real estate cannot be «ivided without 
prejudice or inconvenience to the owners, the Probate Court may assign 
the whole to one or more of the parties entitled to share therein, who 
will accept it, alwuys preferring the males to the females, and among 
children preferring the elder to the younger. 

The parties accepting the whole must pay to the other parties 
interested their just proportion of the true value thereof, or secure 
the same to their satisfaction, or, in case of the minority of such 
party, then to the satisfacticn of his guardian, and the true value of 
the estate must be ascerlaived and reported by the commissioners. 
When the commissioners appointed to make partition are of the 
opinion that the real estate cannot be divided without prejudice or 
inconvenience to the owners, they must so report to the Court, and 
recommend that the whole be assigned as herein provided, and must 
Jind and report the true value of such real estate. On filing the report 
of the commissioners, and on making or securing the payment, as 
before provided for, the Court, if it appears just and proper, must 
confirm the report, and thereupon the assignment is complete, and 
the title to the whole of such real estate vests in the person to whom 
the same is so assigned. 

Note. The word owners, used in this section, on account of right of one to take by 
assignment, from ‘‘heir, devisee, or legatee,”” not by grant or deed from decedent. 

Section 1681. When any truct of land or tenement is of greater 
value than any one’s share in the estate to be divided, and cannot be 
divided without injury to the same, it may be set off by the commis- 
sioners appointed to make partition to any of the parties who will 
accept it, giving preference as prescribed in the preceding section. 
The party accepting must pay or secure to the others such sums as 
the commissioners shall award to make the partition equal, and the 
commissioners must make their award accordingly; but such parti- 
tion must not be established by the Court until the sums awarded are 
paid to the parties entitled to the same, or secured to their satis- 
faction. 

Note. Horace Hawes was the oldest male the record shows. 


Section 1682. When it appears to the Court from the Commis- 
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sioners report that it cannot otherwise be fairly divided and should be 
sold, the Court may order the sale of the whole or any part of the 
estate, real or personal, by the executor or administrator, or by a 
Commissioner appointed for that purpose, and the proceeds distrib- 
uted. The sale must be conducted, reported and confirmed, in the 
same manner and under the same requirements provided in Article 
IV, Chapter 7, of this title. 

Section 1683. Before any partition is made, or any estate divided, 
as provided in this Chapter, nofice must be given to all persons inter- 
ested in the partition, their guardians, agents or attorneys, by the 
Commissioners, of the ¢ime and place, when and where they shall 
proceed to make partition. The Commissioners may take testimony, 
Order surveys, and take such other steps as may be necessary to 
enable them to form a judgment upon the ma/fers before them. 

Section 1684. The Commissioners must report their proceedings, 
and the partition agreed upon by them, to the Probate Court, in 
writing, and the Court may, for sufficient reasons, set aside the report 
and commit the same to the same Commissioners, or appoint others; 
and when such report is finally confirmed, a certified copy of the 
judgment or decree of partition made thereon, attested by the clerk 
under the seal of the Court, must be recorded in the office of the 
Recorder in the County where the lands lie.” 

As to what a report of Commissioner must contain, see authorities 
on page Ye, of this Brief. 

Section 1713. Except as otherwise provided in this title, the 
provisions of Part Il of this Code are applicable to and constitute 
the rules of practice in the proceedings mentioned in this title. 


Actions For Partition, C. C. P. 


Section 752. When several co-tenants hold and are in possession 
of real property as parceners, joint tenants, or tenants in common, 
in which one or more of them have an estate of inheritance, or for 
life or lives, or for years, an action may be brought by one or more 
of such persons for a partition thereof, according to the respective 
rights of the persons interested therein, and for a sale of such prop- 
erty, or a part thereof, if it appear that a partition cannot be am 
without great prejudice to the owners. 

Section 753. The interests of all persons in the property, whether 
such persons be known or unknown, must be set forth in the com- 
plaint, specifically and particularly, as far as known to the plaintiff; 
and if one or more of the parties, or the share or quantity of interest 
of any uf the parties, be unknown to plaintiff, or be uncertain or con- 
tingent, or the ownership of the inheritance depend upon an executory 
devise, or the remainder be a contingent remainder, so that such par- 
ties cannot be named, that fact must be set forth in the complaint. 

Section 756. The summons must be directed to all the joint ten- 
ants and tenants in common, and all persons having any interest in, 
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or any liens of record by mortgage, judgment, or otherwise, upon the 
property, or upon any particular portion thereof; and generally, to 
all persons unknown who have or claim any interest in the property. 

Section 757. If a party having a share or interest is unknowa, or 
any one of the known parties reside out of the State, or cannot be 
found therein, and such fact is made to appear by affidavit, the sum- 
mons may be served on such absent vr unknown party by publication, 
as in other cases. When publication is made, the summons, as pub- 
lished, must be accompanied by a brief description of the property 
which is the subject of the action. 

Section 759. The rights of the several parties, plaintiff as well 
as defendant, may be put in issue, tried and determined in such 
action; and when a sale of the premises is necessary, the title must 
be ascertained by proof to the satisfaction of the Court, before the 


o— of sale can be made, and where service of the complaint 
as been made by publication, like proof must be required of the 
right of the absent or unknown parties, before such judgment is ren- 
dered; except that where there are several unknown persons having 
an interest in the property, their rights may be considered together 
in the action, and not as between themselves. 

By comparing Sections 1675 to 1684 with Sections 752, 753, 756, 
757, 759 and others following, it will be seen that the District Court 
had united both jurisdiction in partition, to try title and also adjust 
equities, while in the probate partition unless the estate assigned and 
compensation paid, the Commissioner merely made a partition or 
allotment of the shares. 

The petition in this case commences thus: 

[Title of Court and Estate. | 

‘‘Your petitioner, Caroline Hawes, respectfully represents that 
she is the widow of Horace Hawes, deceased; and that Horace 
Hawes, aged sixteen years, and Caroline C. Hawes, aged ten years, 
and your petitioner, are the only heirs at law of decedent. * * * 

‘‘ Wherefore your petitioner will ever pray, etc. 

‘* CAROLINE Hawes, 
“* Administratriz of the Estate of Horace Hawes, deceased. 

‘‘ Verified: Caroline Hawes, administratrix, etc., says that she 
is the petitioner,” ete. 

The order to show cause or notice commences as follows: ‘‘ On 
reading and filing the report and petition of Caroline Hawes, admin- 
istratrix of the Estate of Horace Hawes, deceased.” * * * 

Under the authority of Estate of Massey, 65 Cal., 287, a petition 
or notice of appeal signed as above would be treated as that of ad- 
ministratrix. 


In the case of 
Cox vs. Ingleston, 30 Vt., 260, 


which was ejectment, and depended upon the effect of proceedings 
in the Probate Court for partition, Redfield, C. J., delivering the 
opinion of the Court, said: * * 

‘*The Probate Courts have no general jurisdiction in regard to 
partition. * * But when an administration is closed and the 
estate surrendered to the heirs, * * it seems very unreasonable 
that he should be allowed to have any agency in regard to a partition 
of the estate among theheirs. But if the Probate Court still retains 
any such jurisdiction, and have any power to make partition among 
the heirs, it must be concurrent with the County Court jurisdiction 
on the same subject. 

If there being any such concurrent jurisdiction (which seems 
to us not very probable) between the County and Probate Court in 
regard to partition among heirs, it should, it would seem, be taken 
by the heirs themselves and not through the instrumentality of an 
executor or administrator, who has no legal custody or control of the 
estate and no proper agency or appropriate function in regard to it. 
This disposes the partition in the case, as it was taken at the instance 
of the administrator.” 

Chief Justice Redfield has acquired a national reputation as an 
author on the Law of Wills and matters pertaining to administrations 
of estates and jurisdiction thereof, and his opinions are generally 
entitled to great weight. 

In Whitlock vs. Willard, 18 Fla., 167, the Court decides that an 


administrator as such has no authority to apply for partition. 


Freeman on Co. and Part., Sections 454 and 551. 


In Vick vs. Vicksburg, 31 Am. Decis., 184, the following language 

is used: 
‘*The defendant to it, the pretended administrator, was alike a 
erfect stranger to the whole subject matter before the Court, and 
it was brought about on ex parte proceeding, begun and carried 
through by persons who had not a shadow of claim, legal or equit- 
able, to the land appropriated. It would be a reproach to the law 
if such a state of facts could find sanction under the principles.” * * 
Said Section 1668, regulating DIsTRIBUTION of estates, expressly 
provides that executor, administrator, or ‘‘ any person interested in the 
estate,” may petition for distribution; but said Section 1676 provides 
and thereby limits the petition for PARTITION to ‘‘any person in- 


terested.” 
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Administratrix, as such, no title or interest in the real estate, and 
is not « person or party in interest, or a proper or necessary party to 
a partition, the adjudged cases hold. 


Bates vs. Ryberg, 40 Cal., 465; Forster vs. Newton, 46 Miss., 663; 
Bowles vs. Allen, 16 Ill., 30; Hoare vs. Harris, 11 Ill., 25; Williams 
vs. Wiggard, 53 Ill., 233; Nason vs. Williard, 2 Mass., 478; Fox vs. 
Minor, 32 Cal., 111; Estate of Wright, 49 Cal., 551; Estate of Massey, 
65 Cal., 287; Johnson vs. Ray, 67 Ala., 603; Freeman on Co. and 
Part., 3 454; Shipman vs. Rutherford, 47 Mich., 488. 


While an Executor under said Section 1668, C, C. P., by the ex- 
press provision therein given may pefi/io. for distribution of estate 
to heirs, yet he cannot, as such, appeal, as he has no interest in the 
estate as such. 

The reason that petition was filed by administratrix in Hawes 
Estate was, that Final Account of Administratrix was filed with peti- 
tion for distribution and partition. That is, one petition for distri- 
bution and partition united, when the statute allows administratrix 
to petition for distribution, but not for partition. 

In Alsbrook vs. Reid, 89 N. C., 153, it was held in a ‘‘ special pro- 
ceeding” for partition, that the petition was fatally defective, and 
would not give jurisdiction if it did not allege, among other things, 
that the parties were tenants in common, ete.—Nosuch allegation in 
this petition. 

In the case of Savary vs. Da Camara, 60 Md., 147, it was held 
that if it was disclosed that complainants had not a community of 
interest it would disclose want of jurisdiction to entertain the parti- 
tion. It was also held in said case (page 148) that complainants, hay- 
ing no standing in Court, they could not bind others who had an 
interest, by constructive service, by publication of notice. 


IIT. 


No Power to Divest or Extinguish Title on Constructive 
Service or Without Due Notice. 


In a recent case in this Court in an action to Quiet Title, the regu- 
larity of proceedings not objected to, but as to the validity on con- 
structive service, the Court said, 


Hart vs. Sansom, 110, U. S., 155: 
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‘‘Generally, if uot universally, equity jurisdiction is exercised in 
personam, and not in vem, and depends upon the control of the Court 
over the parties, by reason of their presence or residence, and not 
upon the place where the land lies in regard to which relief is sought. 
Upon a bill for the removal of a cloud upon title, as upon a bill for 
the specific performance of an agreement to convey, the decree, unless 
otherwise specially provided by statute, is clearly not a judgment in rem, 
establishing a title in land but operates in personam only, by restrain- 
ing the defendant from asserting his claim, and directing him to 
deliver up his deed to be cancelled, or to execute a release to the 
piaintif. * * * (Citing cases.) * * * 

‘But in such a case, as in the ordinary exercise of its jurisdic- 
tion, a Court of Equity acts in personam by compelling a deed to be 
executed or cancelled by or in behalf of the party. It has no inher- 
ent power, by the mere force of its decree, to annul a deed or to estab- 
lish a title.” * * 

In McBain vs. McBain, 15 Ohio St., 357, (86 Am. Dec., 481,) it 
was held, that a person is not bound in partition who has no actual 
notice otherwise than by publication of notice. 

In Richards vs. Rote, 68 Pa. St., 252, the Court said: 

‘The power to divest men of their estates and transfer them to 
others is a momentous one to be exercised with great care and cau- 
tion. Before it can be made effective, the Court must possess itself 
not only of the subject, but of the person whose interests are to be 
dealt with.” 


The following cases hold that a proper notice indispensable to a 
valid judgment, and that the Legislature cannot dispense with due 
notice: 

Boorman vs. Santa Barbara, 65 Cal., 315; State vs. Fond du Lac, 
42 Wis., 298; Thomas vs. Gain, 35 Mich., 164; Stuart vs. Palmer, 74 
N. Y., 183; Mulligan vs. Smith, 59 Cal., 231, 243. 


Under the rule of law, as announced in above cases, if the notice 
or order to show cause of Feb. 18, 1875, is a compliance with the 
Statute, (which we by no means concede) then it is unconstitutional 
and void, as not naming any person or describing any real estate, or 
even informing one where any real estate is, or that there is any real 
estate ia any particular State or county to partition. 

Justice Agnew, in the case of Philadelphia vs. Miller, 49 Pa. St., 
448-9, (a case involving legality of a tax, ) uses the following language: 


‘** Notice, or at least the means of knowledge, is an essential ele- 
ment of every just proceeding which affects rights of persons or prop- 
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erty. * * A thing, whether land or chattel, to be the subject of 
legal action, must be proceeded against by name or by description; but 
a name is descriptive only because it has become associated with the 
person or thing named. A name, therefore, which has never become 
connected in any manner with any title or possession of land, clearly 
infers no means of its identification.” 


Neither name nor description of property found in the notice in 
this case. (Trans., page 18.) 
C. J. Dixon, in 34 Wis., 446, says: 


‘The law is most justly unrelenting in its abhorrence, and unalter- 
able in its condemnation of every act or step in its nature final, which 
shall be done or taken ex por/e or without notice to the other party, 
when such notice can be given. It will not tolerate such act or step, 
but unhesitatingly declare it void upon the broadest and most as 
vious grounds of natural reason and justiee. If the whole proceed- 
ing is ex parte or without notice where notice #hould be given, or if 
such be the character of the determinatory act, the law condemns it 
in ¢./o, and disregards it from the beginning.” * 


Minors not Named in the Notice. 

Minors not named in the notice or order to show cause, it will be 
observed, and there being no description of the real estate, we think 
for those reasons, they are not bound under the adjudged cases. 

In the case of Richards vs. Rote, 68 Pa. St., 248, the opinion of 
the Court being delivered by Mr. Justice Sharswood, and it was held 
(syllabus): 

‘‘In proceedings in partition in the Orphans’ Court in order to 
divest the interest of any person, it is necessary that such person 
should be named in the petition, decree and notice.” 

In City of N. O. vs. ‘ The Heirs of De St. Romes,” 28 La. Ann., 17, 
it was held that a notice published addressed to ‘‘ The Heirs of De 
St. Romes” too indefinite to be valid. 

The following cases hold that a person must be named in the notice 
to bind him, Bush vs. Williams, Cooke (Tenn.), 360, where the Court 
said: 

‘‘No man cin be bound by a proceeding to which he is not a 
paity, and to make him a party he must be named.” 

In Rogers vs. Haskins, 14 Ga., 166, it is said: ‘‘ Notice in name 
of nobody is no notice.” 

Also in point are the following: 


Carver vs. Carver, 64 Ind., 196; Hickenbothan vs. Blackledge, 54 
Ill., 318; Philadelphia vs. Miller, 49 Pa. St., 448-9. 
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Judicial power of various States of the Union, including Probate 
Courts, as contained in their Constitutions, where partition in such 
Courts has been recognized, is substantially as follows: 

Alabama, Art. V, Secs. 1 and 9, expressly grants to the General 
Assembly the power to ‘direct, ordain and establish such inferior 
Courts of law and equity ” as it may will to do. 

Connecticut, Art. V., Sec. 1: ‘‘ The powers and jurisdiction of 
which Courts shall be defined by law.” 

Louisiana, Title LV, Art. 78, is as follows: ‘‘ The District Courts 
shall have original jurisdiction in all civil cases, * * and in 
all matters connected with successions their jurisdictions shall be 
unlimited.” 

Maine, Art. VI, Sec. 1: ‘‘ The judicial power of this State shall 
be vested in a Supreme Judicial Court, and such other Courts as the 
Legislature shall from time to time establish.” 

Massachusetts, Chap. I, Arts. I and ILI, confers very full and 
almost unlimited power on the ‘‘ General Court of Massachusetts ” 
in regard to erecting and constituting judicatures and Courts of 
record and other Courts. 

New Hampshire, Part Second, Secs. 2, 3, 4 and 5, confers same 
powers on ‘‘ General Court” to establish Courts as that of Massa- 
chusetts. 

Constitution of 1790 and 1838 of Pennsylvania, Art. V, Sec. 6, 
confers ample powers to vest any of the powers conferred on Court 
of Common Pleas, to vest those powers in such other Courts as they 
shall judge proper. 

South Carolina, Art. IV, Secs. 1 and 20, defines and limits the 
jurisdiction of each Court very similar to California, and the power 
to make partition in Probate Court construed in 


Davenport vs. Caldwell, 10 5. C., 348. 


Tennessee, Art. VI, Secs. 1 and 8: ‘‘The jurisdiction of such 
inferior Courts as the Legislature may from time to time establish 
shall be regulated by law.” 

Constitution of Vermont, Sec. 21 of Chap. II, confers ample 
power on tne judiciary of the State in such matters. 

Wisconsin, Art. VII, Secs. 2 and 14, leaves the surRispIcTIon, 
POWERS and DUTIES to be prescribed by law. See Gary’s Probate 


Law, Sec. 696. 
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In comparing the various Constitutions with California, and the 
adjudications of our State in reference to the clear and mandatory 
provisions of our Constitution, it will be seen that in the one class, 
the judicial power is given to the Legislature, while in California and 
all modern Constitutions, the judicial power is defined, limited and 
distributed by the Constitution itself. 

The partition proceedings in Probate Courts originated in Massa- 
chusetts, aud the several States substantially adopted the same law. 
Gary's Probate Law, Sec. 24 and See. 708, note 2/—but did not the 
Constitution. 

[\V. 
Notice by Publication only, to all Interested in the Estate in 
the Partition Proceedings Once a Week for Four Suc- 
cessive Weeks. 


The Court ordered notice of the settlement of final account, distri- 
bution and partition, all in ove notice, an to be given by publication, 
aud to be published in a daily paper once a week for four successive 
weeks (Trans., page 18), under Sees. 1539, 1654 and 1638, C. C. P. 
of California, which read as follows: 

Section 1634. ‘‘If the account mentioned in the preceding sec- 
tion be for a fine! srfflement, and the estate be ready for distribution, 
the notice of the settlement must state ‘hose facts and must be served, 
published, or weive/ in the same manner as provided in Section 1539 
of this Code, relating to sales of property; and, on confirmation of 
the final account, disiribufion and pertition of the estate to all entitled 
thereto may be immediately had, without further notice or proceed- 
ings. If, from any canse, the hearing of the account or the petition 
and distribution be postponed, the order postponing the same to a 
day certain, is notice to all persons interested therein.” 

Sec. 1539. ‘* A copy of the order to show cause must be per- 
sonally served on all persons interested in the estate, any general 
guardian of a minor so interested, and any legatee or devisee, or 
heir of the decedent, provided they are residents of the county, at 
least ten days before the time appointed for hearing the petition, or 
be published four successive weeks in such newspaper in the county 
as the Court or Judge shall direct. If all persons interested in the 
estate join in the petition for the sale, or signify in writing their 
assent thereto, the notice may be dispensed with, and the hearing 
may be had at any time.” 

Sec. 1658. ‘*The account must not be allowed by the Court 
until it is first proved that notice has been given as required by this 
chapter, and the decree must show that such proof was made to the 
satisfaction of the Court, and is conclusive evidence of the fact.” 
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It will be observed that there was no affidavit /ov publication of 
the notice, order to show cause, etc., in the record, and none in fact 
made. 

By looking at said Sections 1539 and 1676, page 20 of this Brief, 
it refers to absent parties or those vw/ of the county, but says noth- 
ing as to /ow Court may know such fact. Section 1713, found on 
page 22 of this Brief, provides for the rules »f practice in Probate 
matters, and by turning back to Section 412 of Part II, it will be no. 
ticed that the /ac/ of non-residence, etc., must appear by afidavi; 
but Sections 1539 and 1676 are silent otherwise than by reference to 
said Section 1713, which provides for rules of practice in civil cases. 

The construction given to sections of the Political Code on Fore- 
closure of Certificate of Purchase was that there must be an affidavit 
for publication, or the Court acquires no jurisdiction, and judgment 
rendered without such affidavit void. 

People vs. Applegarth, 64 Cal., 229. 
People vs. Mullan, 65 Cal., 396. 


That is the Codes construed as if one Statute. By reference to 
the above cases, it will be seen that the Statute provided for service 
of summons by publication, but. like the Probate proceeding, it was 
silent in what cases it applied. 


Defective Affidavit of Publication. 

The affidavit or proof of service found in the record (Transcript, 
page 45), shows that said notice was published once a week for four 
weeks, commencing February 18, 1875, and ending March 18, 1875. 

We claim such allidavit fatally defective, and not showing a pub- 
lication four successive weeks or once a week for four successive weeks, 
as the Statute directs. 

One whole week might have been omitted, and affidavit literally 
true (1 Wend. Reports, 9U); also it might have been published on 
different days of the week, and still affidavit be true; but such proof 
would not be sufficient under the authority of 


Williams vs. Sacramento Co., 58 Cal., 238. 


In the last case the Court said: ‘‘ The statutory publication was 
one of the jurisdictional steps in the proceedings, and as the petition 
in question was not published in accordance with the requirement of 
the Statute, all of the subsequent proceedings were invalid.” 


In the last case the Court did not pass upon the question whether 
a publication in a daily paper only once a week would be a compli- 
ance with the law. Certainly, one paper in a week would not satisfy 
a subscriber for a daily paper; but is the law to be less strictly fol- 
lowed in case of a subscriber than in case where one is to be divested 
of all his property ? 

A recent case in Montana shows how strict Courts are as to juris- 
dictional questions. 


In re Estate os Charlebois, deceased, 12 Pae. Reporter, 775, 


where C. J. Wade, delivering opinion of Court, held that under 
Rev. Stat. Mont., p. 195, Sec. 13, requiring that notice of the hearin? 
of a petition for the probate of a will shall be published at least three 
times upon three different days of publication when published in a 
weekly newspaper, and Sec. 16, p. 195, providing that at the time of 
hearing the Court must require proof that the notice has been given, 
which being made, it must hear proof of the will, the Court has no 
jurisdiction until these requirements are complied with; and where 
the notice of hearing is published only twice in a weekly paper, an 
order admitting a will to probate and appointing an administrator, 
with the will annexed, is void. Although under Rev. Stat. Mont., 
p. 192, Sec. 1, the records, jadgmeuts and decrees of courts of pro- 
bate in the territory have the same force and effect as those of courts 
of general jurisdiction therein, yet where an order of a Probate Court 
admitting a will to probate recites that notice of hearing proof of the 
will was published according to law, such order is not conclusive on 
that point when the records show that the notice was not published 
the number of times required by law. 

The following cases are in point, that affidavits should state facts 
and not be left to inferences, conjecture or conclusions: 


Forbes Vs. Hyde, 31 Cal., 300: Craig VS. Barker, 4 Dana, Ky., 600; 
Nelson vs. Pierce, 6 N. H., 194; County Com. vs. Clark, 36 Md., 220; 
Bragdon Vs. Hatch, 77 Me., 433. 


In the last case it was held that notice of foreclosure ‘‘ published” 
in the county not a compliance with the law that requires it to be in 
a paper ‘ printed” in the county. 

By the mundutory terms of Sec. 1638, ‘‘The account must not be 
allowed by the Court until it is firs/ proved that notice has been given 
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as ‘‘ prescribed ;” that is, served, published or waived as provided by 
said Sec. 1539, and decree must show such proof was made. 

The decree and special findings VII, VIII, IX and X, do not 
show suck proof was made, but the contrary. 

Exhibit B, Trans., pages 18 and 19, and Special Findiugs VII, 
VIII and IX, show that Final Account, Petition for Distribution 
and Partition, were «ll filed February 18th, 1875, und March 23 
set for hearing, and on March 23, 1875, the matter was duly con- 
tinued till March 29. Certainly, there could not be four weeks’ 
pnblication and ten days besides, between those dates. Personal 
service must be ten days before the time fixed in the petition, or 
four successive weeks’ publication as its equivalent, on most favor- 
able construction. 

Section 1866, C. C. P. Cal., reads thus: ‘' When a statute or 
instrument is equally susceptible of two interpretations, one in favor 
of natural right and the other against it, the former is to be adopted.” 

Such is the law under the following cases: 

Durfree vs. Abb ff, ov) Mich., 284; Mulligan Vs. Smith, 59 Cal : 
230: Stuart vs. Palmer, T4.N. Y¥., 183. 


ln case of personal service ten (10) days, exciusive of day of ser- 
vice, is given to object to the proceeding, and when the time com- 
meuces is from vate of service is well understood. 

On constructive service by publication, there could not be less 
than ten (1()) days after completion of service, otherwise service by 
publication must be construed as complete on the first day of publi- 
cation instead of the last day, in order to afford a person opportunity 
to defend his case or estate. 

The phrase, (‘at least ten days before the time appointed for 
hearing the petition,”) is between commas, just as if put in paren- 
thetically, and the /our successive weeks publication must be read in con- 
nection with it to make sense, otherwise no definite time fixed for the 
four successive weeks of publication, whether before or after the time 
fixed for the hearing. But said Section 1539 would seem to mean 
something by the mundatory term, that there myst be personal service 
on heirs, ete.; “‘ provided they are residents of the c unty,” otherwise 
there would seem to be an inference, at least, that non-resident heirs 
require no notice, but the last clause of said section is not consist- 
ent with that construction or implication, for it requires all interested 
in the estate to consent to the order, that notice may be dispensed with. 


PO ante i ll. om 


33 


In case of personal service ten (10) diuys, as before stated, are 
given to examine proceedings, employ counsel and object, if one 
thinks proper, but in the constructive service, by publication, no 
time is given if the matter can be heard on the 2%th day after first 
publication, unless he is presumed to see notice, at least ten days 
before the day set for hearing. 

It must be very evident that there is no time between the first and 
last publication of the notice one would be presumed to see the notice 
to show cause why he should not be divested of all title to his prop- 
erty; henze to give said section any reason: ble meaning, so that it 
may accomplish the object of giving wofice and an opportunity to 
object, it should receive a reasonable construction consistent with 
natural right. 

C. C. P., See. 1866. 


The phrase, ‘‘ provided they ure residents of the county,” was in- 
serted into the law (Sec. 1539) after the remarks, in the case of 
Pearson vs. Pearson, 46 Cai., 635, and to give said words any force 
consistent with reasonable construction, said Section 1539 means 
that there mus! be personal service on heirs, etc., provided they are 
residents of the county, or if not, then by publication. 

tesidence or non-residence in tbe county is juris:lictional, and 
the Court is to order notice upon a sufficient showing as a matter of 
course, as Sec. 1713, C. C. P., expressly provides that Part 2, of this 
Code, constitute the rules of practice in the proceedings mentioned 
in the Title ‘“‘ of Proceedings in Probate Courts.” 

Sec. 1294, Code Civil Procedure, is mandatory that administra- 
tion must be grauted in the county in which decedent was a resi- 
dent; consequently the aiiministration being regular till application 
for partition, the minors must have been residents of said county 
where administration granted. Findings VII, VIII and IX, conclu- 
sively show, we think, Partition Proceedings a nullity. 

In Earle et al. vs. McVeigh, 91 U. 8., 508, the Court said: 

‘‘ Doubtless constructive notice may be sufficient in certain cases, 
but it can only be admitted in cases coming fairly within the provi- 
sions of the Statute authorizing Courts to make orders for publication, 
and providing that the publication, when made, shall authorize the 
Court to decide and decree. Hollingsw rth vs. Barbour, 4 Pet., 475; 
Regina vs. Lightfoot, 26 Eng. L. & Eq., 177; Nations vs. Johnson, 
24 How., 205; Galpin vs. Page, 18 Wall., 369.” 


The order of publication of notice in this case would not stand 
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the test of the above decision, it is very evident, from inspection of 
the same. 

Mr. Blackwell, in his work on Tax Titles, Chapter XLII, * page 211 
of the 3d edition, Says: 

‘* So strict is the rule, that where a proceeding of a judicial nature 
is authorized and the statute is silent as to notice, the adjudication 
will be void unless notice is given to the party in interest.” Citing 
many authorities. 

The author then proceeds to ¢ruw the distincticn, in a proceeding 
contrary to the course in the common law Courts, and that in special 
proceedings where the notice must be set forth in the recor. 

In a large city where there are twenty or thirty daily papers and 
no one paper contains all the notices in such cases, it would be no 
easy task to find a notice that is published only once a week for only 
four weeks (and we hardly think the title to property is in so unsafe 
tenure, under the Constitution of the United States), so that one 
must spend his time, while residing in the city or county where his 
real estate is situate, and perhaps living on the very property, to 
examine every daily paper to see if his property is not for sale or to 
be transferred to some cne on constructive service. 

Parson on Partner-hip, * page 419, in regard to such notice, says: 

* * * <* But the prevailing rule now seems to be—at least in 
this country, where, as has been said, we have no one newspaper in 
which merchants may expect to find all information of this kind— 
that it is not enough, of itself, to prove that the very number of the 
paper containing the advertisement was delivered at his house, or 
even traced to his hand. And, in point of fact, the multiplication of 
newspapers, to say nothing of their size, seems to forbid all reasona- 
ble inference, that he who takes a newspaper, or even reads in it, 
reads the whole of it, or becomes apprised of all the facts stated in 
it. Buatif it could be shown that the customer’s attention was, in 
any.especial way, drawn to the advertisement, even, perhaps, by 
being placed prominently before him, the evidence might be thus 
made sufficient. But our Courts seem to be tending, iw is-/y, as we 
think, to the requirement of personal notice, by circulars, to all the 
customers of the firm, if the old name is retained.” 

The argument applies to the proof of service on file in the case, 
as well as to the affidavit nine years after, and the special finding 
thereon. 

But we submit that it would be establishing a very dangerous 
precedent to allow proof aliunde the record in a case to help out 
proof of service by publication, or otherwise. If the door is to be 
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now opened by this Court, certainly there is no other judicial power 
in this nation that can close it, and fearful might be the consequences. 
Rights to property would depend not on judicial records, the highest 
and most sacred of records in the land, but on proof that may exist 
in fact, outside the record, but not produced until occasion might 
require it. 

If jurisdiction is not obtained by filing a sufficient petition, or on 
filing legal proof of service of it, when can it attach ? 

‘Again, this affidavit of Mr. Roach, contained in the bill of excep. 
tions, (Trans., page 45), was never made a record in the Probate 
Court proceedings, and I hardly think it could relate back by nune 
pro tune order; for such orders are usually made where the de/ay has 
arisen by act of the Court. (Bouv. Law Dic., vol. 2, p. 250.) 

When the wen/ of jurisdiction attaches to a probate proceeding, 
all subsequent proceedings are void, and [ never heard of a way 
before to help it out in another Court. 

In the case of Sigourney vs. Sibley, 32 Am. D., 251; 21 Pick, 101; 
Chief Justice Shaw delivering the opinion of the Court, decided that 
the grant of letters of administration by a Probate Judge, who was 
a creditor of the estate, was void, and that a paitition of the estate 
afterwards, when he was not interested, was void also. 

The statute, in mandatory terms, says: Section 1638. No account 
must be settled until statutory or prescribed proof filed. 

If the proof was not produced till the defendant produced it, in 
another Court and case, it certainly would not aid him, or make a 
case good prior to that, which was long after suit brought. eis vs. 
Graff, 51 Cal., 86; Morris vs. Phelps, 5 John., 54. 

In last case Chief Justice Kent said: ~* * «© The rights of 
parties must be determined according to the existence and extent of 
those rights when the action is commenced.” 

It is easier to decide a case upon the facts before the Court than 
to lay down general rules that will apply, for it takes a great jurist to 
lay down rules that can be followed and applied. 

MacNamara on Nullities— Law Library Series, Vol. 87, page 20. 
et seg., Part Il—says: 

‘Tt has also been decided that if a proceeding be expressly di- 
rected to be taken by a statute, its omission amounts to a nullity.” 
Citing 

Mortimer vs. Pigott, 2 Dowl., 616. 
Garrett vs. Hooper, 1 Dowl., 28. 
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Irregularity and a Nullity Distinguished. 

The distinction between an irregularity and a nullity is given by 
Mr. Justice Coleridge in Ho/mes vs. Russell, 9 Dowl., 487; cited and 
approved in Clapp vs. Graves, 26 N. Y., 420, and is as follows: 

(1.) ‘It is difficult, sometimes, to distinguish between an irregu- 
larity and a nullity, but I think the safest rule to determine what is an 
irregularity and what is a nullity, is to see whether the party can 
waive the objection. If he can waive it, it amounts to an irregu- 
larity; if he cannot, it is a nullity.” 

‘* An irregularity,” he says, ‘‘ can be waived, a nullity never can 
be waived.” 

(2.) Thesecond rule is defined by this Court in that well con- 
sidered case of. (ralpin vs. Page, 15 Wal., 369: 

That in a proceeding to divest an infant of his title to property 
not in the course of the common law on constructive service, every 
principle of justice exacts a strict and literal compliance with the 
statutory provisions. (See Cala. Index Digest by Gear, under head 
of Title, p. 908.) 

(3.) The third rale, as established by an unbroken line of modern 
decisions, is that an infant cannot waive any rights or consent away 
their rights without service of process at least 

Bloom vs. Burdick, 1 Hill., (N. Y.,) 139. 
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Very few cases in the United States have been cited and approved 
more frequent than this. 


Bank U.S. vs. Ritchie, 8 Pet., 128; 

Wait’'s Act. and Defenses, Vol. 7, p. 147; 
Winston vs. McLendon, 43 Miss., 254; 

Shaw vs. Gregoire, 41 Mo., 407; 

Waterman vs. Lawrence, 19 Cal., 210; 
Randolph vs. Bayue, 44 Cal., 367; 

Estate of Sweigert, Myrick’s Reports, 152; 
Ivey vs. Ing am, 4 Cold. Ten., 129; 

Fischer vs. Fischer, 54 Ill., 231; 

U.S. Digest, N. S., Vol. V, p. 249, Sub. 143. 
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(4.) That before a guardian ad litem can be appointed to represent 
an infant in any case or proceeding there must be first legal service of 
process or the appointment of guardian, or appearing of attorney 
absolutely void and does not confer jurisdiction. 
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Ins. Co. vs. Bangs, 103 U. 8., 435; 
Johnson vs. S. F. S. Union, 63 Cal., 554; 
Winston vs. Mc Lendon, 43 Miss., 257; 
Carver vs. Carver, 64 Ind., 125; 

Campbell vs. Campbell, 63 Lil., 463; 

Clark vs. Thompson, 47 Ill., 25; 

Johnson vs. McCabe, 42 Miss., 255; 
Shaw vs. Gregoire, 41 Mo., 407; 
Richardson vs. Rote, 68 Pa. St., 248; 

Cox vs. Story, 80 Ky., 64. 


The rule laid down in Galpin vs. Page, 18 Wall., 369, and ever 
since followed, has been universally accepted by bench and bar as 
the sound and true rule to follow, and meeting such approval, it will 
remain as firm and unreversible in the jurisprudence of our country, 
as the battle of Waterloo in history. 


V. 


Incompetent Evidence to Prove Publication of Notice Nine 
Years After Order was Mace, and in Another Case. 


The defendant, under plaintiff's objections, (Trans., page 45) 
introduced on the trial of this case, which was some nine years after 
the probate case ended, an affidavit to prove publication of the 
notice (Order to Show Cause), and we claim that was clearly error, 
which calls for a reversal of the judgment. 

The rule of law, as to the return of process, required to give 
jurisdiction was stated by Mr. Justice Cowen in 


Steuart vs. Smith, 17 Wend., 517, 


as follows: ‘‘ Ut is a regular return only that can give jurisdiction.” 

The following authorities, from different States, estabiish the 
same doctrine, and also that, ‘‘i/ the RECORD is deficient or imperfect, 
it cannot be assisted-or aided by evidence dehors the record.” (14 IIL., 
351.) 


Bardsly vs. Hines, 32 Lowa, 158; Merrill vs. Montgomery, 25 Mich., 
73; Helms vs. Chadbourne, 44 Wis., 60; Denning vs. Corwin, 11 
Wend., 651; York vs. Crawford, 42 Miss., 508; Hendley vs. Baccus, 
32 Tex., 328; Vandiver vs. Roberts, 4 W. Va., 493-533; Coffer vs. 
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Yates, 28 Ark., 43; Barnett vs. Wolf, 70 Ll., 76; Chambers vs. Jones, 
72 Iil., 278; S. P. R. R. Co. vs. Superior Court, 59 Cal., 473. 


In case of 
Hall vs. Graham, 49 Wis., 554, 


the Court uses following language: 


‘‘The motion papers for an amended return were submitted after 
the decision of this case; but it was too late to make such an amend- 
ment of the record as would cure the error, after the appeal. The 
defect was jurisdictional aud could not be cured. 

‘* Proof of service of the summons is a condition precedent or pre- 


requisite to the rendition of a judgment by default * *.” 
Matterson Vs. Smith, 37 Wis.. 330. 


In Young vs. Thompson, 14 Ill., 381, C. J. Treat says: 

The rule is, that a record imports verity, and must be tried by 
itself. It must be complete and perfect in itself without reference 
to extraneous circumstances. If deficient or imperfect, it cannot be 
assisted or aided by evidence c’ehvvs the same.” 

It may be shown «/iunde the record, where rights are claimed 
under a judgment, that the Court never acquired jurisdiction of the 
person or had power to make a,judicial record, but such is the 
exception to the rule and the o/y exception. 


Earle vs. McVeigh, 91 U. S., 507; Thompson vs. Whitman, 18 
Wal., 457; Bordutha vs. Goodrich, 3 Gray, aud. 


Sec. 1916, C. C. P. of California, reads as follows: 


‘Sec. 1916. Any judicial record may be impeached by evidence 
of a want of jurisdiction in the Court or judicial officer, of collusion 
between the parties, or of fraud in the party offering the record, in 
respect to the proceedings.” 

There is no section in California codes that provides for supply- 
ing omissions in the records to cure or supply jurisdictional defects. 
In fact, the Supreme Court of California have decided that the 
Legislature could not validate or infuse life into a void judgment. 


Pryor vs. Downey, 50 Cal., 388; Reis vs. Lawrence, 63 Cal., 138; 
Brady vs. King, 53 Cal., 44. 


Such a rule, as prescribed by said Sec. 1916, is but in further- 
ance of natural right, that a person cannot be deprived of property 
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without due process of law, and a good reason for the rule is given 
by C. J. Shaw in 3 Gray suprv, that the evidence is to show that the 
Court never had any power or authority to make a record, and that 
the record made is not a binding record, because the very first ele- 
ment is wanting, to-wit, due nofice. But such a rule does not imply 
that if the record fails to show jurisdiction, that fact can be supplied 
aliunde at all times and on all occasions. 

The one merely shows that the party was never bound by the 
record, and to that extent impeaches it; and the other that the 
record, as the Supreme Court of Maine, after reviewing many cases, 
said, 


P. R. R. Co. vs. Week, 52 Me., 459, 


impeaches itself, and thus showing the judgment nulland void. Also 
Gray vs. Hawes, 8 Cal., 562, is to the same effect. 

If life can be infused into a judgment, dead nine years, by adding 
to the record, I submit there is no limit, by Statute of Limitations 
or otherwise, and that judgments pronounced void qr dead for the 
last fifty years can thus be brought to life by affidavits, if the record 
affirmatively shows such want of jurisdiction. 

Gary’s Probate Law, Section 25, is as follows: 

‘‘ But as the proceedings are not according to the course of the 
common law, and cannot be reviewed upon common law process, 
they are not merely voidable, if the want of jurisdiction appears, 
but void. 

‘* Tf it appears ailirmatively from the record it is fatal to the pro- 
ceeding. The whole record is a continuous record, and if the origi- 


nal appointment of an administrator is void, all the subsequent pro- 
ceedings are void.” 


As before stated, minors were entitled, under the Constitution, to 
a trial in a case involving their title to real property in a District 
Court, which was according to the course of the common law. 

Freeman on Executions, Section 358, lays down the rule in 
regard to «mending returns, as follows: 


‘‘In the return of process, as in all other acts, mistakes may be 
made * * *, When it has once been filed, the return becomes a 
matter of record, and cannot be amended without permission of the 
Court * *.” 


Citing a vast array of authorities. 
In Brown vs. Scegell, 22 N. H., 552, it was held that defective 
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records in the Probate Court in a partition case could not be aided 
by parol. 

The rule is that statutory proceedings in a court of record in any 
case or special proceeding, not according to the course of the common 
law, the record must show jurisdiction, and the whole record should 
be resorted to. 

Galpin vs. Page, 18 Wal., 371; Harper vs. Rowe, 53 Cal., 234; 
Gray vs. Hawes, 8 Cal., 569; Winston vs. McLendon, 43 Miss., 257; 
Fairfield vs. Gulliver, 49 Me., 360; Platt vs. Stewart, 10 Mich., 260, 
and cases cited; Hendrick vs. Cleveland, 2 Vt., 329; Higginboltom vs. 
Thomas, 9 Kan., 326; Davidson vs. Clark, 14 P. R., 663. 


If the original affidavit, filed March 23, 1875, (Trans., page 46) 
is insufficient, as the affidavit of Mr. Roach clearly shows it is, 
(Trans., page 45) because facts not stated to show four successive 
weeks, then the judgment should be reversed with directions to 
enter judgment for plaintiffs. Even a petition as defective as said 
affidavit would not confer jurisdiction in a special proceeding. 

In the case of 


People ex rel. Green vs. Smith, 55 N. Y., 187, 


the petition was defective, or not in full compliance with the stat- 
ute, and it was held all the proceedings founded thereon void. 

In conclusion of this proposition in the case, we will merely say 
that the authorities in this court, in California, and in every court of 
last resort in this country and England, so far as I can find, hold 
that the entire record is to be inspected where a question of jurisdic- 
tien arises or is called in question and not matters outside the record. 

If affidavits in other cases to supply matters of jurisdiction are 
to be received, one might be obliged to inspect records in different 
cases, in different courts, in different parts of the State, where, per- 
chance, original records might have been used as evidence. 


VI. 


Infants Must Appear by Guardian and Not by Attorney, 
Under California Statute. 


The authorities heretofore given establish the rule under statutes 
like ours, that infant defendants can only appeal by guardian after 
legal service. 


4] 


The statute of California is as follows. 
Sections 372 and 573, Code of Civil Procedure of California, read 
thus: 


‘Sec. 372. When an infant is a party he must appear by his gen- 
eral guardian, if he has one, and if not, by a gaardian who may be 
appointed by the court in which the action is prosecuted, or by a 
judge thereof or a county judge.” 

‘Sec. 373. Whena Aww. ol is appointed by the Court he mus¢ 
be appointed as follows: 

i * * * * * * * % + * * 

“2. When the infaut is defendant upon the application of the 
infant, if be be of the age of fourteen years, and apply within ten 
days after the service of the sammons, if he be under the age of four- 
teen. or neglect so to apply, then upon the application of any other 
party to the action, or of a relative or friend of the infant.” 


Townsend vs. Tallant, 33CalL., 45; S. F.S.Union vs. Johns'on, 63 
Cal, 554; Waterman vs. Lawrence, 19 Cal., 210. 


Section 1718, next hereinafter inserted, is not intended to confer 
jurisdiction of the minors on the court, without service, but merely 
to aid the court in its labors. 

Section 1718, C. C. P. ‘‘At or before the hearing of petitions 
and contests for the probate of wills; for letters testamentary or of 
administration; for sales of real estate and confirmations thereof; 
settlements, partitions and distributions of estates; setting apart 
homesteads; and all other proceedings where all the parties inter- 
ested iu the estate are required to be notified thereof, the court 
must appoint some competent attorney at law to represen’, in all 
such proceedings, the devisees, legatees, heirs or creditors of the 
decedent, who are minors and have no general guardian in the 
county, or who are non-residents of the State; and may, if he deem 
it necessary, appoint an attorney to represent those interested who, 
though they are neither such minors or non-residents, are unrepre- 
sented. The order must specify the names of the parties for whom 
the attorney is appointed, who is thereby authorized to represent 
such parties in all such proceedings had pape to his appoi:t- 
ment. The appearance of the attorney is. sufficieat proof of the 
service of the notice on the parties he is appointed to represent. 
The attorney may receive from the distributive shares of the estate 
set apart for the parties whom he represents, a fee not exceeding 
fifty dollars for his entire services; if there is no distribution of the 
estate, this fee must be paid out of the funds of the estate as neces- 
sary expenses of administration. 

‘Tf, for any cause, it becomes necessary, the Probate Court ve 
substitute another attorney for the one first appointed, in whic 
case the fee must be proportionately divided.” 
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The old probate law contained like provisions, Sections 17, 18 
and 295, which were as follows: 

Sec. 17, Belknap’s Probate Law. ‘‘ At the time appointed, or at 
any time to which the hearing may be continued, upon proof being 
made, by affidavit or otherwise, to the satisfaction of the Court, that 
notice has been given as required in the preceding sections, the 
Court shall proceed to hear the testimony in proof of the will. 

“Sec. 18. Any person interested may appear and contest the 
will. If it appear that there are minors, or persons residing out of 
the county, who are interested in the estate, the Court shall appoint 
some attorney to represent them.” 

‘Sec. 295. When upon any proceeding in an estate an attorney 
has been appointed for minors and abseut persons in interest in the 
estate, such attorney shall represent such parties in any subsequent 
proceedings had, unless on such subsequent proceedings another 
person be appointed, and provided such attorney be present in 
Court in such subseqent proceedings. 

‘When any such attorney has been appointed, and when the 
probate judge has appointed a referee to take proofs, make comput- 
ations, or perform other service, a reasonable compensation may be 
allowed, out of the estate, to such at’orney and to such referee for 
the services he may have rendered.” 

The Supreme Court of California decided that the appointment of 
torney to repre sent minors before service, a nullity. 

Randolph Vs. Baque, 44 Cal., 370; see Buker vs. O Riordan, 65 
Cal., 368. 

Said Section 1718 was construed by Judge Myrick, late of the 
California Supreme Court, in the Estate of Devoe, 1 Myrick’s Pro- 
bate Rep.. 6, and Estate of Camelo, 1 Myrick’s Probate Rep., 75, 
where it was held that the attorney appointed by the Court could 
not waive minor's right to apply for revocation of the probate of a 
will; also that the appearance by such attorney upon probate, does 
not bind the minor in the premises, because the statute provides he 
must appear by guardian. 

Estate of Bartels, 1 Myrick’s Probate Rep., 130; see Thomus vs. 
Mahon, 9 Bush, Ky., 125, 
which hold that the appointment of an attorney by the Court does 
not give jurisdiction. If it was the object of said Section 1718 to 
confer jurisdiction on the Court of the persons of infants without 
notice, then under the authorities before cited it is unconstitutional 
and void. But as said sections have been construed by Courts of 
California, it is not usual for this Court to change the construction 
of the statute law. 
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Section 33, Civil Code of California, is mandatory that a ‘‘minor 
cannot give a delegation of power.” 

Section 42, Civil Code of California, is as follows: 

‘‘A minor may enforce his rights by civil action, or other legal 
proceedings, in the same manner as a person of full age, except that 
a guardian must conduct the same.” 

The record then showing that said minors were never named in 
the notice, and no real estate described in said notice (Trans., pages 
18, 46), and no proof even of a substantial compliance with the 
statute as to service of said Order to Show Cause, the appearance, 
by an attorney for said infants, was a nullity even under California 
decisions. See also, 


Rundolph vs. Baque, 44 Cal., 367; S. FS. Union vs. Johnston, 
63 Cal., 554; Merced Co. vs. Hicks, 67 Cal., 108; Baker vs. Riordan, 
65 Cal., 368; Lent vs. Tilson, 14 P. R., 71. 


It will be observed that said Section 1718 uses the word ‘‘ repre- 
sent,’’ and not “ appear for.” That is, said attorney so appointed is 
to merely represent the persons named in order of appointment, but 
that does not imply that such attorney could appear for and waive 
service, for the statute is that infants must appear by guardian, etc., 
after service. 

By looking at other provisions of the statute it will be observed 
how the rights of infants are carefully protected. 

Sections 1747 and 1749, C. C. P., expressly allows a minor, over 
fourteen years old, the right to nominate (subject to approval of the 
Court) his own guardian «//er personal service of citation on him. 


See Lord vs. Hough, 37 Cal., 657. 


The authorities under similar statutes also hold, that the appoint- 
ment of a guardian without statutory service is an absolute nullity. 

Hathaway vs. Uhase, 5 Pick., 491; Schneider vs. McFarland, 2 
Com. (N. Y.), 459; Palmer vs. Oakley, 2 Doug. (Mich.), 433; Perry 
vs. Brainard, 11 Ohio, 442; Bloom vs. Burdick, 1 Hill, 141. 

The record shows that Horace Hawes, one of the plaintiffs herein, 
was over fourteen years of age in 1875 (Trans., page 8), and had a 
statutory right to have a voice in selecting his guardian after being 
served by citation. 

‘*A citation must be served in the same manner as a summons in 
a civil action,” is the language of the statute, C. C. P., See. 1709. 
Sec. 411, C. C. P. of Cal., provides how a summons must be 
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served, to-wit: personally; and Sec. 412, C. C. P., provides for an 
exception to the general rule where the person resides out of, or has 
departed from, or cannot be found in the State, and the fact appears 
by affi/avit, ete. 

‘Said minor was deprived of such statutory right in the case, and 
wé hardly think that is not a matter of substance. ? 

Most certainly an adult cannot be deprived of his life, liberty or 
property without service on him in the manner prescribed by the 
statute, and a fortiori an infant. 

As Mr. Justice Bronson said in Bloom vs. Burdick, 1 Hill, 141, 
in regard to service of minors, ‘‘ The rule cannot be relaxed without 
opening a door to the greatest injustice and oppression.” 

There was no showing that said minors were absent from the 
State or county in 1875, aud I know of no presumption of law that 
they were. 

It is plain, therefore, on principle as well as established by 
authority, that no Court whose jurisdiction is prescribed, defined and 
limited by the statute can dispense with statutory service on a person, 
or infants, by appointing an attorney to represent them in a matter 
where notice is expressly required to be given them. 

The doctrine of the conclusiveness of judgments rendered without 
due service of process and the fallacy of reasoning in support there- 
of, was thoroughly examined and, we think, completely exploded in 
the case of 


Ferguson vs. Crawford, T0 N. Y., 263, 


as will appear from a few sentences of the opinion: * * * 


‘The plaintiff in effect declares to the defendant, the paper de- 
clared on is u record, because it says you appeared, and you appeared 
because the paper is a record. This is reasoning in acircle. The 
appearance makes the record uncontrollable verity and the record 
makes the appearance an unimpeachable fact.” 

On such reasoning a man, though living, might be conclusively 
estopped to disprove the fact that he was not dead, in case being 
absent from home seven years, and administration on that presump- 
tion, should be granted on his estate. California is not without a 
precedent in such a case. 


Stevenson vs. Superior Court, 62 Cal., 60. 


In the last case a pergon’s estate went through the regular routine 
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of probate, and after a supposed dead man’s estate was turned into 
money and used by an active administrator, the man, ‘‘ conclusively 
adjudicated dead,” appeared ‘‘in the flesh” and asked to have all 
administrative proceeding aunulled. The application was resisted 


5 VIL. 


as an wregularity, and there was remedy by appeal, = 
yoy aps nS" dai M111040 NAW aK- 


roceedings of Commissioner and Partition Agreed Upon 
Must be Reported as Statute Prescribes, or Court Ac- 
quires no Power to Partition. 


It will be remembered that the fifty-vara lot in controversy was 
distributed March 29th, 1875, into three equal shares to the said 
threes heirs; that is one-third to each; and each had a right to have 
his interest therein set apart to him in kind in so far as it could be 
done without material detriment to the interests of the others. 


Me Gee vs. Russell, 4S. W. Rep., 255. $1677 G& 


Said Section 1684, C. C. P., before given (page 22), expressly pro- 
vides that the commissioners must report their proceedings, and the 
partition agreed upon by them to the Court in writing, and so the 
order of Court expressly provides. (Trans. page 24.) 

We claim that was never done in this case, but only the concla- 
sions of the Commissioner or ‘‘ the partition and division ” he made. 

The Commissioner states he took the oath, gave notice to attorney 
for minors, ete., and the division he made. (Trans., page 26.) 

The Court, it will be observed, can make no partition, but the 
commissioners must report their proceedings before Court can act. 

In State vs. Horn, 9 Pacific Reporter, 208, it was held that al/ the 
commissioners must sign the report or it is a nullity. 

The Supreme Court of California, by Mr. Justice Sanderson, in 


U. P. R. R. Co. vs. Pearson, 35 Cal., 258, 


defines how the commissioners are to report ‘‘ their proceedings in the 
premises,” and should embrace the evidence or facts. 

See Brokaw vs. McDougall, 20 Fla., 234; Newhall vs. Thayer, 16 
Mass., 127, as to the necessity of Commissioners reporting the value 
of the property so Court will have some data or facts to act upon. 

In McGee vs. Russell, (Ark.), 4 S. W. Rep., 285, the Court said 
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“The land 1s one body and contains 2530 acres. No fact or cir- 
cumstance is shown by the report why this large tract cannot be 
divided. Each party had the right to insist that his interest in the 
land be set apar: to him in kind in so far as it can be done without 
material detriment to the interest of the other. 

“It may be that the land, as the commissioners say, is so situated 
as to render a division impracticable. If so, the report should show 
the facts on which they based their conclusions so that the Court 
may be able to determine whether or not it is well founded. Horden 
vs. Coyswel/, 5 Heisk, 549. In the absence of such showing it seems 
to us unreasonable, almost incredible, that partition cannot be made 
in this case.” 

In a city, each lot in different locations and on different streets, at 
least, is a separate holding under that well considered case 


‘ Butler vs Roy s, 25 Mich., 53. 
Freeman on Co. and Part.. Sees. 2U8 and 216. 


That a fifty vara lot is capable of division for business or resi- 
dence purposes the Courts are presumed to know. (54 N. Y., 185.) 

The case of Stallings vs. Stallings, 22 Md., 45, was one for parti- 
tion on the equity side of the Circuit Court, and the Court there 
held that it being a statutory proceeding, the statute must be strictly 
complied with, and that the repoit of commissioner should show 
certain /ac/s or the defects fatal. 

In the case of Craiy vs. Barker, 4 Dana (Ky.), 600, which was a 
partition proceeding, the Court held that in such a swmmary pro- 
ceeding in such a forum, the record should exhibit the prescribed 
proof of a proper service to all concerned. 

The declaration that there had been ‘‘ due proof of due service” is 
only the opivion of the Court and is insufficient, and the opinion con- 
cludes that said County Court being special and limited, the record 
should exhibit facts to show the Court had jurisdiction. 

A fortiori, where a ministerial officer is to report his proceedings 
by express order of Court and provision of the law, so Court cau 
draw conclusions from facts and values as to the partition they made. 

The value of the property partitioned, where there are several 
lots in a city, is indispensable as a part of the proceedings for Court 
to pass upon. 

The Court is not allowed, or has no power to endorse or approve 
the conclusions of the commissioners unless proceedings are reported 


with the partition agreed upon, as the statute in mandatory terms 
prescribes. (Said Sec. 1684.) F325. 252. 
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It might be a very convenient substitute in a partition case, for 
Commissioner to write out the partition made by him, and have the 
Court confirm it; but where is the data on which to review the case? 
Hence, there are substantial reasons for having ‘‘ proceedings” of 
the commissioners reported, and the omission is not a matter of 
form, but one of substance and right under the statute. 

In the petition for partition herein (Trans., page 15), in regard 
to the fifty;vara in controversy, it is alleged as follows: 

‘* The said fifty-vara lot, No. 205, which is subject to a lease of 
an unexpired term of five years to one J. H. Blumenberg, at the 
monthly rent of $1,000 per month, from the Ist day of March, 1875. 
Your petitioner will take and pay to said heirs what is just, legal 
and proper, as your petitioner is informed and verily believes the 
same cannot be advan/ayeously divided or partitioned.” 

The petitioner signed herself administratrix of the estate, it will 
be observed. (Trans., pages 16-18.) 

The statute says (Sec. 1677, anfe, page 20): ‘‘The estate (not 
merely real estate) in each county must be divided separately among 
the heirs, devisees, or legatees, as if there was no other estate to be 
divided;” * * § 16797 

Sec. 1680 provides, ‘‘ When the real estate cannot be divided 
without prejudice or inconvenience,” (not advantageously) the whole 
may be assigned, * * and the frue value must be ascertained and 
reported by the Commissioner. 

Sec. 1681 provides that when any tract of land, or tenement is of 
greater valne than any one’s share and cannot be divided without 
“injury,” ete., it may be set off in a certain way, preference being 
given the males. 

In the case of Hunt vs. Hapgood, 4 Mass., 120, C. J. Parsons 
said, in passing upon the power of a Probate Judge to assign-to one 
the interest of another when land cannot be divided ‘‘ without preju- 
dice" etc.: * And this power is given to the Judge only on this 
condition, and certainly it ought to have appeared on the face of the 
decree that the Judge was exercising his power in a case to which it 
extended. A /vurtiovi when the report of Commissioner must, on its 
face, show why the real estate cannot be divided without injury and 
the value thereof, or the Court has nothing to base a judgment upon. 
As stated by Mr. Justice Bronson, in 1 Hill, 142, a party cannot 
build up a title under the statute without showing a compliance with 
its requirements, and those requirements must be strict, where 
infants are to be divested of their property. 


es at a ge a ~ 
on deenmtiecuamdtie “bor acme: oat: meat SRUAMEE s  te 


oo “aappatinins any, eae ae 


ae — eee uaaads mr 
aetna meats at . ee ee at ea sy oe _ << —— ~~ = 
— re oe » Sa : Re ar ate a — wrsy Pe : 
ere ne oe eee oe, ene st Fee ee es ee ee ee aE = = ° . : 
ary ye ies i = ge canes elie ~ vos : ee we i at EB ——ge pe SB -snltalig. MAE 
Fs a ard Rtg Dane ease ae Fi 4 Fo Wega ee Ose eet age * amine 00 


et A ON CON EMG IN IS 


48 


The diagram of city property is on pages 28, 29 and 30 of Tran- 
script, and there is nothing there to suggest why each parcel could 
not be divided without prejudice. 

The plaintiffs had no chance to exercise any choice in the matter, 
as they had no one competent to appear for them. A guardian can 
bind a minor, but an attorney never can. 

The sums awarded by the Commissioner must be paid or secured, 
etc., ‘‘ before partition established,” is the mandatory language of 
the statute, which by plain implication means that value must be 
reported and award made. 

There was no award made by the Commissioner (see Exhibit G, 
Trans., page 15), and under the well considered case anproved time 
and again, Jenks vs. Howlan?, 3 Gray, 536, said partition is null and 
void, on the ground the Court had no power to make partition until 
the report is made in the prescribed form and the law strictly com- 


plied with. 


See Newhall vs. Sadler, 16 Mass.., 127. 


Said Sec. 1682, C. C. P., provides that ‘‘ when it appears to the 
Court from the Commissioner's repurt, that it (real or personal estate) 
cannot otherwise be fairly divided and should be sold, the Court 
may order the sale, etc.” 

When the Court has jurisdiction of the subject matter, an adult 
can voluntarily come in and waive service and defects, but infants 
cannot come in or waive or consent, and no one can for them. 
Hence, when the statute is not substantially complied with, the pro- 
ceedings as to infants are nullities in all Courts, all the modern 
authorities hold. 

The mandatory provisions of the statute are simply these: 

(l.) The whole estate, real or personal, must be separately divided. 

(2.) When the whole estate cannot be separately divided, the 
true value must be reported. 

(3.) When a tract of land, or tenement, is of greater value than 
one’s share in the estate to be divided, and cannot be divided with- 
out injury, the award must be made and paid by the party acceptin 
the same, preference being given to the males. (16 Mass., 127; 
Gray, 536. 

(4.) When the report shows that the estate cannot be fairly 
divided and should be sold, the Court may order the whole or any 
part sold: 


The allegation in petition is, that said fifty vara cannot be advan- 
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tageously divided; hence it was mandatory for an award to be made 
and paid and not substitute other lands or tenements. 

It will be noticed that said Sections 1680 and 1682 only expressly 
provide for divesting title, and that is, when the true value of the 
estate is reported and award made and money substituted for land. 

Business men are easy to be found who might exchange real 
estate that produces $333 per month for money, but not for unim- 
proved land. 

I am well aware that the learned counsel for defendant will claim 
that plaintiff's objections are but irregularities, aud not nullities. 
Such was the contention in Barret! vs. Sims, 62 Cal., page 440, and 
many other cases cited, but the Court otherwise decided, holding 
that it was a question of power. F345. 2-52. 

The distinction between an irregularity and a nullity as given by 
Mr. Justice Coleridge, ante page 36, applies here, because the 
plaintiffs were infants with no power to waive or consent to a non- 
compliance with the law, and before their inheritance can be taken 
away from them, the law must be strictly complied with, 

To the same effect is the case of 


Whitwell vs. Barbier, 7 Cal., 54-64, 


where it was decided that if the omission is one of subs/ance it is a 
nullity, but if only of form it is an irregularity. 

The Probate Court or Judge had no power except that given by 
the law, and a misconstruction of the law, where infants are con- 
cerned, is a nullity and fatal. 


Eurly vs. Doe, 16 How., 616. 


In ve Grove Street, 61 Cal., 444, it was held that a petition to 
open street and divest one of property must contain ‘‘a statement that 
in the opinion of the petitioners the public interests required that 
the improvements, as before stated, be made,” and that an averment 
that in the opinion of the petitioners the improvement asked for 
should be made not equivalent, and that the Court acquired no juris- 
diction, and all proceedings void. Such irregularity amounted to a 
nullity, because the plain intent of the statute cannot be frittered 
away in the construction of it. 

The net income of said fifty-vara was $1,000 per month, or $3334 
each, which said minors, under the Constitution of California and 
the Statute, also Sec. 1666, C. C. P., before given, had an absolute 
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50 
right to sue for March 30, 1875, the next day after distribution made. 
(Trans., page 23.) There are plenty of persons who would be will- 
ing to take money for an interest in productive property, but would 
not take other real estate unimproved as a substitute, and I can find 
no law or precedent to compel one to exchange productive for un- 
productive property, or to sell his property to another. See Sumner 
vs. Purker, 7 Mass., 78, as to the want of power of Probate Judge to 
transfer title from one to another. In that case a decree forty years 
standing pronounced void. 

So strict was the rule at common law as to partition that, in one 
instance cited by Justice Campbell, in Butler vs. Roys, 25 Mich., 53, 
that one person got all the chimneys and stairs; hence, Partition in 
Equity was resorted to where the right, at law, to a division in kind 
was modified so as to make an exception, and sell the thing and 
divide proceeds, when division not equitable. It has therefore been 
held that where there were sejurate lots in a city, some improved 
and some not (each being a separate holding), resov/ must necessarily 
be had to a Court of Equity jurisdiction. 


Rutherford Vs. Jones, 14 Gaa., 521. 
see Ward Vs. Corbett, 7? Ala.. 455. 


A Probate Court as such, has no equity powers whatever to adjust 
the rights in such cases as a s/ep in administration, at least. 


VIII. 


Notice of Making Partition Required to be Given to Parties 
or Guardian Under Express Provisions of the Law, and 
It Was Not. 


No notice was given to infants or to any guardian, as said Sec. 
16) C. C. P. of Cal., (ante page 22, in mandatory terms, requires. 

We have before shown under mandatory provision of the Statute 
or Codes of California that infants must appear by guardian, and 
when defendants, after due service of process. 

The admission of Chas. H. Sawyer of service, as the attorney for 
said minors (Trans., page 25), who was the attorney appointed to 
represent the minors in said estate, March 29th, 1875, under said Sec. 
1718, C. C. P., we claim was a mere nullity, as that was a separate 
step in the proceedings, that service was indispensable before com- 
missioner could proceed, and neither guardian ad /item or attorney 
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could waive the infant's rights or appear without due service by 
citation. Sec. 1710, C. C. P., inserted on page 52, provides how 
services must be made unless otherwise provided. 

In a partition case in N. H. in Probate Court, the question arose 
as to the mode of procedure, it being admitted that the Court had 
jurisdiction of the subject matter and the parties, 


Brown vs. Scege Hl, 22 N. Bie. 552, 
but as the partition was made without notice by Commissioner, 
of the time and place of making the same, the partition held null 
and void. 

The Court said: ‘‘It hardly admits of a question that_a decree 
founded upon a report of a committee would be merely void, if no 
notice was given of the time and place when such report would be 
taken into consideration of all parties interested.” 


The case of 


Thayer Vs. Thay r 7 Pick.., 212, 


is a very strong case to the seme effect, and also that a minor cannot 
waive non-compliance with the Statute. 

In the case of Curtis vs. Sacramento, 64 Cal., 102, it was held that 
an award by arbitrators, without notice to the adverse party of the 
time and place of meeting of the arbitrators to hear evidence, was 
irregular, invalid and void. 

It has been held in New York, in the case of Doubleday vs. New- 
ton, 9 How. Pr., 71, that in a partition case, notice by Commissioners 
was implied in the law. 

Said Sec. 1683, (ante page 22), in mandatory terms, says: 

‘‘ Before any partition is made or estate divided, notice must be 
given to all persons interested in the partition, * their guardians, 
agents or attorneys, by the Commissioners, of the time and place, 
when and where they will proceed to make partitions. * * 

Evidently said section does not mean attorneys appointed to 
represent minors, but to such who can, or are competent to employ 
and appear by attorney. 

A minor defendant cannot either employ or appear by attorney 
A guardian has to give ample bonds to his ward, and has ample 
powers, under the statute, over the ward and his estate,which an 
attorney has not. 

We submit that notice of how and when partition is to be made is 
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a matter of substance, and the most important one in all the proceed- 
ings. 

Secs. 1707 to 1711, C. C. P., read in connection with said Sec. 
1683, (ante page 22), provides for a short and simple notice to the 
parties themselves. Secs. 1707 to 1711, C. C. P., are as follows: 


1707. Citations must be directed to the person to be cited, 
signed by the clerk, and issued under the seal of the Court, and must 
contain— 

1. The title of the proceeding; 

2. A brief statement of the nature of the proceeding; 

3. A direction that the person cited appear at a time and place 
specified. 

1708. The citation may be issued by the Clerk upon the appli- 
cation of any party, without an order of the Judge, except in cases 
in which such order is by the provisions of this title expressly re- 
quired. 

1709. The citation must be served in the same manner as a sum- 
mons in a civil action. 

1710. When personal notice is required, and no mode of giving 
it is prescribed in this title, it must be given by citation. 

1731. When no other time is specially prescribed in this title, 
citations must be served at least five days before the return day 
thereof. 


One reason that the law must be so strictly pursued, in such 
special proceedings to divest an infant of his property, is contained 
in a few lines in the case of 


Early vs. Doe, 16 How., U. S., 617, 


which was a tax proceeding and a sale of the property to satisfy the 
obligation of the owner to the public for taxes. The Court said, 
referring to the officer making the sale: 

‘* He may not do anything of himself and do all as he is directed 
by the law under which he acts. He may not, by any construction 
of it, anticipate the time for sale.” * * * 

Thus the law has been construed in all cases of partition in Pro- 
bate Court where infants are concerned. 

Section of the Code of Civil Procedure applicable to probate 
proceedings is as follows: 

“Sec. 1713. Except as otherwise provided in this title, the pro- 


visions of Part Two of this Code are applicable to and constitute 
the rules of practice in the proceedings mentioned in this title.” 
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Said Part Two of said Code provides for the practice to be ob- 
served in all civil actions, partitions, ete. 

I cannot find a case that has sustained, even on a collateral 
attack, the appearance of minors by attorney before legal services, 
and I confidently believe none can be found. Much of what has 
been said on the two previous points apply here. 


IX. 


Outstanding Title in Grantees of Intestate at Time of Par- 
tition to Part of the Property claimed by the Estate. 
Exhibit J of Special Findings (Transcript, page 37), shows that 

Horace Hawes granted Mission Block 44 to Albert Dibblee and four 

others, and the order of confirmation reserved their rights (Trans., 

page °'4, Special Finding XX VII). 

Under the authority of this Court, in 


Barney vs. Baltimore City, © Wal., 280, 


the presence of said grantees was indispensable in equity, to confer 
jurisdiction, a fortiori in a Probate Court, otherwise one heir might 
get nothing. See Freeman on Co. and Part., Sec. 508, as to the 
impossibility of a ‘Partial Partition.” 

Certainly such a proceeding not permitted in a Court of Equity 
when the title is not clear, but would be sent to a Court of Law to 
clear up the title. 

The District Court of California had both common law and equity 
powers, and ample provisions made for litigating and adjusting all 
questions. 

Also, under the rule laid down by C. J. Gibson, in case ante page 
17, and C. J. Parker, of Massachusetts, before cited, no jurisdiction 
in Probate Court where decedent had conveyed. 

The rule of law as laid down by the adjudged cases is thus: 

To obtain partition in Equity it is necessary for the title to be clear 
and undisputed. 


Wait’s Actions and Defenses, vol. 5, p. ‘9, and cases cited; Hoff- 
man vs. Beard, 22 Mich., 59; Burhans vs. Burhans, 2 Barb. Ch., 398. 


Although a bill in Equity cannot be maintained in partition, 
until the legal title is determined, yet when a question is raised as 
to the title during proceedings in Equity for partition, the Court 
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will order a stay of proceedings until the title can be determined in 
an action at law. 

Wait’s Actions and Defenses, vol. 5, p. 99, and numerous cases 
cited; O' Dougherty vs. Aldrich, 5 Denio, 338; Hassan vs. Day, 39 
Miss., 392. 


No bar or estoppel pleaded, proven, or existing in law or fact, 
under the following authorities: 

Crosby vs. Doud, 61 Cal., 598; Hill vs. Den, 54 Cal., 23; Joyce 
vs. Joyce, 5 Cal., 161; Compton vs. Pruitt, 88 Ind., 173; Hanlon vs. 
Waterbury, 31 Ind., 168; Sims vs. Frerhardt, 12 Otto, 300; Sims vs. 
Bardover, 86 Ind., 88; Carwith vs. Grijing, 21 Barb., 14; Wright vs. 
Cane, 18 La. Ann., 980; Bradshaw vs. Callaghan, 5 Jobn., 82; Brad- 
ley vs. Amaden, 9 Paige, 239; Gillespie vs. Nabors, 59 Ala., 441. 


Even a receipt by a party of proceeds of a sale on partition by an 
adult no estoppel under cases from Ind. supra. 


CONCLUSION. 


It can hardly be claimed that defendant is entitled to protection 
or mercy from the Court as an innocent purchaser for value, with- 
out notice. 


Mec Arthur vs. Scott, 113 U.S., 405. 
Pryor vs. Downey, 50 Cal , 401. 
Early vs. Doe, 16 How., 617. 


By reference to the case of Donyherty vs. Fair, 10 P. Reporter, 
674, decided on the authority of Dougherty vs. Cofin, page 672, same 
report, it will be seen, that the defendant herein was the fist to invoke 
strict compliance with the very letter of the law, before Ais property 
should be taken from him to pay the laborer for improving the street 
in front thereof, and presumably a benefit to the same; but it may 
seem now that the other ox has been gored. 

It was strictly a rule of war with defendant in these cases, and 
not of justice, although the plaintiff had the plainest of equities. 
Now, in this case, the defendant having shown a disposition to give 
no quarter, he is not entitled to any mercy. 

The Reports and Text Books contain numerous cases in partition, 
but a very few of them in Probate Courts, and even a very large 
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majority of those that were in Probate Court did not stand the test 
in a collateral attack even, where the Constitution conferred the 
jurisdiction, because on face of the record the law was not strictly 
complied with. Hence there can be but little or no apprehension 
of any serious results to land titles in California, or elsewhere, as 
far as this case will be a precedent, for, it can safely be said, scarcely 
a half dozen cases can be found of a partition in Probate Court for 
the last twenty years, and for the last ten years I can find no case 
reported of a Partition in the Probate Court. But the rule of law, 
as laid down by this Court for the last hundred years, is like the 
Polar Star, only to follow as a true guide, and not to be subject to 
any deviation for an occasional person who may have gone .on the 
wrong course through error in judgment or carelessness, eyes open 
or closed. 


The able and learned counsel for defendant herein was not so 
conservative, as to the disturbance of land titles in California, but 
that he could use his time and talents, and properly so, to overturn 
a series of decisions on which many had innocently invested their 
all on title resting on constructive service of sammons by publica- 


tion. I refer to the case of 


Belehe rvs, Cheriabe is, D0 Cal.. O39. 


Why should not the plaintiff walk through the breach in the wall 
thus made? The record in the Hawes Estate, however, is all there, 
or was at the time of the trial of the case, not even a letter erased 
or a line obscured from its pages, and the defendant must have 
purchased with his eyes open and with full knowledge of all the 
defects. 

Inasmuch as the defendant /irs/ drew the sword of strict con- 
struction of the law, I have no regrets if he is now pierced by like 
weapon, which he first so effectually used against myself and client. 

We most respectfully submit the judgment should be reversed 
with directions to enter judgment in favor of plaintiffs. 

Respectfully submitted. 
J. C. BATES, 
Of Counsel jor Plaintiffs. 
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Supreme Court of the UW. S. 


October Term, 1887. 
No. 212. 


FROM CALIFORNIA, 


JAMES A. ROBINSON AND WIFE, Et AL., 


US, 


JAMES H. FAIR. 


I. 


A STATEMENT OF THE CONTROVERSY AND PARTIEs. 


The plaintiffs sue at law to recover lands within the city of San 
Francisco, claimed by descent from Horace Hawes, their father, 
who died in that city the 12th of March, 1871, intestate, and was 
then the owner of this property. The defendant does not contest 
the facts, but avers that this land was divided under decrees and 
orders of the Court of Probate in San Franciseo in the spring of 
1875; that the proceedings were conducted by the administratrix 
of the estate, who was the widow of Horace Hawes, the intestate. 
The heirs at law of Horace Hawes, under the code of California, 
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were his widow and two children—a son and a daughter: the son 
sixteen years of age, and the daughter ten years of age, in 1875. 
The lands in controversy were allotted to the widow, and sold by 
her shortly after to J. C. Flood, and by him were sold to the 
defendant. This suit is for the undivided interests of the children, 
and was commenced by them. The share of the widow is not 
involved, and she is not a party. The minor children contest the 
validity of that partition, and aver that the proceedings as to them 
are inoperative. 


If, 


PROCEEDINGS IN THE PROBATE COURT BY THE 
ADMINISTRATRIX. 


The administratrix (Mrs. Hawes) filed her petition as adminis- 
tratrix the 18th of February, 1875, in the Probate Court of the 
county of San Francisco, and filed the final account of her admin- 
istration. She asked the Judge to examine and approve it, and to 
absolve her from any further account. She further asked that she 
be allowed to distribute the property which had been subject to her 
administrative control. In California all of the real and the per- 
sonal estate, rents, and profits are subjects of administration, and 
pass into the control of the administrator. After a final settlement 
he loses all authority, and cannot sue or be sued respecting the 
estate. 24 Cal., 491; 38 Cal., 392; 54 Cal., 121; 21 Cal., 202, 
209, 346. The petition for a distribution was a consequence of the 
final account. 

The administratix annexed a schedule of the real estate owned 
by the decedent, which she had control over as administratrix. 
She states that she had greatly overdrawn her account, and that 
this should be taken into consideration in the distribution and par- 
tition of the estate, which are the objects of the application. 


ITI. 
PROCEEDINGS IN THE PROBATE CoURT ON THE PETITION. 


Upon the submission to the Court of the petition of the admin- 
istratrix, the Probate Judge made an order that there should be 
publication of a notice in a city paper designated for four successive 
weeks, for all persons interested in the estate 6f Horace Hawes to 
appear in that Court on the 23d of March, 1875, to show cause 
whether the final account should be allowed; also why a decree of 
distribution should not be made of whatever estate the administra- 
trix possessed ; and then why a partition should not be made among 
the heirs at law of the intestate. 

These heirs were the widow and two minor children of the 
decedent, Horace Hawes. ‘The petition revealed that the personal 
estate had been comparatively of small value, and been set apart 
for the widow, except a law library reserved for the son. She 
stated that she had overdrawn her own account for the purpose of 
liquidating the estate, and balances would have to be adjusted in 
the partition and distribution. She also speaks of the value of the 
real property, and there would be difficulty in making a partition? 
and her willingness to take one parcel and to pay the necessary 
owelty to remove any inequality. Record, pp. 18-24. No cita- 
tion nor summons was served on these two minor children, each of 
whom was entitled to one-third of the entire property. 

The order of publication was put in the paper designated in the 
order of the Court and the affidavit of the publication is contained 
in the Record. Record, pp. 45, 46. The order does not describe 
the persons interested, nor the heirs at law, nor call for any 
guardian ad litem. There is no proof of a personal service on 
either nor a personal appearance of either of them or by any 
guardian. 
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The cause was not taken up until the 29th of March, 1875, by 

the Probate Court. sig 
Proceedings in the Probate Court on and after the 29th of 
March, 1875. 


a 


lV. 


The petition filed by the administratrix is signed and sworn to 
in her civil relation. The Probate Judge caused an order to be 
filed that Mr. C. H. Sawyer, an attorney of the Court, was 
appointed to represent the minors in the proceedings of distribution 
and partition of the estate, and in all other proceedings where the 
heirs are required to be notified. This order was not made upon 
the motion of any guardian or guardian ad litem. The order was 
made in open Court and is signed by the Judge. Record, p. 19, 
Exhibit C. The Probate Court proceeded with much rapidity. 


All of the acts and proceedings of the administratrix were approved 
and confirmed. 44, accennE aidibienaaT 


A decree of distribution of the entire estate of Horace Hawes 
was made and executed. The administratrix declared the prop- 
erty in lands which had remained in her control as the adminis- 
tratrix, was delivered over to the heirs according to their title as 
heirs; each was to have and receive it discharged from her title of 
administratrix. Record, pp. 19-23, Exhibit D. After this deliv- 
ery of investiture and seisin of the entire succession to the heirs 
upon a final settlement the administratrix terminated her connec- 
tion. On this day there had been settlement and distribution. 
The heirs respectively were tenants in common as heirs at law. 
The record opens another scene after the decree of distribution had 
been recorded. “Immediately after the decree distributing said 
estate, J. C. Bates appearing for the petitioner, and Charles H. 
Sawyer appearing and representing the minor heirs of the deceased, 
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and upon consent in open Court of all parties interested to the 
appointment of James L. King, Sole Commissioner, for the pur- 
poses of partition of the estate of the deceased Horace Hawes.” 
Record, pp. 23, 24, Exhibit E. The signification of this order is 
sufficiently clear when we resign the superlatives. Mrs. Hawes, 
who is the widow of Horace Hawes, and the two minors, Horace 
Hawes and Caroline Hawes, are the parties_in interest. 

Mr. Bates had represented her as administratrix, and when the 
decree of distribution was executed she retires upon the title of 
heir at law of one undivided third part in actual possession. The 
children were also possessed by the surrender made in the decree, 

It must be observed that the administratrix, merely as such, has 
conducted this proceeding to the announcement and record of the 
decree of distribution. Her title derived from the statute is a pos- 
sessory title, for mere purpose of administration. 

An administratrix without other title has no estate to dispose of 
in partition or division. The action of partition and division is a 
real action, and is supported by an estate in the thing to be divided. 
The administratrix had abdicated her office by the decree of distri- 
bution and the consequent surrender of that estate. These condi- 
tions became ostensible at the time that this decree was promulgated 
in the Court. Thereupon, we are told, IMMEDIATELY Messrs. 
Bates and Sawyer wigkgggiae hastened to. place on the record 
that “upon consent of all parties interested to the appointment of 
James L. King Sole Commissioner for such purposes, 7. ¢., partition 
and division.” It is plainly stated in the petition of the adminis- 
tratrix, which is the ground of all the procedure, that these minor 
children had not attained their majority, and were not competent 
to conduct a suit at law. 

As a matter of fact, the appointment of Mr. Sawyer to appear 
and to make such an order does seem to us to be perfectly irregular , 
and insupportable, , The Probate Court immediately ratified the 
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agreement, and the commissioner proceeded to perform the duty, 
The statute of California requires three referees to be appointed. 

The commissioner, King, on the second of April, commenced his 
work, and was attended by the attorneys, Bates and Sawyer—none 
other mentioned or hinted at. The report was completed the 13th 
of April, and the report was confirmed in the Probate Court the 
19th of April. The commissioner allotted the fifty vara lot to 
Mrs. Hawes, which she mentions as desirable to her in the petition 
filed by her. This lot was sold by her to James C, Flood the 24th 
of May, 1875. Record, p. 35, Exhibit I. 


I. 
CONCLUSIONS UPON THE LAW AND THE MATTERS oF FAct. 


There is no contest made in this suit with the judgment of the 
Probate Court on the final account, nor upon the decree of distri- 
bution. The Probate Court had jurisdiction of the subjects con- 
nected with the administration, the payment of the debts, and the 
liberation of the succession from the creditors so as to be returned 
to the heirs at law. The action of the administratrix in the matters 
of partition arises out of the community of right and possession 
found to exist when the decree of distribution was recorded. Three 
persons of the same family and holding by descent as members are 
the parties. 

The actio familiae erciscundae of the Roman law as its name 
denotes was framed to effect the division of an inheritance among 
the family. The shares were equal and the necessity for a division 
is not apparent. The law of dower does not exist in California. 
The state of the minor children was that described by the learned 
Scribe, we dahoste Paul. “The heir so long as he is a minor 
differet a fom ot a Servant, though he be lord of all. But he is 
under tutors and curators until the time appointed.” 

24 Pothier, Pandects, sect. 1213, p. 185. 
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The record contains no reference to any guardian for these chil- 
dren, even for the defence of a suit in which the entire succession of 
Mr. Hawes was the subject of the discussion, and all of the members 
of the family interested. In the Roman action above mentioned 
the tutor alone could have appeared for the daughter; the son 
would havé a curator. The word implies protection, competency, 
oversight, efence, These they supply: Vis ac potestas in capite 
libero ad tuendum gum que propter celatem suam sponte civili dicta 
et permissa. 

So, Tutoris precipuum est officium ne indefensum pupillum rele- 
quat. So, Tutor persone non rei vel causce detur. The English 
word is guardian, watchfulness, safeguard, wardenship—the minor 
is a ward. The codes of California have an exact expression of 
these conclusions in the formg of rules, of action and procedure. 
A minor in a California Court must appear by his general guardian 
if he has one, or one must be appointed by the Court in which the 
action is prosecuted. Art. 372, C. P. 16, Cal. R. 474; 32 Cal., 
120, 42 Cal., 484. The appointment of an attorney without a 
guardian gives no jurisdiction over the minor heir, 33 Cal., 45. 


II. 


At the call of this cause in the Probate Court the 29th of March, 
1875, the first inquiry to be made by the Judge of that Court was, 
who are the parties to the cause, and by whom represented? The 
cause on the part of the plaintiff was the settlement by the admin- 
istratrix of her final account. The parties in interest are a widow, 
who is administratrix, and two minor children of the intestate, and 
these are equal co-heirs. The administratrix has filed her account, 


and proposes to make a distribution of the estate among the three 
heirs and then to have a judicial partition. 
No citations have issued for the heirs; there has been no sum- 
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mons to the minors; no guardian nor guardian ad litem has been 
appointed. There had been no attorney employed before the 29th 
of March, 1875. The Probate Judge made a choice and assigned 
him to duty. The administratrix had an account to render of a 
responsible administration of the inheritance transmitted by a 
deceased father to his family. This father relied upon the laws as 
a safeguard to protect those who were disabled as well by the laws 
as their natural infirmity from managing their own effairs. There 
was no necessity for any change in the state of the affairs of the 
estate for a sale or a partition. 

The statutes and the jurisprudence of the Courts afford no 
encouragement to a hasty, perfunctory, experimental administra- 
tion. We have cited the 372d Article of the Code of Procedure 
as a landmark in this system of administration, which serves to 
hinder any mischievous deviation which should have precluded any 
departure from the right way. 


ITT. 


On the morning of the 29th of March, 1875, it was entirely 
manifest that no general guardian was in attendance for the 
children of Mr. Hawes. 

The learned counsel for the defendant in the suit, in their brief 
filed in the Circuit, asserts that the administratrix, in addition to 
the office she was then discharging in the Court, also filled the 
office of guardian for the two minor heirs. The two offices were 
plainly incompatible in respect to the work to be done on that day. 
The administratrix was prosecuting the suit to accomplish an object 
personal to herself. She sought a settlement, a discharge from the 
responsibilities of the administration. No guardian represents the 
children in this settlement. Appointment of attorney without a 
guardian does not give jurisdiction of the heirs. ‘Q8 Cal., 45. 
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A guardian who is administrator cannot represent the heirs on 
a petition to sell. A guardian ad litem must be appointed in such 
acase. 33 Cal.,45. The cause of the decision is that the interest 
may collide. 

When it comes to a cause of partition the necessity for an inde- 
pendent representation is recognized. Court would be allowed 
to appoint an administratrix to settle the final account, the decree 
of distribution, and to make the partition. This whole estate was 
disposed of in the absence of the guardian or a guardian ad litem. 
The attorney (Mr. Sawyer) was appointed, probably upon a sug- 
gestion from the Court without consultation with any one who 
had considered what a guardian’s duty was in A case before this 
Court. The Court called for the petition of the administratrix 
after the decree of distribution was made and recorded, and the 
matter ended. This Court has said: “ In all suits brought against 
infants whom the law supposes to be incapable of understanding 
and managing their own affairs, the duty of watching over their 
interests devolves, in a considerable degree, upon the Court. They 
defend by guardian ad litem to be appointed by the Court who is 
usually the nearest suntion not concerned in point of interest in the 
matter in question. * * * “The answer of the infant defendants in 
the original proceeding assigned by their guardian and not sworn 
to. It consents to the decree for which the bill prays. This arose 
upon a bill of review filed to set aside the decree.“ This was 
successful. The case before this Court at this time is that minors 
are described as such in the petition filed. The Court knew that 
a guardian was not before the Court as a party, neither is their 
citation or service upon them. An attorney at the bar was desig- 
nated to represent them. 

Bank of U.S. vs. Ritchie, 8 Pet. 128. 
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In a case of partition, where there are a number of minor heirs, 


each one of them should have a separate guardian. - 
Gasson vs. Palfrey, 9 La. Ann. 560. 


Infants, idiots and lunatics are incapable by themselves of 
defending a suit as they are of instituting a suit. They must 
defend a suit by a guardian who is appointed by the Court and is 
the nearest relation not concerned in interest in the matter in 
question. 

86 Rule in Eq., 8. C. 

Story’s Eq. plead., section 70, 45 Wis. 61. 
1 Danl. Ch. Pr. 161-2 and notes. 

2 Paige Ch. R. 304, 

Bennett vs. Hall, 89 Ill. 72. 


The Statutes of California echo the opinion and rules established 
in this Court. The Article 372 of the Code of procedure is an 
abstract of the rule which was provided in this Court more than a 
half of a century ago and was soon incorporated among the perma- 
nent rules of the Equity system of the Court and the country. A 
more expansive rule just here might be an act of a parens patria. 


IV. 


Among the nations on the Continent of Europe, there is in use 
a council to be composed of near relations or friends of the family 
who shall be consulted upon any proposal to sell the real property, 


_w@t to borrow money, or apply for a partition. The law is in force 


in Louisiana. 

The actions of partition among cotenants and the family, and 
the identity of boundaries, came to us from the Roman law. The 
form of the writ de partitione is preserved in the Natura Brevium, 
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and Lord Hale’s annotations show that actions were brought, in 
the earliest of the year books. 

The ordinary writ of partition was used in London, and claimed 
to be derived from a custom of that city. The common law action 
has been abolished among the latest changes. In California, the 
action is regarded as equitable in its character. 56 Cal., 26; 59 
Cal., 262. It seems to be indivisible, and that. all parties in any 
manner interested must be made parties to the suit. 

The Circuit Court in the special findings (Article XII) records 
that immediately after making and rendering of the decree of dis- 
tribution, the Probate Court made and entered its decree ordering 
partition of the real property of the estate of Horace Hawes 
deceased, and appointed James L. King sole commissioner for that 
purpose. Record p. 23, Exhibit E. On the second of April after, 
King received his warrant of appointment with the consent of the 
two attorneys. | 


V. 


The real property of Horace Hawes was, at this moment, in a 
state of indivision. The administratrix by the fulfilment of the 
decree of distribution, in the decree itself left her, without that 
occupation. Three independent owners had received her recogni- 
tion of their right, and declared that she had delivered the property 
itself. The widow, and the minor children received their shares 
by the terms of the decree of the Court, the attorneys and Court 
being parties. The action of partition was now called, and the 
parties were changed. The administratrix filed the petition as 
administratrix, and settled her accounts; she then proposed in 
open Court that the decree of distribution should be promulgated 
and then that the rights of the widow, and the two children—the 
heirs at law—in the land belonging to the estate of Horace Hawes 
should be now considered with reference to a partition to each of 
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them of his or her share. The proposition is for the first time 
placed in any distinct form in the records of the Court. The heirs 
were equal in right in some hundreds of thousands of real estate. 
Two of these owners were then minor children. In such a case, 
the law was that they should have a guardian. 

The record shows that the proposition to place the partition of 
the property in the hands of a single commissioner, the proposition 
comes from the attorney of one heir who had finished her adminis- 
tration and as heir asked for partition at this time. 

No guardian, nor guardian ad litem, had yet appeared. No 
inventory and appraisement is shown as part of the petition made 
to the Court to illustrate or to explain it. The administratrix has 
a certain interest distinct from that of the others. The others 
have an interest but they cannot assert that interest. The state- 
ments contained in the petition would furnish sufficient evidence 
to exclude the administratrix from being the guardian. The gen- 
eral guardian, if she had been the same person who was adminis- 
tratrix, had legal rights aud interests which might collide. It 
was an interest that the Court would notice. 

A guardian ad litem, though a near relation, is not selected if he 
have an interest in the question. In California a general guar- 
dian. for an heir might contest the administration account. The 
guardian could make an appeal for the order of distribution. 
California confers power upon the guardian because of its desire to 
take care of the ward. 


VI. 


The powers of the administratrix to make a partition of the real 
property upon the methods adopted in this cause we do not recog- 
nize as valid or as right. 

In respect to the partition of the real property these heirs have 
an equal interest, they have a separate and distinct right. 
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Were the two children of Horace Hawes—minors—represented 
legally according to the laws of California in this cause before the 
Probate Court prosecuted by the administratrix? The property 
in the course of partition is the subject of administration. Each 
one of the heirs of law has a right to use and enjoy and receive 
the fruits of the land and to gather them for the community. 

But then when the community is to be dissolved and accounts 
settled on allotments made there are alienations, exchanges, claims 
and counter-claims. The petition of the administratrix communi- 
cates enough to show that it would have been proper to have a 
guardian—proper in this case, proper in every case. No Court is 
more exposed to crafty and overreaching enterprises than a Probate 
Court in a city like San Francisco. An active, alert, covetous, 
speculating community—a city that requires some generations of 
people to make it steadfast and secure. 


VII. 


The functions of the administratrix ended with the decree of 
distribution. The judgment confirming the account and the 
decree of distribution was a consummation. 36 Cal., 277; 54 
Cal., 7. 

It was after this consummation had been fully attained by the 
registry of that decree, that the consent order contained in the 
Exhibit E, which designated King as the only commissioner, was 
made by the two attorneys who had codperated since the morning 
of that day with framing the decree relative to the fina! account, 
and the distribution made of the personal and real property. The 
Code of California allows of partition where there is a community 
of interest among parties in real property. The method of pro- 
ceeding requires parties, the exhibition of titles and the parties are 
to be made known to the Court and must have notice. Persons 
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unknown may be called in by publication. Where the parties are 
sui generis they may agree to such a form of partition as may be 
agreeable. 

The case presented in this instance is sué generis. 

The Probate Court convenes at 11 a. m. 

The Probate Judge called the case, and learns there are minors 
without a guardian. A member of the bar is called in and ina 
few hours the work is done. A partition is to be made of large 
property. A consent order is made, and in a few days the com- 
missioner and the attorneys despatch the work. The Statute of 
the State on the subject is dispensed with. 

The Statute of California prescribes three persons as the number 
of referees proper. Here are infants without a guardian before 
the Court. The infants, we may very safely conclude, were not 
before the Court in person or by any guardian. 

We present an extract from a civilian of great rank for its appo- 
siteness to the question that arises here. “If the parties desire 
to make a provisional partition, the tutor or the emancipated minor 
may perform acts of administration, such as thre sale of the fruits, 
and make contracts relative to their division which relate to the 
care or enjoyment of the property—that is a provisional partition. 
But when the parties become capable they may require a definitive 
partition.” ; 

This case is put by this jurist: suppose that the tutor or the 
minor emancipated should make a definite partition—a partition 
designed to be permanent. The tutor or emancipated minor cannot 
consent availably to proprietary acts unless they conform to all the 
formalities required by law. A partition by agreement, and not 
according to law, is not permanent. A person not capable cannot 
validly consent to acts except under the restrictions imposed by 
law. As to the acts of enjoyment and the disposition of fruits, 
but as a transfer of property it is of no validity. 
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VITI. 


The interposition of King and ‘Sawyer displays an appear- 
ance of authority without the reality. The Code of Califor- 
nia declares that the minor must be represented by a guardian 
appointed by a competent Court having jurisdiction of person and 
subject. The minor must know who is appointed. The Code 
does not mention a lawyer or two lawyers as suitable to appoint 
commissioners for minor children. A partition from its nature is 
involved in difficulties even when the members of the same family 
are concerned. A spirit of speculation is insinuated, and a desire 
for lucre becomes manifest. Who is there to guard the minor 
children? Who to defend the wise counsels which a father may 
have left. 

The wisdom of the authors of the laws and of the jurisprudence 
of the State is deposited with the Courts to be applied with unwea- 
ried diligence and inflexible firmness. The condition of the plain- 
tiffs in this case, that they could not bind themselves to convey 
their title to their father’s estate, in this land ; they were not com- 
petent during their minority to convey a right in their land or to 
make a partition without a resort to the Court—an amicable par- 
tition, so to speak. The comment on this case is: 

“ This amicable partition by guardian is not provisional but defi- 
nite—a division of the property. This agreement is not valid. 
Neither the tutor nor the emancipated minor can consent availably 
to acts of transfer of property only by conforming to the formali- 
ties prescribed by law. ” 

2 Mourlon, Repetitions écrites sur le Code, pp. 178, No. 353. 


The case before this Court is that of a partition made by an 
entire stranger to the minor. A lawyer sauntering in the Court 
room may be called to represent a minor. No lawyer thus sum- 
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moned could properly consent to deviate from the plain and trod- 
den footmarks the Codes have commanded. The law writes down 
the rules for him to follow. The Code does not insinuate any 
procedure like this. 

The great writers on jurisprudence would say: If a guardian 
should agree with the coparcener to make a division without a 
judicial sanction, that he had no authority, and it is null and void. 

The aim of the legislator is to place the minor upon the same 
conditions of equality in every particular in the daily experience 
and habit of administration. To supply every deficiency ; to have 
in safeguard against the crafts and deceits which attend upon it. 
The practice of inventories and appraisements are resorted to, and 
the indisposition to obtain a division during a minority because of 
the expense. The civil law as well as the chancery law does not 
allow a guardian or a tutor. The tutor must be authorized by a 
council of the family when he proposes to commence a suit for 
immovable property or to acquiesce in a suit commenced against 
the minor. The reprimand of this Court to the proceedings in the 
case of the Bank ve. Ritchie, we have cited, are strictly applicable 
to the Probate Court in California. They show an accord with 
that we have cited. The report of the commissioner, King, was 
made the 13th of April, 1875, and confirmed the 19th, apparently, 
without remark of any kind. 


THE JURISDICTION OF THE PROBATE CuURT. 
I. 


The Courts of Probate in England followed the Norman Con- 
quest and an ordinance of the conqueror William himself. This 
ordinance directed that no Bishop nor Archdeacon should for the 
future hold pleas relating to ecclesiastical matters in the county or 
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Hundred Court, but that all such pleas should be wheresoever he 
should appoint, according to the canon and ecclesiastical laws. He 
prohibited all lay persons from interfering with such matters. To 
this ordinance the civil jurisdiction of the ecclesiastical Courts 
throughout that kingdom is to be ascribed. At the assemblies and 
councils called by them for public purposes, and besides for judi- 
cial proceedings, the clerical members participated and were his 
chief advisers. 

1 Spence, Eq. Jurisd., 101-2. 
3 Stubbs, Const. H., 339-46. 
2 Glasson, Droit et Inst. of Ang. 

. 1 Gneist, Const. An., 231-2. 


| The Courts must have been much advanced, for the Synod of 
| Canterbury considered de puniendo advocatos et procuratores garrulos. 
They even punish Arbitrio judicis, et si Super hoe incorrigibiles 
maneat a consistorio perpetuo suspendatur. These Courts had the 
jurisdiction of the Roman Praetor in the matter of wills ; had their 
| custody and impressed the seal of Probatum est. 

The probate jurisdiction of the ecclesiastical Courts continued 
until the year 1857, when they were superseded by lay tribunals 
which superseded them. In the last modification of the organism 
of the Courts at Westminster, these Courts form one of the 
Chambers of the Chancery. The suit by the administratrix com- 
mences with a petition which announces that she desires a settle- 
ment of her final account, a distribution and a partition. The 
Article 1634 of the Code provides in respect to a final account 
mentioned before a final settlement, and the estate be ready for 
distribution, the notice of the settlement must state these facts, and 
must be served, or published, or waived in the same manner as 
provided in section 1539 of this Code relative to sales of property ; 
and on confirmation of the final account, distribution and partition 
3 
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of the estate to all entitled thereto, may be immediately had with- 
out further notice or proceedings. If from any cause the hearing 
of the account, or the partition or distribution be postponed, the 
order postponing the same to a day certain is notice to all interested 
therein. 

The Article 1539 is: “The copy of the order to show cause must 
be personally served on all persons interested in the estate, any 
general guardian of a minor so interested, and any legatee, or 
devisee, or heir of the decedent, provided they are residents of the 

county at least ten days before the hearing the petition, or be 
| published four successive weeks in such newspaper as the Court or 
Judge shall direct. If all persons interested in the petition for the 
sale, or signify in writing their assent thereto, the notice may be 
dispensed with and the hearing may be had at any time.” The 
Article 1688 supplies the addition, ‘‘ The order or decree may be 
made, on the petition of the executor or administrator, or of any 
person interested in the estate, but notice must be given or waived 
unless distribution is made, or the time for making it is fixed 
by order of the Court at the time of the settlement of the final 
account.” 

The distribution of the estate was the recognition of all of the 
rights of the individual heirs in the property, but such a distribu- 
tion discharges the estate from the paramount rights upon the 
estate which the administratrix had for administration. 36 Cal., 
277; 54 Cal., 7; 53 Cal., 451. 

The introduction as the last act in the course of proceeding of 
the partition of the lands of the succession is a great incongruity 
with that which preceded. The administratrix had performed her 
functions in the administration of the estate. The heirs now take 
their independent control of their own property. All of these per- 
sons are interested in determining which each shall have and which 
shall receive tiie most favorable allotments. There are inquiries to 
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be made of locations, of titles of parties interested, whether all proper 
parties are here. Before any word has been spoken on the subject 
the two attorneys, the representative of the administratrix, and who 
had conducted the action of the administratrix to this stage. He 
appears still for the same person who now as an heir claims par- 
tition. 

Mr. Sawyer had been appointed in an earlier hour of the day to 
represent the minor heirs, and in the order of appointment is desig- 
nated as an attorney of the Court. 

We are not informed that the children were present in the Court 
or had been. Mr. Sawyer joins in consenting to the appointment 
of Mr. King as Sole Commissioner for the purposes of partition 
and division of the estate of the deceased. Notice was given by 
the commissioner to the attorneys, Bates and Sawyer, and he was 
attended by all the parties interested in the said estate. Record, p. 
25, Ex. G. The confirmation was made. Ex. H., 31. 

This confirmation stands as the transfer of the rights of the chil- 
dren by the consent made by Mr. Sawyer to the appointment of 
Commissioner King as the Sole Commissioner, to make the par- 
tition. 

{n the report of the commissioner, the particular lot which the 
administratrix had expressed a desire to have in the partition was 
allotted to her in severalty, and which she sold to James C. Flood 
on the 24th of May, 1875. 

The minor children did not participate in this partition, and did 
not become a party to it. 

The proposition to proceed to make the partition was presented 
to the Probate Judge, and accepted and approved by the Probate 
Judge on the 29th March, 1875, immediately after the administra- 
trix had performed her last act of practical administration in that 
office. The hurry was so great that the managers seemed unready 
or unable to put before the Probate Court any of the pleadings, 
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statements to have inventories or appraisements, and those balances 
which are referred to in the petition of the administratrix. The 
prepared order, to appoint Mr. King the sole commissioner, the 
ready acquiescence of the Probate Judge, the quiet attendance of 
the attorneys were the conclusion of the proceedings of that day. 
In this country it has been generally understood that an admin- 
istrator is not a proper party to proceedings of partition. 

The administrator is not commonly an owner of the lands as an 
heir, and it is inconvenient to have a person directly interested in 
the partition to have other connection to interest him. 

Mason vs. Willard, 2 Mass., 478. 
Richards vs, Richards, 136 Mass., 126. 
Newton vs. Brouson, 13 N. Y., 593. 
14 So. Ca., 178. 

Whitlock vs. Willard, 18 Flor., 156. 
Tindall vs. Drake, 51 Ala., 574. 


The administratrix in this instance vacated her place as mistress 
of the suit, and in the partition is simply an heiress, for an 
undivided one-third part of the property. The minor children 
seemed to have had no attendant. 

If the deceased Horace Hawes could have been consulted, he 
would as a sound lawyer, as well as a provident pater familias, 
have counselled to postpone indefinitely this abnormal proceeding. 

The administrator, we are told, followed the committee which 
the Bishop or ordinary had appointed to administer the personal 
estate of deceased persons ; then came the Statutes of Westminster 
and of Henry VIII. 

The partition of the freehold did not form any portion of the 
jurisdiction. The procedure in this case seems to have been crude 
and clumsy. We look in vain for the protection, defence, surveil- 
lance, which we search for in all cases of the kind. 
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The Constitution of California authorizes the formation of a 
Probate Court. 

In every county a county Judge is chosen to preside in the 
County Court. This Judge has a separate chamber, in which he 
may “ perform such duties as Probate Judge as may be prescribed by 
law.” The Supreme Court, the District Court, the County Court, 
and Courts of a municipal jurisdiction are provided. San Fran- 
cisco, county, and city, is entitled to a separate Judge of Probate 
under the constitution. 

The constitution confided to the District Court original jurisdic- 
tion in all cases in equity ; in all cases at law which involve the 
title or the possession of real estate ; and in all other cases in which 
the demand, exclusive of interest, or the value of the property in 
controversy, amounts to three hundred dollars. We should say 
that the District Courts of California have original jurisdiction in 
actions of partition. The use of the words all cases might fairly 
be regarded as assigning to the District Courts plenary jurisdiction 
in such actions. The chancery has maintained her claim, the com- 
mon law has an immemorial title. 

There was introduced about 1874 the words partition and distri- 
bution into the articles of probate jurisdiction so as to give a stand- 
ing before the tribunals. I do not see in the reported cases that the 
standing is firm. The only vindication for it is that a Probate Court 
is local and the sessions more frequent. The question is still for con- 
sideration, whether the constitution of the State justified the codi- 
fiers in the invasion of the jurisdiction of the District Court, and 
in expanding the jurisdiction of the Probate Court. The jurisdic- 
tion exercised by the Roman Praetor of authenticating the will of 
the Roman citizen after his death, and its preservation and the 
decision of questions as to its genuineness and validity, still belongs 
to the California Probate Court. We find a prompt method of 
subjecting real property to the payment of debts, and that legacies 
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and other claims on the property of a decedent are within the juris- 
diction of the Court. This Court had jurisdiction over the accounts 
of guardians with their wards, whether sane or insane. Much of 
jurisdiction and of authority has been conferred in the codes, and 
the later statutes and decisions have conferred power and removed 
restraints. 

The procedure which was employed in this suit has been very 
extensive in the application of the words of the codes. 

The question of jurisdiction of the Probate Court to make the 
decree of partition of this property, is simplified by the judgment 
of this Court in the case of the Bank of Hamilton vs, Dudley, 2 
Peters, 496. 

The Court of Common Pleas of each county in the State of Ohio 
in 1803 was empowered to grant administration over intestate 
estates, and to take proof of wills, and to hear and determine all 
causes, suits and controversies of a probate and testamentary nature. 
At the May term, 1804, the administrator of Israel Ludlow exhib- 
ited an account of the estate, and obtained an order to sell so much 
of the rcal estate needful to pay the demand, not to include his 
residence. There was a territorial statute adopted from Pennsy]- 
vania in 1795, which authorized the Orphans’ Court to direct a 
sale of lands of a decedent to pay his debts. This statute was re- 
pealed before the allowance of the order to sell the lands of Israel 
Ludlow. The Common Pleas of Ohio succeeded to the probate 
jurisdiction of the Orphans’ Court. The sale took place under the 
order made in the Common Pleas. There was an attempt to have 
the order of sale to relate to a date prior to the repeal of the statute, 
which did not succeed. So the validity of that sale depended upon 
the jurisdiction of the Common Pleas, without the Act which had 
been repealed. 

The jurisdiction of that Court had jurisdiction of all causes, 
suits, and controversies of a probate and testamentary character. 
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There was a cause arising in an estate the Court had jurisdiction 
of the suit, cause, or controversy, and execution had been awarded, 
and an act of the legislature repealing the authority to sell the 
lands destroyed the sale. 

The chief justice, in delivering the judgment of the Court, made 
use of expressions of great cogency, “ Jurisdiction of all probate 
and testamentary matters may be completely exercised without 
possessing the power to order the sale of the lands of an intestate. 
Such jurisdiction does not appear to us to be identical with that 
power or to comprehend it. The constitution did not mean, and 
could not mean to deprive the legislature of the power of exercising 
its wisdom on the subject so vitally interesting to the people, nor 
do its words convey such a meaning.” 

The power conferred upon the General Assembly of California 
is confined to a Court having jurisdiction of all probate and testa- 
mentary matters. Other Courts have plenary powers to do the 
thing that is the subject of complaint in this cause. 

In the same opinion there occurs another passage as follows : 
The counsel have contended “that the interest of the administrators 
in the real estate as trustees for the creditors, was a vested interest 
which the repeal of the law cannot divest, and they might proceed 
to sell under sanction of an order even after the law was repealed.” 

On this point we cannot doubt. The lands of an intestate 
descend not to the administrators, but to the heir. They vest in 
him liable it is true to the debts of his ancestor, subject to be sold 
for these debts. The administrator has no estate in the land, but 
only a power to sell under the authority of the Common Pleas. 
This is not an independent power to be exercised at discretion 
when the exigency shall require it; but is conferred in a state of 
things prescribed by law. The order of the Court is a prerequisite, 
indispensable to the very existence of the power, and if the law 
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which authorized the Court to make the order be repealed, the 
power to sell cannot come into existence. 
The Bank, &c. vs. Dudley, 2 Pet., 494. 


The property of Horace Hawes, deceased, on the 18th February, 
1875, consisted, for the most part, in real property, not encumbered 
with debt. His widow had been administratrix, and as such she 
had: possessed the property exclusive of the rights of the heirs at 
law by descent. She was an heir in common with the two minor 
children. As administratrix, she owed a duty to have a final 
account with the Probate Court of the administration, and to 
transfer by a decree of distribution to the ownership of the heirs 
at law relieved from the administration. The Probate Court in 
California, previously to this case, had not participated in matters 
of partition of real property, as a judicial function of the Probate 
Court. 

The petition of the administratrix was filed to make her own 
settlement of her own account of the personal estate and of her 
receipts and expenditures ; then to return the property to the heirs 
at law, and receive from the Court her final discharge. The 
prosecution of a suit by the administratrix to accomplish those 
results, does not come under any cognizance of this Court in this 
cause. 

The suit is for land which descended to the two minor children 
from their ancestor, Horace Hawes. ‘This title, until the 29th 
March, was incontestable.. There was no encumbrance upon it. 

After a somewhat busy day in the Probate Court, two attorneys 
proposed to the Judge of the Court to record their consent in open 
Court, that to a person named James L. King the entire business 
of making a judicial partition of the lands of Horace Hawes 
deceased, among the heirs. The heirs are the widow and two 
minor children, one sixteen, and the other ten years of age. The 
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children had not been declared heirs at law, and had not been 
relieved from the possession of the independent functionary who, 
for some years, had officiated as administratrix. On the record, 
this administratrix had conducted the proceedings till this motion 
to transfer the subject to the commissioner King. Commissioner 
King allotted the lands sued for to the administratrix, and she 
sold them to Mr. Flood some weeks after. 

The question before us is to determine whether this Probate 
Court divested these children of their birthright, conformably to 
the constitution and laws of California? 

The statement of this Court in the case we have cited from the 
Ohio Circuit is corroborated by the judgments delivered in Pervis 
vs. Hegley, 20 Wall., 375; Hx Parte Lothrop, 118; U.S., 113- 
119; 10 So. Ca. R., 317; Jn re Algier, 65 Call., 228. 

The introduction of the terms partition and distribution into the 
code of California seems to have been effected only during the year 
preceding the resort to this mode of closing an administration. 
The separation of real and personal property in the administration 
of estates has been maintained with consistency among the older 
States, and the introduction of partition as a branch of administra- 
tive duty does not seem to have attained any great adoption. The 
cases do not seem to be administration cases, but the Probate Court 
acts rather as a convenient agency to effect a partition in ordinary 
cases or within certain limits prescribed. 

The Constitution of California separates the judicial power to be 
deposited with the Probate Court from all other forms of that 
power. The court acquires it by the occurrence of death, the 
placing of seals upon the effects, the inquiries for wills or other 
testamentary papers. There are inventories, appointment of tutors, 
or curators, or guardians ; sales of succession property. The realty 
passes by descent or by testament beyond the control of the Pro- 
4 


26 


bate Court to the heirs. The heirs are recognized as owners, and 
not to be deprived without notice and great necessity. 
Partition may be made, but all of the heirs must be represented, 
and if minors, by a guardian. 
It is a rule that the infants be made parties according to the 
rule. 
Bonnell vs. Holt, 89 Il. 
Carver vs. Carver, 64 Ind.; 45 Wis., 61. 


The practice of the Probate Court in this pioneering suit does 
not comport with the fundamental principles which everywhere 
attend upon and regulate the methods of the parties to the action. 
It is a general rule that all persons who hold real property in 
common may remove the indivision through a judicial proceeding. 

In order to accomplish this, all who have a community of right 
must be parties to the suit. Many writers insist the action is indi- 
visible, and the partition must be complete.. The California Code 
has a settled rule that infants must be represented by a guardian. 
In a proceeding of the kind, the author of the suit must consider 
who are necessary parties to the suit, and in what manner shall the 
parties be made; the service on a general guardian, or the taking 
the measures to have a guardian ad litem appointed in case of his 
absence ; duty of the author or prosecutor of the suit. The Court 
will decline jurisdiction of the cause. 

Barney vs. Baltimore, 6 Wall., 280. 
Story vs. Livingston, 13 Peters, 359. 


In an action of partition, all parties in interest must be joined 
or represented, and plaintiff must show that the proper parties are 
before the Court. 

16 La. Rep., 157. 
4 Ann., 56, 260. 
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Mr. Freeman supports the conclusion, that unless the infant 
voluntarily appears in some manner authorized by law, or is served 
with process in substantial conformity with the provisions of the 
statute, the partition is not binding on him. 

41 Mo., 413; 54 IIL, 316; 15 La. Ann., 250. 


The appointment of a guardian ad litem, and his appearance for 
an infant defendant, no process having been served on the latter, 
do not give jurisdiction. 

Chambers vs. Jones, 72 Ill., 275. 


The record is without evidence that a guardian or guardian ad 
litem has been appointed for these minors at any time during the 
progress of this administration, or during this suit. The appoint- 
ment of a general guardian or a guardian ad litem might have been 
provoked by an application to the Probate Court. 

The only measure adopted was that an attorney was appointed 
to represent the minors, after the cause had been called in the 
Court for a hearing, and it was not suspended that he might be 
made acquainted. The laws and rules made for the defence of 
minors are laws affecting the public order. The minors are 
incapable of self defence. Their disabilities result from the law. 
It does not confide to them the custody of property or the control 
of their own actions. It places them under the guard of others. 
When the Courts or adults shall disregard or surmount the barriers 
made for their protection, the law vindicates its own strength by 
affording ample redress. 

The Court of Probate, having a statement in the petition of the 
administratrix that these children were minors, and one an infant, 
had no jurisdiction to determine a cause in which their rights of 
property were so directly involved. 

The administratrix might confide to Mr. King the whole busi- 
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ness of partition, in so far as her rights were involved, but she had 
no control over those of her young daughter. She had a clear 


right to be represented by an independent, disinterested, and 
impartial guardian. 


I. 


The proceeding in the Probate Court of the county and city of 

San Francisco for the final settlement of Horace Hawes, deceased, 

is arraigned, in so far as the partition of the lands made by J. S. 

King, Sole Commissioner, has been adopted and confirmed in that 

Court, as not valid, and not within the competency of the Court. 

We submit to the Court that the Probate Court which the people 
of California authorized to be made, and the duties as probate 
judges, which might be prescribed to the officer who should fill the 
appointment, did not justify the action in this case, 

The probate of wills, their custody, the grant of letters testa- 
mentary or of administration, the appointment of guardians of 
infants, and what pertains to the collection of the estate and the 
distribution of the personal estate in the payment of debts and 
legacies. 

In California the division of property into real and personal, 
and the division of estates into estates in possession and reversion or 
remainder, were recognized with the common law. In the cases of 
partition of estates among heirs at law, whether by testament or 
inheritance, the partition of lands involves the proprietary interest 
of persons who are sui juris, with determinate rights, and where 
the transmission from the dead to the living is complete. 

The cases which have been cited show that a Court endowed 
with plenary jurisdiction of probate and testamentary jurisdiction, 
did not necessarily include or comprehend a power to authorize an 
administration to sell lands for the payment of debts. 

Bank vs. Dudley, 2 Peters, 494. 
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Pervis ve. Hegley, 20 Wall., 375. 
Ellis vs, Davis, 109 U. 8. 

Almy vs. Carpo, 100 Mass., 220. 
Lemoine vs. Guinby, 70 IIl., 403. 
Haverstack vs. Trudell, 51 Cal., 431. 
Overton vs. Overton, 10 La., 470. 
United States vs. Walker, 109 U. 8. 


The Constitution of California provides a District Court with 
original jurisdiction of all cases in equity, of all cases at law which 
involve the title or possession of real property, and over all demands 
of which the exact value was above $300. The fullness of the 
jurisdiction confirmed on this Court. 


II. 


The administratrix was not a competent party to prosecute a suit 
for the partition of the real property, which had descended to the 
heirs at law and was in the possession of the heirs at the time when 
the consent order of the two attorneys and of the Court was 
adopted. Neither did the order made, appointing the commis- 
sioner, have validity. 

The minor heirs had not been served with any process, ditectly, 
nor by service upon a general guardian or a guardian ad litem. 

The Probate Court had no authority to appoint an attorney of 
the Court to represent these parties in this cause, nor to bind them 
by any agreement he should make. 


ITI, 


The Court of Probate did not acquire jurisdiction over the 
persons of these plaintiffs. In respect to the service upon, the 
minors, the decision in Galpin vs. Page, 18 Wall., 350, arose in 
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California, and refers to the practice there. We have cited statutes 
to the same effect in that state. .The statute is the effect that a 
guardian must be present to appear for the minor. The sensibility 
of the country to the perfunctory administration in Courts, is such 
that the Constitution of the United States has been amended and 
improved to accomplish a reform. It would hardly be deemed 
due process of law, what has appeared in this case in respect to 
these minors. 

The object of partition is to separate the property held in com- 
mon in such a manner that each tenant shall be treated with fair- 
ness, and that this shall be fully realized by all concerned. 

The law makes provision for a notice to be given to the parties 
in interest, that there shall be inventories, &c. Where the parties 
are not present, or if there be minors or femes covert, and these 
persons for the most part are incompetent to act, a judicial parti- 
tion is requisite. Adults can arrange a partition for themselves. 
The minors are not in the enjoyment of those rights. 

The mode of procedure is determined in the Code, for this mode 
is prescribed to the Court to afford security to the interest of such 
parties, They are laws of public order because of the fact that 
these persons cannot adequately provide for themselves. The 
Court has no authority to make a substitution of a tribunal the 
law has not recognized. There can be no bargaining or huckster- 
ing in the matter. The Codes do not allow the minor, nor the 
guardian of the minor, nor the Judge, to make a transaction among 
them, and pass it into a decree. The regular and systematic neglect 
of the duties imposed upon the Court, show the importance of the 
safeguards which have been established, and which have been 
rendered abortive. 

In all matter, the spirit that vivifies must be preferred to the 
inert and unenlightened letter. Sometimes there have been accum- 
modations and interpretations more or less benign or harsh and 
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arbitrary, so as to avoid a result not equitable. The law, steadfast 
and resolute, which does make conditions with time or persons, 


ought to be the guide and to carry us in the pathway she has opened 


for us. The plaintiffs were without support, save in the safeguard 
she has established. 


JOHN A. CAMPBELL, 
For the Plaintiffs. 
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JAMES G. FAIR. 


STATEMENT OF Facts. 


Horace Hawes, the former owner of the real estate in question, 
died intestate in San Francisco, March 12th, 1871, leaving his 
widow and two children, Horace Hawes and Caroline C. Hawes, 
(the latter since intermarried with the plaintiff, James A. Robin- 
son), his heirs at law. 

Administration was duly had in San Francisco upon the estate 
of Horace Hawes, deceased, and on March 29th, 1875, the Probate 
Court of the City and County of San Francisco made and rendered 
a deerce of distribution, distributing to said widow and said two 
children, the estate of Horace Hawes, deceased, including the land 
in controversy, share and share alike, to wit : one-third (}) to each. 

Subsequently the widow, Caro'ine Hawes, Administratrix, ap- 
plied to said Probate Court for a partition of said estate between 
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herself and the two childre\\. minors, of the ages of 


16 and 11 years respectively. NR 2 
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was appointed to represent the sa— Lind to the appointment ph 
consented to a decree of partition ana com- 


missioner to make partition. % Pe. 


partitioning said estate, and awarding the land in seinsitiles to 
Caroline Hawes, and property elsewhere to the two children respect- 
ively. 

The defendant claims title to the land in controversy, through 
mesne conveyances from Caroline Hawes. 

The plaintiffs seek to recover an undivided two-thirds of the 
property in controversy. 

They claim that the proceedings in partition were without juris- 
diction and absolutely void. 


CONSTITUTIONAL AND CODE PROVISIONS. 


The Constitution of 1863 was in force during the period cover- 
ing the probate partition proceedings impeached in this case. 

That Constitution provided for several Courts, and declared and 
conferred their several jurisdictions. 

Article VI, Section 1, reads: 

“The judicial power of this State shall be vested in a Supreme 
Court, in District Courts, in County Courts, in Probate Courts, 
and in Justices of the Peace, and in all such Recorders and other 
inferior Courts as the Legislature may establish in any incorpo- 
rated city or town.” 

Article VI, Sections 2, 3 and 4, prescribes the appellate juris- 
diction and the power of the Supreme Courts. 
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Article VI, Section 6, reads : (District Court). 

“ The District Court shall have original jurisdiction in all cases 
in equity ; also, in all cases at law which involve the title or pos- 
session of real property, or the legality of any tax, import, assess- 
ment, toll or municipal fine, and in all other cases in which the 
demand, exclusive of interest, or the value of the property in con- 
troversy, amounts to three hundred dollars; and also in all crimi- 
nal cases not otherwise provided for.” .. . 

Article VI, Section 7, reads : (County Court). 

“ There shall be in each of the organized counties of the State a 
County Court.” ... 

Article VI, Section 8 : (County Court). 

“The County Court shall have original jurisdiction of actions 

of forcible entry and detainer, of proceedings in insolvency, of 
actions to prevent or abate a nuisance, and of all special cases and 
proceedings as are not otherwise provided for ; and also such crim- 
inal jurisdiction as the Legislature may prescribe. They shall also 
have appellate jurisdiction ‘from Justices and inferior Courts.’ The 
County Judges shall also hold in their several counties, Probate Courts 
and perform such duties as Probate Judges as may be prescribed by 
fom” 3. 
Under the Code as in force in 1874 and 1875, and under which 
the proceedings in this case were had, it was provided that in the 
case of decedents’ estates, partition might be had of real and per- 
sonal estate (Olney’s Code of Civil Procedure (4th Ed.), 8S. 1675) ; 
upon the petition of any person interested (Ib. Sec. 1676). 

Where heirs or devisees have conveyed their interest, their 
shares may be assigned and set off to the assignees or grantees 
(Ib. See. 1678). 

If partition is impossible, the whole may be set off to one, he 
paying the rest the value of their shares (Ib. Secs. 1680-1681), or 
sold (Ib. Sec. 1682). 


Il, 


It is evident that a Probate Court is erected by Sec. 8, Art. VI, 
for each county, to consist of the County Judge sitting as a Judge 
of Probate. 

The Common Law and Equity jurisdiction is divided between the 
County Court sitting as a Court of Law of general jurisdiction, 
and the District Court sitting as a Court of General Law and 
Equity jurisdiction. 

The former is given jurisdiction of actions of forcible entry and 
detainer, to prevent or abate nuisances of special proceedings and 
cases, and such criminal jurisdiction as-the legislature shall pre- 
scribe. 

The latter is given jurisdiction in all cases in equity, in all cases 
at law involving the title or possession of real property or the 
legality of any tax, ete., and in all other cases in which the 
demand, exclusive of interest, or the value of the property in con- 
troversy, amounts to $300. 

The functions of the County Judge, sitting as a Judge of the 
County Court and as a Probate Judge, are different. 

The County Court as a Court of general jurisdiction, and that 
Court, as a Court of Probate, are two different Courts, although 
the same persons be respectively the judge, clerk and bailiff of 


each. 
Hinds Exr’s vs. Imboden, 5 Ark., 385. 


This is recognized in the whole series of California cases, and is 
in fact indisputable. 
Will of Bowen, 34 Cal., 689. 
Smith vs. Andrews, 6 Cal., 652. 
Clarke vs. Perry, 5 Ib., 58. 
Swift vs. Swift, 40 Cal., 456. 
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Treat vs. De Celis, 41 Cal., 202. 
Estate of Burton, 64 Cal., 428. 
Haverstick vs. Trudel, 51 Cal., 431. 
Estate of Hudson, 63 Cal., 454. 


III. 


The Statute, authorizing the partition proceedings had in this 
case by the Probate Court, can only be valid on the assumption 
that the constitution has either expressly vested jurisdiction over 
partition proceedings in the Probate Court, or has authorized the 
legislature to do so. 

The legislature cannot enlarge the jurisdiction of a Constitu- 
tional Court. 

Cameron vs. Kenfield, 57 Cal., 550. 


Or vest in another Court that jurisdiction which the constitution 
has placed in one designated therein. 

Zander vs. Coe, 5 Cal., 231. 

Appeal of 8. O. Houghton, 42 Cal., 35. 

Will of Bowen, 34 Cal., 689. 

Willis vs. Farley, 24 Cal., 491. 

Wilson vs. Roach, 4 Cal., 362. 

Rosenberg vs. Frank, 58 Cal., 402. 

See Cooley Const. Lim. (8rd Ed. 90) note 2. 


The Constitution has vested jurisdiction over partition proceed- 
ings in the District Court as a Court of Equity by virtue of the 
grant of jurisdiction “in all cases in equity” (Cal. Const. Art. VI, 
Sec. 6); where the remedy is sought in equity; and as a Court of 
Law, under the jurisdiction given of all cases at law which involve 
the title or possession of real property (Cal. Const. 1863, Art. VI, 
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Sec. 6); where the remedy is sought in partition proceedings 
at law. 

This jurisdiction is thus vested because partition proceedings 
under the settled principles of our jurisprudence, in the light of 
which the Constitution speaks, are proceedings in equity or at 
law, and are cases in equity or at law accordingly as the one 


forum or the other is sought. 


JURISDICTION AT LAW. 


Actions at law for partition existed at the common law in the 
ease of Parceners prior to the reign of Henry VIII, and in that 
reign the right to a writ of partition was given to tenants in 
common. 

1 Washburn, R. Prop., 676. 
1 Spence, Eq. Jurisd., 162. 
Freeman, Co-tenancy and Partition, Sec. 420, 


In the case of Parceners, the legal action was familiar in the 


time of Littleton. 
Coke on Littleton, Sec. 2417, 


A partition proceeding was then in the case of Parceners “a case 
at law,” within the meaning of our constitution, The extension 
of the remedy by statute, to tenants in common and joint tenants, 
did not create a new jurisdiction. Writs of partition allowed to 
such tenants, were not special cases, that were not cases at law. 
The statute extended a remedial right cognizable at law and en- 
forceable in an action of partition to persons other than those who 
had previously enjoyed such rights. The operation of the statute 
was strictly analogous to the operation of a statute at the present 
day, extending the remedy by injunction. 
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Were a statute to give such remedy, where on the settled prin- 
ciples of equity it would not previously be allowed as for a mere 
trespass against which, injunction could not be had (1 Washb. 
R. P., 160), no one would contend that thereby the jurisdiction of 
a court of equity had been enlarged in a constitutional sense beyond 
the constitutional bounds. 

The action of partition at law as it immemorially existed at 
common law remained such, although the remedy was extended to 
jvint tenants and tenants in common, and, as such, came down to 
us as a part of the jurisdiction at law devolved upon certain Courts 
by American Constitutions under the designation of “ cases at law.” 

Its origin is as ancient as the action of trespass on the case. 
Whether like the latter (Pomeroy’s Municipal Law, Secs. 200, 201) 
it sprang out of or was based upon statute, or not, it comes within 
the constitutional description of a “case at law” or of a “ juris- 


diction at law.” 


JURISDICTION IN Egurry. 


Courts of Equity assumed a jurisdiction over partition pro- 
ceedings based not upon statute, but upon the inadequacy of the 
legal remedy. 

1 Spence, Eq. Jurisd., 642-653-654. 
Freeman, Co-tenancy and Partition, Sec. 423. 


It seems to have first exercised the jurisdiction to compel par- 
tition where one co-tenant was a minor. 
1 Fonblanque’s Eq., 18, note. 


And the earliest assignable time of its assumption, the reign of 
Elizabeth. 
1 Fonblanque’s Eq., 18, note. 
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The jurisdiction had its origin in and was based upon the same 
considerations as the jurisdiction of Chancery as to Specific Per- 
formance, accounting, dower, tithes, ete. 


1 Spence, Eq. Jurisd., 642 to 655. 


It is and for centuries has been a branch of Chancery jurisdic- 
tion, as completely as the jurisdiction over trusts, or over injunction 
proceedings, and a proceeding for partition is and always has been 
a case in equity, as completely as cases of the latter sort, within 
the meaning of constitutional grants of jurisdiction. 

The reports are full of cases involving the exercise by Chancery 
Courts of common law jurisdiction over such proceedings. 


CONCLUSION. 


Partition jurisdiction, being a two-fold jurisdiction, one at law, 
the other in equity, conferred by the Constitution upon the District 
Court; under the cases cited at the head of this division (III), 
such jurisdiction was exclusive in that Court. It could not be 
vested by the legislature, either as a concurrent or an exclusive 
jurisdiction in another Court, unless authority to that effect was 
given expressly or by necessary implication by the constitution. 


Iv. 

The grant of Probate jurisdiction is in these words : 

“The County Judges shall also hold in their several counties 
Probate Court, and perform such duties as Probate Judges as may 
be prescribed by law.” 

Cal. Const. 1863, Art. VI., Sec. 8. 


If partition jurisdiction is or may be vested in the Probate Court, 
it must be either because the last clause, “as may be prescribed by 
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law,” empowers the Legislature to impress a jurisdiction properly 
at Jaw or in equity with a probate character, and thereupon vest it 
in the Probate Court, or, in other words, to vest in the Probate 
Court other than strictly probate jurisdiction ; or because probate 
jurisdiction, either as received from the English law or as remod- 
elled in America, includes a limited partition jurisdiction as a part 
and incident thereof. Neither position is tenable. 

The clause in question is not a drag-net under the authority of 
which the Legislature may vest in the Probate Court other than 
strictly probate jurisdiction. | 

The clause is rather restrictive. The nature of the Court marks 
the extreme bounds of the jurisdiction it may or can exercise—to 
wit, probate. The clause in question confines the probate pow:rs it 
may at any time exercise within those bounds to those powers 
expressly authorized by the Legislature. The constitutional grant 
of jurisdiction to the District Court as a court of law and equity is 
a direct grant, requiring no legislation to enable its exercise. 
When once the Court is organized it may exercise that jurisdiction, 
and needs no legislative authority—and no statute can restrict that 
jurisdiction. 

The constitutional grant to the Probate Court is of a capacity 
to exercise probate powers. No such powers can be exercised, 
although the Court be organized, until and except so far as 
expressly authorized by statute. 

The District Court looks solely to the Constitution for its 
authority ; the Probate Court to the Constitution and to the statute. 

This operation of the clause in question is recognized in Bush ve. 
Lindsey, 44 Cal. 121. (See pp. 124, 125.) 

There it was claimed that the Probate and not the District Court 
had jurisdiction of the settlement of the account of a deceased 
administrator, and that therefore the administrator de bonie non of 
the decedent could not sue the administrator of the deceased 
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administrator in the District Court for the assets of the decedent’s 
estate. 

The Court expressed the opinion that “the statute might per- 
haps with propriety ” have authorized the Probate Court to deter- 
mine such controversies, but decided that it had not so provided, 
and that the aid of the statute was requisite to call the constitu- 
tional jurisdiction into exercise. 

In Rosenberg vs. Frank, 58 Cal., 402, the Court said : 

“Tt seems from the above (Art. VI., Sec. 8 Cal. Const.) that 
legislature may make the jurisdiction of the probate Judge or 
Court, what it pleases, within the limits of that jurisdiction which is 
understood as usually pertaining to Probate Courts. But the posi- 
tion, that it can under this power, take away from the District 
Courts any of the equity jurisdiction conferred on them by the 
constitution, is manifestly untenable.” 

Similar clauses have been construed as not empowering the legis- 
lature to extend the powers of a Probate Court beyond the proper 
and established bounds of the established probate jurisdiction, as 
known to American and English jurisprudence. 

Ferris vs. Higley, 20 Wallace, 373. 

Cast vs. Cast, 1 Utah, 112. 

Lockrane vs. Martin, McKahon (Kan.), 60. 
Moore vs. Kenbly, 1 Idaho, 62. 


The construction is rational. Otherwise there exists no limit ‘to 
the jurisdictions the legislature may vest in the probate court. It 
may vest in that court, law and equity jurisdiction, concurrent 
with the district, County and Justices’ Court, making it a “ hotch- 
pot” of the entire judicial power. 

Such a contrary construction would belie the manifest purpose 
of the makers of the instrument to distribute jurisdictions beyond 


the power of the legislature to remove. 
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That the legislature might be disposed ‘o do so, is evidenced by 
the legislation in other States. 

In Idaho, the legislature attempted to vest criminal jurisdiction, 
and appellate jurisdiction from the Justices’ Court, in that Court. 
See 

People vs. Du Reil, 1 Idaho, 44. 
Moore vs. Koubly, 1 Idaho, 61. 


In Missouri, jurisdiction over common law actions against the 
executor or administrator, for claims against the estate, is vested 
exclusively in the Probate Court. See 

Wernecke vs. Kenyon, 66 Mo., 275. 


In Michigan a very large part of the Chancery jurisdiction is 
vested in that Court. See 
People vs. Wayne Cire. Ct., 11 Mich. 393. 


Ve 


The conclusion is irresistible from the foregoing considerations 
that Section 8 of Art. VI., authorizes the Legislature to confer on 
the Probate Court, probate powers and jurisdiction and those only. 

Unless the power to partition among heirs is a probate power, 
and the jurisdiction over partition proceedings, is a part of the 
probate jurisdiction recognized in the Anglo American jurispru- 
dence, the provisions of the statute and code for partition by the 
Probate Court were void and the partition proceedings under which 
the defendant in this action claims, were coram non judice and 
absolutely void. 

Such a partition jurisdiction might be a part of the recognized 
probate jurisdiction and involve no judicial inconsistency. There 
would be no more judicial difficulty in the co-existence of such 
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jurisdiction in probate and in chancery, than in the co-existence of 
the same in chancery and at law. 

Upon a superficial view, a limited power of partition (confined 
to the interest of heirs) in the Probate Court, seems appropriate 
and strictly analogous to and a legitimate extension of the process 
of distribution. But the seeming appropriateness is not, and can- 
not be the constitutional measure of that jurisdiction ; and there is 
a radical and a striking difference between the theory, nature and 
operation of partition and distribution, a difference which distri- 
‘butes the two proceedings to two diverse branches of judicature. 


VI. 

We shall show: 

lst. That partition is not a part of the probate jurisdiction 
derived from England (Subd. A, Div. VII). 

2nd. That on principle, partition does not belong to a probate 
jurisdiction and is not analogous to, or a legitimate extension of 
probate distribution, herein, showing the essential nature of proceed- 
ings probate, and proceedings at law and in equity including par- 
tition, «nd the test by which to discriminate the two (Subd. B, 
Div. VII). 

3rd. That it is not an appropriate power for probate exercise 
(Subd. C, Div. VII). 

4th. Explain away certain difficulties resulting from the ex- 
tension of probate powers, beyond those exercised by the ecclesi- 
astical Courts of England (Subd. D, Div. VII). 

We shall show under subsequent heads : 

That, partition powers, wherever exercised, by Probate Courts 
in the United States, have been exercised by express authority of 
Statute ; 

That, such Statutes, where enacted, have been in States possess- 
ing no constitutional distribution of jurisdictions or no constitu- 


Mont ee = amare 


13 


tional restrictions upon the legislative additions to the legitimate 
powers of Probate Courts. 

That, partition has hever been regarded as a legitimate part of 
the probate jurisdiction. 

That, partition has never been decided to be a part of such 
jurisdiction when granted by a constitutional provision. 

That, the probate jurisdiction borrowed from the English eccle- 
siastical Courts, has not been remodelled in America so as to 
include partition, and 

That, the practice of vesting a limited and varying power of 
partition in American Probate Courts, is not so general or uni- 
form as to warrant the doctrine that the California Constitution, 
in granting probate jurisdiction, granted that jurisdiction as en- 
larged by the incorporation of a power of partition, 


VIL. 
Sus-Division A. 


Partition is not a part of the probate jurisdiction derived from 
England and exercised in America by Probate or Surrogate Courts, 
The Probate and Surrogate-Courts in America, are the lineal 
successors of the ecclesiastical courts of Great Britain. 
Payne’s Will, 4 Monroe (Ky.), 423. 


Our State Constitutions recognize three civil jurisdictions, de- 
rived from the jurisprudence of England ; law, equity and probate, 
and distribute them to the several tribunals. 

To the limits of these several jurisdictions, as exercised by the 
several judicatories of England, our courts look for the boundaries 
of the judications deposited by our organic laws in the several state 
courts. 
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The jurisdiction of the ecclesiastical courts was exercised, with 
certain exceptions immaterial for the purpose of this head, over the 


personal estate only. 
Toller’s Law of Executors, 67, 80. 


In the case of wills, its power was confined to admitting the will 
to probate. It had no power to decree or enforce distribution. 
Toller’s Law of Executors, 490-491. 
In re James Eakin, 5 C. E. Green (N. Y.), 481. 


The executor was. liable in equity only, and then only as a 
trustee. 


Ib. 


Originally, the ecclesiastical court had no power to decree dis- 


tribution, even in the case of intestacy. 
Toller’s Law of Executors, 369. 


Its attempted exercise of that power was prohibited. 
Ib. 


That power, in the case of intestacy, was expressly given by 
statute. 

22 and 23 Car., 2 Ch. 10. 

The mere distribution or declaration of the rights of the next of 
kin to the undisposed of residue in the case of intestacy, and the 
enforcement of the surrender by the administrator, an officer of the 
court, to the kin of that residue, was the extent of the power 
exercised by the ecclesiastical court. 


The partition of that residue was left to the voluntary action of 
the kin, or to their coerced action in obedience to the decree of a 
court of law or equity. 
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The power of partition did not inhere in the court at common 
law any more than the power of distribution; it was never con- 
ferred upon the court by English statute, and no attempt was ever 
made by the ecclesiastical court to exercise the power. 

The only case, so far as we have been able to discover, in which 
the question whether the power of partition is a part of the probate 
jurisdiction, has been actually and necessarily decided, is an 
American case. 

Davenport vs, Caldwell, 10 8. Car., 317. 


The South Carolina Constitution of 1819 contained no distribu- 
tion of jurisdictions (see Infra, p. 49, £0’, 

In 1824 a partition jurisdiction was vested in the Probate Court, 
and was thereafter habitually exercised up to the adoption of the 
Constitution of 1868 (see Infra, p. 49, 50), 

The Constitution of 1868 provided for certain courts and dis- 
tributed to them the various jurisdictions at law and in equity. It 
provided for Probate Courts, and provided that such courts should 
have jurisdiction “in all matters testamentary and of administra- 
tion,” business appertaining to minors and the allotment of dower, 
in cases of idiocy and lunacy and persons non compos mentis”’ (see 
Infra, p- 49, 50), 

The revised statutes adopted subsequent to the adoption of this 
Constitution authorized the Probate Court to make partition 
among heirs and devisees. 

The Court held the statute void, saying (p. 348): “The Act of 
the Legislature (Sec. 41 Rev. Stat. 573) does undertake to confer 
such jurisdiction, but the Court concurs in the views expressed by 
Moses, C. J., in his separate opinion in McNamee vs, Waterbury, 
4S. C., 167-8, that to determine the limits of the jurisdiction of 
the Court of Probate we must look to the Constitution, by which 
instrument jurisdiction is conferred.” 
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By the Constitution of 1868 the “judicial power is vested in the 
several Courts named, and in such municipal and other inferior 
Courts as the General Assembly may deem necessary ;” but the 
jurisdiction of each of those named, among them the Court of Pro- 
bate, is defined and specified. 

The jurisdiction thus defined and specified by the Constitution 
can be neither enlarged nor diminished by the Legislative power 
of the State, which is itself the creature of the Constitution, and 
controlled by the provisions of that instrument which constitutes 
the fundamental law. 

Looking to the Constitution, then, for the limits of the jurisdic- 
tion of the Court of Probate, we find those limits defined in Sec. 20, 
Art. 4, and, as there defined, cases for partition of real estate are 
not embraced. The Court of Probate is unquestionably a court of 
inferior and limited jurisdiction. When the exercise of any power 
is claimed for a court of that character, it must be shown to exist 
by express grant, or to be necessarily consequent upon some power 
clearly given. The power here exercised by the Court of Probate is 
not expressly granted in the Constitution, nor is it necessurily conse- 
quent upon any power which is given. The conclusion follows that 
the power does not exist. 

This decision is certainly a direct decision that partition is not 
within the legitimate Probate jurisdiction. The constitutional 
grant of jurisdiction over “all matters testamentary and of admin- 
istration ” is identical with a grant of “ Probate jurisdiction.” 

Smith vs, Craig, 18 Miss. (10 8. & M.), 447. 


It was declared under almost precisely the same constitutional 
and statutory provisions, that an act conferring partition power 
upon a probate court, would be unconstitutional. 

Upon authority, it cannot well be questioned that the partition 
power does not come within the probate jurisdiction as derived 


from England. 


SUB-DIVISION B. 


Although there is a seeming appropriateness in the exercise of 
a limited power of partition by the Probate Court, and although 
on a superficial view, such a power appears to be analogous to, and 
a legitimate extension of the process of distribution, yet, neither 
position is true. | 

The inappropriateness of the exercise of such a power becomes 
more apparent when the incongruous and alien nature of that 
portion of the activity of a Probate Court has been demonstrated 
and illustrated. 

Partition is not analogous to and is not a legitimate extension 
of the process of distribution. 

This proposition is based upon the distinction between partition 
and probate proceedings in natures, object and operation. 

This distinction is two-fold. 

lst. Briefly stated, the object of administration is not to en- 
force a remedial right, or to transfer property. Its exclusive 
purpose and operation is to mianage the estate as in receivership 
for the payment of debts and to announce authoritatively a legal 
succession. 

No proceeding of the former description properly belongs to 
administration. 

Partition involves an enforcement by the judicial decree of a 
remedial right and the motion of property rights inter vivos. 

2d. Administration has exclusively to do with rights which 
spring from the succession, 7. ¢., out of the fact and process of 
inheritance. 

When the Probate Court deals with other rights, it departs from 
its legitimate conventional and customary sphere, and overleaps the 
boundaries of its jurisdiction. 

Partition deals exclusively with a remedial right springing out 
2 
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of the nature of the property, estate, and utterly independent of 


the succession. 
The first proposition appears more clearly from an examination 


of the essential nature of law and equity and of probate juris- 


diction. 


The essenticl characteristics of a generic proceeding at law or in 
equity, are as follows : 

lst. It is an adversary proceeding. 

2d. One party thereto asserts a remedial right to the transfer 
of a property then possessed and enjoyed by the other. 

3rd. The judgment either ex proprio vigore or as executed, 
transfers that property from the possession or enjoyment of the 
one to that of the other. 

Tn an action for condemnation of land, for public use, the mov- 
ing party asserts a right to have the title and possession of land 
transferred to him. 

The judgment establishes that right and ex proprio vigore (under 
the law in California) transfers the title to the complainant and as ‘ 
executed, the possession : 

In ejectment, the moving party asserts a remedial right to the 
transfer of possession. The possession is a property good against 
all the world, including the State, except the real owner, and 
entitling the possessor to maintain ejectment against a disseizor, 
trespass against a trespasser, forcible or unlawful entry and de- 
tainer against an intruder or recalcitrant tenant. 

The judgment as executed, transfers the possession. 

In replevin a similar remedial right is asserted and possession 
is transferred. 

In trespass to property or person, in debt, breach of covenant, 
étc., a remedial right is asserted to the transfer of the title and 
possession of a sum of money.’ The judgment as executed, accom- 


plishes that transfer. 
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In specific performance, the remedial right is to the transfer of 
title and possession, the judgment as executed accomplishes the 
transfer. | 

The object of probate, is first, {o marshall the assets of the dece- 
dent for the payment of his debts; and second to ascertain and 
conclusively declare upon whom and in what shares the law has 
cast the succession. 

The legitimate powers of probate, comprehensively stated, are 
four in number : 

ist, To find the fact of death. 

2nd. To find the fact of testacy or intestacy. 

3rd. To appoint an officer of the Court, denominated an ad- 
ministrator or executor to take charge of the decedent’s. estate 
under the control of the Court, and under its direction to pay the 
decedent’s debts and otherwise apply the property. 

4th. To find and to declare to whom the law of the case has 
already devolved the succession in what proportions and interests. 

None of these proceedings are adversary proceedings in which 
are asserted remedial rights, and which do or may result in judg- 
ments that of their-own force or as executed, transfer property 
rights. 

All the acts of the Court fall under two heads : 

(1) Directions given to its officer, the administrator or executor. 

(2) Announcements of fact and of the legal rights arising thereon 
by reason of the law of succession. 


Frrst Crass or Acts. 


The executors and administrators are and ever have been 
officers of the Court. 
Administrators, Toller’s Law of Executors, pp. 82, 114. 
Executors, Toller’s Law of Executors, pp. 241, 369, 401. 
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They exercise a power over the estate under the direction of the 
Court. 
That of the executor is (or at Common Law) was derived from 
the will. 
Toller’s Law of Executors, pp. 33, 46, 75, 95. 


That of the admisistrator exclusively from the appointment by 


the Court. 
Toller’s Law of Executors, pp. 95, 100. 


The executor and administrator have a special property only, 
temporary and qualified ; a mere custody for the purpose of ad- 


ministration. 


Toller’s Law of Executors, pp. 133, 241. 


Their powers were, at Common Law, briefly stated, to collect 
the decedent’s goods, chattels and credits, to hold and manage the 
same, to sell or dispose of decedent’s effects, to pay the claims on 


the estate, to pay debts. 
Toller’s Law of Executors, pp. 255, -256. 


It was the duty of executor to pay legacies and of both, to 
surrender the residue of the property to the next of kin. 

All acts done by the executor or administrator, are acts done in the 
exercise of a power. 

All the orders and decrees made by the Court and running to 
the executor or administrator, are in the nature of directions to an 
officer of the Court, whether the same be to sell real or personal 
estate, to pay debts or legatees, or to distribute the residue to the 


kin or residuary legatees. 
All the controversies before the Court by the parties interested 
had for their object to enlighten the Court as to the rights of the 
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various parties, and to aid it in managing through its officers, the 
estate in its custody. 

No such controversies are adversary, controversies in which a 
remedial right is asserted and a judgment transferring of itself or 
as executed, property rights from one adversary party to another. 

When the application is for the sale of property, there is no 
remedial right asserted, and no judgment accomplishing the transfer 
of property in the satisfaction of the right. The proceeding is a 
judicial proceeding to ascertain and declare the facts upon which 
depends the power of the Court to order, and of the executor to 
make, the sale of the property in its custody. 

Where the application is for an allowance for the preservation 
of the estate or the maintenance of the family, is the proceeding 
an inquisition to ascertain the existence of the facts upon which 
depends the power which is given by the law to the agency admin- 
istering the estate, to so apply a part of it. 

The judgment of the Court is substituted for that of the executor 
as to those facts; and that judgment is made conclusive because 
rendered by a constitutional judicial tribunal. 

Where remedial rights are to be asserted and judgment sought, 
transferring or requiring the transfer in satisfaction thereof, the 
parties must go to another forum. | 

Thus, the Ecclesiastical Court could not compel a debtor of the 
intestate to pay his debt into Court. The executor had to sue in a 
court of law (Toller’s Law of Executors, 491); so if the legatee 
take a bond from the executor for the payment of a legacy, the 
legatee must sue at law. 

Toller’s Law of Executors, 491. 


So at the present day, although the Court may examine into a 
claim against an estate in order to enable it or its officer to exercise 
the discretion possessed in the management of the estate, its adverse 
decision is not conclusive. 
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The remedial right to payment must be asserted and a judgment 
recovered in another forum. 

The executor had to go to a court of law to recover in replevin 
property wrongfully withheld by another, to collect debts, to 
recover on bonds, to recover damages for breach of covenant or for 


injury to the personal estate. 
Toller’s Law of Executors, 157, 158, 159. 


This character of the Probate jurisdiction runs through the 
entire Anglo-American jurisprudence. 

The jurisdiction is a jurisdiction of management over an undis- 
puted fund in the custody of the Court for the administration pur- 
poses—to wit, for the payment of debts and for the support of the 
family during administration. The moment activities diverging 
from this narrow thread of function are required, the domain of a 
diverse jurisdiction, not a jurisdiction of management but a reme- 
dial jurisdiction, must be entered. 

The Probate Court can appoint an executor or administrator, 
and direct him, by successive orders extending to the close of the 
administration, to collect assets, to sell property, to pay debts, to 
apply so much of the funds in his hands as shall be necessary to 
defray funeral expenses and to support the family and to protect 
the fund, and finally direct him to deliver so much of the funds as 
shall be necessary in satisfaction of legacies and to surrender the 
residue to the heirs. | 

All activities outside this narrow channel, bounded in the 
beginning by the death and at the end by the distribution, and 
laterally by the limits of management, belong to law or equity. 
And the test of the new province and of the externality from the 
terminal or lateral boundaries of the Probate jurisdiction is the 
question whether those activities involve adversary litigation 


- involving remedial rights and issuing in judgments enforcing such 


rights by the transfer of property. 
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Thus: 

The Probate Court cannot compel a debtor to pay his debt to the 
executor. (Toller’s Law of Ex., p. 491.) And, on the other hand, 
it cannot determine the validity or amount of a contested claim 
against the estate. 

Disosway vs. Bank, 24 Barb., 63. 
Andrews vs. Wallace, 29 Ib., 550. 

Ex Parte Jones, 1 Redf. (N. Y.), 263. 
Ex Parte Phyfe, Ib., 331. 


Or determine the validity of an assignment when disputed. 
Wood vs. Stone, 39 N. H., 573. 


Or set off : 
It cannot set off against a judgment against the estate, another 
judgment against the owner of the former. 
Stillwell vs. Carpenter, 59 N. Y., 414. 


So the Probate Court cannot entertain replevin. If a third 
party claim property in the hands of the administrator, the Court 
cannot require him to surrender it to the claimant. 

Homers App., 35 Conn., 113. 
Marston vs. Paulding, 10 Paige, 40. 


Or ejectment : 
It cannot try the question of a disputed homestead where it has 
a right to set aside a homestead. 
Lazall vs. Lazall, 8 Allen, 575. 
Woodward vs. Lincoln, 9 Ib., 242. 
Estate of Burton, 6 Cal. 


Or trespass ; 
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It cannot compel an administrator who has wrongfully taken the 
rents of land devised for life, to pay the same to the devisee. 
Calyer vs. Calyer, 4 Redf. (N. Y.), 305. 


Equity : 
Cannot determine the equitable ownership of a judgment against 


estate or its validity. 


Stillwell vs. Carpenter, 2 Abb. N. C. (N. Y.), 238. 
MeNulty vs. Hurd, 72 N. Y., 518. 
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Or determine whether a legacy is a charge on real estate. 
Bevan vs. Cooper, 72 N. Y., 317. 


Or where the Court vacates a sale previously made by the 
executor, determine the rights and equities of the purchaser. 
Eichellberger vs. Hawthorne, 33 Md., 596. 


i 

Or settle partnership accounts. 7 

Nelson vs. Green, 22 Ark., 547. 
Booth vs. Todd, 8 Tex., 137. 


Or to foreclose a mortgage. 
Myers vs. Farquharson, 46 Cal., 191. 


Or to enforce a trust and to transfer the trust property to the 
ceatui que trust. 


Haverstick vs. Trudel, 51 Cal., 431. 


Or entertain a suit to set aside a domes of distribution for fraud. 
Estate of Hudson, 63 Cal., 454. 


Or to enforce a vendor’s lien. 
- Ross vs. Julian, 70 Mo., 209. 
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So far as the proceedings, prior to distribution, are concerned, 
the Court simply determines the fact of testacy or intestacy, takes 
the custody of the estate, appoints managing officers, difects them 
in the exercise of the power given to them by Statute as such, and 
judicially determines the existence of all facts necessary to the par- 
ticular exercise of the power. 

The executors and administrators discharge a function similar 
to that of assignees in insolvency. 

In insolvency, the Court judicially determines the fact of insol- 
vency, appoints the assignee elected by the creditors, and super- 
vises him in the management of the estate. 

If a claim is disputed, an adversary controversy must be had, 
involving a former trial, and issuing in a judgment. The judg- 
ment being only enforceable out of assets in the custody of the 
Court, cannot be enforced by execution ; nevertheless it is a judg- 
ment decreeing the transfer of the property and only restrained 
from its usual operation through execution because the fund is in 
the custody of the law. 


DISTRIBUTION, 


The proceedings in a Probate Court, preceding distribution, are 
not in any particular adversary proceeding, involving the assertion 
of a remedial right, and issuing in a judgment accomplishing a 
transfer of property rights. 

The decree of distribution is equally devoid of that character. 

The decree neither gives, creates, nor transfers any rights of 
property. 

The proceedings resulting in the decree are in the nature of an 
inquisition to ascertain who are the persons upon whom the law 
has cast the succession and to what interests. 

The decree, when pronounced, is simply declaratory. It an- 
nounces what rights were given at the death by the law, and to 
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whom: It is a declaration which concludes all parties to the pro- 
ceeding. But it does not purport, and in theory of law, does not 
create or transfer any rights. If in practice it thus operates, it is 
in consequence of error in the exercise of jurisdiction. 

This is the established doctrine of the law. In Sayer’s Admr. 
vs. Sayer, 1 C, E. Green (N. J. Eq.), 501, on appeal from a decree 
of distribution, it was assigned as error that the decree was made 
in favor of certain parties whose claims had been released or satis- 
fied, and of parties who had not applied for the decree ; and it was 
contended that the deeree should only have been in favor of the 
kin applying and whose claims had not been released or satisfied 
(p. 508). . 

The Court say (p. 509): “ But I am satisfied that the objection 
is not well founded and that the apparent difficulty results from 
mistaking the true office and operation of the decree of distribution. 
The decree is undoubtedly final and conclusive between the admin- 
istrator and the distributees, as to the amount of each share and as 
to the party entitled to receive it. Thus, in an action against the 
administrator, for the recovery of a distributive share, it would be 
conclusive evidence of the amount to which the plaintiff is entitled. 

* * * * * * * * * * 

“The office of the decree is simply declaratory of the rights of the 
legal representatives, or next of kin, in the estate of the intestate. 
Beyond that, it professes not to decide, and in the very nature of 
the case it can decide nothing. The claims may be paid, or released 
or transferred, but these are questions with which the decree has 
no concern and which the Court have neither the power, nor the 
means of investigating. If the administrator should allege that 
he had paid the claim, how is that question to be settled? It can 
only be properly tried by suit.” 

“ Distribution gives to the distributee no new title to the property, 
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but only ascertains the property to which his title shall attach as 
heir at law of the deceased.” 
Thompson vs. Thomas, 30 Miss., 152. See p. 158. 


The’ interest vests at the death of decedent, and is but ascer- 
tained and declared by the decree. 
Moore vs. Gordon,.24 Iowa, 162. 


“Tt is a well established rule of law that the right to a distri- 
butive share of personal estate, under the statute of distributions 
is a vested interest, vesting in point of right at the time of the 
decease of the intestate, although the persons to take, and the amount 
to be received must be ascertained and determined by a decree of 
the Probate Court.” 

Davers vs. Dewes, 3 P. Wms. 

Reeve, 57-71. 

Bac. Abr., Tit. “ Exec’rs and Admr.,” 1. 

2 Eq. cas. Ab., 444. 

Ferrie vs. Public Admr., 3 Bradf. (N. Y.), 249. 
Hayward vs. Hayward, 90 Pick., 517. 
Kingsbury vs. Scovill, 26 Conn., 349. 

Foster vs. Fifield, 20 Pick., 67. 

Mills vs. Marshall, 8 Ind., 54. 

Adams vs. Adams, 48 Mete., 170. 


The funetion of the Probate Court so far as distribution is con- 
cerned, and the decree of distribution, are exactly analogous to the 
functions and final decree of confirmation of and in the proceed- 
ings of the United States Land Commission for the settlement of 
Mexican Land Claims. 

The function of the proceedings before that commission, was to 
aseertain the fact of title by Mexican Grant, and in whom. 
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The commission found the fact of a grant and the decree con- 
firming the grant, declared what property rights arose thereunder 
and in whom, without more. As a declaration, it was conclusive 
upon all parties with the exceptions mentioned, in the statute. 

It gave no right, but merely established by a judicial record that 
a right of property had been given and to whom. It transferred 
no right. Had the grantee conveyed or otherwise affected their 
right, the assertion of the rights of others could only be had else- 


where in a regular and separate court of equity or law. 


TEST OF THE JURISDICTION OF PROBATE. 


The test by which to determine whether a proceeding properly 
belongs to probate or to law or equity is found in these essential 
characteristics of the two jurisdictions respectively. 

It is but an application of the rule observed for determining 
when a case is at law or in equity where the two tribunals are dis- 
tinct, as in the case of the United States Circuit Court. 

The test is the essential character of the case. 

See Van Norden vs. Morton, 9 Otto, 378-382. 


Where the proceeding attempted in a Probate Court is not 
merely a judicial finding in a proceeding in rem, upon which the 
law as distinguished from the judgment of a Court gives certain 
property, or a certain power to the executors or administrators, or 
is not a direction to such officers of the Court, or is not a mere 
judicial declaration of the property rights theretofore vested by the 
law and of the persons in whom they were thus vested; but is a 
proceeding in which a remedial right to the transfer of property is 
asserted and a proceeding issuing in a judgment which of its own 
operation or as executed transfers such property, it does not belong 


to the province of administration, it is alien to the nature of ad- 
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ministration, and, if added to the jurisdiction of such Court, it is 
a jurisdiction at variance with and superadded to the immemorial 
and legitimate jurisdiction of that Court. 

This test is exactly analogous to the test applied in many cases 
to determine whether a case is a case at law or in equity. When 
the remedial right is substantially a claim for damages, although 
the proceedings and claim have the superficial aspect of a proceed- 
ing in equity, the Court of Equity will refuse to exercise juris- 
diction. 

See as illustration : 

Root Exr. vs. Lake Shore & Mich. South. R. R. Co., 15 
Otto, 189-217. 


On the same principle, although a partition proceeding super- 
ficially appears to be properly a probate proceeding, yet if, when 
the test is applied, it appears to be intrinsically and essentially 
different, and to be essentially a proceeding at law or in equity, it 
must be deemed outside the Probate jurisdiction designated and 
conferred by the Constitution, and the statute conferring it upon 
the Probate Court must be declared an unconstitutional transfer of 


jurisdiction from the constitutional legal tribunal. 


PARTITION. 


Partition is essentially an adversary proceeding in which a 
remedial right to the transfer of property is asserted, and a 
proceeding issuing in a judgment amoving or transferring that 
property. 


INTEREST OF Co-TENANT. 


Although the title of each co-tenant is distinct, yet the possession 
is a unit, 
Freeman, Co-tenancy and Partition, Sec. 86. 
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Each co-tenant has a right of possession to every part and parcel 
of the land. 
Freeman, Co-tenancy and Partition, Sec. 250. 


If ousted by his co-tenant of the whole or of any part, he can 
maintain ejectment. 
Freeman, Co-tenancy and Partition, Sec. 290. 


When not ousted, he has possession of every part. Each has 
a right and must join with his co-tenant in trespass against a 
stranger for injury to any part of the common property. 
Freeman, Co-tenancy and Partition, Sec. 347. 


He has a right to use every part. 
Freeman, Co-tenancy and Partition, Sec. 251. 


He may maintain against his co-tenant, trespass for the destruc- 
tion of any part of the common property. 
Freeman, Co-tenancy and Partition, Secs. 298-299. 


See as to right to accounting for rents and profits received by a 
co-tenant. 


Freeman, Co-tenancy and Partition, Secs, 274, 275, 276. 


Where partition by judicial proceedings is had between two 


tenants in common, an interchange of property rights is accomplished 
by the judgment. 

The right of possession to one moiety of the lands by metes and 
bounds is divested from one tenant and transferred to the other. 
He is compelled to accept, as a substitute, the right of possession 
theretofore belunging to the other tenant to the moiety by metes and 
bounds assigned to him. The property of which he is divested is 
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the title and right of possession of a tract of land awarded to the 
other, together with the incident rights, the right of entry, the 
right of user, the right to maintain trespass, ete. 

The proceeding is strictly analogous to a proceeding in equity, 
to compel the specific performance of a contract to exchange land. 

The contract of exchange being established, the law gives .a 
remedial right to each party to the reciprocal exchange of the titles 
and rights of possession of the respective parcels of land. The 
judgment ex proprio vigore (under the laws of some States), or as 
executed, accomplishes the transfer. 

In partition, the fact of the tenancy being established, the law 
gives a remedial right to the reciprocal exchange of the right of 
possession with the incident rights, to several distinct moieties of 
the entire tract and of the title to undivided moieties of such 
moieties. 

The judgment accomplishes the change. 

If in partition between tenants in common, no more than the 
right of possession to respective moieties were divested and trans- 
ferred, nevertheless, the proceeding in partition would be a pro- 
ceeding to enforce a remedial right, and issuing a judgment 
transferring property. 

In the specific performance of a contract to execute a lease for 
five years, the judgment transfers the right of possession only, and 
not the title, yet it transfers property. 

The right of possession to a certain definite parcel of land of 
which the tenant is divested in partition is a property in law and 
within the constitutional protection, even though it be subject to a 
joint possession by another. Any right arising in or out of land 
or personalty is property, and when transferred or sold in execu- 
tion a property is transferred. 

But there are two matters of law which establish beyond possibility 
of question or cavil that in partition, property consisting both of title 
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and right of possession is and must be transferred by the judgment 
in possession. 

(1). This results from the fact that at common law partition 
could not be accomplished without the transfer of an estate by the 
voluntary act of the parties. And the judicial proceeding is a 
compulsory transfer by and through the judgment of a Court, 
substituted for the voluntary process by the parties. 

At common law, a voluntary partition could only be accom- 
plished in the manner required for the conveyance of landed estate. 

While joint tenants at common law could release to each other, 
since each had the entire estate and thereby accomplish partition, 
tenants in common could only accomplish a partition by livery of 
seizin and not by a release. The former could partition by means 
of release ; for it was only necessary to release a right. The latter 
could not, for it was necessary to transfer an estate, to wit: the 
undivided estate in the half set off to the other. 

See Freeman, Co-tenantry and Partition, Sec. 396. 
Co. Litt., 169 a. 
Allnatt on Partition, 124-129. 


At the present day, by virtue of State statutes, a deed executed 
as prescribed, is substituted for livery, yet the estate in common is 
not less, the same as at common law, than is the joint estate. 

(2). That partition involves the transfer of an estate or property 
is evidenced by the theory and foundation of the proceeding in 
equity to compel the specific performance of a parol partition. 

The statute of frauds is satisfied by the part performance accom- 
plished by the actual severance of possession. 

Equity will treat each tenant as possessed of the legal title to 
one-half of his allotment and of the equitable title to the other 
half of the same and will compel a conveyance by the co-tenant. 


This proceeds exclusively on theory that each tenant in common 
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ean have a title to one half only, of any specified parcel of the 
whole tract, and can only acquire the other half through the 
medium of a conveyance. 
Freeman, Co-tenantry and Partition, Sec. 402, and cases 
cited. 


The estate of inheritance was cast upon the heirs of Horace 
Hawes, deceased, at the moment of his death. They took it and 
from that moment as tenants in common their title vesting then. 

The proceedings in the probate court were proceedings for parti- 
tion, in other words, for a reciprocal exchange of the title and 
right of possession to different moieties by metes and bounds of 
the land, not differing in essential value from proceedings at law 
or in equity. 

This being the essential nature of partition, it appears clearly to 
be entirely foreign to the nature, scope and sphere of proceedings 
testamentary as known to the English law. 

It can no more be held to be a legitimate part of the probate 
jurisdiction, which the California Legislature was at liberty to vest 
in the Probate Courts under the Constitution of 1863; than a 
power to hold a plea of debt, of trespass or ejectment or to enter- 
tain a proceeding for specific performance. If it be a legitimate 
part of such jurisdiction then the probate jurisdiction is an indefi- 
nite quantity whose boundaries cannot be certainly ascertained, and 
to whose limits there is no certain measure or test. 

It is clear, also, that a power of partition is not analogous to 
distribution and is not a natural or legitimate extension of the 
power of distribution. Distribution but declares what rights have 
fallen by succession, and upon whom. It neither gives, creates nor 
transfers any property. It enforces no remedial right. Partition 
is not declaratory. It enforces a remedial right and transfers 
3 
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property. It is as incongruous an element in the activity of a 
probate court as debt, covenant or specific performance. 

Administration has exclusively to do with rights which spring out 
of the fact of succession. When it deals with other rights, it departs 
from its legitimate, conventional and customary sphere. 

Partition deals with a remedial right springing out of the nature 
of the property and attaching thereto under a law other than that of 
BUCCEBSION. 

The law of succession gives to the heirs (or kin) the estate of the 
decedent in the same quality as it existed in the latter. If there be 
more than one heir, it is given to them in equal shares as tenants 
m common. 

It is the function of administration to declare the succession and 
the rights acquired thereby. 

The estate in common has grown out of its nature, and attached 
to it by the general law of real estate the quality of partition and 
the right in each tenant to compel partition. 

The enforcement of this right is not a proper administration 
matter. It stands upon the same footing with the right to recover 
possession, to an accounting of rents, to waste arising out of the 
nature of an estate cast by law upon the heirs. 

Were one heir of several, to whom the land has been distributed 
by the Probate Court, to be in possession at the death, and to con- 
tinue in possession, excluding the other heirs, it would not be 
within the jurisdiction of the Probate Court to compel, as an 
incident of distribution, the said heirs to let in the others. The’ 
estate of the heirs, with all its property and remedial rights, came 
to them by the law of succession ; but the latter they must enforce 


in a general legal or equitable tribunal. 

Ejectment is their remedy. Yet the right to be let into posses- 
sion is of the same nature, stands in the same relation to the 
decedent, administration and distribution as the right of partition. 
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So should the estate in the ancestor and cast by the succession 
upon the heirs to be a vested remainder after a particular estate, 
the right to maintain waste against the tenant of the particular 
estate would be a right on the same footing as the right to par- 
tition, Yet the enforcement of that right would not belong to the 
ad ministration. 

On this independent ground the statutory and code provisions 
impeached in this case are unconstitutional. 

The test constituted by the nature of the right enforced is 
applied in determining what is within the legitimate jurisdiction of 
the Probate Court. 

In Illinois the Constitution gives the Probate Court jurisdiction 
in matters testamentary. 

In Poole vs. Brown, 12 S. Car., 556. 


A will directed the executor to retain the share of one of 
decedent’s daughters during her life and pay her the interest. She 
filed a petition in Probate for an accounting. 

The Appellate Court dismissed the petition, declaring that an 
action to enforce the trust was based primarily on the defendant’s 
liability as a trustee, and the matter could not be properly deemed 
a matter testamentary. In other words, the right for an accounting 


was a right arising out of the estate as a trust estate. 


Sus-pivision C, 
Appropriateness. 


The exercise of a power of partition by the Prabate Court, is in 
no sense appropriate. It is an incongruous, and alien activity as 
established by the foregoing discussion. 

It is also inappropriate by reason of the inadequate powers of 
that Court. The Probate Court can only partition the legal interest 
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east. It can determine no other title. It cannot adjust as can 
equity, the equities between the parties; making provisions for 
liens and incumbrances and variant values in different parcels of 


the property. 
Sup-pivision D. 


The Probate Court exercises under our law, more extensive 
powers in the administration of estates than did the ecclesiastical 
Courts of England. 

For instance; American Courts, under statute authority, take 
jurisdiction of wills of real estate, and in all cases, whether of 
testacy or intestacy, land is assets to be administered upon. Yet 
no such powers were exercised by the ecclesiastical Courts. 

American Courts render decrees of distribution in cases of testacy 
as well as of intestacy, yet the ecclesiastical Courts could render no 
such decree except in case of intestacy. 

The American Probate Courts exercise also by authority of 
statute, more enlarged powers in the direction and control of 
executors and administrators. 

[t may be contended that if the jurisdiction of the ecclesiastical 
Court of England is to be taken as the measure of the jurisdiction 
which the legislature may constitutionally confer upon the Probate 
Court, then the acts of the California legislature, authorizing the 
Probate Court to take jurisdiction of wills of real estate, to 
administer upon real as well as upon personal estate, to render 
a decree of distribution in cases of testacy, as well as in cases of 
intestacy, to exercise powers of direction and control over executors 
and administrators, are unconstitutional, since they confer on that 
Court, powers not exercised by the corresponding Court of England. 

It may be asserted that our whole argument leads to an absurdity. 


It may be claimed, therefore, that the very basis of our argu- 
ment, to wit: that the jurisdiction, which, under the California 
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Constitution of 1863, the legislature could confer upon Probate 
Courts, must be measured by the jurisdiction of the ecclesiastical 
Courts of England, is not tenable since it leads to such absurdity. 

But this contention is based upon a confusion of two distinct 
matters, to wit: powers and jurisdiction. 

There may be an enlargement of the powers of a Court without 
working an extension of jurisdiction. It confounds also, an exten- 
sion of jurisdiction and of the subjects of a jurisdiction. 

There may be an extension of the one, without an extension of 


the other. 


LAND. 


‘ 


Ordinarily, administration in the English ecclesiastical Court 
did not extend to land, but this was not true to the largest extent. 
Where the lands were situated in the American colonies, they 
went into the custody of the Court and of the executor or adminis- 
trator, for administration (Toller’s Law of Exr’s, 416); so where 
the land was devised for the payment of debts (Toller’s Law of 


_Exr’s, 415); so wills of mixed (real and personal) property, as 


well as wills of personal property, were subject tu probate. 


Toller’s Law of Exr’s, 70. 


Lands when subject to administration, came within the exercise 
of the administration jurisdiction of those Courts, as in the case of 
lands in the colonies. 

The lands were not ordinarily subject to administration, because 
they were not legal assets for the payment of any of the ancestor’s 
debts except of those by specialty, when they were general assets, 
then they were assets in the hands of the executor. 

Toller’s Law of Exr’s, ch. 8, p. 409. 


Otherwise, they descended to the heir, subject not to debts gener- 
ally, but only to the claims of specialty creditors. 
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It was not necessary to marshall them for the payment of debts 
or to support the family during an interval in which they were in 
the custody of the Court. 

The family and general creditors had no claim to them. 

American laws have made lands, as well as personalty and all 
lands, not merely those expressly devised for the payment of debts, 
or those situated in the colonies, legal assets for all purposes. 
They must be administered upon and jurisdiction in administra- 
tion is in the Court of administration, to wit: the Court of Probate. 

The jurisdiction of the ecclesiastical Courts, was to administer 
the assets of a decedent; and, where land, as when situated in the 
American colonies, was assets, it came into administration. 

When our law makes all land assets, it does not thereby enlarge 
the jurisdiction of the Probate Court. Were the statute to enable 
the holder of an equitable title to recover in ejectment, it would 
not thereby enlarge the jurisdiction of a Court of Law. It would 
give the owner of an equitable title, a certain legal remedial right. 
The jurisdiction to enforce such rights, is in the Court of Law, 
and is neither enlarged nor restricted by the enlargement or 
restriction of the classes of titles possessing such remedial rights. 

Formerly, equitable interests were not subject to execution at 
law. At present, in many of the States, they may be sold in exe- 
cution, to satisfy a legal judgment. Yet this fact affords no 
grounds for maintaining that the jurisdiction of law has been 
thereby enlarged, this too, although at Common Law, a pretended 
sale would have been absolutely void. 


CONTROL OVER EXxCUTORS AND ADMINISTRATORS. 


The enlarged control over executors and administrators, given 
by statute, does not involve an enlargement of the jurisdiction of 
the Probate Court. Its jurisdiction is to control and direct its 
officers in the discharge of their duties, 
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Its specific powers within that jurisdiction depend upon statu- 
tory authority. Its powers may be enlarged, yet its jurisdiction is 
unaffected, providing the new powers simply facilitate, and are 
directed to the regulation of its officers. 

The statute may authorize a Court of equity, to decree specific 
performance in a case where it would not be allowable under the 
established rules of equity, for example, in the case of a contract 
to deliver specific merchandise. 

Yet such extension of the power of equity, would not enlarge 
its jurisdiction, A Court of law might be authorized to entertain 
trespass in a case where no such remedy could be had at common 
law, as for instance, seduction, by the woman seduced, yet thereby, 


no enlargement of legal jurisdiction is accomplished. 


Wiis oF REAL ESTATE. 


The exercise of jurisdiction over wills of real estate, does not 
enlarge the probate jurisdiction. When real estate becomes legal 
assets, it must go into the Probate Court for administration. 

The will is the law of the particular case. 

Its establishment is as necessary as the ascertainment in cases of 
intestacy of the law applicable. The jurisdiction of probate over 
wills, is to admit them to probate. When probate is necessary, the 
will cannot be recognized by any court of law or equity until 
probate has been had. 

Williams on Executors, 6th Am. Ed., 454, pp. 388, 389. 


When the law exacts the probate of wills of real estate, as a 
condition precedent to the recognition by a court of law or 
equity, it simply attaches a new condition to the operation of such 
instruments. 

To obtain probate, it must go to a court having jurisdiction over 
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such matters, the Probate Court. The jurisdiction of the latter is 


not thereby enlarged. 


DISTRIBUTION IN CASE OF TESTACY. 


Nor can it properly be said that the statutory power to render a 
decree of distribution in the case of testacy as well as intestacy 
enlarges the jurisdiction of the Court in a constitutional sense. It 
simply extends the cases in which the jurisdiction of the Probate 
Court may declare the course of succession. 

The will is the law of the particular case; or to reverse the 
statement where a party dies intestate, the law makes its provi- 
sions as to distribution of his. will. 

Toller’s Law of Ex., p. 384, and cases in Note “ Y.” 


So far as jurisdiction is concerned, a decree is precisely the same, 
whether the law announced, is that made by the will for the par- 
ticular case or that made by the general statute for all such cases, 
or whether the decree announces the estates vested by the will 
made by the act of the party or for him by the law. 

In none of these cases is more done by the legislature than to 
grant to a tribunal whose powers are strictly dependent upon 
statute, more extended powers within its legitimate domain. So 
long as the powers granted consist in nothing more than powers 
over its officers and the estate in its custody for administration, or 
in powers to announce judicially the course of succession, the 
bounds of its legitimate jurisdiction are not passed. 

The moment the Court is given power to entertain proceedings 


to enforce remedial rights and to render judgments amoving or when 
executed accomplishing the amotion of property, that moment the 
boundaries of its jurisdiction are passed. 
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VIIL. 


Wherever partition powers are or have been exercised by Probate 
Courts, in the United States, it has been by express authority of 
statute and as an alien power in the Probate Court. 

Had a limited partition power been generally exercised by Pro- 
bate Courts in the United States as an incident of distribution in 
the absence of statutory authorization, this fact might warrant the 
inference, that in the opinion of the bench and bar of America, 
such power belonged to the immemorial probate jurisdiction. 

But where the power is exclusively statutory and so recognized 
wherever exercised, the fact of its exercise has no tendency to 
establish that it is a legitimate part of probate jurisdiction. 

The power exercised by Probate Courts to partition, wherever 
it exists is based on statute. See 

Alabama Laws of Ala., 1823, p. 333, Sec. 43. 
Ala. Code, 1852, Sec. 670. 

Rev. Code Ala., 1867, Sec. 3105. 

Bryant vs. Stearns, 16 Ala., N. S., 307. 
Coker vs. Pitts, 37 Ala. N.S., 693. 


-Connecticut : 
Stat. of Conn., 1838, p. 234, Tit. 31, Ch. 1, See. 29. 
Stat. of Conn., 1854, p. 502, Sec. 53. 
Gates vs. Treat, 17 Conn., 388. 


Indiana : 
Rev. Stat., 1843, pp. 811, 812, Sees. 114, 115, 116. 
Rev. St. Ind., 1881, Sees. 1186, 1187. 

Shull vs, Kenyon, 12 Ind., 35. 

Bennett vs. East, 7 Ind., 174. 
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Louisiana: 


Hooke vs. Hooke, 6 La, O. S., 569. (420). 


Maine: 


Smith’s Laws of Me., Vol. 1, p. 239, Ch. 50, Sees. 31, 38. 
Rev. Stat. Me., 1840-41, p. 449, Ch. 108, Sec. 1. 

Rey. Stat. 1883, p. 550, Sees. 8, 9. 

Earl vs. Rowe, 35 Me., 421. 


Massachusetts : 


Provincial Stat. Mass., 1752, Ancient Charter, 594. 
Stat. Mass., 1817, Ch. 190. 
Gen’! Stat. Mass., 1860, p. 490, Sec. 14, p. 703, Secs. 48, 65. 
“All the authority which the judge of probate has, upon this 
subject, is derived from the statute of 1817, Ch. 190.” 
Per Wilde, J. In 
Wainright vs. Dorr, 30 Mass., 335. 
Arms vs. Lyman, 22 Mass, 211. 
Sigourney vs. Sibley, 38 Mass., 101. 
Bemis vs. Stearns, 16 Mass., 200. 
Jenles vs. Howland, 69 Mass., 536. 
Gordon vs. Pierson, 1 Mass., 323. 


Mississippi : 
Stat. Laws of Miss. (Howard and Hutchinson’s), p. 412, 
Sec. 89, p. 471, See. 14. 
Smith vs. Craig, 10 8. and M., 447. 


Currie vs. Stewart, 26 Miss. (4 Cush), 649. 
Lum vs. Reed, 53 Miss., 77. 


New Hampshire : | 
Comp. Stat. N. H., p. 393, See. 6. 
Wadleigh vs. Janeen, 41 N. H., 501. 
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New Jersey : 
Laws of N. J., 1821, p. 780, See. 13. 
Dixon’s Dig. Laws of N. J., p. 668, Sec. 10. 
Den. Ex. Dem., Richman vs. Baldwin, 1 Zabriskie (N. J.), 
397. 
Curtis vs, Jenkyns, 1 Spencer (N. J.), 679. 


Pennsylvania : 
1 Brightly’s Purdon’s Dig. Laws of Pa., 1700-1872, 
p. 433, See. 138. 
Bishop’s App., 7 W. & 8., 251. 
Selfridge’s App., 9 W. & S., 55. 
Gardner’s App., 4 Pa. St., 502, 


Tennessee : 
The County Court has jurisdiction of the probate wills. 
Code Tenn., 1858, Sec. 2169. 
Stat. Tenn., 1831, Heywood vs. Cobb’s Revision, p. 103, 
Sec. 47. 


The County, Circuit and Chancery Courts have concurrent 
jurisdiction. 
Statutes Tenn., 1831, Revision, Heywood vs, Cobbs, 244. 
Tenn. Code, 1858, Sec. 3266, 
Wilcox vs, Cannon, 1 Caldwell, 370, 


Vermont : 
Laws of Vert., 1824, pp. 349, 350, Sec. 79, 83. 
Rev. Laws Vert., 1880, Secs. 2252-2260. 
Grice vs. Randall, 23 Vt., 243. 


Wisconsin : 
Rev. Stat. Wis., 1849, pp. 380—-1-2. 
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Rev. Stat. Wis., 1858, pp. 605-6-7. 
Rev. Stat. Wis., 1878, Secs. 3942-3955. 


Minnesota : 
Stat. of Minn., 1851, p. 260, Sec. 5. 
Stat. of Minn., 1878, p. 597, Sec. 6. 


South Carolina : 
Stat. S. Car., Vol. 11, p. 64, Sec. 26 (Stat. 1839-49). 
Stat. S. Car., Vol. 6, p. 248 (Stat. 1814-1838). 
Rey. Stat. S. C., p. 573, Sec. 41. 
Faust vs. Bailey, 5 Rich. (S. C. Law), 110. 
Davenport vs. Caldwell, 10 8. C., 317. 
Gales vs. Jeick, 2 Rich. (S. C. Law), 593. 


It is recognized in all the cases, as statutory origin. In none 
are there any suggestions that it is an original or legitimate element 
or incident of administration. 

Whenever the question of its relation to the latter jurisdiction 
has been noticed, it has been noticed as something foreign thereto, 
and as an alien jurisdiction conferred upon the Probate Court in 
consequence of some local views of convenience. See 

Currie vs. Stewart, 4 Cushman (26 Miss.), 649. 
Davenport vs. Caldwell, 10 8. C., 317, 347-8. 
Smith vs. Craig, 10 S. & M. (15 Miss.), 447. 
Wainwright vs, Dorr, 30 Mass., 333. 

Grice vs. Randall, 23 Vert., 243. 


IX. 


(a) The sole question in this case is, were the proceedings in 
partition in the Probate Court of San Francisco without juris- 
diction ? 
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The cases presented by defendant (see Infra, pp. 45, 46, 47), 
adjudging in various forms that the proceedings of Probate Courts 
are as conclusive against collateral attack as the judgments of courts 
of general jurisdiction are inapplicable. 

Of course, if the Court has jurisdiction of the proceedings and 
the persons, whether it be a Court of inferior or general jurisdic- 
tion, the decision of the Probate Court is conclusive except on 
appeaf. 

Those cases all proceed on the assumption that the Probate Court 
had jurisdiction in the States in question, and the presumption was 
correct. 

In this case and in California the contention is that the Probate 
Court had no jurisdiction—that the proceedings were absolutely 
void and not merely voidable; and it is an elementary principle 
that such proceedings are nullities and subject to collateral as well 
as direct attack. 

Cases of the class mentioned are therefore irrelevant. They can 
have no materiality except as showing the practice in the other 
States, and upon that score are immaterial, as appears from the 
discussion herein following. 

(6) In the statutes in which a partition power is or has been 
conferred upon Probate Courts, there has been no constitutional dis- 
tribution of jurisdictions and no constitutional prohibition against 
such legislative disposition of the partition jurisdiction. 

In the cases* relied upon by the defendant in this action, no 
question arose or was suggested in the arguments of counsel or in 
the opinions of the various Courts as to the constitutionality of 
statutes giving partition jurisdiction to Probate Courts. 

*To wit: 

Bryant vs, Stearns, 16 Ala. R. N. S., 302. 
Coker vs. Pitts, 37 Ib., 693. 
Gates vs. Treat, 17 Conn., 389. 
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Schull vs. Kennon, 12 Ind., 35. 
Bennett vs. East, 7 Ib., 175. 
Mason vs. Mason, 12 La. O. 8., 742. 
Badon vs. Foucher, 15 Ib., 290. 
Hooke vs. Hooke, 6 [b., 569. 
Potter vs. Webb, 2 Me., 236. 
Earl vs. Rowe, 35 Ib., 415. 
Cogswell vs. Reed, 12 Ib., 198. 
Dean vs. Hooker, 31 Ib., 107. 
Furlong vs. Soule, 39 Ib., 123. 
Pierce vs, Irish, 31 Ib., 254. 
Clark vs. Pishon, 31 Ib., 503. 
Potter vs. Hazard, 93 Mass., 187. 
Arms vs. Lyman, 22 [b., 211. 
Sigourney vs. Sibley, 38 Ib., 101. 
Bemis vs. Stearns, 16 Ib., 200. 
Jenks vs. Howland, 69 Ib., 536. 
Gordon vs. Pierson, 1 Ib., 323. 

Gaines vs. Smiley, 7 Sm. and Marsh, 53. 
Campbell vs. Wallace, 12 N. H., 263. 
Kelley vs. Kelley, 41 N. H., 507. 

Den. Ex. Dem., Richman vs. Baldwin, 1 Zabs. (N. T.), 
395. 

Curtis vs. Jenkyns, 1 Spenser (N. J.), 679. 

State vs. Mayhew, 4 Hals. (N. J.), 70. 

In re Estate Isaac Coombs, 4 Hals. (N. J. Ch.), 79. 

Mehaffy vs. Dobbs, 9 Watts (Pa.), 363. 

Bishopp’s App., 7 W. & 8S. (Pa.), 251. 

Hise vs. Geiger, 7 Ib., 273. 

Groff vs. Groff, 14 5. & R. (Pa.), 183. 

Selfridge’s App., 9 W. & S. (Pa.), 55. 

McPherson vs. Cunliff, 11 8. & R. (Pa.), 422. 
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Bavington vs. Clark, 2 Penn., 115. 

Gardner’s Estate, Waln’s App., 4 Pa. St., 502. 
Herr vs. Herr, 5 Pa. St., 428. 

Eells Est., 6 Ib., 457. 

Painter vs. Henderson, 7 Pa, St., 48. 

Lair vs. Hunsicker, 28 Pa. St., 115. 

Thnsen vs. Ormsby, 32 Ib., 198. 

Merklein vs. Trapnell, 34 Ib., 42. 

Snyder’s App., 36 Ib., 166. 

Dresher vs. Allentown Water Co., 52 Pa. St., 225. 
Harlem vs. Langham, 69 Ib., 235. 

McClure vs. McClure, 2 Harris (Pa. St.), 134. 
Wilcox vs. Cannon, 1 Coldi. (Tenn.), 370. 
Grice vs. Randall, 23 Vt., 242. 

Gillett vs. Treganzd, 13 Wisc., 472. 

Tryon vs, Farnsworth, 30 Wise., 577. 

Simpson vs. Cook, 24 Minn., 180.. 

Tompkins vs. Tompkins, 1 Story C. C., 547. 
Kieley vs. McGlynn, 21 Wall, 503. 

Shaw vs. Shaw, 4 Cr. Cir. Ct., 715. 

Lewis vs. Pratt, 2 Wharton (Pa.), 81. 

Vick vs. Vicksburg, 1 How. (Miss.), 444. 
Wyman vs. Campbell, 6 Porter (Ala.), 219. 
Fletcher vs. Sanders, 7 Ch. Dana, 345, 
Chess’s Appeal, 4 Pa. St., 52. 

Green vs. Creighton, 10 Sm. & Marsh, 159. 
Mitchell vs. Kintzer, 5 Pa. St., 216. 
Whiteside vs. Whiteside, 20 Pa. St., 474. 
Witham vs. Cutts, 4 Me., 28. 


They are not, therefore, express authorities to the effect that 


partition jurisdiction is a part of a probate jurisdiction, when such 
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jurisdiction is vested by a constitution, or authorized by that 
instrument to be vested by the Legislature in Probate Courts. 

They are not by implication such authorities. 

Did constitutional provisions exist in the several States where 
statutes empower Probate Courts to make partition expressly or 
impliedly prohibiting the Legislature from vesting any other than 
probate jurisdiction in such Courts; then the fact, that such statutes 
had been enacted in a dozen States, and the power given had been 
exercised for half a century, without the constitutionality of such 
statutes ever having been questioned by the bar or bench, would 
afford an argument in support of the proposition that such parti- 
tion power was a legitimate part of probate jurisdiction. 

Or, the acquiescence in the constitutionality of such statutes, 
might have become so inveterate an error, that, in the light of that 
error, constitutional provisions, distributing jurisdictions, would be 
presumed to speak. 

But neither position can be true as to partition, for, as stated at 
the head of this Section; in the States where such partition power 
has been conferred upon probate Courts, there has been no constitu- 
tional distribution of jurisdictions and no constitutional prohibition 
against such a grant. 

In the absence of a constitutional distribution of jurisdictions, 
and in the absence of an express or necessarily implied prohibition, 
it is beyond doubt, that the legislature can vest a particular juris- 
diction in any Court it may appoint. 

For the purpose therefore, of determining the constitutionality 
of the California Statute, a distinction must be taken between the 
decisions of those States where such constitutional distributions of 
jurisdictions and prohibitions exist and of those States where they 
do not. The legislation, practice and decisions of the latter must 


be laid aside. 
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That distinction to the constitutional provisions, relating to the 
judiciary was taken and applied in the South Carolina case of 
Davenport vs. Caldwell, 10 S. Car., 317, where the very question 
involved in the case at bar was decided. 

In that State, from the year 1824 down to the adoption of the 
constitution of 1868, the Court of the ordinary, exercised the 
power to partition land among heirs or devisees. 

The power was given by a statute of 1824 (Stat. of S. Car., vol. 
6, p. 248), which recited as the occasion that “the usual proceedings 
in the Courts of equity” are found to be “unnecessarily tedious 
and expensive.” 

The power of partition was continually exercised by that Court 
and such proceedings were the frequent subject of review, by the 
Appellate Courts. See | 

Gates vs. Irish, 2 Rich. Law, 593. 
Faust vs. Bailey, 5 tb., 110. 


The constitution of 1798, provided, simply, that “ The judicial 
power shall be vested in such superior and inferior Courts of law 
and equity as the legislature shall from time to time direct and 
establish.” 

Stat. of S. Car., Vol. 1, p. 189, Art. ITI, See. 1. 


The constitution of 1868 however, provided for specified courts, 
and among them, for a Probate Court (Stat. 8. Car., Vol. 14, p. 14, 
Art. 4, Sec. 1); and, distributed the jurisdictions, providing (ib. p. 
16, Art. 4, See. 20); that the Court of Probate should have “ juris- 
diction in all matters testamentary and of administration business, 
appertaining to minors and the allotment of dower, in cases of 
idiocy and lunacy, and persons non compos mentis.” 

The revised Statutes of 1872 conferred the partition power on 
the Probate Court (Sec. 41, Rev. Stat., 573). 
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In the cases of Davenport vs. Caldwell, 10 8. Car., 317, the 
constitutionality of that Act was impugned, on the ground that 
partition was not “a matter testamentary or of administration.” 

The Court decided in support of the contention, and took the 
distinction between the old and new constitutions, saying, p. 348 : 

“The Act (Sec. 41, Rev. Stat., 573) does undertake to confer 
such jurisdiction, but * * * to determine the limits of the juris- 
diction of the Court of Probate, we must look to the constitution, 
by which instrument, jurisdiction is conferred. Jn this respect, the 
_ constitution of 1868 differs widely from that of 1790. By the 
latter, the judicial power of the State was “ vested in such superior 
and inferior courts of law and equity as the legislature shall from 
time to time direct and establish,” and it was left to the Legislature 
to distribute the judicial powers amongst the several Courts so estab- 
lished ; while by the former (the constitution of 1868) the judicial 
power is vested in the several courts named * * * but the juris- 
diction of each of those named, among them the Court of Probate, is 
defined and specified.”’ 

In Pennsylvania and Tennessee, there is express and affirmative 
constitutional authority for vesting partition or other equity juris- 
diction in Probate Courts. | 

In the one, the legislature may vest chancery jurisdiction in such 
courts as it sees proper. In the other, the constitution provides 
for a supreme, and for inferior courts, and provides that the juris- 
diction of the latter “shall be regulated by law.” 

In Rhode Island, the jurisdiction of all courts is to be prescribed 
by law. In Ohio, the legislature is authorized to vest other juris- 
diction in the Probate Court. 

In Wisconsin and Michigan, the legislature is empowered to 
prescribe the jurisdiction, as well as the powers and duties of the 
Probate Court. 

This appears from the respective constitutional provisions. 
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PENNSYLVANIA: The constitution in 1790, in force until the 
adoption of a new constitution in 1874, provided in Art. V, Sec. 


1 (Brightley’s Purdon’s Dig. 1700-1872, p. 26), for a Supreme 
Court, Court of Common Pleas, Orphans’ and other Courts. 

As Art. V, Sec. 6 (ib. p. 27) provided, that the Supreme Court, 
and several Courts of Common Pleas should have certain specified 
powers (not including partition); “and the legislature shall vest 
in the said courts such other powers to grant relief in equity as 
shall be found necessary, and may from time to time enlarge or 
diminish those powers, or vest them in such other courts as they shall 
deem proper for the due administration of justice. 

Under the Constitution of 1874, the power of the legislature as 
to the Court of Common Pleas, remains unchanged (Const. ’74, 
Art. V, Sec. 20; Brightley’s Purdon’s Dig., 1700-1872, p. XIV); 
while in See, 22, Art. V (Ib. p. XIV) provision is made for sepa- 
rate Orphans’ Courts (from the Common Pleas) ; in counties with 
more than 150,000 population, “ which Court shall exercise all 
the jurisdiction and powers now vested in, or which may hereafter, 
be conferred upon the Orphans’ Court; and thereupon, the juris- 
diction of the judges of the Common Pleas in Orphans’ Court 
proceedings shall cease.” | 

TENNESSEE: The first Constitution of Tennessee, adopted in 
1796, and in force until 1834, provided (Art. V, Sec. 1) that; “the 
judicial power of the State shall be vested in such superior and 
inferior Courts of law and equity as the legislature shall from 
time to time direct and establish ” (Laws of Tenn., Scott’s Ed.? 
vol. 1, p. 532), and made no disposition of jurisdictions. 

Const. 1834 provided (Art. VI, Sec. 1): “The judicial power 
shall be vested in one Supreme Court; in such inferior Courts as 
the legislature shall from time to time * * * establish * * * and 
in justices of the peace.” 

Code of Tenn., 1858, p. 42. 
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And (Art. VI, Sec. 8) “ The jurisdiction of such inferior Courts 
as the legislature may from time to time establish, shall be regu- 
lated by law.” 
Code 758, p. 44. 


The Constitution of 1870 provides for Supreme, Circuit, and 
inferior Courts (Art. VI, Sec. 1; Code Tenn., ’84, p. LXXXVI), 
and provides that the existing jurisdiction shall continue until 
changed by law. 

Art. VI, See. 8. 
Code ’84, p. LAN XX VITI. 


Ruope Istanp: The Constitution of Rhode Island provides 
(Art. X, See. 1) “that the judicial power * * * shall be vested 
in one Supreme Court and in such inferior Courts as the general 
assembly may * * * establish.” 

And (Art. X, See. 2) “ the several Courts shall have such juris- 
diction as may from time to time be prescribed by law:” 

Onto: The Constitution of Ohio, after granting to the Probate 
Court several specified jurisdictions, provides that it shall have 
“such other jurisdiction as may be provided by law. 

Const. 1802, Art. IIT, See. 5. 
Chase’s Stat. of Oh., Vol. 1, p. 79. 
Const. 1850-51, Art. IV, See. 7. 
Hough’s Am. Const., Vol. 2, p. 164. 


Wisconsin: The Wisconsin Constitution of 1848 provides, Art. 
VII, Sec. 2 (See Hough’s American Const., vol. 2, p. 508-9), for 
a Supreme, for Circuit Courts, Courts of Probate, Justices of the 
Peace and municipal and inferior courts, and in Sec. 14, Art. VII, 

“There shall be chosen in each County, &c., a judge of probate 
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* * * * whose jurisdiction, powers and duties shall be prescribed 
by law.” 


Hough’s American Const., vol. 2, p. 511. 


MicHiGAN: The Michigan Constitution of 1850, after provid- 
ing for various Courts (Art. VI, See. 1), and providing that the 
Circuit Courts should have jurisdiction in all matters civil and 
criminal, not excepted by the constitution and not prohibited by 
law (Art. VI, Sec. 8), provides that “the jurisdiction, powers and 
duties” of the Probate Court “ shall be prescribed by law.” Art. 
VI, See. 13. 

Hough’s Am. Const., vol. 1, p. 679. 


In Maine, Vermont, Connecticut and Massachusetts and New 
Hampshire, there has been no constitutional distribution of juris- 
diction at all. The constitutional provisions either specified the 
Courts without designating their jurisdiction, or generally author- 
ized the legislature to erect courts of justice. 

This appears from the following constitutional extracts : 

MAINE: Constitution of 1819, in force in 1883, (Art. 6, See. 1) 
(Rev. Stat. Me., 1883, p. 47), provides, only, that “ The judicial 
power of this State shall .be vested in a Supreme Judicial Court 
and such other courts as the legislature shall from time to time 
establish.” 

Vermont: The Vermont Constitution adopted in 1793 and in 
force in 1880, simply provided that courts of justice should be 
maintained in every county. ; 


Ch. II, Sec. 4, Rev. Law Vt., 1880, p. 35. 


Connecticut: Constitution of 1818, Art. V, Sec. 1 (Gen’l Stat. 
Conn. 1866, p. LI). “The judicial power of the State shall be 
vested in a Supreme Court of Errors, a Superior Court, and such 
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inferior courts as the general assembly shall, from time to time, 
ordain and establish: the power and jurisdictions of which courts 
shall be defined by law.” 

MAssAcHUSETTS: The Constitution adopted in 1780 and in 
1882, provided (Part II, Ch. I, See, 3, see Public Stat. Mass. 
1882, p. 22): “The general court shall forever have full power and 
authority to erect and constitute judicatories and courts of record, 
or other courts, * for the hearing * of all manner of crimes * * 
pleas * * actions * * causes and things whatsoever, * * * 


whether the same be civil or criminal * * * *,” 

No Courts are created and no jurisdictions in any way dis- 
posed of, 

New HampsuHireE: Part II., Art. 1V., N. H. Const. of 1792, 
in force in 1867 (See Gen’! Stat. N. H., 1867, p. 19), is identical 
with the provision in the Massachusetts Constitution. 

Part II., Art. 80, provides that “all matters relating to the 

, Probate of wills and granting letters of administration shall be 
exercised by the Judges of Probate in such manner as the Legisla- 
ture have directed or may hereafter direct.” 

InpIANA: The Constitution of Indiana provides for a Supreme 
and for Circuit and inferior Courts. 

It provides that the Circuit Courts shall have law, equity and 
criminal jurisdiction in such cases and in such manner as shall be 
prescribed by law.”’ It is silent as to the jurisdiction of inferior 
Courts. It is competent for the Legislature to yest some jurisdic- 
tion in inferior Courts, and the Constitution prescribes no restric- 


tions. 

Indiana Constitution, 1816, Art. V., Sec. 1 (Rev, Stat., 1843, 
p. 53): “The judiciary power of this State, both as to matters of | 
law and equity, shall be vested in one Supreme Court, in Circuit 
Courts and in such other inferior Courts as the General Assembly 
may, from time to time, direct and establish,” 
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Ib., See. 3, provides that the Circuit Courts “shall have common 
law and chancery jurisdiction, as also complete criminal jurisdic- 
tion in all such cases, and in such manner as shall be prescribed 
by law.” 

The provisions of the constitution in force in 1881, are identical 
in effect, although briefer in phraseology. 

Const. Ind., 1851, Art. 7, Sees. 121, 168, 
Rev. Stat. Ind., 1881, pp. 25-26. 


Kentucky : The first Constitution of Kentucky prescribes the 
Courts of the Commonwealth, but is silent as to the jurisdictions 
they should respectively exercise, leaving the distribution of the 
same to the Legislature. The new constitution expressly provides 
that the jurisdiction shall be prescribed or regulated by law. 

The Kentucky Constitution of 1800 provided only, that “the 
judicial power * * * shall be vested in one Supreme Court * * * 
and in such inferior Courts as the General Assembly may * * * 
establish.” 

Art. IV., See. 1. 
See Stat. Laws of Ky., 1834, Vol. 1, p. 61. 


And “there shall be established in each county * * * a county 
Court.” 
Art. LV., Sec. 5. 
Ib., p. 62. 


The Constitution of 1850, provided that “the judicial power 
* * * shall be vested in one Supreme Court * * * the Courts 
established by this Constitution and such Courts inferior to the 
Supreme Court, as the General Assembly may * * * establish.” 
Art. [V., See. 1. 
Hough’s Am. Const., Vol. 1, p. 449. 
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County and Circuit Courts are established by the constitution. 
Art. [V., Sec. 16, Sec. 29. 
Ib., pp. 452-53. 


Section 17, Art. IV., provides: “The jurisdiction of (the Circuit 
Court) shall be and remain as now established, hereby giving to the 


general assembly the power to change or alter it.” 
Ib., 452. 


And See. 33, Art. TV : “The jurisdiction of the County Court 


shall be regulated by law; * * *.” 


Ib., 454. 


New Jersey: The distribution of jurisdictions was left open 
by the constitution of New Jersey. 

Art. V L., Sec. 1, Constitution of 1844, Rev. Laws N. J., 1709- 
1877, p. XXIV provides that : 

“The judicial power shall be vested in a Court of Errors * * * 
a Court of Chancery, a Prerogative Court, a Supreme Court, Cir- 
cuit Courts and such inferior Courts as now exist or may * * * 
be ordained * * * by law. 

Art. VI, Sec. 4, Ib. p. XX VI, provides : 

(1) “ The Court of Chancery shall consist of a Chancellor. 

(2) “The Chancellor shall be the ordinary or surrogate general 
and judge of the Prerogative Court.” 

Art. VI, Sec. 5, Subd. 2 (1b. p. X XV) provides that the Cir- 
cuit Courts shall have civil common law jurisdiction within the 
county, concurrent with the Supreme Court. 

There are no provisions specifying the jurisdiction to be exer- 
cised by the several Courts other than as to the Circuit Court and 


as to certain appellate powers. 


57 


Up to 1844, the Constitution of 1776 was in foree and it con- 


tained no distribution of jurisdictions, 
Stat. of N. J., 1847, pp. XV—XIX. 


Texas: The district Courts are given indiscriminately, jurisdic- 
tion over criminal cases, suits to recover penalties, for divorce, all 
suits * * * whatever, both at law and in equity where the matter 
in controversy amounts to $100, over the probate of wills, appoint- 
ing guardians, settling accounts of executors, etc., and “for the 
transaction of all business appertaining to the estates of deceased 
persons, etc., for the settlement, partition and distribution of such 
estates.” 

Texas Const., Art. V, Sec. 7. 
Hough’s Am. Const., p. 375. 


No district courts are erected by this provision. A commingled 
jurisdiction of all kinds is given to the district courts, and if by 
statutory authority, probate and equity powers are exercised on the 
same action, it is no more than what is done under the California 
Code in the administration of legal and equitable remedies in the 
same action. 

LouIstana : The jurisdictions of the various kinds, are confused 
and blended in the Parish and District Courts by the Louisiana 
Constitution and are each given such “ further jurisdiction * * as 
shail be conferred by law.” 

La. Const., Tit. IV, Arts. 83-87. 
Hough’s Am. Const. Vol. 1, p. 491-2. 


Mississippi: The Mississippi Constitution specifies jurisdictions 
in probate “in all matters testamentary and of administration,” in 
orphans’ business, in allotment of dewer, etc., as the jurisdiction 


of the Probate Court. In Smith vs. Craig, 10 8S. & M., 447, the 
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Supreme Court of that State declared that an act conferring par- 
tition jurisdiction upon a Probate Court would be void. 

The Mississippi Courts, however, hold that a statutory power of 
partition, where part of those to whom land descends are minors, 
is constitutional, but this is apparently on the ground that such a 
power comes within the distinct and separate jurisdiction given by 
the constitution under the designation of jurisdiction “ in orphans’ 


business.” 
Lum vs. Reed, 53 Miss., 77. 


The Mississippi Constitution of 1832, Art. 1V (Rev. Code 1857, 
p. 29-30) provides, Sec. 1: 

“The judicial power of this State shall be vested in one High 
Court of Errors and Appeals and in such other Courts of law and 
equity as are hereafter provided for in this Constitution.” 

Sec. 14: “The Circuit Court shall have original jurisdiction in 
all matters civil and criminal within this state; but in civil cases 
only, when the principal sum in controversy exceeds fifty dollars.” 

Sec. 16: “A separate Superior Court of Chancery shall be estab- 
lished with full jurisdiction in all matters in equity.” 

Sec. 18: “A Court of Probates shall be established in each 
county. and with jurisdiction in all matters testamentary and of 
administration, in orphans’ business and allotment of dower in 
eases of idiocy and lunacy, and of persons non compos mentis * * * .” 

The Constitution in force in 1880 contained the same provisions, 
except that it provided for the discharge of the jurisdiction there- 
tofore existing in Probate Courts by the Court of Chancery. 


X. 


But it is argued that the statute simply brings into this State the 
practice and usage in the matter of partition by Probate Courts 
which generally prevail in other States. It is urged by inference 


. 


>. 
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that the Constitution, in providing probate jurisdiction in the 
Probate Court, contemplated that jurisdiction not in its purity and 
simplicity, as derived from Great Britain, but as amplified in 
America. It is supposed that the jurisdiction in question has been 
remodelled in America by the practice of the States and partition 
power incorporated into it, and that our Constitution speaks with 
reference to that American probate jurisdiction. 

But to adopt such principle is to violate all the rules of con- 
struction to enable the significance uf constitutional provisions to 
vary with variable custom, and to enable a judicial remodelling, 
according to the whim of the times, of our Constitutions, destruc- 
tive of the rigidity and integrity of our constitutional framework 
of government. 

It is not true that there is an American probate jurisdiction 
different in essential quality and nature from that of the Courts of 
administration of England. 

It is true that a partition power has been expressly conferred 
upon Probate Courts in certain States; but this has not been done 
in all, and, in fact, has been done in less than a majority. 

Such a power has been so conferred in Maine, Massachusetts, 
Connecticut, Vermont, Pennsylvania, New Hampshire, New Jersey, 
Alabama, Rhode Island, Indiana, Ohio and Tennessee. 

In Mississippi the Court, by virtue of its constitutional jurisdic- 
tion over orphans’ business, can partition an estate where some of 
the tenants in common are minors. 

In Texas and Louisiana, the same Court has constitutional juris- 
diction over matters at law and in equity and of administration. 

In Kentucky and North Carolina, the same Court, is a Court of 
law and equity and a Court of Probate, but the partition power is 
not given to it as a Probate Court. 

In South Carolina, although up to 1874, the Probate Court has 
a statutory partition power, yet it is held that such power is not.a 
part of the probate jurisdiction, 
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But no such power has been conferred upon the Probate Court 
in New York, Virginia, West Virginia, Georgia, Florida, Mis- 
souri, lowa, Lllinois, Arkansas, Kansas, Nebraska, Colorado and 
Maryland. 

In the latter State jurisdiction to partition the estates of dece- 
dents was given to the county courts by the statute of November 
1786, Ch. 45, Sec. 8; while under the act of February 1777, Sec. 
8, the orphans’ court had exclusive probate jurisdiction. This 
distinction continues at the present time. 

Revised Code, Maryland, 1878, pp. 430-432 and pp. 407-8. 


The case of Shaw vs. Shaw, 4 Cranch, C. C., 715, cited as a 
ease in which a decree of partition by a Maryland Probate Court 
was sustained, was a case in which a partition by a county court 
under the act of 1786, Ch. 45, Sec. 8, was sustained. 

In these latter States, the Probate Courts exercise probate juris- 
diction unmarred by the addition of this foreign element. 

This formidable array of States that have refused to yield to the 
assumed remodelling of the nature and scope of the probate juris- 
diction as known to our jurisprudence, cannot. be disregarded in 
determining what constitutes the American probate jurisdiction. 

If usage, under any circumstances, could enlarge the probate 
jurisdiction, it could only be a usage general, uniform and long 
continued. The.usage invoked in this case is modern in its origin, 
variant in its character and prevalent in a minority of the States 
only. It is illogical to assume that the California Constitution 
speaks with reference to that usage, and not with reference to that 
recognized and immemorial jurisdiction which has been borrowed 
from England and in every American commonwealth vested in 
distinct Courts. 

Furthermore, where this usage prevails, the partition power 
has not been deemed a legitimate part of the probate jurisdiction. 
There is no suggestion in the legislation conferring such power, 
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or in the opinions of Courts sustaining its exercise, that an Ameri- 
can probate jurisdiction has been framed, into which that power 
has been incorporated. 

In those very States, such assumption is repudiated. 

It is declared, in Mississippi, to be-no legitimate part of the 
probate jurisdiction, (Currie vs. Stewart, 4 Cushman, 26 Miss., 
p. 649), and has been decided to be beyond the limits of jurisdic- 
tion over matters testamentary and of administration. 


Smith vs. Craig, 10 8. & M., 447. 


In South Carolina, where the power was expressly vested in 
Probate Courts in 1824 and thereafter exercised until the adoption 
of a new constitution in 1874; it was held under the latter consti- 
tution not to be included within a grant of jurisdiction over matters 
testamentary and of administration. 

See Ante, pp. 49, 50. 


Yet if the contention is sound, that the American probate juris- 
diction includes a power of partition, and that a constitution speaks 
with reference to such remodelled jurisdiction, it ought to be 
especially true in the case of a State where for over a half a century, 
the usage prevailed. 

It is an extraordinary proposition that a constitutional term 
dealing with such a subject as the jurisdiction of Courts, can be 
loosened from its moorings in the Anglo-American jurisprudence 
by a usage in the minority of the States, and assume a new signifi- 
cance and import, based upon a modern and exceptional practice. 
This too, when the result is to open up all constitutional terms to 
judicial enlargement so far as their meaning is concerned, in 
obedience to the whim or opinion of the times as to policy. 

But other difficulties meet the contention. 

What is the nature of this partition power, which has become a 
part of the probate jurisdiction ? 
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It is not, and cannot be contended to be a partition power co-ex- 
tensive with that of law or equity, for no such extensive power has 
been conferred or exercised by Probate Courts in any State. 

By the usage of what State or States is it to be determined, for 
the usage varies among the States ? 

In some States partition may be had among heirs and devisees 
only, and not among them and others, for instance Louisiana. 


Badon’s Heirs vs. Foucher, 15 La. O. 8., 290 (455). 


In others, between heirs or devisees, and the assignees of some 


of them. 
Gen’! Stat. of Mass., 1860, p. 703, Sees. 51-54. 
Rev. Stat. of Wis., 1849, pp. 380-1-2. 


In some States, only where there is no dispute as to the title or 


interest. 
Gen’! Stat. of Mass., 1860, p. 703, Sec. 60. 
Comp. Stat. of New Hampshire, 1853, p. 393, Sec. 6. 


In other States, the court can partition even where the title is 
disputed and its decision is conclusive upon an adverse title. 
Faust vs. Bailey, 5 Rich. 8. Car. Law R., 107. 


And in some States, such partition is conclusive upon no other 


title than that cast by the law. 
Grice vs. Randall, 23 Vermont, 243, 


CoNCLUSION. 


On no assumption, can it be maintained, as a matter of law, 
that the power of partition was a part of the probate jurisdiction, 
which it was competent for the legislature to vest in Probate 
Courts under the California Constitution of 1863. 
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That power was indisputably no part of the probate jurisdiction 
derived from England. 

Wherever the question has been decided, the American courts 
have pronounced it no part of the probate jurisdiction, as specified 
by the constitutions. 

On principle, it belongs to the jurisdictions at law and in equity, 
and not to probate. 

Wherever such a power has been exercised in America, by Pro- 
bate Courts, it has been by virtue of express statute, and in all 
such cases the constitutional power to enact such statutes, existed 
in the Legislature, by reason of the absence of express or implied 
constitutional prohibitions. 

On no substantial principle can the Constitution of California 
be made to speak with reference to the variant practice of a 
minority of the States, so as to make the probate jurisdiction 
conferred by that Constitution comprehended that statutory power 
of partition deposited in Probate Courts in those States. 

The defendant in the above case is entitled to no indulgence at 
the hands of the Courts, especially at the expense of marring the 
American jurisprudence and weakening the constitutional bul- 
warks by which private property is protected. 

The partition proceedings were had while the plaintiffs were 
minors and without sufficient discretion to protect their own 
interests. 

The defendant acted with his eyes open, and concerning the 
property of infants. 

He took it with notice of the plaiutiffs’ rights. His pretended 
title was based in a wrong. He can claim no prescriptive right 
to have their title extinguished, because relying on the strength of 
his possession, he has made outlays or incurred obligations. 

There is no doubt, in our judgment, basing our opinion on the 
foregoing reasonings and authorities, that the partition proceed- 
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ings in the Probate Court of the City and County of San Francisco, 


under which the defendant claims title, were absolutely void ab 


initio, and that the plaintiffs are entitled to recover, as prayed for 


in their complaint. 


J. C. BATES, 
JOHN A. CAMPBELL, 
Attorneys for Plaintiffs in Error. 
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IN THE SUPREME COURT 


OF THE 


UNITED STATES. 


JAMES A. ROBINSON ert At., No. 212. 
Plaintiffs in Error, 


Error to U. 8. 

v8. Circuit Court, 

Ninth Circuit, 

JAMES G. FAIR, District of Cal- 


Defendant in Error. | ra. 


Brier OF SAMUEL M. WItson, or CoUNSEL FOR THE 
DEFENDANT IN Error. 


This is an action, usually called ejectment, 
brought by the plaintiffs in error for the recovery 
of two undivided third parts of the fifty-vara lot 
No. 205—1372 feet square—situated in the City 
and County of San Francisco, California, and of 
great value. 


The trial was had before the Hon. Circuit Court 
without a jury, the same having been duly waived 
by the parties, and special findings of facts and 
conclusions of law were made and filed, which de- 
termined the issues in favor of the defendant. 


Besides the judgment-roll, the transcript con- 
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tains a bill of exceptions, setting forth the alleged 


errors upon which the plaintiffs in error rely. 


PLAINTIFFS’ CLAIM OF TITLE. 


Both parties claim title under one Horace Hawes, 
Senior, who died intestate on the 12th March, 
1871, seized in fee of the premises, together with 
a large amount of other valuable property in San 
Francisco and in the adjoining County of San 
Mateo. (Tr., p. 7.) He left, surviving him, his 
widow, Mrs. Caroline Hawes, and two children— 
the original plaintiffs herein, Caroline C. Robinson 
wife of James A. Robinson, and Horace Hawes, 
Junior. (Tr., p. 8, Finding V.) After judgment for 
defendant, Horace Hawes, Junior, also died, and 
his executrix, Mrs. Eugenie Hawes, was substituted, 
and now joins with Mrs. Robinson in the writ of 
error. (Tr., p. 48 to 53.) The original plaintiffs, 
never having acquired the interest of their mother, 
Mrs. Caroline Hawes, widow of Horace Hawes, Sr., 
seek to recover two undivided thirds of the lot as 
heirs of their father, each claiming an undivided 
one-third under the California Statute on the subject 
of “Succession.” (Civil Code, Sec. 1386, Sub. 1.) 


DEFENDANT'S CLAIM OF TITLE. 


The defendant likewise claims title under Hor- 
ace Hawes, Senior. 
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His estate was administered upon in the Probate 
Court of the City and County of San Francisco, 
and was ultimately distributed and partitioned to 
his widow and two children referred to—the widow 
receiving in severalty the lot in controversy and 
also other property, and the children receiving each 
in severalty other lots and tracts of land in San 
Francisco and San Mateo Counties. (Tr., pp. 10, 
19 to 23.) 

On this distribution and partition, which was 
made on the 19th April, 1885, the widow and 
children respectively as found by the Court, “en- 
tered into the possession and enjoyment in sever- 
alty of the several tracts and parcels of land so set 
apart and allotted to them respectively in severalty 
as aforesaid and they and each of them, and their 
and each of their grantees respectively, have ever 
since and still do retain the possession and enjoy- 
ment of said several tracts and parcels of land in 
severalty as set apart and allotted to them in 


severalty in said decree of partition aforesaid.” 


(Tr., p. 11, Finding XX.) 


On the 24th May, 1875, Mrs. Caroline Hawes, 
widow, being in sole and exclusive possession of 
the fifty-vara lot in controversy, granted, bargained, 
sold and conveyed the same, by deed with full 
covenants of warranty, to James C. Flood for 
$300,000.00, gold coin, to her paid and she deliv- 
ered to him possession. (Tr., p. 11, Finding XXIL.) 


will be examined in the order there presented. 


a 


Mr. Flood remained in exclusive possession un- 
til the 21st August, 1876, when for the same con- 
sideration he sold and conveyed the lot to the de- 
fendant, Mr. Fair, who ever since has been in 
possession. Since his purchase he has erected up- 
on the lot substantial improvements of the value 
of several hundred thousand dollars. (Finding 
XXVI, p. 12, Tr.) 

No complaint has ever been made that the par- 
tition of the estate of Horace Hawes, Senior, was 
not fairly and honestly made; there is no pretense 
that the portions of land allotted to each of the 
children were not of equal value to that allotted 
the widow. But the son and daughter, still retain- 
ing in severalty their just shares and proportions 
of the whole estate, now seek to recover from the 
grantee of their mother not only two-thirds of this 
lot, set apart to her, but to obtain the same pro- 
portion of the valuable improvements placed upon 
it by defendant. Though claiming and enjoying 
under the judgment and decree of the Probate 
Court, large and valuable property, they repudiate 
the partition so far as the lot in controversy here 
is concerned, and insist that it is not only errone- 
ous but absolutely null and void. 


The objections made to the proceedings in the 
Probate Court are fully set out in the bill of ex- 
ceptions contained in the record. (Tr., p. 44.) They 
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POINTS AND AUTHORITIES. 
1. 
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The plaintiffs in error claim that the statutes 


giving this jurisdiction are unconstitutional. 


The first Legislature of California, after the or- 
ganization of the State, passed an act entitled 
“An Act to regulate the Settlement of the Es- 


’ 


tates of Deceased Persons,” approved April 224, 
1850, (Stat. of Cal., pp.377,) giving to the County 
Courts jurisdiction as Courts of Probate, of the 
estates of deceased persons, substantially as it has 
since been exercised by the Probate Courts of the 
State. Among the powers to be exercised were 
the distribution and partition of the property, on 


final settlement, to the heirs or other distributees. 


On the Ist May, 1851, the act last referred to 
was revised, and another act entitled also “ An 
Act to Regulate the Settlement of the Estates of 
Deceased Persons” was passed, which perfected 
and made more complete the Act of 1850, but re- 
tuined most of its features and particularly those 
relating to the final settlement, distribution and 
partition, among the heirs or other distributees. 


(Stat. of Cal., 1851, pp. 448, 481, 482, 483.) 


So ca a a a ae 
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The probate jurisdiction was conferred on the 
County Court, the Statute last referred to provid- 


ing as follows : 


‘¢$1. The County Court, when sitting for the 
transaction of probate business, shall be known and 
called the ‘Probate Court,’ and the County Judge 
shall be ex-officio Probate Judge.”’ 


(Id , p. 448.) 


Though a series of amendments had been made 
from time to time down to the 11th March, 1872, 
of the various sections of the Act. so far as modes 
of procedure, etc., were concerned, the jurisdiction 
as to distribution and partition always remained 


the same. 


On the 11th March, 1872, the Legislature passed 
“ An Act to establish a Code of Civil Procedure ” 
which went into effect on the Ist January, 1573, 
and has remained in force ever since, except as to 
formal amendments from time to time, not affect- 
ing the questions involved here. That Code cov- 
ers not only the subject of procedure, in all the 
Courts of the State, but re-enacts the entire pro- 
bate Act of 1551, referred to, on the whole subject 
of the settlement of the estates of deceased per- 
sons, and the powers and jurisdiction of the Pro- 
bate Courts on the subject of distribution and par- 
tition of the property among the heirs or other 
distributees. It remains still in full force and ef.- 
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fect. It will thus be seen that from the organiza- 
tion of the State to the present time, the legisla- 
tive branch of the government has, persistently 
and continuously, manifested its intention to con- 
fer this jurisdiction upon the probate courts. The 
Courts have as persistently and continuously ex- 
ercised this power, and there are now in the State 
millions of dollars worth of real property, the ti- 
tles of the present possessors of which depend 
upon the power and jurisdiction of the Probate 
Courts of the State to make partition among the 
heirs or other distributees, as ancillary to the set- 


tlement of estates. 


In some of the older States of the Union, such 
a state of facts in analogous cases has been treated 
as, in itself, sufficient to settle the question, and 
the error, if error it be, has been deemed too gen- 
eral, consequential and inveterate to be questioned, 
after thirty-eight years of universal practice. 


Communis error fucit jus. 


In Kendall vs. Kingston, 5 Mass., 533, Ch. J. 
Parsons, speaking for the Court, says: 


‘‘Tt is argued that the legislature cannot give a con- 
struction to the constitutiun, relative to private rights 
secured by it. It is true that the legislature, in con- 
sequence of their construction of the constitution, 
cannot make laws repugnant to it. But every depart- 
ment of government, invested with certain constitu- 
tioual powers, must, in the first instance, but not ex- 
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clusively, be the judge of its powers, or it could not 
act. And certainly the construction of the constitu- 
tion by the legislature ought to have great weight, 
and not be overruled, unless manifestly erroneous, 
In the present case, we think this construction is just 


and reasonable.”’ 


See also Adams vs. Howe, 14 Mass., 345. 


In Cobb vs. Kingman, 15 Mass., 197, it was 
held : 


“ Where a part of a town had been annexed to, and 
made part of a parish in another town, without notice 
to such town, or the inhabitants of the part so an- 
nexed, and the same had been acquiesced in for nearly 
eighty years, it was holden to be too late for this Court 
to inquire into the constitutional authority of the leg- 


islature to make such annexation.”’ 


In the case of Phipps vs. Ackers, 9 Cl. & Fin., 
598, Lord Brougham, in the House of Lords, said: 


“It is of the most essential consequence that the 
doctrines which have been long received for law and 
acted upon by the Courts in their decisions, and by 
parties and their professional advisers in the disposi- 
tion of property, should not be shaken. The Courts, 
and even this House, have frequently proceeded upon 
this principle, and have sanctioned what.even plainly 
appeared to be erroneous principles, introduced and 
long assumed as law, rather than occasion the great 
inconvenience which must arise from correcting the 
common error, and recurring to more accurate views. 
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Accordingly, when Cadell v. Palmer was argued in 
this House, [ advised that your Lordships should abide 
by the received extension which had for a great length 
of time been given to the period within which an ex- 
ecutory devise might be held good, as not falling 
within the rule against perpetuities. In disposing of 
that case, however, my argument went expressly upon 
this view,—while I showed, I think, clearly, that the 
doctrine of twenty-one years and some months had 
originated in a manifest error originally arising from 
the period at which a recovery could be suffered to 
bar remainders. That argument I, however, perceive 
has not been reported.” 


But the acts of the Legislature referred to are not 
in violation of Article VI, Sec. 6, of the Consti- 
tution of California, as it existed in the year 1875 
at the time of the proceedings involved here. 


The contention of the counsel for the plaintiffs 
in error, is that all proceedings for the partition of 
lands are exclusively of equitable cognizance, and that 
the Section of the Constitution referred to, vested 
in the District Courts of the State original juris- 
diction in all cases in equity, to the exclusion of all 


other Courts. 


Art. VI, Sec. 6, of the Constitution of California 
in force in 1875, reads as follows: 

“§6. The District Courts shall have original juris- 
diction on all cases in eqnity; also, in all cases at law 
which involve the title or possession of real property, 
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or the legality of any tax, impost, assessment, toll, or 
municipal fine, and in al] other cases in which the de- 
mand, exclusive of interest or the value of the prop- 
erty in controversy, amounts to three hundred dollars; 
and also in all criminal cases not otherwise provided 


>? 


for. 
Power is also given to issue writs of habeas 


corpus. 


On behalf of the defendant in error it is con- 
tended : 

Ist. That the partition of real estate is nota 
matter of exclusive jurisdiction in Courts of Chan- 
cery ; 

2d. That the jurisdiction granted the District 
Court in equity cases did not exclude or prohibit 
the Legislature from investing the Probate Courts 
with power and jurisdiction to partition the estates 
of deceased persons among the heirs or other dis- 
tributees, as ancillary to the settlement and dis- 
tribution of estates. 


In England, the common law courts had juris- 
diction to partition estates held by coparceners. 
Mr. Reeves in his History of the English Law as it 
existed in the latter part of the reign of Henry III, 
(A. D., 1272), says: 

‘* When an inheritance descended to more than one 
heir, and they could come to no agreement among 
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themselves concerning the division of it, a proceeding 
might be instituted to compel a partition. A writ was 
for this purpose directed to four or five persons, who 
were appointed justices for the occasion, and were to 
extend and appreciate the lands by the oaths of good 
and lawful persons chosen by the parties, who were 
called extensores; and this extent was to be returned 
under their seals, before the king or his justices: when 
partition wus made in the king’s court, in pursuance 
of such extent, there issued a seisinam habere facias, 
for each of the parceners to have possession.”’ 

1 Reeves’s Hist. 2d ed. (Dublin) 312; Finlason’s 
ed. 335, citing Bracton, 71 6 to 77 6; Dublin ed. 
of 1787, p. 312. | 

In Roscoe’s Treatise on the Law of Actions (p. 
150) it is said: 

“A writ of partition lies at common law for one or 
more parceners aguinst the other or others; and if one 
parcener, after issue had, dies, whereby her husband 
is tenant by curtesy, a writ of partition will lie against 
the husband. So if one parcener aliens in fee, the 
other may, at common law, have the writ against the 
alienee; and if there are three coparceners, and the 
eldest marries, and the husband purchases the interest 
of the youngest, though the husband be in respect of 
his own part a stranger, yet he and his wife may have 
a writ of partition at common law against the middle 
sister, for he is seized of one part in the right of his 
wife.”’ 

See also Co. Litt. 175 a, 167 a; Allnatt on Par- 
tition, 54, 55; Bac. Ab. Tit. Joint-Tenants (I); 
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Freeman on Cotenancy and Partition, §§ 420 e¢ seq. 


The right of partition at common law being 
limited to coparceners, created such great incon- 
venience as to call for the intervention of Parlia- 
ment and by the Stat. 31 Hen. VIII, Cap. 1, (A. 
D. 1540) it was enacted : 

‘¢ That all joint-tenants, and tenants in common, that 
now be, or hereafter shall be of any estate or estates 
of inheritance in their own right, or in right of their 
wives, * * * _ shall and may be coacted and com- 
pelled, by virtue of this present act, to make partition 
between them of all such manors, lands, tenements 
and hereditaments as they now hold or hereafter shall 
hold as joint-tenants or tenants in common, by writ 
De participatione facienda in that case to be devised 
in the King our sovereign Lord’s Court of Chancery, in 
like manner and form as coparceners by the common 
laws of this realm have been and are compelled to do, 
and the same writ to be pursued at the common law.” 


(See the Statute copied at length in note to 
Freeman on Cotenancy and Partition, Sec. 421.) 


The statute last referred to being limited to es- 
tates of inheritance, the Stat. of 32 Hen. VIII, 
Cap. 32, A. D. 1541, was passed to cover cases of 
joint-tenants and tenants in common for life or 
years, etc. 

Then followed the Stat. of 8 and 9 Wm. III, 
Cap. 31, A. D. 1697-8, which was practicatiy a 
code of procedure, obviating the tediousness and 
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defective nature of former proceedings, and facili- 
tating the partition; but it still was a common 
law proceeding. This statute, originally intended 
to continue in force for only seven years, was made 
perpetual by the statute 3&4 Anne, c. 18, § 2, 
A. D. 1705-6. 


The modes of proceeding in partition cases in 
the common law Courts, are fully detailed by the 
following authorities : 


Allnatt on Partition, 65, 70; Booth on Real 
Actions, 244-5; 2 Cruise, 385; Petersdorff’s Ab. 
Tit. Partition; Littleton, Secs. 247, 248; Chitty’s 
Pl., 1590 to 1407; Bac. Ab. Joint-Tenants (I) and 
Freeman on Cotenancy and Partition, Sec. 422. 


The question of the origin and rise of Chan- 
cery jurisdiction over the partition of land, has 
created some interesting discussions participated 
in by Mr. Hargrave, Mr. Fonblanque, Mr. Story 
and others. Mr. Hargrave in bis note to Co. Litt., 
169 a, taking the common law side, speaks of the 
Courts of Chancery, “ trenching upon the writ of 
partition, and wresting from a court of common 
law its ancient exclusive jurisdiction over this sub- 
ject.” Mr. Fonblanque as an advocate on the 
equity side, asserts the Chancery jurisdiction to 
be of very ancient date, but only claims for its 
Courts jurisdiction concurrent with the Common 
law Courts, and cites Manaton vs. Squire, 2 Free- 
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man, 26, and Purker vs. Gerrard, Ambl., 236, to 
that effect. 


Mr. Story in 1 Eq. Juris., Sec, 646 et seqg., (10 
ed., Redfield,) examines the subject and the views of 
Mr. Hargrave and Mr. Fonblanque, and asserts for 
the Chancery views of jurisdiction a very early 
origin, but he does not claim—in fact, none of the 
authorities claim—for the Courts of Chancery an 
exclusive jurisdiction in partition. On the contrary, 
he, like Mr. Fonblanque, only claims concurrent 
jurisdiction with the common law Courts. Mr, 
Story says (Id., Sec. 647): 

‘¢That the writ of partition is a very ancient course 
of proceeding at the common law is not doubted. But 


it by no means follows that the courts of common law 
had an exclusive jurisdiction over the subject of parti- 


tion.’ 


The views of Mr. Freeman (Cotenancy and 
Partition, Sec. 423, pp. 551, 552,) on the subject 
of the more modern rise of chancery jurisdiction, 
must attract great attention and respect. His re- 
searches were very thorough and his analysis 
complete. Speaking of a time when it may be 
assumed that there was no equitable cognizance 
taken of matters of partition, he says: 

“ But it is not safe to assume that some remedy al- 
ways existed for every wrong and inconvenience. 
That joiut-tenants and tenants in common must at a 
very euily day have felt the necessity of relief in 
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equity by no means establishes that such relief was 
at once granted to them. In fact, we think the testi- 
mony borne by the statute of 31 Hen. VIII. is conclu- 
sive that Chancery had never at that time interposed 
in behalf of any- cotenant by proceedings in partition, 
because the preamble of that statute, after reciting the 
numerous and grievous wrongs inflicted upon joint- 
tenants and tenants in common, asserts that ‘ they have 
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been always without assured remedy for the same. 


In Mundy vs. Mundy, 2 Ves., Jr., 124, Lord 
Loughborough stated that there was no original 
jurisdiction in Chancery in partition and that it 


was a common law proceeding. 


In Calmady vs. Calmady, 2 Ves., Jr., 570, the 
same learned jurist said: 


“ A party choosing to have a partition has the law 
open to him: there is no equity for it; but the juris- 
diction of this Court obtained upon a principle of con- 
venience. It is not for the Cuurt to say, one party shall 
not hold his part of the estate us he pleases: but an- 
other person has also the same right to enjoy his part 
us he pleases, and therefore to have the estate divided. 
The law has provided, that one shall not defeat the 
rights of the other tothe divided estate. Then the 
only question is, whether the legal mode of proceed- 
ing is so convenient as the means this Court affords 
to settle the interests between them with perfect fair- 
ness and equality. It is evident, the commission is 
much more convenient than the writ; the valuation of 
the proportions is much more considered; the inter- 
ests of all the partiesare much better attended to; and 
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it is a work carried on for the common benefit of 


both. ”’ 

Everywhere the jurisdiction of the Courts of 
common law and chancery are considered as con- 
current, but different writers and judges attribute 


different reasons for the exercise of chancery juris- 


diction. 
Mitford, Eq. Pl. by Jeremy, 120; 
1 Story’s Eq. Juris., Sec. 650, et seq; 
Strickland vs. Strickland, 6 Beav., 77; 
Agar vs. Fairfax, 17 Ves., 581; 
Watson vs. Duke of Northumberland, 11 
Ves., 155. 


Mr. Story, after a careful review of the different 
grounds upon which jurisdiction in equity is 
claimed, says: 

‘Tt is upon some or all of these grounds, the neces- 
sity of a discovery of titles, the inadequacy of the 
remedy at law, the difficulty of making the appropri- 
ate and indespensable compensatory adjustments, the 
peculiar remedial process of courts of equity and their 
ability to clear away all intermediate obstructions 
against complete justice, that these courts have assumed 
a general concurrent jurisdiction with courts of law in 
all cases of partition. * * * In making partition, 
however, courts of equity generally follow the analogies 
of the law; and will decree it in such cases, as the 
courts of law recognize as fit for their interference.”’ 

1 Story’s Eq. Juris., Sec. 658. (Redfield, 
10th ed.) 
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See also Wright vs. Marsh, 2 G. Greene 
(lowa), 105. 


Mr. Freeman in his work on Cotenancy and 
Partition (Chapter XIX), presents a very complete 
history of the whole subject of partition and of 
the “origin and rise of chancery jurisdiction,” 
maintaining with great ability the views ruled on 
here in support of the defendant in error, and sus- 
taining the proposition “ that the partition of real 
estate is not a matter of exclusive jurisdiction in 
Courts of Chancery.” 
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From the views already presented, it would seem 
that the second proposition must necessarily fol- 
low—‘ that the jurisdiction granted the District 
Court in equity cases did not exclude or prohibit 
the Legislature from investing the Probate Courts 
with power and jurisdiction to partition the estates 
of deceased persons among the heirs or other dis- 
tributees, as ancillary to the settlement and distri- 


bution of estates.” 


Referring again to Art. VI, § 6, of the California 
Constitution, we find the jurisdiction of the District 
Courts presented. In early days, it was held that 
Art. VI, not only established “the several tribunals 
in which judicial powers were vested, but also dis- 
tributed among those tribunals their several pow- 
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ers.” That distribution was held to exclude the 

exercise of jurisdiction by one Court, of powers 
granted to another. 

(See Zander vs. Coe, 5 Cal., 230, A. D., 
1855.) 

But subsequently the matter was again very 
fully considered, and Zander vs. Coe was over- 
ruled in Courtwright vs. B. R. & A. W. & M. Co. 
30 Cal., 577 et seg. The Court there reviewed the 
doctrine contended for by plaintiffs’ counsel, and a 
series of cases in conflict with it, and in reference 
to the Constitution before the Amendments of 
1862, said: 

‘¢Tt is necessary to proceed further to show that the 
cases are numerous which stand opposed to, or are in- 
consistent with, the idea of the complete distribution 


by the Constitution of judicial power among the several 
Courts, and of their exclusive jurisdiction of all the sub- 


ject matters committed to them.” (p. 580.) 


The Court further proceeded to say : 


“Tt would be more difficult to sustain that position 
in respect to Article VI as amended in 1862. That it 
was intended that the jurisdiction conferred upon the 
several Courts of record should be exclusive as 
against Justices of the Peace, is apparent from the 
proviso in section nine, that the powers of Justices of 
the Peace, as fixed by the Legislature, ‘shall not in 
any case trench upon the jurisdiction of the several 
Courts of record’; but it is worthy of notice that no 
analogous provision is made as between the several 
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Courts of record. There is in principle no more im- 
propriety or greater inconsistency in granting to the 
several Courts organized under any government con- 
current jurisdiction, to a greater or less extent, than 
there is in giving to the several Courts of the same 
order and grade the same authority over any given 
cause or subject matter of litigation. * * In Dela- 
field v. The State of Illinois, 2 Hill, 164, Mr. Justice 
Bronson, in an opinion distinguished for its clearness 
and force, says: ‘There is nothing in the nature of 
jurisdiction, as applied to Courts, which renders it ex- 
clusive. It is not like a grant of property, which can- 
not have several owners at the same time. It is a mat- 
ter of common experience that two or more Courts 
may have concurrent powers over the same parties and 
the same subject matter. Jurisdiction is not a right 
or a privilege belonging to the Judge, but an an- 
thority or power to do justice in a given case when it 
is brought before him.’ 

The Courts that may exercise appellate powers and 
the subject matters entrusted to each are sufficiently 
indicated and defined, but the lines dividing the origi- 
nal jurisdiction of the several tribunals are not accurately 
drawn. And perhaps entire accuracy may not be at. 
tainable or desirable. Jurisdiction is not distributed 
uniformly on the basis either of the form of the action 
or of its subject matter, or of the value of the prop- 
erty or the amount of the demand in controversy, but 
euch serves as a test as oceasion may require. * * 
This want of a uniform test of jurisdiction would al- 
most necessarily lead to a concurrent jurisdiction to 
some extent among the several Courts. Take the case 
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of an action in which the plaintiff has his election to 
proceed either at law or in equity, in which the prop- 
erty in controversy does not amount to three hundred 
dollars in value. If the plaintiff proceeds in equity 
the District Court has jurisdiction (People v. Mier, 
24 Cal. 61; Bell v. Crippen, 28 Cal. 327); but if he 
elects to bring his action at law, it cannot be brought 
in that Court, but it may be commenced before a Jus- 
tice of the Peace—these having been granted to Jus- 
tices of the Peace by the Legislature, under the au- 
thority of the constitution, the requisite jurisdiction. 
* * * There are many matters that we need not 
pause to specify that would usually and properly pertain 
to the Court exercising probate powers, as involved in 
the settlement of the estates of deceased persons, that 
may form the subject matters of suits in equity and 


be properly litigated in the District Court.”’ 


Since the decision of that case, the principles 
involved in it have been the settled law of the 
State. 

See Rosenberg vs. Frank, 58 Cal., 402-3; 

Caulfield vs. Stevens, 28 Cal., 118; 

Yolo Co. vs. City of Sacramento, 36 Cal., 
199; 

Stoppelkamp vs. Mangeot, 42 Id., 324, 325. 


The Probate Courts were created by the Con- 
stitution as well as the District Courts. Art. VI, 


§ 1, declares : 
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“The judicial power of this State shall be vested in 
a Supreme Court, in District Courts, in County Courts, 
in Probate Courts, and in Justices of the Peace, and 
in such Recorders’ and other inferior Courts as the 
Leyislature may establish in any incorporated city or 


town.’ 


Sec. 8 of Article VI. of the Constitution as 
adopted in 1850, was as follows : 

“There shall be elected in each of the organized 
counties of this State, one County Judge, who shall 
hold his office for four years. He shall hold the County 
Court, and perform the duties of Surrogate, or Pro- 
bate Judge.”’ 

He was also vested with jurisdiction in certain 


criminal matters. 


In 1862, several Sections of Art. VI of the 
Constitution were amended and the numbering 
changed, so that Sec. 7 superseded Sec. 8 above 


given. Sec. 7 as amended, reads as follows : 


“There shall be in each of the organized counties 
of the State a County Court, for each of which a 
County Judge sball be elected by the qualified electors 
of the county. * * In the City and County of San 
Francisco the Legislature may separate the office of 
Probate Judge from that of County Judge, and may 
provide for the election of a Probate Judge, who shall 
hold his oftice for four years.’’ 


This was always thereafter done until 1880, 
when the New Constitution went into effect. 
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Sec. 8 of Art. VI as amended in 1862, among 


other things, provided as follows : 


“The Connty Judges shall also hold, in their sev- 
eral counties, Probate Court, and perform such duties 


as Probate Judges as may be prescribed by law.”’ 


Of course, the separate Probate Judge of San 
Francisco was on the same plane of jurisdiction as 
the County Judges when acting as Probate Judges, 
and the legislation pursuant to the Constitution 


was equally applicable to all counties. 


Under these several Sections of the original 
Constitution and the Constitution as amended, as 
well as under the New Constitution of 1879, the 
general probate law as passed by the legislature, 
has remained the same and particularly that part 
relating to the distribution of estates and partition 


among the heirs or other distributees. 


The general principle of the construction of 
State Constitutions adopted elsewhere, prevails in 
California. Probably it is nowhere more plainly 
expressed than in Bourland vs. Hildreth, 26 Cal., 
162. The syllabus is as follows : 


‘‘The Constitution of the State is not a grant of 
power, nor an enabling Act to the Legislature. It is 
a limitation on the general powers of a legislative 
character, and restrains the legislative department only 
so far as the restriction appears either by express terms 


or by necessary implication.” 


23 


“An Act of the State Legislature should not be de- 
clared unconstitutional and void by the Courts unless 
there is a clear repugnance between the Act and the 
Constitution; aud where there isa reasonable doubt 
whether the Act is repugnant to the Constitution, the 
Court should pronounce in favor of its constitution- 


ality.” 


This is cited merely to show that California re- 


mains orthodox on these elementary principles. 


Although the language of the Constitution of 
California is quite general and it may be vague as 
to the jurisdiction of the Probate Courts, it has 
been held in a series of cases that the jurisdiction 
over the estates of deceased persons is quite ple- 


nary. 


In Auguisola vs, Arnaz, 51 Cal., 438, the Court 
said : 

‘It may be conceded that the District Courts have 
jurisdiction of actions against executors and adminis- 
trations to declare and enforce trusts, in respect to real 
estate in many cases, and that actions may be brought 
in those Conrts, in respect to certain controversies hav- 
ing their origin in the administration of the estates of 
deceased persons (see Haverstick v. Treadwell, ante, 
p. 431); but Probate Courts have the exclusive jurisdic- 


tion of the accounts of executors and administrators, 
and of the final distribution of the estates of decedents. 
(In the Matter of the Will of Bowen, 34 Cal. 682; Gur- 
nee v. Maloney, 38 Cal. 85; Bush v. Lindsey, 44 Cal. 
121.)” 


See also Gurnee v. Maloney, 38 Cal., 87. 
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In Rosenberg vs. Frank, 58 Cal., 402, the Court says: 

“The jurisdiction of the Probate Courts is not de- 
fined in the Constitution. In the eighth section of 
article vi, Constitution of 1849, it is provided that 
‘the County Judges shall also hold in their several 
counties Probate Courts, and perform such duties as 
Probate Judges as may be prescribed by law.’ In 
the seventh section of the same article it is pro- 
vided: ‘In the City and County of San Francisco, the 
Legislature may separate the oftice of Probate Judge 
from that of County Judge, and may provide for the 
election of a Probate Judge who shall hold his office 
for the term of four years.’ 

It seems from the above that the Legislature may 
make the jurisdiction of the Probate Judge or Court 
what it pleases, within the limits of that jurisdiction, 
which is understood as usually pertaining to Probate 
Courts.”’ 

By the decision of the Supreme Court of Califor- 
nia, the Probate Courts have been held to be vested 
with powers and jurisdiction of an equitable char- 
acter. As early as the January term, 1855, speak- 
ing of the powers of a Probate Court, the Court in 
Clarke vs. Perry, 5 Cal., 60, says: 

“Most of its general powers belong peculiarly 
and originally to the Court of Chancery, which stil] 
retains all of its jurisdiction.”’ 

That case was cited with approval by the Court 
in Belloc vs. Rogers, 9 Cal., 129; Deck vs. Gerke, 12 
Id., 436; Walls vs. Walker, 57 Cal., 426; Rosen- 
berg vs. Frank, 58 Cal., 400. 
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In Estate of Hinckley, 58 Cal., 457, 505, the Pro- 
bate Court was held to have power “ incidentally 
to its general jurisdiction, to settle the estates of 
deceased persons, to recognize, as entitled to a dis- 
tributive share of an estate, the trustees named 
in * * valid devises and bequests.” In doing so 
the Probate Court was called upon to pass upon 
very complicated and difficult questions of general 
equitable cognizance, as will be seen from the elab- 
orate and able opinion of Mr. Justice McKinstry 


in that case. 


In the case entitled “ In the matter of the Es- 
tate of Felicidad Carillo de Castro, deceased, vs. 
John Barry,” 18 Cal., 96, the grantees of heirs pe- 
titioned the Probate Court for partition of the es- 
tate. There were infants interested, and their 
counsel made the point that the Probate Court had 
no jurisdiction of the proceeding. (p. 98.) The 
Supreme Court, citing Section 264 of the Probate 
Act of 1851, above referred to, subsequently car- 
ried into the Code of Civil Procedure and num- 
bered Section 1678, says the Act should receive a 
liberal construction, and holds that the Probate 
Court had jurisdiction. This case never has been 
questioned, criticized or reversed. 

In Cota vs. Jones, 8 Pac. Co. L. J., 1044, 1046, 
the power and jurisdiction of the Probate Court to 
make partition, is distinctly recognized and acted 
on. 
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As late as July, 1886, partition proceedings in 
the Probate Court were not only sustained by the 
Supreme Court of California, but parties were held 
estopped by virtue of such partition from setting 
up an adverse title to their co-tenants under the 


same title. Burroughs vs. De Couts, 70 Cal., 371. 


The Court there decided : 

“Both Burroughs and Seamans are estopped by the 
decree of partition in probate from setting up title de- 
rived from Soto adverse to that of their co-tenants un- 
der the same title.”’ (Code Civ. Proc., Sec. 1908; 
Freeman on Cotenancy and Partition, Secs. 530-532; 
Freeman on Judgments, Sec. 249.) 

“Proceedings of the courts of probate within the 
jurisdiction conferred upon them by the law are to be 
construed in the same manner and with like intend- 
ments as the proceedings of Courts of general juris- 
diction, and their judgments and decrees have like 
force and effect as judgments of the District Courts. 


(Hittell’s General Laws, Art. 1229.)”’ 


This power and jurisdiction of the Probate Courts 
to make partition, as ancillary to the settlement 
and distribution of estates, prevails in many states 
of the Union. The views of Mr. Freeman in 
his work on Cotenancy and Partition, Sec. 550, 
are so clear and apposite that a somewhat lengthy 
He says: 


extract may be pardoned. 
‘‘All the property in every State or nation whose 
laws recognize the rights of the heirs, devisees, or 


legatees of a deceased person, must in each succeed. 
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ing generation pass into the control of tribunals vested 
with jurisdiction over the estates of decedents, and 
must by those tribunals be distributed in the majority 
of cases, in undivided moieties. Tenancies in com- 
mon or in coparcenary are thus created, the desire of 
whose owners for partition thereof into estates in sev- 
eralty is generally more immediate and pressing than 
if their co-ownership had resulted from a joint pur- 
chase. By the proceedings to settle the estate of the 
decedent all parties in interest are brought before the 
Court, and their respective shares definitely and con- 
clusively ascertained and established, and thereby are 
attained some of the ends usually sought by a suit for 
partition. The convenience of proceeding from this 
point without turning the parties over to some other 
tribunal is so obvious, that in many of the States the 
Court having jurisdiction over the estate of decedents 
is authorized to make complete partition thereof 
among the heirs, devisees, or other beneficiaries. The 
jurisdiction thus established is scarcely second to any 
in importance; and we, therefore, exceedingly regret 
that the Statutes regulating its exercise are so general 
in their terms, and the decisions interpreting them 
are so infrequent, that the practitioner must proceed 
almost without a guide, unless we regard him as at 
liberty to pursue the general rules applicable to pro- 
ceedings for partition conducted in other Courts. With 
respect to the time when application may be made for 
the partition of the estate of a decedent, it is obvious 
that it cannot precede the valid appointment of an ad- 
ministrator or executor, because it is merely ancillary 
to the administration; and, therefore, if the supposed 


SGRIRERE SS Sere A. ORGS a NN Ee ig a oe Vy 7 
ee ee ae 7 , te 
at ee ‘i - : a 


. ‘ ™ 
Shee a ae 


ee eer eae 


sasiiuiilinarecianae amen, 


28 


grant of administration is declared void, the proceed- 
ings for partition cannot be rescued from the same 


fute.’’ 


See also /d., Sees. 551 to 564. 

The same author to show how wide-spread this 
jurisdiction prevails, refers to the statutes and 
codes of the following states: Alabama, California, 
Connecticut, Georgia, Maine, Maryland, Massa- 
chusetts, Minnesota, Michigan, Rhode Island, Ver- 
mont, Texas, Indiana and New Hampshire. 

(Id., Sec. 429 & note; Sec. 550 and note.) 

He might also have added, Pennsylvania, Ne- 
braska, Louisiana, Mississippi, New Jersey, Ten- 
nessee & Wisconsin. 

In 1 Washburn on Real Property, p. 586, (3d 
ed.) after treating of partition generally, the au- 
thor says : 

‘‘In most of the States, in addition to the modes of 
effecting partition above mentioned, courts of probate 
jurisdiction have the power to cause partition to be 


made among the heirs or devisees of an estate which 
has come within the cognizance of the Court.” 


He adds in a note (p. 591): 

“In a large majority of the States, partition may be 
made by a summary and convenient method of peti- 
tion to the courts of common law.”’ 


In Sigourney vs. Sibley, 38 Mass., 101, referring 
to this jurisdiction of the Court of Probate to make 
partition, Chief Justice Shaw says: 
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‘Tt is incident to the general Probate jurisdiction of 
the estate of a deceased person. It is fil it should be so. 
It is most competent for that Court to judge whether 
real estate may be required as assets, and therefore to 
determine the expediency of making partition among 
heirs and devisees who, in regard to creditors, are to 
be deemed volunteers. There can be but one Court 
of Probate in the State which has rightful jurisdiction 
of the settlement of an estate, and that must be the 
Court having jurisdiction to make partition.” 

That the jurisdiction of Probate Courts, by what- 
ever name called, is widely exercised in the States 
of the Union and has been found to be a very use- 
ful jurisdiction, will be seen from the following 
cases : 

Bryant vs. Stearns, 16 Ala., N. S., 302; 

Coke vs. Pitis, 37 Ala., N. S., 693; 

Gates vs. Treat, 17 Conn. R., 389; 

Schull vs. Kennon, 12 Ind. R., 35; 

Bennet vs. East, 7 Ind. R., 175; 

Mason vs. Mason, 12 La. (old series), 742; 

Budon vs. Foucher, 15 Id., 290; 

Hooke vs. Hooke, 6 1d., 569; 

Potiter vs. Webb, 2 Me. R., 236; 

Earl vs. Rowe, 35 Id., 415; 

Cogswell vs. Reed, 12 Id., 198; 

Dean vs. Hooker, 31 Id., 107; 

Furlong et al. vs. Soule, 39 Id., 123; 

Pierce vs. Irish, 31 Id., 254; 
Clark vs. Pishon, 31 Id., 503; 
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Potter vs. Hazard, 93 Mass., 187; 

Wainwright vs. Door, 30 Id., 333; 

Arms vs. Lyman, 22 Id., 211; 

Sigourney vs. Sibley, 38 Id., 101; 

Bemis vs. Stearns et al., 16 Id., 200; 

Jenks vs. Howland, 69 Id., 536; 

Gordon vs. Pierson, 1 Id., 323; 

Gains vs. Smiley, 7 Smedes & Mar., 53; 

Campbell vs. Wallace, 12 N. H., 263; 

Kelley vs. Kelley, 41 N. H., 501; 

Den Ex. Dem. Richman vs. Baldwin, | 
Zabr. R., N. J., 398; 

Curtis vs. Jenkins, 1 Spencer, N. J., 679; 

State vs. Meyhew, 4 Halstead, N. J., 70; 

Mehaffy vs. Dobbs, 9 Watts, Penn., 363; 

Bishop’s Appeal, 7 Watts & S, 251; 

Hise vs. Geiger, 7 Id., 273; 

Groff vs. Groff, 14 Sergeant & R., 183; 

Selfridge’s Appeal, 9 Watts & S., 55; 

McPherson vs. Cunliff, 11 Sergeant & R., 


499. 


Bavington vs. Clark, 2 Penn., 115; 

Gardner's Estate, Waln’s Appeal, 4 Penn. 
St., 502; 

Herr vs. Herr, 5 Id., 428; 

Fell’s Estate, 6 Id., 457; 

Painter vs. Henderson, 7 Id.. 48; 

Lair vs. Hunsicker, 28 Id., 115; 

Ihmsen vs. Ormsby, 32 Id., 198; 
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Merklein vs. Trapnell, 34 1d., 42; 

Snyder's Appeal, 36 Id., 166; 

Dresher vs. the Allentown Water Co., 52 Id., 
225; 

Harlam vs. Langham, 69 Id., 235; 

McClure vs. McClure, 2 Harris, Penn St., 
134; 

Wilcox vs. Common, 1 Coldwell R., Tenn., 
370; 

Grice vs. Randall, 23 Vt R., 242; 

Gillett vs. Treganza, 13 Wis., 472; 

Tryon vs. Farnsworth, 30 Id., 577; 

Simpson vs. Cook, 24 Minn., 180; 

Tompkins vs. Tompkins, 1 Story, Cir. Ct. R., 
D47; 

Shaw vs. Shaw, 4 Cranch, Cir. Ct. R., 715; 

Lewis vs. Pratt, 2 Whar. (Penn.), 81; 

Hubbard vs. Ricart, 3 Vt. R., 207; 

Vick vs. Vicksburg, 1 How. (Miss.), 444. 


In Bispham’s Principles of Equity, 2d ed., p. 
533, Sec. 488, it is said: 


“ Tn nearly allof the United States the partition of real 
property is the subject of express statutory enactments. 
In some States the remedy is by petition, the common 
law writ, in many of them, existing concurrently. In 
others, the common law action has been freed from its 
disadvantages, and rendered more effective and avail- 
able. Partition of decedents’ estates is also effected 
in some States by probate courts and similar tribunals. 
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In many of the States, however, the remedy by bill in 
equity also prevails, and from its many advantages 
must continue to be a favorite method of effecting a 


? 


division of real property between joint-owners.’ 


The jurisdiction of Probate Courts over the es- 
tates of deceased persons is so comprehensive, that 
in many States those courts have the power to de- 
cree to a limited extent the specific performance of 
contracts. In California, such has been the law 
from the organization of the State. Sec. 1597 of 
the Code of Civil Procedure is as follows: 7 

‘$1597. When a person who is bound by contract 
in writing to convey any real estate dies before mak- 
ing the conveyance, and in all cases when such dece- 
dent, if living, might be compelled to make such con- 
veyance, the court may make a decree authorizing and 
directing his executor or administrator to convey such 
real estate to the perzon entitled thereto.” 


This jurisdiction has been sustained by the Su- 
preme Court of the State. 
See Estate of Corwin, 61 Cal., 163; Cory vs. 
Hyde, 49 Id., 369. 
The same is true of other States. 
See Chess’s Appeal, 4 Penn. St., p. 52. 


It will thus be seen that the State of California, 
in conferring the power upon her Probate Courts 
to partition estates upon final distribution among 
the heirs or other distributees, has only advanced 
in progress to the position in that regard set by the 


{ 
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honorable example of such States as Massachusetts, 
Connecticut, Pennsylvania and the others above 
named. Such partition has become a usual and 
customary act of administration, and is looked 
upon as rightfully attaching to Probate Courts, 
and as a power ancillary to the due settlement and 
distribution of estates. We further see that the 
jurisdiction in other Courts to partition real estate 
among joint tenants, tenants in common and co- 
parceners, is a concurrent one between Courts of 
Chancery and Courts of common law; and it is 
confidently submitted, that the statutes of Califor- 
nia investing her Probate Courts with jurisdiction 
to partition estates among the heirs or other dis- 
tributees, is not in violation of the Constitution of 
the State and is not prohibited in any clause or 
section of the same. 

Such jurisdiction seems to be peculiarly adapted 
to a State like California where the entire property 
of the decedent, both real and personal, passes to 
the possession and control of the executor or ad- 
ministrator until final distribution, and where 
almost all actions, relating to the estate and prop- 
erty, must be brought by or against the executor 
or administrator, and where judgments against the 
administrator bind the heir, and where it has been 
held that the heir is barred by the statute of limi- 
tations when the administrator is barred. 


See Meeks vs. Olpherts, 100 U. S. R., 564 ; 
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Meeks vs. Vassault, 3 Sawyer, 206, and 
cases cited ; 

Cunningham vs. Ashley, 45 Cal., 485 ; 

Meeks vs. Hahn, 20 Cal., 621; 

Meeks vs. Kirby, 47 Cal., 168 ; 

Chapman vs. Hollister, 42 Cal., 462; 

Burton vs. Lies, 21 Cal., 91. 


But another view is equally conclusive of the 
right of the legislature to vest the Probate Courts 
with this jurisdiction. The whole subject of de- 
scents and distribution of property, upon the death 
of a citizen, is within legislative control. Noth- 
ing in the Constitution contains any limitation on 
this power. In early California days, itwas much 
discussed as to whether the civil or common law 
should be adopted. Finally the advocates of the 
common law prevailed in the main, but still we 
have no dower, no tenancy by the curtesy, but 
the system of common and separate property be- 
tween husband and wife. 

For years the statutes of California declared 
that all property acquired by either husband or 
wife, other than by descent, gift or devise, was 
the common property of husband and wife—on the 
death of either to go one half to the survivor and 
one half to the children of the decedent. In such 
case, if a man lost his wife, though he were still 
in the prime of life and in the midst of a large 


business, commercial or otherwise, he lost half of 
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his property also, or in other words, half went to 
the children of his deceased wife. This was sub- 
sequently changed, and for a number of years 
past it has been the law that on the death of the 
husband, the community property passes one half 
to the surviving wife and the other half to the 
children, but in case the wife dies first, the whole 
community property vests in the husband without 
administration. Now the heir takes just such 
share or part of his ancestor's estate as the law 
gives him, and moreover must take it in the mode 
and at the time and on the conditions prescribed 
by law. As a part of the law of descents and suc- 
cessions, it is entirely competent for the legislature 
to say to the heir: “ You shall take your share of 
the estate of your ancestor in severalty, if your 
co-heir requires it.” 

And the Legislature may well say to the co- 
heir: “ You may have your share of the estate in 
severalty at your election, to be exercised in the 
Probate Court, pending the administration.” It 
would be strange if there should be found in the 
Constitution a restriction on the power of the Leg- 
islature to so prescribe. This is in effect the re- 
sult and operation of our probate system. It gives 
the heir or devisee his share in severalty, if he de- 
sire it, and shall express in a required mode his 
election to so claim it, and it empowers the Court 
having control of the estate to so distribute the 
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property that each shall take in severalty his just 
share and proportion. 

The power of the Legislature over the subject 
of descents and successions is quite absolute, there 
being but little limitation upon it in the Constitu- 
tion. 

See State vs. Smith, 70 Cal., 155; 
Lyons vs, State, 67 Cal., 380; 
Carrasco vs. State, Id., 385; 


People vs. Rogers, 13 Id., 165. 


The power of the Legislature is as plenary in 
California as in most of the States, and the gen- 
eral principles relating to it are as broadly an- 
nounced by its Courts. In People vs. Coleman, 4 
Cal., 49, it is said : 

‘sist. That each State is supreme within its own 
sphere, as an independent sovereignty. 

2nd. That the Constitution of this State is not to be 
considered as a grant of power, but rather as a re- 
striction upon the powers of the Legislature; and that 
it is competent for the Legislature to exercise all pow- 
ers not forbidden by the Constitution of the State, or 
delegated to the General Governmeut, or prohibited 
by the Constitution of the United States.”’ 
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The plaintiffs in error assert the contrary. (Tr., 


44, Bill of Ex.) 
In 1 Story’s Eq. Juris., Sec. 657, (Redf. 10 ed.) 


it is said : 

“In equity, too (and it would seem that the same 
rule prevails at law, though this has sometimes been 
doubted), where there are divers parcels of lands, 
messuages, and houses, partition need not be made of 
each estate separately, so as to give to each party his 
moiety or other portion in every estate. But the whole 
of one estate may be allotted to one, and the whole of 
another estate to the other, provided that his equal 
share is allotted to each. But it is obvious, that, at 
law, such a partition can rarely be conveniently made, 
because the court cannot decree compensation, so as 
to make up for any inequality, which must ordinarily 
occur in the allotment of different estates to each 
party. In equity it is in the ordinary course.”’ 


The general power and jurisdiction to partition 
the estate among the heirs, carries with it the 
power to exercise all the incidental powers usual 
in making partitions. In New Hampshire, it was 
so held in Cheswell vs. Chapman, 38 N. H., 17. 
There it was held that the right of way might be 
given over one of the tracts allotted in severalty. 
The Court said: 

“The authority to give such rights and privileges is 
believed to have been long and generally exercised by 
courts of probate in this State ; and we think the au- 
thority is necessarily implied in the grant of jurisdic- 


, 


yo 
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tion to make partition and division of estates ; because, 
in numerous cases, a judicious and convenient partition 
could not be made witout it. In other jurisdictions 
the power to create such rights and privileges, on par- 
tition, by legal proceedings, has often been recognized. 
We are, therefore, of opinion that the Probate Court, 
upon division of deceased person’s estate, may, in a 
case where necessity or convenience requires it, give 
one share a right of way over land assigned to the 
other shares.”’ 


There can be no reasonable doubt af the power 
of the Legislature to give the Probate Court juris- 
diction to partition the estate in such manner as to 
be fair and just to all, and as a mere mode of ac- 
complishing that, to act upon the principles which 
prevail in Courts of equity in like cases. The 
Code of Civil Procedure of California vests the 
Probate Court with all such powers. It expressly 
provides for assigning the whole to one heir, in case 
the property cannot be divided without prejudice 
or inconvenience to the owners, upon his paying to 
the other parties interested their just proportions 
of the true value, etc. Various sections confer 
upon the Court powers as ample as those exercised 


by Courts of equity in like cases. 


Co. of Civ. Pro., Secs. 1680 to 1686, inclu- 


sive. 


For convenience an appendix is hereto annexed 
which contains all of the Sections of the Code of 
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Civil Procedure in force in 1875, which have a 
bearing upon the subject, to which attention is re- 
spectfully invited. 

Mr. Freeman in his work on Cotenancy and 
Partition, Sec. 559, referring to these sections of 
the Code, says: 

*§ 559. The duties and powers of the commissioners 
are probably co-extensive with those of commissioners 
in an ordinary suit for partition. They ‘may take 
testimony, order surveys, and take such other steps as 
may be necessary to enable them to form a judgment 
upon the matters before them.’ We find no decision 
or statute <lirectly adopting for the guidance of the com- 
missioners or of the Court the principles regulating 
partition in other proceedings, yet we apprehend that 
these principles are necessarily involved in the grant 
of power to make partition. The partition authorized 
is evidently one conducted according to the equitable 
rules long recognized in like proceedings in other 
Courts. ‘Thus, some of the heirs might have conveyed 
portions of the common property, or enhanced their 
value by permanent and costly improvements. If 
partition were enforced at law or in equity, it would 
be the duty of the commissioners and of the Court, so 
fur as might be done without prejudice to the interests 
of the other heirs, to set apart to the heir thus con- 
veying or improving some part of the common prop- 
erty, the part so conveyed or improved. We think 
the same duty arises under like circumstances, when 
the partition is merely ancillary to the settlement and 
distribution of the estate of a deceased person. To 
hold otherwise would be to make the proceeding 
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grossly inequitable, and render the rights of the parties 
dependent upon the Court which happened to have 
jurisdiction rather than upon the established principles 


of jurisprudence.”’ 


Sec. 1686, C. C. P. Cal., expressly authorizes 
the Probate Court to hear and determine all ques- 
tions of advancement and to take the same iuto ac- 
count in making partition, and the like power 
exists in other States. 

Code of Georgia, Secs. 2579-2583; Sims vs. Sims, 
39 Ga., 108; Howells St., Mich. Sec. 5978; St. 
Conn., Ed. 1875, p. 372, Sec. 6; Rev. St. Wis., Sec. 
3958, cited in note in Freeman on Cotenancy and 
Partition, latter part Sec. 559, p. 737. 

The power, therefore, of the Probate Court, in 
making the partition, to allot the land in distinct 
parcels to each heir and to equalize any difference 
in value would seem to rest upon the most substan- 
tial basis. The statute of the State, referred to, 
is but an adoption of the general principles apper- 
taining to the partition of lands as followed in other 
Courts. 

The foregoing views as to the second proposition 
were written before the brief of plaintiffs in error 
was served, and were intended to meet the point 
made in the bill of exceptions. Upon an examin- 
ation however of the assignment of errors in the 
brief of counsel for plaintiffs in error, it will be seen 
that the second proposition in the bill of exceptions 


has been abandoned. 
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(Brief of plaintiffs in error, p. 3.) 

The point made on this assignment is further 
stated as follows (Id., p. 19): 

“A dministratrix, as such, not interested in the Estate 
in a partition, and cannot initiate proceedings there- 
for.”’ 

This objection is based upon the idea that the 
petition of Mrs. Caroline Hawes, found in the 
record and called Exhibit A. (Tr., pp. 14 e¢ seq.) is 
to be treated as the petition of the administratrix 
alone, though she sets forth in the petition the fact 
that she is the widow and one of the heirs of the 
decedent. It is manifest that though she was ad- 
ministratrix and affixed a descriptio persone to the 
subscription of her name to her petition, she was 
nevertheless directly interested in the estate. 
The petition addressed to the Probate Court says: 

“Your petitioner, Caroline Hawes, respectfully 
" : represents that she is the widow of Horace Hawes 
deceased and that Horace Hawes aged 16 years and 
, Caroline C. Hawes aged 10 years, and your peti- 
tioner are the only heirs at law of said decedent.”’ 

The petition then proceeds to set forth all the 
requisite facts to obtain a final settlement, distribu- 
tion and partition. 
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Was not then the petition by one interested ? 
When she added to her name the words, “‘ adminis- 
tratrix of the estate of Horace Hawes,deceased,” did 
she thereby cease to be interested in theestate? Did 
that descriptio persone, nullify the allegations of 
the petition, showing her interest as widow and 
heir? The case entitled “ Jn the estate of Philip G. 
Marrey, deceased, Roderigo Wilkinson, appellant, 
65 Cal., 287, does not sustain this point of plaintiffs 


in error. 

The language of a decision must of course “ be 
construed with reference to the reason and facts 
of the cases,” according to the maxim of Chief 
Justice Marshall in Cohens v. Virginia, 6 Wheat., 


399. 
Uhifelder v. Levy, 9 Cal., 615. 


In the case in 64 Cal., 287, the executor took an 
appeal as executor, and in such a manner as to 
charge the estate with the expenses of the litiga- 
tion if he were maintained. The question involved 
did not affect the estate but only the legatees. 
The Court held : 

‘‘He cannot in any case litigate the claim of one 
legatee as against the others at the expense of the 
estate. (Bates v. Ryberg, 40 Cal. 463.) A fortiori when 
he himself is the legatee whose claim he is attempting 
to maintain, at the expense of the estate, in his capac- 


ity of executor.” 


In the case cited Bates v. Ryberg, the executor 
had no interest either as heir, legatee, or distributee. 
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The case of Cox vs. Ingleston, 30 Vt., 258, will be 
found equally inapplicable. 


Mnder the California Code, however, the admin- 
istratrix as such had the power to make the appli- 
cation for final settlement, distribution and parti- 
tion, in the form adopted in this case, a proposi- 


tion we present under the next head. 


IV. 


These errors present questions so intermingled as 
to require a general treatment together, or more 
strictly speaking, an examination of one neces- 
sarily involves the consideration of the others. 
They necessarily assume the constitutionality of 
the Acts of the legislature under review but it is 
insisted that there were such irregularities in the 
probate proceedings as to render the whole abso- 
lutely null and void. 


The learned counsel for Plaintiffs in error does 
not present in his brief all of the Sections of the 
Code of Civil Procedure necessary to a thorough 
and accurate view of the whole subject. The 
omission is here supplied in the appendix to this 
brief. 

An examination of these various Sections will 
show that provisions are made for annual ac- 
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counts of the administrator and for final accounts; 
also that certain things may be done at the time of 
the settlement of the final account and certain 
things after final settlement. 
Appendix hereto—Secs. 1625, 1634, 1652, 1665, 
1667. 
Sec. 1635 is as follows: 


‘¢ When any account is rendered for settlement, the 


court or judge must appoint a day for the settlement 


thereof ; the Clerk must thereupon give notice thereof, 
by causing notices to be posted in at least three pub- 
lic places in the county, setting forth the name of the 
estate, the executor or administrator, and the day ap- 
pointed for the settlement of the account, which must 
be on some day of a term of the court. The court or 
probate judge may order such further notice to be 


given as may be proper.’ 
Section 1634, as amended in 1873--4, is as fol- 


lows: 


‘¢ If the account mentioned in the preceding section 
be for a final setilement, and the estate be ready for dis- 
tribution, the notice of the settlement must state those facts, 
and must be served, 2 ae or waived in the same 
manner as provided in Section 1539 of this Code relating 
to sales of property ; and, on confirmation of the final 
account, distribution and partition of the estate to all en- 
titled thereto, may be immediately had, without further 
notice or proceedings. If, from any cause, the hearing 
of the account or the partition and distribution be 
postponed, the order postponing the same to a day cer- 
tain is notice to all persons interested therein.’’ 
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Referring to Section 1539, as amended in 1873- 
4, we find it to be as follows: 


“ A copy of the order to show cause must be per- 
sonally served on all persons interested in the estate, 
any general guardian of a minor so interested, and any 
legatee, or devisee, or heir of the decedent, provided 
they are residents of the county at least ten days be- 
fore the time appointed for. hearing the petition, or be 
published four successive weeks in such newspaper in the 
county as the Court or Judge shall direct. If all per- 
sons interested in the estate join in the petition for the 
sale, or signify in writing their assent thereto, the 
notice may be dispensed with, and the hearing may be 
had at any time.”’ 


This section is substantially as the law stood at 
the time of the adoption of the Code. The old 
probate act had been amended in 1861, and Sec. 


157 read as follows: 


“ A copy of such order to show cause shall be per- 
sonally served on all persons interested in the estate, 
at least ten days before the time appointed for hearing 
the petition, or shall be published at least four succes- 
sive weeks in some newspaper as the Court or Judge 
shall order; provided, however, if all persons interested 
in the estate shall signify in writing their assent to 
such sale the notice may be dispensed with.” (Stat. 
Cal. 1861, p. 641.) 


This section has been construed by the Supreme 
Court of California in Pearson vs. Pearson, 46 Cal., 


635. The Court says: 
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*‘Section one hundred and fifty-seven of the Pro- 
bate Act requires that the order to show cause ‘shall 
be personally served on all persons interested in the 
estate, at least ten days before the time appointed for 
hearing the petition, orshall be published at least four 
successive weeks in some newspaper, as the Court or 
Judge shall order; provided, however, that if all per- 
sons interested in the estate shall signify, in writing, 
their assent to such sale, the notice may be dispensed 
with.’ By section two hundred and sixty, the forego- 
ing provision is made applicable to proceedings for 
distribution. There were, then, three methods by 
which jurisdiction might be acquired: first, by a per- 
sonal service on all persons interested in the estate; 
second, by publication for four successive weeks; 
third, by the assent, in writing, to the distribution, by 


, 


all persons interested in the estate.’ 


Turning to the record in this case (Tr., pp. 14, 
et seq.) 1t will be found that these sections of the 
Code were exactly complied with. The adminis- 
tratrix had filed her account for final settlement, 
accompanied with her petition representing the 
estate to be ready for distribution, and it was, as 
appears by the record, in fact, ready for distribu- 
tion. (Tr., p. 8, Finding VIL.) 

Upon this the Probate Judge made the order 
to show cause found in the record (Ex. B., Tr. p. 
18), which is very full and the order concluded as 
follows : 

“And it is further ordered, that notice of the 
foregoing be given by publication, and that a copy 


47 
hereof be published once a week for four successive 
weeks, before said 23d day of March, A. D. 1878, in 


the Daily Examiner, a daily newspaper printed and 
published in said city and county.”’ 


Section 1705 of the Code of Civil Procedure is 
as follows : 

‘‘ When any publication is ordered, such publication 
must be made daily or otherwise, as often during the 
prescribed period as the paper is regularly issued, un- 
less otherwise provided in this title. Zhe Court or 
judge mau, however, order a less number of publications 


during the period.”’ 


This ends the questions as to the order and its 
validity. 

The Circuit Court found : 

‘Pursuant to said order of said Probate Court, of 
the 18th day of February, 1875, being ‘Exhibit B’ 
hereto annexed, the same was published once a week 
for four successive weeks, before said 238d day of 
March, 1875, that is to say: on the 18th and 25th 
days of February, and upon the 4th, 11th and 18th 
days of March, respectively, 1875, in said Daily Hz- 
aminer, a daily newspaper, printed and published in 
said Cityand County.’’ (Tr., pp. 8and 9, Finding IX.) 


These publications were upon /ive successive 
Thursdays, the first being on the day the order 


was made. 


The learned counsel for the plaintiffs in error at- 
tempts to discuss the sufficiency of the evidence 
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to sustain this finding. That he can not do so is 


too well settled for discussion. 


On the 23d March, 1875, the day appointed for 
the hearing, the Court ordered a postponement 
until the 29th March, 1875. (Tr., p. 9, Finding X.) 


The latter part of Sec. 1634 above quoted, ap- 
plies here : 

“Tf, from any cause, the hearing of the account or 
the partition and distribution is postponed, the order 
postponing the same to a day certain is notice to all 
persons interested therein.’ 

On the 29th March, 1875, the matter came on 
regularly for hearing. The first requisite was the 
proof of notice in accordance with Section 1638, 
and the determination by the Court of the fact of 


the notice given. 


Sec. 1638 provides: 


“The account must not be allowed by the court 
until it is first proved that notice has been given as 
required by this Chapter, and the decree must show 
that such proof was mude to the satisfaction of the 
court, and is conclusive evidence of the fact.’’ 


The Chapter referred to embraces Sections 1633 
to 1638, inclusive. 


The decree does show that such proof was made 
to the satisfaction of the Court. 


Whether as declared, such recital would cut off 
all inquirry into the fact, and whether the decree 
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is conclusive evidence of this jurisdictional fact, 
are questions which do not arise here, for no at- 
tempt was made by plaintiffs in error to impeach the 
decree, or to offer any evidence that no such notice 


was given. 


In MeClellan vs. Downey, 63 Cal., 523, the Su- 
preme Court comments on the above section and 
recital, in a case where an attempt was made in a 
collateral action to prove that no such notice was 


given as the recital set forth. The Court said: 


“It did not, then, rest with the trial court in this 
action to hear evidence that the Probate Court had not 
due aud legal proof that proper notice had been given, 
or to find contrary to its recital. The decree of the 
Probate Court on this point was full and ample, as re- 
quired by the statute, as well as to the settlement of 
the account as to the distribution, and is conclusive.”’ 


See, also, to same point: Estate of Sbarboro, 70 
Cal., 147; Estate of Pulomares, 63 Id., 404; Dean 
vs. Superior Court of Sunta Clara Co., Id., 477; 
Wiggin vs. Superior Court, 68 Id., 400. 


In the latter case the Court lays down the law 
as now established in California, as follows: 


‘In a direct appeal from a judgment or order the 
recitals therein are not conclusive, and may be contra- 
dicted by other portions of the record. (McKinlay v. 
Tuttle, 42 Cal. 571.) But in a collateral attack on a 
judgment of a court of superior jurisdiction the recitals 
are presumed to be correct, and every intendment will 
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be indulged in its support. (Drake v. Duvenick, 45 
Cal. 455; Hahn v. Kelly, 34 Cal. 891.)”’ 

It must be remembered also that since 1558, the 
Probate Courts of California have been elevated 
to the rank of Courts of general jurisdiction, and 
all their proceedings are to “be construed in the 
same manner, and with like intendments, as the 
proceedings of courts of general jurisdiction; and 
that the records, orders, judgments, and decrees, of 
the said probate courts, shall have accorded to 
them like force and effect, and legal presumptions, 
as the records, orders, judgments, and decrees of 
the district courts.”’ 

Hittell’s General Laws, Art. 1229—same as 


Stat. of Cal., 1858, p. 95. 


In Burroughs vs. De Couts, 70 Cal., 372, the 
Supreme Court said: 


“Proceedings of the courts of probate within the 
jurisdiction conferred upon them by the law are to be 
construed in the same manner and with the like in- 
tendments as the proceedings of courts of general 
jurisdiction, and their judgments and decrees have 
like force and effect as judgments of the District 
Courts. (Hittell’s General Laws, art, 1229.)” 


See also Brodribb vs, Tibbits, 63 Cal., 80; Rog- 
ers vs. King, 22 Id., 72; McCrea vs. Haraszthy, 
51 Cal., 148; Reily vs. Lancaster, 39 Id., 356; 
Hitel vs. Foote, Id., 440; Hahn vs. Kelly, 34 Cal., 
391. 
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From the above it appears that the Probate 
Court had jurisdiction of the subject matter of the 
settlement of the final account of the administra- 
trix and of the distribution and partition of the 
estate. The notice required by law to be given 
to all persons interested, was duly given. The 
Court thereupon had complete jurisdiction over the 
whole subject of the settlement of the account, of 
the distribution and of the partition of the estate. 
The Court exercised this jurisdiction, settled the 
account and distributed and partitioned the es- 
tate. This would seem to be conclusive of all the 
questions raised by plaintiffs in error, applying to 
the proceedings on and after the 29th March, 1875, 
for any errors or irregularities in those proceed- 
ings as to the mode, manner and course of prac- 
tice, would be mere errors, to be raised on an ap- 
peal, but not in the least affecting the decree when 
sought to be attacked collaterally. The points 
made against the decree, therefore, fall directly 
into the arms of the whole current of cases show- 
ing that any such errors do not affect the question 


of jurisdiction or the validity of the decree. 


See cases supra. 


The language of this Hon. Court in Cooper vs. 
Reynolds, 10 Wallace, 315, is conclusive of the 
case at bar, and is directly applicable here. The 
Court, speaking through Mr. Justice Miller, says: 


“at Ne a SE Re i ha Sac a a ae 
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“The record of this case is introduced collaterally 
as evidence of title in another suit, between other 
parties, and before a court which has no jurisdiction to 
reverse or set aside that judgment, however erroneous 
it may be. Nor can it disregard that judgment, or 
refuse to give it effect, on any other ground than a 
want of jurisdiction in the court which rendered it. 

“It is of no avail, therefore, to show that there are 
errors in that record, unless they be such as prove that 
the court had no jurisdiction of the case, or that the 
judgment rendered was beyond its power. This prin- 
ciple has been often held by this court, and by all 
courts, and it takes rank as au axiom of the law. But 
that its applicability to the present case may be thor- 
oughly understood, reference is made to the most im- 
portant of the decided cases in this court and in the 
Supreme Court of Tenuessee.”’ 


See the cases cited in note to 10 Wall., 316, 
and also Hall vs. Law, 102 U.S. R., 461, Davis 
vs. Gaines, 104 Id., 386; Grignon’s Lessee vs. 
Astor, 2 How., 319; Comstock vs. Crawford, 3 
Wall., 396. 


The learned counsel for plaintiffs in error at- 
tempts to show that the [X Finding of the Court 
(Tr., pp. 8 and 9), on the subject of the publication 
of notice, was not sustained by the evidence. He as- 
serts (p. 30, Brief): “It will be observed that 
there is no affidavit for publication of the notice, 
order to show cause, etc., in the record, and none 
in fact made.” 
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Of course, no such inquiry as to the sufficiency 
of the evidence to sustain the finding of fact can 
be made here. But the bill of exceptions in the 
record shows that two affidavits of publication 
were offered in evidence, marked 2 and 3 (Tr., p. 
43), and they will be found in the record at 
length. (Tr., pp. 45 and 46.) 


As above shown, the Court under Sec. 1705 of 
the Code of Civil Procedure, ordered the number 
of publications to be made and the two affidavits 
show that such order was strictly complied with. 
But even if the Court upon that evidence, found 
the fact wrongly, it cannot be questioned collater- 


ally in this suit. 


Luco vs. Commercial Bank, 70 Cal., 342, 


and cases cited. 


The evidence of Philip A. Roach (Tr., p. 495,) 
was competent to show, as it did show, the fact of 
publication of notice. Without that proof, the pre- 
sumption was that due notice had been given, 
and the Court found that due notice had been 
given. What rule of law was violated in receiv- 
ing this evidence? If it were an error, it could 
not injure the plaintiffs in error. Besides this, 
the proof by the affidavit of Schander rendered 
the evidence of Roach entirely superfluous. A pub- 
lication once a week for four weeks, commencing 


February 18th, 1875, and ending March 18th, 


- 
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1875, was necessarily and undoubtedly a publica- 
tion once a week for four successive weeks, 

There were but four weeks between the dates 
named, and once a week necessarily makes the 
publication once a week in four successive weeks. 

But the whole record must be looked to for the 
purpose of ascertaining what as a whole appears. 
The case of Hahn vs. Kelly, 34 Cal., 408, was a 
case of service by publication of summons. The 


question of jurisdiction was involved. 


The Court says: 

‘*So in the case of service by publication—if the 
affidavit of the printer states that the summons was 
published one month, and yet the Court in its judg- 
ment states that it was published three, or that service 
has been had upon the defendaut, it will be presumed 
that other proof than that contained in the judgment roll 
was made, for not to so presume would be to deny to the 
record that absolute verity which must be accorded to 
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The opinion of the majority of this Hon. Court 
in Pennoyer vs. Neff, 95 U. 8S. R., 720 et seq., is 
directly in point here, and it seems conclusive up- 
on this point. There, as here, a judgment was 
offered in evidence and the proof by affidavit of 
service of summons by publication was involved. 
The Circuit Court of the United States for Oregon, 
“held that the judgment was invalid from defects 
in the affidavit upon which the order of publica- 


D5 
tion was obtained, and in the affidavit by which 
the publication was proved.” (p. 720.) 

This Hon. Court speaking though Mr. Justice 
Field, said (p. 721): 

“There is some difference of opinion among the 
members of this court as to the ralings upon these al- 
leged defects. The majority are of opinion that inas- 
much as the statute requires, for an order of publica- 
tion, that certain facts shall appear by affidavit to the 
satisfaction of the court or judge, defects in such affidavit 
can only be taken advantage of on appeal, or by some 
other direct proceeding, and cannot be urged to im- 
peach the judgment collaterally. * * * If, there- 
fore, we were confined to the rulings of the court below 
upon the defects in the affidavits mentioned, we should 
be unable to uphold its decision.’ 


There is nothing on the face of the record of the 
probate proceedings, to impeach the decree. The 
principle laid down in a series of cases well applies 
here. It is stated by the Supreme Court of Texas 
in Murchison vs. White, 54 Tex., 82, a case involv- 
ing the validity of probate proceedings, as follows: 

‘*Tt is believed that a careful analysis of the cases 
on this subject will show that, in a collateral proceed- 
ing, the only contingency in which the judgment of a 
domestic court of general jurisdiction, which has as- 
sumed to aet in a case over which it might by law take 
jurisdiction of the subject matter and the person, can 
be questioned, is when the record shows affirmatively 
that its jurisdiction did not attach in the particular case. 
Freeman on Judgments, §§ 131-4; id., § 384; Hammond 
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v. Wilder, 23 Vt., 346, cited approvingly in Christmas 
v. Russell, 5 Wall., 307; "Guilford v. Love, 49 Tex., 
715; Fitch v. Boyer, 51 Tex., 337; Williams v. Ball, 
52 Tex., 603.”’ 

The case of Wright vs. Marsh, 2 G. Greene’s 
Iowa Rep., 108 et seq., is instructive on the subject 
of publication of notice. The Court says : 

“ It is next objected that the court acquired no jur- 


isdiction over the unknown owners in consequence of 
the defective publication. The record, it is true, does 
not disclose publication to the full extent required by 
the 9th section of the partition act. That section pro- 
vides for the publication of notice for twelve weeks 


successively in some newspaper printed most conven- 


ient to the place where the court was held, and for 
four successive weeks in some pewspaper printed at 
the seat of government. The twelve weeks publica- 
tion appears to have been regularly made, but the 
record is silent as to the other, with the exception of a 
recital in the partition judgment that the petitioners 
by their counsel made proof of the publication of the no- 
tice previously ordered by the court. It appears then 
that proof of publication was before the court. It 
was considered, and the publication adjudged to be 
such as was required by law. It became a decision of 
that court upon a matter coram judice and whether 
made upon sufficient or insufficient proof, whether the 
court decided correctly or erroneously as to the ade- 
quacy of the publication, it cannot, in this proceeding, 
become a subject of inquiry. It was a question which 
that court alone had the original right to determine, 
and within its legitimate jurisdiction did decide that 
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the publication was sufficient. If erroneous, the party 
affected by it had his remedy; he could have had the 
decision revised and corrected on writ of error, and 
upon that writ only was the question subject to re-ex- 
amination. 

As the record comes from a court of general juris- 
diction it did not become necessary to incorporate iuto 
it a copy of the notice or the proof of publication. 
Without these, the record would have been sufficient- 
ly authentic and conclusive. The authority of the 
court over the subject matterand over the parties, and 
the correctness of the proceedings would have been 
favored by all the force of legal presumption.”’ 
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(Plaintiffs’ brief, pp. 4, 40.) 


Sections 372 and 373 of the Code of Civil Pro- 
cedure of California, relied on, have application 
only to “civil actions” and not “ special proceed- 
ings.” The Code is divided into parts. Part II 
is “of civil actions” and commences at Sec. 307 
and ends at 1059. Sections 372 and 373 refer to 
the parties and modes of proceedings in “ Actions ” 
which is a different class of cases from “ special 
proceedings” which embrace writs of “Mandate and 
“ Proceedings in Probate Courts ”’ 
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and anumber of other special proceedings of a 


civil nature, extending from Sec. 1067 to 1821. 


Secs. 20 to 23, of the code referred to, are as 
follows: 

“§20. Judicial remedies are such as are administered 
by the courts of justice, or by judicial officers empow- 
ered for that purpose by the constitution and statutes 
of this State. 

$21. These remedies are divided into two classes: 

1. Actions; and 

2. Special proceedings. 

22. An an action is an ordinary proceeding in a 
court of justice, by which one party prosecutes another, 
for the enforcement or protection of a right, the redress 
or prevention of a wrong, or the punishment of a pub- 
lic offense. 


§23. Every other remedy is a special proceeding.”’ 


It will be readily seen that Sections 372 and 
373, relied on by plaintiffs’ counsel, have no appli- 
cation to probate proceedings. On the contrary, 
Sec. 1718, C. C. P., directly applies to probate pro- 
ceedings, being part of Title XI, extending from 
Section 1294 to 1809. That section is copied into 
the brief of plaintiffs in error and is as follows: — 

‘*Sec. 1718. At or before the hearing of petitions 
and contests for the probate of wills; for letters testa- 
mentary or of administration; for sales of real estate 
and confirmations thereof; settlements, partitions and 
distribution of estates; setting apart homesteads; and 
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all other proceedings where al! the parties interested 
in the estate are required to be notified thereof, the 
court must appoint some competent attorney at law to 
represent, in all such proceedings, the devisees, lega- 
tees, heirs or creditors of the decedent, who are minors 
and have no general guardian in the county, or who 
are non-residents of the State; and may, if he deem it 
necessary, appoint an attorney to represent tbose in- 
terested who, though they are neither such minors or 
non-residents, are unrepresented. The order must 
specify the names of the parties for whom the attor- 
ney is appoiuted, who is thereby authorized to repre- 
sent such parties in all such proceedings had subse- 
queut to his appointment. The appearance of the 
attorney is sufficient proof of the service of the notice 
on the parties he is appointed to represent. The at- 
torney may receive from the distributive shares of the 
estate set apart for the parties whom he represents, a 
fee not exceeding fifty dollars for his ertire services; 
if there is no distribution of the estate, this fee must 
be paid out of the funds of the estate as necessary ex- 
penses of administration. If, for any cause, it becomes 
necessary, the Probate Court may substitute another 
attorney for the one first appointed, in which case the 
fee must be proportionately divided.” 


The sections of the Code relating to probate 
proceedings no where, that we can find, provide 
for guardians ad litem. Such guardians are limited 
to civil actions merely and no power to appoint such 
guardians in probate proceedings exists. 


The Code in its provisions relating to probate 
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proceedings, instead of resorting to the circuitous 
mode of appointing a guardian ad litem, who would 
in his turn appoint a lawyer, at once in Sec. 1715 
requires the Court to appoint in all important pro- 
bate proceedings ‘‘ some competent attorney at law 
to represent in all such proceedings” all devisees, 
heirs, etc., who are minors and have no general 
guardian. On the contest of a will in like manner 
the Court appoints attorneys to represent minors 


or absent persons—Sec. 1307, C. C. P. 


It was in pursuance of Sec. 1718, C. C. P., that 
the Court appointed Chas. H. Sawyer, a “ compe- 
tent attorney at law,” “to represent said minors 
Horace Hawes and Caroline ©. Hawes, in the par- 
tition and distribution of said estate and all other 
proceedings where all of the parties in said estate 
or said heirs are required to be notified thereof.” 


(T'r., p. 19.) 


This has been the general practice and has been 


sustained in other cases. 


Estate of Gerraud, 36 Cal., 278. 


This appointment was made after the Court had 
obtained jurisdiction, by the notice found by the 
Court to have been published according to law. 

Had the appointment of a guardian ad litem 


been required, the failure to do so would have been 


a mere irregularity to be reached on an appeal but 
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not rendering the proceeding void when attacked 
collaterally. 


Freeman on Judgments, § 151; Simmons vs. Me- 
Kay, 5 Bush, Ky, 25; Montgomery vs. Carlton, 56 
Tex., 365; Beeler vs. Bullitt, 3 A. K. Marshall, 
280; Barber vs. Taylor, 9 Dana, 87; Austin vs. 
Charlestown Female Seminary, 8 Metc. (Mass.), 
196: Bloom vs. Burdick, 1 Hill (N. Y.), 131; Bar- 
ber vs. Graves, 18 Vt., 293. 

The cases cited by counsel for plaintiffs in error 
(p. 42, brief,) will be found to have no application, 
the objections having been made in the proceedings 


at the time they were being prosecuted. 
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(Plaintiffs’ brief, p. 4.) 


It might be enough to say that any irregularity 
in the proceedings in the matter referred to would 
be mere error, not now to be reviewed collaterally 
in this action, as shown by the authorities above 


referred to. 


The cases cited by counsel upon this point may 
be divided into two classes, first, those not at all 
in point; second, those where the question arose 
directly in the case or on appeal and not collat- 
erally. 
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The proceedings of the Commissioner were, 
however, in exact compliance with the law as will 
be at once seen on comparing his report, (Tr., pp. 
25 et seg.) with Secs. 1683, 1684, C. C. P. In fact 
the Commissioner’s report is in a marked degree 
technically exact and his proceedings show an ac- 
curate knowledge of his duties. 

The cases cited by plaintiffs in error on this point 
will be found to have no application. 

As to the right of the Court to partition the 
property in the mode adopted in this case, atten- 
tion is respectfully called to the second proposition 


above in this brief. 
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(Brief of counsel for Plaintiffs in error, pp. 4 
and 50.) 

Sec. 1676, C. C. P., relied on in support of this 
assigninent, must be read in connection with Sec. 
1718, copied above in this brief. It no where ap- 
pears in the record that the infant heirs had any 
general guardian, and therefore it is established 
that there was no such guardian. The Court, 
therefore, under Section 1718, C. C. P., appointed 
the attorney to represent the minors. The attor- 
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ney was duly notified by the Commissioner. (Tr., 
pp. 24, 25.) He not only appeared before the 
Commissioner (Tr., pp. 25, 26,) but before the 
Sourt in the partition proceedings. (p. 26.) Sec- 
tion 1718, C. C. P., expressly declares : 

“ The appearance of the attorney is sufficient 
proof of the service of the notice on the parties he 
is appointed to represent.” 


(See Brief of plaintiffs in error, p. 41.) 


Section 1676, however, if it applies, was com- 
plied with by the publication of the notice con- 
tained in the record. (Tr., pp. 18, 19.) It is 


moreover covered by Finding [X. (Tr., pp. 8, 9.) 


Attention however is respectfully called to the 
fact that Sec. 1676 refers to the partition as di- 
rected by that Chapter of the Code. That Chap- 
ter, XI, commences at Sec. 1656. Partition here 
was made under Sec. 1634 which is in Chapter X, 
providing for a different kind of notice, and pro- 
viding further that “on confirmation of the final 
account, distribution and partition of the estate to 
all entitled thereto must be immediately had, with- 


out further notice or proceedings.” 


Here is a very general power and- jurisdiction 
given, and the mode of its exercise is not provided 
for in the Code and could be proceeded with ac- 
cording to the sound discretion of the Court. 
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This is the rule laid down by the learned Sur- 
rogate of New York in an mtg case— Camp- 


bell vs. Logan, 2 Bradf. Sur. Rep., 9 


The Court here then had the discretion to ad- 
opt the mode of proceeding prescribed under Chap. 
XI, C. C. P., and of course no irregularity could 
affect the validity of the exercise of the general 
power. 

But as observed above, the objection only goes 
to a question of error not to be reviewed collater- 


ally in this action. 
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(Plaintiffs’ brief, pp. 4 & 53.) 

The argument of the learned counsel on this 
head as well as the authorities cited by him, are 
drawn from the principles and cases applying to 
the usual partition in equity among all persons 
who own or claim any interest in the land, and 
not from any authority relating to partition in 
probate proceedings. 

The partition in probate proceedings is only 
ancillary to the settlement of the estate, and is 
not intended to be made between any others than 
the heirs or devisees of the decedent, or those 
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claiming under them. The whole theory and ob- 
ject of the partition excludes parties other than 
those interested in the estate. It is a part of distri- 
bution and no more requires the bringing in of out- 
side parties, than does distribution itself. It will 
be seen by Sec. 1675, C. C. P., (see appendix 
hereto,) that ‘when the estate, real or personal, 
assigned by the decree of distribution to two or more 
heirs, devisees, or legatees, is in common and un- 
divided, and the respective shares are not seperated 
and distinguished, partition, or distribution, may 
be made,” ete. 

The parties interested, who are brought in under 
the machinery of the Code, are oniy the distribu- 
tees, and the proceeding is only between them and 
only affects them. To obtain distribution, the 
notice only brings in distributees, and the decree 
of distribution, to ali distributees in common, does 
not affect the interest of others than the distribu- 
tees themselves. When partition follows, it merely 
changes the joint interests into several interests, 
and each holds his part in severalty just as he 
would have held the tract alloted to him had he 
been sole distributee thereof. The rights of others 
are not affected by the distribution or partition, for 
they are not parties to it. 

In Freeman on Cotenancy & Partition, Sec. 553, 
the learned author says: 


‘©§ 553. The parties to the proceeding must in- 
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clude all persons having any interest in the property 
derived from and under the decedent, and if any of 
such persons are not made parties, whether infants or 
adults, their interests cannot be affected by the parti- 
tion. By property derived from and under the dece- 
dent, we mean such only as is acquired from him by 
descent, devise, or bequest, for if he, in his lifetime, 
conveyed the property or any part of it, the part so 
conveyed constitutes no part of his estate in probate, 
- and cannot be there partitioned. If any of the heirs 
or devisees has conveyed his share, the conveyance 
may be recognized and protected, and the part con- 
veyed set off to his grantee; and a conveyance made 
during the pendency of the proceedings does not im- 
pair the force of the partition. A known vendee must 
be made a party, or the proceedings will not affect his 
interests. ’’ 


The author further says: 


“As the proceeding is merely ancillary to the set- 
tlement of the estate of a decedent, it manifestly can- 
not involve any title not held by him, nor determine 
the title of one of the heirs who claims to be the sole 
owner of the property. Generally questions of title, 
so far as they can arise in probate proceedings, are 
disposed of before the commissioners are appointed to 
make partition. The decree of distribution conclu- 
sively fixes the share of each heir or devisee in the 
estate of his ancestor or testator, and the office of the 
proceedings for partition is merely to segregate the 
shares so fixed from each other, and transform them 
from undivided interests to estates in severalty.”’ 
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In Sec. 558, the same author says : 


““§ 558. Notice by the Commissioners. Before the 
Jommissioners make the partition ‘notice must be 
given to all persons interested in the partition, their 
guardians, agents, or atturneys, by the commissioners, 
of the time and place when and where they shall pro- 
ceed to make partition.. We know of no decision 
determining the effect of an omission of this -notice. 
[t occurs to us, however, that this notice is not juris- 
dictional, because the parties in interest have already 
been brought into Court by the notice required to be 
given when the application is made for the appoint- 
ment of commissioners. ‘The failure to give this no- 
tice is unquestionably a very grave irregularity, justi- 
fying or even requiring that confirmation of the parti- 
tion be refused, and that the commissioners be directed 
to begin de novo, by giving the proper notices. While 
the statute requires notice to be given to ‘all per- 
sons interested,’ we think these words are here used, 
and must be understood, in a qualified sense. The 
warrant of the commissioners is the decree of distribu- 
tion and the order of their appointment. This decree 
is their sole guide. They have no authority to set off 
property to any person not named in such decree, nor 
in proportions variant from the shares or moieties there 
described. The persons named in the decree ought, 
therefore, to be deemed ‘all the persons interested in 
the partition’ and a notice to them sufficient to sus- 
tain the subsequent proceedings of the commission- 


| 


ers. 


These views of Mr. Freeman read in connection 
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with the sections of the Code referred to, seem to 


be unanswerable. 


We also respectfully call attention to the fol- 
lowing authorities : 

‘It is well settled that a decree or judgment in par- 
tition has no cther effect than to sever the unity of 
possession, and does not vest in either of the co-ten- 
ants any new or additional title. After the partition 
each had precisely the same title which he had before; 
but that which before was a joint possession was con- 
verted into a several one. If this be the only effect 
of a judgment in partition, I do not perceive how an 
amicable purtition effected by an interchange of deeds 
could produce uw different result.” 

Wade vs. Deray, 50 Cal., 380; 
Mound City L. & W. A., vs. Philip, 64 Id., 
495. 


In decrees of partition in the Probate Court, 
“mo deed of release of their several proportions 
by one heir or devisee to another is required, as 
the adjudication of the Court, accepting and affirm- 
ing the doings of the Commissioners appointed to 


make partition, is binding and conclusive.” 


1 Washburn on Real Property, p. 586 [450]; 
Freeman on Cotenancy & Partition, Sec. 427; 
Freeman vs. Rahm, 58 Cal., 114; Wright vs. Marsh, 
2G. Greene’s (Iowa) R., 110; 1 Story’s Eq. Juris., 
Sec. 652; In re Gurraud, 36 Cal., 277. 


69 


CONCLUSION. 


It is respectfully submitted that the following 
propositions are established by the statutes and 
authorities above cited : 

Ist. That the Probate Court had the power and 
jurisdiction to partition the estate of the decedent, 
Horace Hawes, Sr., to his heirs on the settlement 
of the final account and distribution ; 

2d. That Mrs. Caroline Hawes, widow of de- 
ceased, was sufficiently interested both as heir and 
administratrix, to file a petition for settlement of 
her final account and for distribution and partition, 
under Section 1634 of the Code of Civil Proce- 
dure ; 

3d. That all notices required by law to all in- 
terested parties were duly given ; 

4th. That the minors were duly represented 
by the only guardian ad litem known to the pro- 
bate code—that is, an attorney at law duly ap- 
pointed ; 

5th. That the preceedings of the Commissioner 
were in accordance with his duties as prescribed by 
law; 

6th. That the action of the Probate Court was 
in accordance with the Code; 

7th. That the Court had jurisdiction in the 
premises, and that its proceedings cannot be at- 
tacked in this case collaterally ; 


8th. That there is no error in the record. 
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The conclusion of the brief of the learned coun- 
sel for Plaintiffs in error has been read with regret. 
With his feeling of disappointment at the unsuc- 
cessful result of some other litigation in which he 
has been engaged against the defendant in error 
here, neither this Hon. Court nor the defendant’s 
counsel have anything to do, as it does not bear 
on the question involved here. If set forth as 
an apology for being engaged now, in an attack 
upon the regularity and validity of the proceed- 
ings in the Probate Court, which were the work 
of his own creation, it need only be said that the 
Defendant in error places no stress upon that 
fact, but relies for an affirmance of the judgment 
upon the substantial principles of law and of right 


herein above set forth. 


To avoid a misapprehension of the case re- 
ferred to—Belcher vs. Chambers, 53 Cal., 635—it 
need only be remarked that in that case the Su- 


preme Court of California merely conformed to the 
decisions of this Hon. Court in Galpin vs. Page, 
18 Wall., 336, and Pennoyer vs. Nef, 95 U. S., 
714, in which it was held, in the absence of the 
attachment of any property : 

‘¢ A personal judgment is without any validity, if it 
be rendered by a State court in an action upona 
money-demand against a non-resident of the State, 
who was served by a publication of summons, but 


upon whom no persona] service of process within the 


State was made, and who did not appear; and no title 


to property passes by a sale under an execution issued 


po upon such a judgment.” 


| That any number of land titles in California 
ever depended upon the validity of mere money 

judgments rendered against non-residents, without 

other service of process than publication, and in 

. the absence of any previous seizure of property by 
attachment, is information for the first time ob- 


tained from the learned counsel's brief 
March, 1888. 
Respectfully submitted, 


, SAMUEL M. WILSON, 


Of Counsel for Defendant in Error. 


APPENDIX. 


Sections of the Code of Civil Procedure of Cal- 
ifurnia in force in the year 1874, when the estate 
of Horace Hawes, Sr., was distributed and parti- 


tioned. 


1633. When any account is rendered for settle- 
ment, the Court or Judge must appoint a day for 
the settlement thereof; the Clerk must thereupon 
give notice thereof, by causing notices to be posted 
in at least three public places in the county, setting 
forth the name of the estate, the executor or ad- 
ministrator, and the day appointed for the settle- 
ment of the account, which must be on some day 
of a term of the Court. The Court or Probate 
Judge may order such further notice to be given 


as may be proper. 


1634. If the account mentioned in the preced- 
ing section be for a final settlement, and the estate 
be ready for distribution, the notice of the settle- 
-p- 4 ment must state those facts, and must be served, 
‘ published, or waived in the same manner as pro- 
vided in seetion 1559 of this Code relating to sales 
of property; and, on confirmation of the final ac- 
count, distribution and partition of the estate to 


all entitled thereto may be immediately had, with- 
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out further notice or proceedings. If, from any 
cause, the hearing of the account or the partition 
and distribution be postponed, the order postponing 
the same to a day certain is notice to all persons 


interested therein. 


1635. On theday appointed, or any subsequent 
day to which the hearing may be postponed by 
the Court, any person interested in the estate may 
appear and file his exceptions in writing to the ac- 


count, and contest the same, 


1665. Upon the final settlement of the ac- 
counts of the executor or administrator, or at any 
subsequent time, upon the application of the ex- 
ecutor or administrator, or of any heir, legatee, or 
devisee, the Court must proceed to distribute the 
residue of the estate in the hands of the executor 
or administrator, if any, among the persons who 
by law are entitled thereto; and if the decedent 
has left a surviving child, and the issue of other 
children, and any of them, before the close of ad- 
ministration, have died while under age and not 
having been married, no administration on such 
deceased child’s estate is necessary, but all the es- 
tate which such deceased child was entitled to by 
inheritance must, without administration, be dis- 
tributed to the other heirs at law. A statement 
of any receipts and disbursements of the executor 
or administrator, since the rendition of his final 
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accounts, must be reported and filed at the time of 
making such distribution, and a settlement there- 
of, together with an estimate of the expenses of 
closing the estate, must be made by the Court 
and included in the order or decree; or the Court 
or Judge may order notice of the settlement of 
such supplementary account, and refer the same 


as in other cases of the settlement of accounts. 


1666. In the order or decree, the Court must 
name the persons and the proportions or parts to 
which each shall be entitled, and such persons 
may demand, sue for, and recover their respective 
shares from the executor or administrator, or any 
person having the same in possession. Such order 
or decree is conclusive as to the rights of heirs, 
legatees, or devisees, subject only to be reversed, 


set aside, or modified on appeal. 


1668. The order or decree may be made on 
the petition of the executor or administrator, or of 
any person interested in the estate. Notice of the 
application must be given by posting or publica- 
tion, as the Court may direct, and for such time as 
may be ordered. If partition be applied for, as 
provided in this chapter, the decree of distribution 
shall not divest the Court of jurisdiction to order 


partition, unless the estate is finally closed. 


1675. When the estate, real or personal, as- 
signed by the decree of distribution to two or more 
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heirs, devisees, or legatees, is In common and un- 
divided, and the respective shares are not separat- 
ed and distinguished, partition, or distribution, 
may be made by three disinterested persons, to be 
appointed Commissioners for that purpose by the 
Probate Court or Judge, who must be duly sworn 
to the faithful discharge of their duties. A certi- 
fied copy of the order of their appointment, and 
of the order or decree assigning and distributing 
the estate, must be issued to them as their war- 
rant, and their oath must be indorsed thereon. 
Upon consent of the parties, or when the Court 
deems it proper and just, it is sufficient to appoint 
one Commissioner only, who has the same authori- 
ty and is governed by the same rules as if three 


were appointed. 


1676. Such partition may be ordered and had 
in the Probate Court, on the petition of any per- 
son interested. But before Cotnmissioners are ap- 
pointed, or partition ordered by the Probate Court 
as directed in this Chapter, notice thereof must be 
given to all persons interested, who reside in this 
State, or to their guardians, and to the agents, at- 
torneys, or guardians, if any in this State, of such 
as reside out of the State, either personally or by 
public notice, as the Probate Court may direct. 
The petition may be filed, attorneys, guardians, 
and agents appointed, and notice given, at any 
time before the order or decree of distribution, but 
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the Commissioners must not be appointed until the 


order or decree is made distributing the estate. 


1677. If the real estate is in different counties, 
the Probate Court may, if deemed proper, appoint 
a Commissioner for all, or different Commissioners 
for each county. The estate in each county must 
be divided separately among the heirs, devisees, or 
legatees, as if there was no other estate to be di- 
vided, but the Commissioner first appointed must, 
unless otherwise directed by the Probate Court, 
make division of such real estate, wherever situ- 


ated within this State. 


1678. Partition or distribution of the real es- 
tate may be made as provided -in this Chapter, al- 
though some of the original heirs, legatees, or de- 
visees may have conveyed their shares to other 
persons, and such shares must be assigned to the 
person holding the same, in the same manner as 
they otherwise would have been to such heirs, 


legatees, or devisees. 


1679. When both distribution and partition 
are made, the several shares in the real and per- 
sonal estate must be set out to each individual in 
proportion to his right, by metes and bounds, or 
description, so that the same can be easily dis- 
tinguished, unless two or more of the parties in- 
terested consent to have their shares set out so as 
to be held by them in common and undivided. 
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1680. -When the real estate cannot be divided 
without prejudice or inconvenience to the owners, 
the Probate Court may assign the whole to one or 
more of the parties entitled to share therein who 
will accept it, always preferring the males to the 
females, and among children preferring the elder 
to the younger. The parties accepting the whole 
must pay to the other parties interested their just 
proportion of the true value thereof, or secure the 
same to their satisfaction, or, in case of the minor- 
ity of such party, then to the satisfaction of his 
guardian, and the true value of the estate must be 
ascertained and reported by the Commissioners. 
When the Commissioners appointed to make par- 
tition are of the opinion that the real estate cannot 
be divided without prejudice or inconvenience to 
the owners, they must so report to the Court, and 
recommend that the whole be assigned as herein 
provided, and must find and report the true value 
of such real estate. On filing the report of the 
Commissioners, and on making or securing the 
the payment as before provided, the Court, if it 
appears just and proper, must confirm the report, 
and thereupon the assignment is complete, and the 
title to the whole of such real estate vests in the 


person to whom the same is so assigned. 


1681. When any tract of land or tenement is 
of greater value than any one’s share in the estate 
to be divided, and cannot be divided without in- 


t< 
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jury to the same, it may be set off by the Commis- 
sioners appointed to make partition to any of the 
parties who will accept it, giving preference as 
prescribed in the preceding section. The party 
accepting must pay or secure to the others such 
sums as the Commissioners shall award to make 
the partition equal, and the Commissioners must 
make their award accordingly; but such partition 
must not be established by the Court until the sums 
awarded are paid to the parties entitled to the 


same, or secured to their satisfaction, 


1682. When it appears to the Court, from the 
Commissioners’ report, that it cannot otherwise be 
fairly divided, and should be sold, the Court may 
order the sale of the whole or any part of the 
estate, real or personal, by the executor or admin- 
istrator, or by a Commissioner appointed for that 
purpose, and the proceeds distributed. The sale 
must be conducted, reported, and confirmed in the 
same manner and under the same requirements 


provided in Article IV, Chapter VII of this Title. 


1683. Before any partition is made or any es- 
tate divided, as provided in this Chapter, notice 
must be given to all persons interested in the parti- 
tion, their guardians, agents, or attorneys, by the 
Commissioners, of the time and place when and 
where they shall proceed to make partition. The 
Commissioners may take testimony, order surveys, 
and take such other steps as may be necessary to 
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enable them to form a judgment upon the matters 


before them. 


1684. The Commissioners must report their 
proceedings, and the partition agreed upon by them, 
to the Probate Court, in writing, and the Court 
may, for sufficient reasons, set aside the report and 
commit the same to the same Commissioners, or 
appoint others; and when such report is finally 
confirmed, a certified copy of the judgment or de- 
cree of partition made thereon, attested by the 
Clerk, under the seal of the Court, must be re- 
corded in the office of the Recorder of the county 


where the land lies. 


1685. When the Probate Court makes a judg- 
ment or decree assigning the residlue of any estate 
to one or more persons entitled to the same, it is 
not necessary to appoint Commissioners to make 
partition or distribution thereof, unless the parties 
to whom the assignment is decreed, or some of 
them, request that such partition be made. 


1686. All questions as to advancements made, 
or alleged to have been made, by the decedent to 
his beirs, may be heard and determined by the 
Probate Court, and must be specified in the decree 
assigning and distributing the estate; and the final 
judgment or decree of the Probate Court, or, in 
case of appeal, of the Supreme Court, is binding 


on all parties interested in the estate. 
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EDWARD KANE V8. THE NORTHERN CENTRAL RAILWAY CO, 


] UNITED STATES, 
Eastern District of Pennsylvania, 


The President of the United States to the judges of the circuit court 
of the United States in and for the eastern district of Pennsylvania, 
Greeting : 

Because that in the record and process and also in the rendering 
of judgment in a suit before you between Edward Kane, a citizen of 
the State of Maryland, plaintiff, and Northern Central Railway 
Company, a corporation duly incorporated and existing under the 
laws of the State of Pennsylvania, defendant, in a plea of trespass 
on the case, a manifest error has intervened, to the great damage 
of the said Edward Kane, as in his complaint has been stated, and 
as it is just and proper that the error, if any there be, should be cor- 
rected in due manner, and that full and speedy justice should be 
done to the parties aforesaid in this behalf, you are hereby com- 
manded that if judgment thereof be given, then, under your seal, 
you do, distinctly and openly, send the record and process in the 
suit aforesaid, with all things concerning them and this writ, so 
that you have the same before the honorable the justices of the Su- 
preme Court of the United States, sitting at Washington, D. C., on 
the second Monday of October next, that, the record and process 
aforesaid being inspected, they may cause to be done thereupon what 
of right ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Philadelphia, this 23rd day 
of April, A. D. one thousand eight hundred and eighty-four, and in 
the one hundred and eighth vear of the Independence of the said 
United States. 

[Seal of U. 8S. Cireuit Court, E. D. Pennsylvania. ] 
SAMUEL BELL, 
Clerk of Cirewit Court U. 8. 


2 THe Untrep STaTEs OF AMERICA, 88: 


To the Northern Central Railway Company, a corporation duly in- 
corporated and existing under the laws of the State of Pennsyl- 
vania, Greeting: 

You are hereby cited and admonished to be and appear ata Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eastern district of Pennsylvania, in the third circuit, wherein Ed- 
ward Kane, a citizen of the State of Maryland, — plaintiff and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment rendered against said plaintiff in error, asin said writ of error 
mentioned, shall not be corrected and why speedy justice should not 
be done to the parties in that behalf. 
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Witness my hand this 16th day of July, in the year of our Lord 


one thousand eight hundred and eighty-four. 
WM. BUTLER, Judge. 


WAYNE MacVEAGH, 
Def’t’s Att’y. 


I accept service of above citation. 


Please enter my appearance for defendant in error. 
July 18, ’84. 

WAYNE MacVEAGH. 
To cl’k Sup. C’t U.S. 


3 In the Cireuit Court of the United States in and for the 
Eastern District of Pennsylvania, in the Third Circuit. 


Epwakp Kang, a Citizen of the State of Maryland, 
v8. 
NORTHERN CENTRAL RatLtway Company, a Corporation duly incor- 
porated and existing under the Laws of the State of Pennsyl- 
vania. 


UNITED STATES OF AMERICA, _ 
Eastern District of Pennsylvania, { ~ ° 


Pleas and proceedings before the honorable the judges of the circuit 
court of the United States in and for the eastern district of Penn- 
sylvania, in the third circuit of October session, 1880, No. 86. 


It is thus contained : 

Be it remembered that on the 24th day of February, A. D. 1881, 
Edward Kane, by his attorneys, James H. Gable and W. F. Bay 
Stewart, Esquires, comes into our court here and sues forth there- 
from a writ of summons against the Northern Central Railway 
Company which, with the endorsement and return thereto, is in the 
words and figures following, to wit: 


4 UNITED STATES, 
Eastern District of Pennsylvania, 


The President of the United States to the marshal of the eastern 
district of Pennsylvania, Greeting: 

We command you that you summon Northern Central Railway 
Company, a corporation duly incorporated and existing under the 
laws of the State of Pennsylvania, late of your district, if it may be 
found therein, so that it be and appear before the judges of the cir- 
cuit court of the United States in and for the eastern district of 
Pennsylvania, of the third circuit, at a session of the same court to 
be holden in Philadelphia on the first Monday of March next, to 
answer to Edward Kane, a citizen of the State of Maryland, ina plea 
of trespass on the case; and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Philadelphia, this twenty- 
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fourth day of February, A. D. 1881, and in the 105th year of the 
Independence of the United States. 
[| SEAL. | W. VON A. WILLIAMSON, 
Pro. Clerk of Circuit Court, U. 8. 


5 Freps’y 25ru, 1881. 


At Philadelphia,in my district, served the within writ on the North- 
ern Central Railway Company by giving a true and attested copy 
of the same to Stephen W. White, secretary of said company, and 
making known the contents thereof to him. 


So answers— 
JAMES M. KERNS, 
U. 8S. Marshal, 
P. C. McCORMICK, Deputy. 


(Endorsed:) No. 86. Cireuit court, Oct. session, 1880. Kane vs. 
Northern Central Railway Co. Summons. Case returnable on the 
first Monday of March next. Jas. H. Gable, W. F. Bay Stewart, at- 
torneys for plaintiff. Returned. Filed March 7, 1881. 


6 And afterwards, to wit, on the 24th day of February, A. D. 
1881, the plaintiff, by his attorneys, comes into court here 
and files his narr, in the words following, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Penna. 


EpWARD KANE 
vs. 
Tue NORTHERN CENTRAL RAILWAY COMPANY. 


Edward Kane, a citizen of the State of Maryland, by his attorneys, 
James H. Gable and W. F. Bay Stewart, complains of the Northern 
Central Railway Company, a corporation duly incorporated by and 
a citizen of the State of Pennsylvania, the defendant in this suit, 
which has been summoned to answer the said plaintiff in an action 
of trespass on the case: For that whereas heretofore, to wit, on the 
twenty-ninth day of February, A. D. one thousand eight hundred 
and seventy-six, the said defendant was the owner and operator of 

a certain railroad, known as the “ Northern Central railway,” 
7 in the State of Pennsylvania, and as such owner and operator 

was on the day and year aforesaid, by its officers, agents, and 
employees, running, operating, and propelling a certain train of 
‘ars, to wit, a train of fifty cars loaded and conveying freight on 
and along the said railroad by means of a certain locomotive and 
steam engine thereto attached, which said engine and locomotive 
was managed and controlled by the employees of the said defend- 
ant; and whereas the said plaintiff was then and there also on the 
day and year aforesaid an employe and servant of the said de- 
fendants engaged and employed by the said defendant as a brakes- 
man to assist as such brakesman in running the said freight 
train of the said defendant; and whereas the said defendant as 
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such railroad company and employer of the said plaintiff was 
in duty bound to furnish safe and proper machinery and cars 
with suitable, safe, and proper steps to and upon such cars 
for the passage and reasonable convenience of the said plain- 
8 tiff as such brakesinan, to pass and repass to and from one 
car to another in the said freight train, in the discharge and 
performance of his duty and employment as such brakesman, yet 
the said defendant, not regarding its duty in that behalf, did negli- 
gently, carelessly, and improperly put and place in the in the said 
freight train of cars one certain house-car, which said house-car was 
not supplied with steps for the purpose aforesaid, by reason whereof 
and for the want of which steps the said plaintiff, although exercis- 
ing due and proper care & diligence, while passing from the said 
house-car, so negligently and improperly put and placed in the said 
freight train as aforesaid without said suitable and proper steps, 
as aforesaid, by the negligence and want of care of said de- 
fendant, to the next car in front thereof, while in the proper dis- 
charge of his duty as brakesman on the said train, at Glatfelter’s 
station, in the county of York, Penna., and while said train 
9 was moving fell from the said house-car, so negligently placed 
as aforesaid in said train by said defendant, and was then and 
there by reason of said defendant’s and want of care in that behalf 
greatly injured in his person, to wit, the loss of both of his legs. and 
was also deprived of the means of earning a livelyhood for himself 
and family at his usual occupation of a railroad employee, and also 
suffered and still continues to suffer great mental distress and bodily 
anguish, and was also thereby deprived of his reasonable prospects 
of continuance and promotion in the line of service as a aibeer 
employee; in all of which said deprivations and sufferings the said 
plaintiff was greatly injured and has sustained large damages, to 
wit, the sum of twenty thousand dollars. 

And for that whereas the defendant, being a body corporate and 
duly incorporated under the laws of the State of Pennsylvania and 
owning and operating a railroad by steam locomotion, commonly 

known as the “ Northern Central Railway,” having employed 
10 the plaintiff and engaged his services as a brakesman to 

assist in running the defendant’s freight trains between the 
station of Marysville, on the said railway, and the city of Baltimore, 
one of the termini of said railway; and whereas the plaintiff, being 
so engaged in the service of and the employ of the defendant, on or 
about the night of the 29th of February, A. D. 1876, and while as- 
sisting in the operating and running of one of the defendant’s 
freight trains as brakesman as aforesaid at or near Gladfelter’s 
station, on said railway, in York county, in the State of Pennsyl- 
vania, and while in the discharge of his duty as such brakesman, 
and while in the act of passing from one of the house or box cars of 
the said freight train to the car next in front thereof, and by means 
of there being no step on the end of said house or box car next the 
car in front thereof in the proper and accustomed place for such 

step and where such step should and ought of right to have 
11 been, and by means of the negligence of and the want of due 
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and proper care on the part of the defendant in not having 
provided for and in not having put a step on the end of said house 
or box car next the car in front thereof as aforesaid, and without any 
negligence or want of proper care on his part, plaintiff fell and was 
injured and suffered serious bodily hurt, to wit, the loss of both his 
legs ; and whereby the plaintiff bas suffered great bodily pain and 
mental anguish, and whereby the plaintiff’s health has been seri- 
ously impaired, and whereby the plaintiff has been deprived of the 
means of earning a livelihood for himself and family in his usual 
and accustomed occupation and employment aforesaid, and also of 
all chance or prospect of promotion in his line of service as a rail- 
road employee, to the great damage of the plaintiff, to wit the sum 
twenty thousand dollars. 

JAS. H. GABLE, 

W. F. BAY STEWART, 

Attorney- for PUff. 


12 Endorsed: No. 86. October sess., 1880, C. C. U. S., E. D. 

of Pa. Edward Kane vs. Northern Central Railway Com- 
pany. Narr. Toclerk C.C. U.S. Filed February 24,1881. W. 
Dubois Miller, W. F. Bay Stewart, York, Penna.; Jas. H. Gable, 46 
St. Paul St., Balto., Md. 


13 And afterwards, to wit, on the 6th day of May, A. D. 1881, 
the defendant, by its attorney, comes into court here and 
files his plea in the words following, to wit: 
Circuit Court of U.S. October Sessions, 1880. 
KANE ) 
vs. - No. 86. 
NorrHern Cent. Rartway. } : 
May 6, 1881. 
Defendant pleads not guilty. 
WAYNE MacVEAGH. 
To clerk U.S.C. C. 
(Endorsed :) 86. October sess., 1880. Kane vs. North. Cent. 
Railway Co. C.C. U.S. Plea. Filed May 6,’81. MacVeagh. 


14 And thereupon it is ordered that a jury come to try the 
the issue joined in this case. 


And afterwards, to wit, on the 12th day of April, A. D. 1882, come 
the parties aforesaid, and the jurors of the jury aforesaid being called 
likewise come, to wit: 


1 James G. Shoemaker. 7 Thomas Reese. 

2 George F. Gale. 8 Richard Dale. 

3 Charles Ashbridge. 9 Nathaniel Ellmaker. 
4 Samuel J. Levick. 10 Alfred 8S. Dingman. 
5 J. Hayes Linville. 11 Oliver Landreth. 


> William O. Robb. 12 William Cromwell. 


Cc 
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Who are duly impanelled, returned, chosen, tried, and sworn or af- 
firmed to speak the truth, &c., in the issue joined in this case. 


And afterwards, to wit, on the day and year last aforesaid, the 
jurors aforesaid, upon their oaths or affirmations aforesaid, re- 
spectively, do say that they find for the defendant. 


15 And afterwards, to wit, on the day and year last aforesaid, 

the plaintiff, by his attorneys, come- into our said court here 
and move- the court for a new trial and file- the following reasons 
therefor, to wit: 


C.C. U.S. Oct. Sess., 1880. 


KANE 
vs. No. 86. 
Nortu’n CENTRAL RAILWAY Co. 


And now, April 13th, 1882, on motion of counsel for plaintiff, the 
court grants a motion on defendant to show cause why a new trial 
‘ should not be granted in the above cause, without prejudice to plain- 
tiff’s right to have a bill of exceptions and to take a writ of error to 
the Supreme Court of the United States. 


Reasons for New Triat. 


1. Because the learned judge erred in holding that under the 
evidence the plaintiff was guilty of contributory negligence. 
16 2. Because the learned judge erred in charging the jury 
that under the evidence in the cause they must find a verdict 
for the defendant. 


(Endorsed :) 86. Oct. sess., 1880. Kane vs. North. Cent. R. W. 
(o. Motion for rule to show cause why new trial should not be 
granted. Filed April 13, 1882. Miller, Gabell, Stewart. 


17 And afterwards, to wit, on the 21st day of April, A. D. 1882, 

come the parties aforesaid, by their attorneys aforesaid, and 
this cause being called for argument on motion for a new trial, and 
having been argued by counsel for the respective parties, and the 
court not being fully advised in the premises, takes further time to 
consider thereof. 


And afterwards, to wit, on the 24th day of April, A. D. 1882, 
come the parties aforesaid, by their attorneys aforesaid, and the 
court being now fully advised in the premises, orders that the mo- 
tion for a new trial be denied and judgment entered on the verdict 
in favor of defendant and against the plaintiff. 


Whereupon judgment is entered accordingly. 


And afterwards, to wit, on the 20th day of June, A. D. 1882, the 
plaintiff, by his attorneys, comes into court here and files his bill of 
exceptions, the same having been sealed by the said court, is in the 
words following, to wit: 


EDWARD KANE VS. THE NORTHERN CENTRAL RAILWAY CO. 7 


18 Be it remembered that in the April session, A. D. 1882,came 

Edward Kane, acitizen of the State of Maryland, intothe circuit 
court of the United States for the eastern district of Pennsylvania, 
and impleaded the Northern Central Railway Company, a citizen of 
the State of Pennsylvania, in a certain plea of trespass on the case, 
&c., in which the said Edward Kane declared (prout narr.), and the 
said, The Northern Central Railway Company pleaded ( prout pleas). 
And therevpon issue was joined between them. 


And afterwards, to wit, at a session of said court, held at the ses- 
sion aforesaid, before the Honorable William Butler, judge of the 
said court, on the twelfth day of April, A. D. 1882, the aforesaid 
issue between the said parties came to be tried by a jury of the said 
district for that purpose duly impanelled (prout list of jurors); at 
which day came as well the said plaintiff as the said defendant, by 
their respective attorneys, and the jurors of the jury aforesaid im- 
panelled to try the said issue, being also called, came and were then 
and there in due manner chosen and sworn or affirmed to try the 
said issue, and upon the trial the counsel of the said defendant 
admitted the company defendant to be a corporation duly incorpo- 

rated under the laws of the State of Pennsylvania; and 
19 thereupon counsel for the said plaintiff called Edward Kane, 
who, being duly sworn, testified as follows: 


I am the plaintiff in this case. I am 31 y’rs of age and reside in 
Baltimore county, Maryland. On the llth of Feb’y, 1875, I went 
as brakeman on the Northern Centra! R. W. and remained in the 
service until the 29th of February, 1876. About half past 12 o’clock 
on the 29th of February, 1876, I left Marysville on the coal train 
South as brakeman; we got the train at Marysville; at the water- 
plug at York Haven I noticed the step being off the first car; I 
called the other brakeman’s attention to it; before we got into York, 
going down grade, I was obiiged to cross over the cars; when we 
got into York I spoke to the conductor about it; I left York with 
the train, as I should do, on the rear end; at Coldfelters the train 
stopped to take water; going into Coldfelters going South the train 
don’t require any brake; while the engineer or fireman or whoever 
did it put the water into the engine I went into the caboose; coming 
into Coldfelters you don’t need any brake no more than putting one 

brake on the train coming South; going North you have to 
20 do some braking down grade; there was no occasion for me 

to climb over the cars there to stop the train; the train was 
stopped and taking water; I don’t know how long they laid there; 
[ went out over the caboose to go into my train, from Coldfelters to 
Baltimore ; going over this car again I went to come down over the 
end the step was off; the step was off was the reason of my falling ; 
when | fell over to the platform I slipped right from that between 
the wheels in between the couplings; I had been in the service 
hefore the accident 12 mos. and 18 days; the service is by the trip; 
we are paid the 13th of every month, but the wages are rated by the 
trip—$1.S0 from Baltimore to Marysville and $1.80 from Marysville 
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to Baltimore ; the distance is 91 miles; the train was made up in 
the yard at Marysville by the conductor, myself, and Frank Cress- 
well, the other brakeman ; the dispatchers have charge of the yard 
and charge of the men at Marysville; they order the cars for putting 
the trains together and give the manifest to the conductor ; he tells 

when to get the cars, what tracks and how many; I did not 
21 know anything of the condition of this particular car and 

did not notice it until going into York Haven; I was going 
over the train to put the brakes down; I called the attention of the 
conductor to it. 


And thereupon counsel for defendant objected to the witness 
stating the conversation between the conductor and witness, and the 
witness continued: 


“T mentioned to the conductor at York about the cars; that the 
fourth car from the caboose was a Hunter car and was bad to get 
over, and this ear with no step, only the top step, was bad also to get 
over, and as a customary thing we put the car off to lighten the 
train at coal yard or the junction, my conductor said if there was no 
perishable freight in this house car he would drop it, for had the 
privilege to do that without telegraphing to Baltimore, if there was 
no perishable freight he would drop it at the coal vard; sometimes 
at the junction, and sometimes at the coal yard. We didn’t get that 
far. I relied on that promise. The other brakeman Frank Cress- 

well was present at that conversation. I remained onthe train. 
22 I went into the caboose to warm myself and toeat. Whenever 

the train stops if we have time we could eat. We hardly 
ever get time on the trip unless it is on the single track. Some- 
times on the single track meeting a passenger train we have 30 
minutes; we have to go twenty minutes ahead of the passenger 
train, and then we have to wait ten minutes before we get started, 
and we can eat in a place of that kind, otherwise we eat just as we 
can; sometimes we go all the way through and get nothing. It was 
a bad cold night; snowing, and freezing and sleeting; it was very 
cold, I like to have froze after I got hurt. It was the 29th of Feb- 
ruary, 1876, somewhere between 4 and 5 o’clock; I had no watch. 
The train was stopping on the main track to take water at Cold- 
felters, sometimes we got there ahead of time, we would have 
15 minutes; we have no specified time for stopping at that 
station. We can’t leave there ahead of time. I don’t know what 
the schedule of time was. We ran by schedule time. I don’t know 
how many cars there were in that train; I didn’t count them; 
but, from the general way of hauling freight I should say in 

the neighborhood of 20 or 25; about that. The crew 
23 consisted of two brakeman, a flagman, and conductor. My 

position on the train was about 8 or 10 cars from the caboose— 
the rear end when the train was running. If the train was stand- 
ing still I could go anywheres on it which I choose. I never got 
any orders against going to the caboose to warm myself. The men 
did it on that and every other road. Oftentimes the front brake- 
man went to the engine. He had not time to get to the rear end of 
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the train, and if it was bad weather he would go totheengine. The 
rear brakeman’s place was the caboose if he wanted to warm him- 
self. 1 always carried my lunch in the caboose. When a train 
stops it is expected of a brakeman to examine the running gear, and 
if there is any break, blocks down, or anything of that kind he can 
fix it and then go into the caboose. I walked over the t yps of the 
‘ars from that position, because I might be left if I wacked on the 
ground. The train leaves as soon as the bell rings and the whistle 
blows. The distance of my train was about 100 feet-—no more than 

that. I had 8 or 10 cars—S8-wheel cars, The reason J was 
24 on top of the car was that the engineer can see the signal 

that all the train is coming; that is one reason you have to 
go up there to give a signal to the engineman that he can see the 
train is coming; trains in starting often lose a portion. He might 
run 8 or 10 miles without it. I have known one to run from Cold- 
felter’s to York without it. 

Q. In consideration of the stormy night did you exercise any pre- 
caution? What did you do? 

A. I left my gloves in the caboose for one thing and never got 
them any more. I did that so as I could get on the train; to hold 
on better with my hands, knowing that I had bad cars to get over. 
I left my overcoat and green coat in the caboose and my gloves. 
The car from which this step was knocked off was a house car 
with 8 wheels. A loaded lumber car was immediately in front 
of it. This house car had an upright brake in the south of it 
and a hand brake in the other end of it—a double-connected 
brake. I fell over the south end. As a general thing the 
steps on such cars are about that far (indicating about two 

feet) apart. They ought to be in the centre of of the 
25 end of the car, right opposite the running boards that 
the men walk on—right beneath the running board, straight 
down ; most of them have 3 steps, some few of those old cars only 
have two steps; but as a general thing there are three steps. That 
one end of this car only had one step; if there had been three, two 
were off, and if there had been two, one was off. When there are two 
steps they are wider apart. If there, then, are three you wouldn’t 
have as far to step as if there were only two. But some cars are 
considerably taller than others. There are no other attachments 
for the convenience of brakeman getting down or up except those 
steps. On the top of the car there is a hand-hold about that long 
(indicating) to take hold of. They are as often on one said of the 
steps as the other. If there is an upright brake the step might be 
on the opposite side. It depends upon which side the upright brake 
is; I don’t- know which side that usually is; more likely on the 
right side, facing the end of the car. In that case the hand- 
26 hold would be on the left side. The direction of the track at 
that point is, I suppose, nearly north and south, as near as I 
can tell; I mean at Coldfelters. The natural way of going down 
over a car would be with my face to the end of the car, my lantern 
on my left hand, and take hold of the hand-hold with my left hand. 
I always threw my lantern over my left arm. In going down over 
2—S4 


ee 


AAA Pp BIOWRA AMI em 


EE, Og ter gee tyes 


le iwi con Ae 


A A esate 


10 EDWARD KANE VS. THE NORTHERN CENTRAL RAILWAY CO. 


a car in that direction I would turn my face about northeast. I 
don’t remember anything particular about the weather, except it was 
very cold and icy; it had been snowing and raining; whether it 
was raining after we left York I do not know; it was blowing; it 
was bitter cold—blowing strong. 

Q. You don’t know whether it was actually snow or ice or what 
it was? 

A. The cars coming from the north often the snow may be a foot 
thick and freeze, and coming down off those steps the ice causes you 
to slip through the cars. At the time I Jay there I know there was 
something falling; whether it was snow or rain I don’t know. I 

laid there a few minutes until a couple of men came up. 
27 This is the way the accident occurred: After leaving Cold- 

felters I walked out on the train as I usually did out of the 
caboose and over the train; getting down the 3d car from the ca- 
boose there was a step off, and in getting down this car, expecting to 
find a step to put my foot there,and not reaching any step, the result 
was I came down on the platform and from the platform down on 
the ground, and the wheels ain’t more than about that far apart (in- 
cating about 23 ft.) Before I could get out three cars and a caboose 
went over ine—my right leg was all—it was off in a manner—all 
crushed up; the clothing kept iton. * * * Those steps are 
usually fastened on a box car with screws—about six screws—three 
on a side. 

Q. Are you able to say, being a railread man, that no car is in a 
fit and complete condition to run unless there are at least two steps 
on a car of that kind? 

A. No, sir; they wouldn’t send them out of the shop—cars just 
built, or any kind ? 

Q. No. Of any kind would acar with only one step be considered 

a good and finished car? 
28 A. [ don’t believe the superintendent would allow it 

if he knew it. It has been done. I have seen them with 
only one brake, I have never seen one with only one step after 
it was finished. I saw the steps off at York Haven; it could 
not by any probability be detached, if it had not been loose, 
unless somebody would have knocked it off or unless they get into 
a wreck. It did not get into any wreck. The step couldn’t have 
been on firmly at Marysville or it wouldn’t have been off at York 
Haven. York Haven is about 20 miles from Marysville. I guess 
we had a smooth run down from Marysville. 

q. Do you know that the company ever kept inspectors at Marys- 
ville whose duty it is to inspect cars before putting them into trains? 

A. Yes, sir; they have in all the yards. I don’t know anything 
about their duties. I never read the book of rules. I have 
often seen them stooping down and looking at the running gears. 
I never seen them then get up on them and examine the running 

board; some cars might stand there a couple of days to make 

29 up a train, and others wouldn’t stand there over 20 minutes. 
| I know the cars were not standing there in this train, because 
we were to make up an express train. We were to leave on the 
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28th, and instead of that we left on the 29th, waiting for cars; 
we had to lie over to get cars to make up the train. I don’t know 
where these cars came from ; I know the train came out of the yard 
at Marysville. That night they annulled the express freight and 
started us out on the coal freight. They use the yard at Marysville 
for shifting cars, having cars for the North, East, and West; they 
will take cars there from Baltimore over to the East, and the North 
burgh. It is a junction—a switching place for all trains ; they make 
up trains there to go to Baltimore, Elmira, and Pittsburgh. I don’t 
know whom the yard belongs to; they call it the Marysville yard 
North and South. Ialways understood that it belonged to the North- 
ern Central Railway Co.—the end that we worked. The Northern 
Central engines were in both yards and shifting; the inspectors at 
the south end were the Northern Central R. W. Company’s and at 
the north end the Pennsylvania men. Our car came out of 
30 the south end. 
Q. Had you ever complained before to your superiors about 
the condition of your cars when they were bad ? 

A. I never went to the train-master; | would speak to my con- 
ductor. None of the brakemen ever go to the train-master; it is a 
very rare thing unless they see “aman violating the rules of the 
company—drunk, or something like that, and then they will report 
him.” 


And on being cross-examined he said: 


I had been in railroad service since 1873. * * * My place on 
that train was 8 or 10 ears from the caboose, to brake to the caboose ; 
my proper station when the train was in motion was about 8 or 9 
cars from the caboose. I would brake to the caboose from my sta- 
tion. If the train wouldn’t stop I would keep on until i had them 
all down; my duties related to that end of the train. When we left 
Marysville I was about 8 or 9 cars from the caboose, between two 
cars, where the brakes were—on the bumper; I remained there until 
the train reached Bridgeport ; it stopped at Bridgeport. Itis likely I 
got off there if itstopped any time. * * * When we left York I did 

not goover the cars from the caboose to m y station; I was talking 
31 to the conductor and brakeman while the fireman was taking 

water, and when the train started I stepped off the platform 
right up to where I need get onto my station; as the train was 
going to Coldfelters I either sat or stood on the car at my post until 
I got there; the train did not need over one brake there; it de- 
pends on how fast the train was going; when we stopped there I 
went to the caboose; I had my coat and gloves on then; there was 
u fire in the caboose; I ate my breakfast; I don’t remember about 
warming my coffee; I took off my coat and my gloves and was eat- 
ing my breakfast when the train started; just as soon as the train 
started I left to go back to my post. I was still eating my break- 
fast when the train gave the signal and started, and after it started 
I went up on the top of the cars without my overcoat and without 
my gloves; they were buckskin gloves, the usual kind worn. I did 
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not have my coat and gloves, because I stayed there eating my 
breakfast until the train was in motion and then went off ina hurry ; 
there was more safety without them. 
Q. As a matter of fact, do you say buckskin gloves are more or 
less safe than holding on with the bare hand? 
32 A. The bare hand is the best. I had taken off my gloves 
for the purpose of eating my breakfast. It had not stopped 
snowing at Coldfelters; it had been snowing that night; there was 
snow and ice on the top of these cars and on the bumpers; on the 
south end of this car there was an upright brake and next it was a 
lumber car; some lumber cars are loaded with steps allowing tie 
lumber to project out a foot—three steps; the boards will run out 
and reach over maybe to the end of the car, one end, so that it is a 
difficult matter to couple them and bad to climb up of course; the 
boards frequently project over the end of the car so as to lessen the 
distance between that car and the one next to it, but they don’t lay 
them only about half as high as a house-car; they lay them up 
towards the house-car; on those upright brakes there is a board 
also, and stepping on that one could step down to the lumber 
ear if the lumber was long and projected over, if not it could 
not be done; it would depend upon how it was loaded; if a 
man was coming from the top of a car it would not depend 
wholly how the lumber was loaded whether it would be 
easier for him to go down and climb up or whether 
Bi) it would be easier to step on this board around the brake and 
step over, because as a general thing there is a cross-piece on 
top of the lumber, and there is very few of them but what a man 
can reach the top of this cross-piece—a piece on the side to hold the 
lumber of-; there would be difficulty in a man’s coming along the 
top of a box-car, then stepping down upon the platform, then around 
an upright brake, and then stepping down on the lumber car; if 
the car ain’t loaded for that purpose—not properly loaded for the 
steps; but it is very often so wide that you couldn’t step it; it is 
often sufficiently narrow to step it also; it depends entirely upon 
how the lumber has been loaded—thai is, how the lumber car is 
adjusted on the top; there was an upright brake on the south end 
of that car and a platform around it, the end next the lumber ear ; 
in getting down the side of a box car like that you don’t take hold 
of the hand hold first in all cases. I have taken hold of the wheel 
of the upright brake, that is a sufficient hold also; each of these 
steps havea hand hold as part of the step, a place where you 
34 hold on with your hand. I don’t know the height of the 
platform. It seems to me it is taller than 64 ft., because I 
never could see the top of any of them, when I was standing on 
the bumper and I was nearly six feet—5 ft. 7 or 8 in—somewhere 
along there, I say the upper step was on. I put my right foot on 
that; my hands were on the car over the hand hold. I don’t 
remember having hold of anything with the other hand; there was 
the wheel there which I said I sometimes took hold of, and there 
was the hand hold and the step. It was the upper step that was on 
the car there wasn’t but one step missing, very likely it had but two, 
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but there was only one on; this step was nearer the top as if it 
ought to have three steps. I remember putting my right foot on 
the top step, and putting the other one where the other step ought 
to have been, and the result was | went down on the platform and 
down on the ground. 
Mr. MacVeaGcu: When he stepped for the second step it was not 
there; in the projection of the first step is a hand hold; he didn’t 
have hold of that. He had one foot on it. He says he was 
35 doing nothing with his left hand that he knows of. 

A. I did not. I said 1 had my lantern on my left hand and 
taking hold of the hand hold. I had my right foot on the step and 
was reachiug for the second step, as | always did before, only not 
finding the step and coming down, missing the step. 


The Court: You loosened your hold above? 


A. Yes, sir; if [ had just thought at that moment that the step 
was gone—I am strong enough to hold my weight with two fingers— 
right at that moment, getting down, if I had just thought that the 
step was gone, I could for that matter have come down on the brake- 
rod—slid down on that; I had climbed up and down before by 
taking hold of the brake-rod with one hand, not the wheel — the 
brake-rod; I could put my foot against the rod, and I could hold 
myself up and get hold of the running board that was there; that 
is the way I got up and down both times before—by the help of the 
brake-rod and holding on, knowing that this step was not there. 


Redirect examination: 


36 It is the customary thing to stay in the caboose until the 

train would make a start, and then as soon as the train started 
I went to my post; we get no notice of the starting of the train, only 
just blow a whistle and start right off ; can’t say how long it stops; 
we might go to a station ahead of time, and if there is anything an 
engineer has to do we might lay five minutes behind hand; this 
was a through train, most of it. * * * As a prudent man, I 
would not jump from the box car to the lumber car in bad weather; 
the majority of them climb up and down from one car to another; 
have heard some say they take off their boots. When the accident 
happened I was going to my place on the train; I had no other duty 
on the top of the cars, as the train was moving off, unless the engi- 
neer calls for a signal, and generally he does do that when the train 
is moving off; there is oceasion for it in all places where the train 
starts or stops, only in cities we ain’t allowed to blow them ; we have 
a right to notice the train when it is ranning to see that it is all 

going; the train might start and go 100 y’ds and then break 
o7 luose. I don’t know that I gave any signal at this particular 

time; can’t remember how my mind was occupied, only going 
to my post; my mind was on that—going where I had a right to be. 


38 And thereupon counsel for the plaintiff called FRANK 
CRESWELL, who being duly sworn, testified as follows: 


I know the plaintiff and defendant. I live in Baltimore. I was 
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in the employ of defendant from July, 1875, to July, 1877, as brake- 
man on a freight train, the last time I was brakeman on the train 
Kane was on, at the time of the accident. My position was front 
brakeman. I remember when we made up the train, getting the 
cars from two different parts of the Marysville yard to make up the 
train. I think there were about 12 cars, as near as I recollect, taken 
from the siding where they had just been backed off by a Pennsy|- 
fania engine on the Pennsylvania road, which runs paraliel with 

the Northern Central at that place. We had taken those cars out 
of that siding and then run to the lower end of the yard—the south 
end—and taken out as many more as was required that we had 
to have. The cars that were taken off the siding which had just come 
off the Pennsylvania R. R. were part of this train. They were 

39 put in the rear end of the train, as near as I can recollect. 
What little time we had I observed whether the running 

gear of some of the cars on the front part of the train was in order. 
We didn’t have many minutes to stop after the train was coupled 
up. It was made up soon after the cars came in. I don’t suppose 
it was over three minutes from the time the cars were put off until 
our engine backed up to the siding and took hold of those cars; and, 
as soon as possible, run to the lower end of the yard—the south end 
of the yard—to get the balance necessary. The reason the cars 
from the Pennsylvania were put in the rear was that it was custom- 
ary in taking cars from any siding in that part of the yard when 
you would get, for instance, more than half your train there it was 
easier to drop them and cut the engine loose and back in from the 
south end and get what few more was necessary to make up the 
train than it was to handle the whole train and back in there to 
couple with one or two more. In this instance the cars that came 
over the Pennsylvania Central were put in the rear of the train 

40) There were car inspectors in the Marysville yard at that 
time. Their duties are to inspect the cars tosee that they are 

in running order. That is as near asl can explain it. I never 
studied their rules. We started from Marysville on time, as nearas 
I can recollect, ranning to Bridgeport. That was the first place we 
stopped. I don’t remember for what cause; whether we were ahead 
of time that night I can’t say; I don’t remember; then we went on, 
and I don’t know the next place we stopped. I remember York 
Haven. 1 don’t remember whether we took any siding between 
Bridgeport and York Haven or not to allow another train to pass 
us. I recollect stopping at York Haven, but can’t say how long. I 
recollect distinctly Kane speaking tothe conductor there. He stated 
to the conductor at York Haven that there was a car in his part of 
the train that had one step off and he considered it unsafe, and he 
asked the conductor, being as it was customary to put off cars at the 
coul yard to lighten the train before going over the heavy 

4] grade—he asked him if he would put this car off at the coal 
yard instead of taking them from the front of the train, as 

was usually done when it was not perishable freight in front. The 
conductor made the remark that he would look over his manifests, 
and if it were possible and there was no perishable freight in this 
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. car he would put it off if he had the chanceatthe coal yard. * * * 


The understanding was that it was to be put off at the junction, the 
coal yard. I didn’t know anything about the accident at the time 
it occurred. We stopped at Coldfelter’s to take water, and from 
there we ran to the coal yard, where the fast time was expected to 
pass on the same track, and we were to be out of the way of the fast 
line at the coal yard. When we got to the coal yard, the fireman 
having something to do, I was sent ahead with the flag in the fire- 
man’s place, being front brakeman. I new nothing of the accident 
until the express came along, and as they passed the baggage- 
master told me Kane was aboard of the express. I was then 
some distance south of the coal yard for the purpose of 
42 flagging a train that might be coming north. It was a fear- 
ful cold night, raining and sleeting. The train was covered 
with ice and snow; that I remember very well. It was most bitter 
cold; the rain was freezing as it fell—a regular winter’s storm. I 
don’t recollect which way the wind was blowing. I would call the 
direction of the track at Coldfelter’s, right at the station, north and 
south. ‘The natural way of getting down overa box car of the char- 
acter of this from which Kane fell would be—of course, in the first 
place, I would take hold of the hand-hold fastened on the top, at 
the end of the left of the car, and then step on the steps; that is the 
way down. As I was going down, after | left go with my hand, I 
would catch the other step I had left. It is according to which side 
of the running board or step, you might say, the iron was placed 
on which hand I would take hold of the holding-on iron with. In 
ears that have an upright brake it is usually on the right side of 
the centre of the car, I think, as you stand facing the end of the 
car; I have seen it on the right-hand side, too, and again on 
43 the left. If the holding-on ircn was on the left-hand side I 
would naturally take hold with the left hand. In a case of 
that kind you usually carry your lantern on the left arm. 

Q. Would it be a safe and prudent way, in a time like that, to 
cross from a box car to a lumber car, to make a jump or step where 
the boards are projected for that purpose on the lumber car? Sup- 
pose the lumber car were piled up with a load projecting so as to 
reach towards the box car, would you consider it safe to spring or 
jump from one car to the other? 

A. No, sir; it would not be safe; as a prudent man, I wouldn’t 
take that way to do it. The proper way would be to climb down 
and then up. 


And upon being cross-examined, he said: 


There is a board around the projection of the upright brake which 
extends out some 4 to 7 inches in width. The coal yard and Han- 
over Junction are substantially the same place. We laid over there 

about 30 minutes; supposed to arrive there 20 minutes be- 
44 fore—I think I am mistaken—10 minutes before, and lay 
there 10 minutes after; I have forgotten.” 


And thereupon the plaintiff rested, and counsel for defendant 
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moved for a nonsuit, and the court declined to enter the same; and 
thereupon counsel for defendant requested the court to charge the 
jury to find a verdict for the defendant; and the court thereupon 
charged the jury as follows: 


He will not grant a nonsuit in this case, in view of the doubt 
which there seems to be upon this subject of the power of the court 
to direct nonsuit. I confess I never saw any occasion for it in 
Pennsylvania. The same result, however, is accomplished where 
the court thinks a party is entitled to a nonsuit by directing 
the jury to find for the defendants. With the question sprung 
upon the court suddenly, as this question has been, we are 

impressed with the belief (and such a belief as we 
45 think it safe to act upon at this time) that the plaintiff has 

not made out a case. We will be willing and glad to hear 
counsel more fully upon this subject upon a motion for a new trial, 
and can then look at the question with deliberation and with better 
hope of avoiding mistake, but, I repeat, at present we are so im- 
pressed with the belief that the plaintiff has not made out a case 
' that we could submit to the jury, and upon which we could allow 
them to find a verdict for the plaintiff, that we feel it to be our duty 
to say to the jury now that they must find for the defendant. If it 
be conceded, as probably it should be, may be, at all events, at present, 
that the defendant was guilty of negligence, the jury cannot find for 
the plaintiff while it appears clearly and distinctly from the plaintiff’s 
testimony that he was guilty of contributory negligence. It is upon 
this branch of the case that the judgment of the court is against the 

plaintiff. The plaintiff discovered this defect in the car— 
46 that is, the absence of the step. His mind was very much im- 

pressed with it. He traveled over the car once, if not twice, 
after having discovered it, both ways. He called the attention of the 
conductor to the subject. He was aware of the danger—aware that 
while he could get back and forth over the car without serious diffi- 
culty it was important that the step should be there. Aware of the 
absence of the step, he notwithstanding sought to use it as if present. 
He did so because he failed to remember what he very well knew and 
what had been deeply impressed upon his mind within a few min- 
utes. While he knew the great occasion there was upon that night 
to observe extraordinary care, for only one moment before, when he 
left the caboose, he omitted to take his gloves and his overcoat, be- 
cause of this danger. Notwithstanding he sought to use this step, 
and let go his hold above, depending upon it, while he knew it was not 

there. He did so through forgetfulness, but that does not 
47 excuse him. He had no other special subject on his mind 

than his own safety at the time. He was going from the ca- 
boose back to the station; that was his only duty. There was noth- 
ing to embarrass him ; nothing to distract his attention. Why he 
forgot it is difficult to understand. Of course, he did forget; that 
is plain, but it affords him no excuse. It was negligence, in the 
judgment of the court—plain, distinct negligence, and that it con- 
tributed to the result is clear. The witness himself says that but 
for this there would have been no difficulty. He could get up and 
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down. He would have held on above and worked himself down at 
the side of the car. There was no trouble about it, and he forgot, 
and the consequence was that he fell under the car and met with a 
very great misfortune. 
Under the circumstances, gentlemen, there is nothing left for the 
court (much as we may all sympathize with this poor fellow) 
48 but to say to you that he has failed to make out a case en- 
titling him to charge the defendant with the consequences of 
his misfortune. 
49 And thereupon the counsel for the said plaintiff did then 
and there except to all of the aforesaid charge and opinion of 
the said court; and, inasmuch as the said charge and opinion so ex- 
cepted to do not appear upon the record, the said counsel for the 
said plaintiff did then and there tender this bill of exceptions to the 
opinion of the said court and requested the seal of the judge afore- 
said should be put to the same, according to the form of the statute 
in such case made and previded. And thereupon the aforesaid 
judge, at the request of the said counsel for the plaintiff, did put his 
seal to this bill of exceptions, pursuant to the aforesaid statute in 
such case made and provided, this 16th day of June, A. D. 1882. 
WM. BUTLER. [t.s.] 


50 Endorsed: No. 86. C.C.U.S. Oct. sess., 1880. Kane vs. 
Northern Central R. W. Co. Bill of exceptions. Filed June 
20, 1882. 


51 In the Cireuit Court of the United States in and for the East- 
ern District of Pennsylvania, in the Third Circuit. Oct. 
Sess., 18580. 


EpwarpD KAwng, a Citizen of the State of Maryland, 

v8. 
Tue NorRTHERN CENTRAL RaiLway Company, a Cor- > No. 86. 
poration duly Incorporated and Existing under the 
Laws of the State of Pennsylvania. ] 


Know all men by these presents that we, Edward Kane, John 
Rodgers, and Robert A. Wilkinson, are held and firmly bound unte 
the Northern Central Railway Company in the full and just sum of 
five hundred dollars, to be paid to the said The Northern Central 
Railway Company, its certain attorney, executors, administrators, or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our successors, heirs, executors, and administrators, jointly 
and severally by these presents. 

Sealed with our seals and dated this second day of July, A. D. 
1884. 

Whereas lately at a term of the circuit court of the United States 
in and for the eastern district of Pennsylvania, in the third circuit, 
in a suit depending in said court between thesaid Edward Kane, a 
citizen of the State of Maryland, and The Northern Central Railway 
Company, a corporation duly incorporated and existing under the 
laws of the State of Pennsylvania, judgment was rendered against 
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the said plaintiff, and the said plaintiff having obtained a writ of 
error, and filed a copy thereof in the clerk’s office of the said court, 
to reverse the judgment in the aforesaid suit, and a citation 
directed to the said The Northern Central Railway Company 
citing and admonishing it to be and appear at a Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next ensuing: 

Now, the condition of the above obligation is such that if the said 
Edward Kane shall prosecute his writ of error to effect and answer 
all damages and costs if he fail to make his plea good, then the above 
obligation to be void; else to remain in full force and virtue. 


o2 


EDWARD KANE. Te} 
JOHN RODGERS. iL: @. 
ROB’T A. WILKINSON. |x. s. 


Sealed and delivered in presence of— 
NICHOLAS R. DORSEY, J. P., 
As to Edward Kane. 


W. Von A. WILLIAMSON, 


SAMUEL BELL, S 
Sureties. 
Approved : 


WM. BUTLER, Judge. 


[Endorsed :] No. 86. October sess., 1880. Circuit court United 
States. Kane vs. The Northern Central Railway Co. Bond surwrit 
of error. Filed July 8, 1884. 


53 UnItTED STATES OF AMERICA, - 
Eastern District of Pennsylvania, | ~~’ 


I, Samuel Bell, clerk of the circuit court of the United States of 
America for the eastern district of Pennsylvania, in the third cir- 
cuit, do hereby certify the foregoing to be a true and faithful copy 
of the original pleas and proceedings in the case of Edward Kane, 
plaintiff, and Tbe Northern Central Railway Company, defendant, 
on file and now remaining among the records of the said eourt in 
my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said court, at Philadelphia, this twenty-sixth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of these United States the 
one hundred and ninth. 

[Seal U.S. Circuit Court, E. D, Pennsylvania. ] 
SAMUEL BELL, 
Clerk of C. C. 


Endorsed on cover: E. Pennsylvania C. C. U. S. No. 84. Ed- 
ward Kane, plaintiffin error, vs. The Northern Central Railway 
Company. Filed October 10, 1884. 
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In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


O 


par We had prepared a Brief, and filed it for the Plaintiff 
in Error; and in doing so, followed the ordinary practice in 
our Court ot Appeals, in the State of Maryland. Upon ex- 
amining the 21st Rule of this Court however, we discovered 
at once what we had failed to comply with its full and specific 
requirements in the manner of presenting the case. We have 
therefore somewhat hurriedly changed the structure of our 
Brief, and filing it anew, ask that the first may be with- 
drawn. Since the preparation of the first Brief also, the 
Defendant has asked what, in a spirit of mutual accommoda- 
tion was promptly and cheerfully granted, some modification of 
the printed Record in this case, by the addition of certain of 
the Stenographic notes, which appear at end of Defendant’s 
paper-book; this would have occasioned the addition of 
a leaf or more to the original Brief. We have, therefore, 
under all the circumstances, thought it best to write the 
Brief anew, 


ee “ * 
Ol Aen eR tials iti natant hl in eaetesnlimetion 


ABSTRACT OF CASE. 


This was an action of trespass on the case, brought by plain- 
tiff in error, a citizen of the State of Maryland, against the 
defendant, a citizen of the State of Pennsylvania, Record, 7, 
folio 18, the same being an action brought to recover dama- 
ges. for personal injuries sustained by plaintiff while in the 
employ of the defendant. Record, 3, 4 and 5, folios 6-11. 


Issue was joined, Record, 5, folio 13, and jury impannelled 
to try the same. Record, 5, folio 14. Upon the request of the 
defendant, after plaintiff's case was in, the Court charged the 


_ jury to find for the defendant, the charge being based upon 
the ground that plaintiff had not made out a case, and upon 


the further ground specifically, of contributory negligence of 
the plaintiff. Record, 16 and 17, folios 44-49. 

Judgment on the verdict was afterwards entered for the 
defendant. Record, 6, folio 17. 


The plaintiff excepted to this charge, and prayed the Court 
to sign and seal his bill of exceptions, which has been done; 
Record, 17, folio 49; and thereupon he sued out his writ of 
error on appeal to this Court. Record, 1, folio 1. 


ASSIGNMENT OF ERRORS. 


First Error—For specification of errors relied on and urged, 
plaintiff in error assigns for the first error, so much of Court’s 
charge as is comprised in the words following, to wit: “at 
present we are so impressed with the belief that the plaintiff 
has not made out a case, that we could submit to the jury, and 
upon which we could allow them to find a verdict for the 
plaintiff, that we feel it to be our duty to say to the jury now 
that they must find for the defendant.” Record, 16, folio 45. 


Second Error—And for the second error, plaintiff assigns 
so much of the Court’s charge as is comprised in the words 
following, to wit: “If it be conceded, as probably it should be, 
may be, at all events, at present, that the defendant was guilty 
of negligence, the jury cannot find for the plaintiff while it 


appears clearly and distinctly from the plaintiffs testimony 
that he was guilty of contributory negligence.” Record, 16, 
folio 465. 

Third Error—And for the third error, plaintiff assigns so 
much of the Court’s charge as is comprised in the words fol- 
lowing, to wit: “The plaintiff discovered this defect in the 
car—that is, the absence of the step. His mind was very 
much impressed with it. He traveled over the car once if not 
twice, after having discovered it, both ways. He called the 
attention of the conductor to the subject. He was aware of 
the danger—aware that while he could get back and forth over 
the car without serious difficulty it was important that the 
step shonld be there. Aware of the absence of the step, he 
notwithstanding sought to use it as if present. He did so 
because he failed to remember what he very well knew and 
what had been deeply impressed upon his mind within a few 
minutes.” Reeord, 16, folio 46. 


Fourth Error—And for the fourth error plaintiff assigns so 
much of the Court’s charge as is comprised in the words fol- 
lowing, to wit: ““While he knew the great occasion there was 
upon that night to observe extraordinary care, for only one 
moment before, when he left the caboose, he omitted to take 
his gloves and his overcoat, because of this danger. Notwith- 
standing he sought to use this step, and let go his hold above, 
depending upon it, while he knew it was not there. He did 
so through forgetfulness, but that does not excuse him.” 
Record, 16, folio 46. 


Fifth Error—And for the fifth error, the plaintiff assigns so 
much of the Court’s charge as is contained in the words fol- 
lowing, to wit: “He had no other special subject on his mind 
than his own safety at the time. He was going from the 
caboose back to the station; that was his only duty. There 
was nothing to embarrass him; nothing to distract his atten- 
tion. Why he forgot it is difficult to understand. Of course, 
he did forget; that is plain, but it affords him no excuse. It 
was negligence, in the judgment of the Court—plain, distinet 
negligence, and that it contributed to the result is clear,” 
Record, 16, folio 47, 


ABSTRACT OF CASE. 


This was an action of trespass on the case, brought by plain- 
tiff in error, a citizen of the State of Maryland, against the 
defendant, a citizen of the State of Pennsylvania, Record, 7, 
folio 18, the same being an action brought to recover dama- 
ges. for personal injuries sustained by plaintiff while in the 
employ of the defendant. Record, 3, 4 and 5, folios 6-11. 


Issue was joined, Record, 5, folio 13, and jury impannelled 
to try the same. Record, 5, folio 14. Upon the request of the 
defendant, after plaintiff's case was in, the Court charged the 
jury to find for the defendant, the charge being based upon 
the ground that plaintiff had not made out a case, and upon 
the further ground specifically, of contributory negligence of 
the plaintiff! Record, 16 and 17, folios 44-49. 

Judgment on the verdict was afterwards entered for the 
defendant. Record, 6, folio 17. 


The plaintiff excepted to this charge, and prayed the Court 
to sign and seal his bill of exceptions, which has been done; 
Record, 17, folio 49; and thereupon he sued out his writ of 
error on appeal to this Court. Record, 1, folio 1. 


ASSIGNMENT OF ERRORS. 


First Hrror—For specification of errors relied on and urged, 
plaintiff in error assigns for the first error, so much of Court’s 
charge as is comprised in the words following, to wit: “at 
present we are so impressed with the belief that the plaintiff 
has not made out a case, that we could submit to the jury, and 
upon which we could allow them to find a verdict for the 
plaintiff, that we feel it to be our duty to say to the jury now 
that they must find for the defendant.” Record, 16, folio 45. 


Second Error—And for the second error, plaintiff assigns 
so much of the Court’s charge as is comprised in the words 
following, to wit: “If it be conceded, as probably it should be, 
may be, at all events, at present, that the defendant was guilty 
of negligence, the jury cannot find for the plaintiff while it 
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appears clearly and distinctly from the plaintiff's testimony 
that he was guilty of contributory negligence.” Record, 16, 
folio 45. 

Third Error—And for the third error, plaintiff assigns so 
much of the Court’s charge as is comprised in the words fol- 
lowing, to wit: “The plaintiff discovered this defect in the 
car—that is, the absence of the step. His mind was very 
much impressed with it. He traveled over the car once if not 
twice, after having discovered it, both ways. He called the 
attention of the conductor to the subject. He was aware of 
the danger—aware that while he could get back and forth over 
the car without serious difficulty it was important that the 
step shonld be there. Aware of the absence of the step, he 
notwithstanding sought to use it as if present. He did so 
because he failed to remember what he very well knew and 
what had been deeply impressed upon his mind within a few 
minutes.” Record, 16, folio 46. 


Fourth Error—And for the fourth error plaintiff assigns so 
much of the Court’s charge as is comprised in the words fol- 
lowing, to wit: “While he knew the great occasion there was 
upon that night to observe extraordinary care, for only one 
moment before, when he left the caboose, he omitted to take 
his gloves and his overcoat, because of this danger. Notwith- 
standing he sought to use this step, and let go his hold above, 
depending upon it, while he knew it was not there. He did 
so through forgetfulness, but that does not excuse him.” 
Record, 16, folio 46. 


Fifth Error—And for the fifth error, the plaintiff assigns so 
much of the Court’s charge as is contained in the words fol- 
lowing, to wit: “He had no other special subject on his mind 
than his own safety at the time. He was going from the 
caboose back to the station; that was his only duty. There 
was nothing to embarrass him; nothing to distract his atten- 
tion. Why he forgot it is difficult to understand. Of course, 
he did forget; that is plain, but it affords him no excuse. It 
was negligence, in the judgment of the Court—plain, distinct 
negligence, and that it contributed to the result is clear,” 
Record, 16, folio 47, 


4 


Sixth Hrror—And for the sixth error, the plaintiff assigns so 
much of the Court’s charge as is contained in the words fol- 
lowing, to wit: “The witness himself says that but for this 
there would have been no difficulty. He could get up and 
down. He would have held on above and worked himself 
down at the side of the car. There was no trouble about, and 
he forgot, and the consequence was that he fell under the car 
and met with a very great misfortune.” Record, 16 and 17, 
folio 47. 


Seventh Error—And for the seventh error, plaintiff assigns 
so much of the Court’s charge as is comprised in the words 
following, to wit: “‘Under the circumstances, gentlemen, there 
is nothing left for the Court (much as we may all sympathize 
with this poor fellow) but to say to you that he has failed to 
make out a case entitling him to charge the defendant with 
the consequences of his misfortune.” Record, 17, folio 48. 


Eighth Hrror—And for the eighth error, plaintiff as- 
signs the whole of the charge delivered by the Honorable 
Court below, and which is embraced in the words following, 
to wit: ”He will not grant a nonsuit in this case, in view of 
the doubt which there seems to be upon this subject of the 
power of the Court to direct nonsuit. I confess I never saw 
any occasion for it in Pennsylvania. The same result, how- 
ever, is accomplished where the Court thinks a party is 
entitled to a nonsuit by directing the jury to find for the de- 
fendants. With the qnestion sprung upon the Court suddenly, 
as this question has been, we are impressed with the belief 
(and such a belief as we think it safe to act upon at this time) 
that the plaintiff has not made out a case. We will be willing 
and glad to hear counsel more fully upon this subject upon a 
motion for a new trial, and can then look at the question with 
deliberation and with better hope of avoiding mistake, but, 
I repeat, at present we are so impressed with the belief that 
the plaintiff has not made out a case that we could submit to 
the jury, and upon which we could allow them to find a verdict 
for the plaintiff, that we feel it to be our duty to say to the 
jury now that they must find for the defendant. If it be con- 
ceded, as probably it should be, may be, at all events, at 
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present, that the aefendant was guilty of negligence, the jury 
cannot find for the plaintiff while it appears clearly and dis- 
tinctly from the plaintiff's testimony that he was guilty of 
contributory negligence. It is upon this branch of the case 
that the judgment of the Court is against the plaintiff. The 
plaintiff discovered this defect in the car—that is, the absence 
of the step. His mind was very much impressed with it. 
He traveled over the car once, if not twice, after having dis- 
covered it, both ways. He called the attention of the conduc- 
tor to the subject. He was aware of the danger—aware that 
while he could get back and forth over the car without seri- 
ous difficulty it was important that the step ‘should be there. 
Aware of the absence of the step, he, notwithstanding, sought 
to use it as if present. He did so because he failed to remem- 
ber what he very well knew and what had been deeply 
impressed upon his mind within a few minutes. While he 
knew the great occasion there was upon that night to observe 
extraordinary care, for only one moment before, when he left 
the caboose, he omitted to take his gloves and overgoat, be- 
cause of this danger. Notwithstanding he sought to use this 
step, and let go his hold above, depending upon it, while he 
knew it was not there. He did so through forgetfulness, but 
that does not excuse him. He had no other special subject on 
his mind than his own safety at the time. He was going from 
the caboose back to the station; that was his only duty. 
There was nothing to embarrass him; nothing to distract his 
attention. Why he forgot it, is difficult to understand. Of 
course, he did forget; that is plain, but it affords him no ex- 
cuse. It was negligence; in the judgment of the Court, plain, 
distinct negligence, and that it contributed to the result is 
clear. The witness himself says that but for this there would 
have been no difficulty. He could get up and down. He 
would have held on above and worked himself down at the 
side of the car. There was no trouble about it, and he for- 
got, and the consequence was that he fell under the car 
and met with a very great misfortune. Under the circum- 
stances, gentlemen, there is nothing left for the Court (much 
as we may all sympathize with this poor fellow) but to say to 
you that he has failed to make out a case entitling him to 
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charge the defendant with the consequences of his misfortune.” 
Record, 16 and 17, folios 45, 46, 47 and48. 


Ninth Error—And plaintiff assigns for the ninth error, that 
the Court erred in instructing the jury to find a verdict for 
the defendant, when the evidence given at the trial, with such 
inferences as the jury could justifiably draw from it, was suf- 
ficient to supy ort a verdict for the plaintiff. 


Tenth Error—And plaintift assigns for the tenth error, that 
the Court erred in instructing the jury to find a verdict for the 
defendant, when negligence of the plaintiff was not the only 
and necessary inference to be drawn from all the facts and cir- 
cumstances disclosed by the evidence offered in this case :—the 
evidence otherwise in the case being sufficient to support a 
verdict for the plaintiff, should the jury have found that plain- 
tiff had not been guilty of contributory negligence. 


BRIEF OF THE ARGUMENT. 


Defendant’s Negligence. 


Plaintiff was employed as a brakeman upon defendant’s 
ailway, between Marysville Yard and the city of Baltimore, 
the distance between the two places being ninety-one miles. 
Record, 7, 8 and 11, folios 19, 20 and 29. And was so en- 
gaged on the night of the 29th February, A. D. 1876, helping 
conduct a freight train of cars south from Marysville to 
Baltimore. Record, 7, folio 19. 


This train was made up at the Marysville Yard on the 
night of the 29th February, A. D. 1876. Record, 11, folio 29. 
The defendant had inspectors of cars at their yard at Marys- 
ville, whose duties, it seems, were to examine the running 
gear of the cars, and see that the cars were in running. order, 
Record, 10, folio 28 ; Record, 14, folio 40. 


The duties of inspectors were in this case rendered useless, 
and suspended practically by the orders of the dispatcher, in 
the hasty throwing together of the train. Record, 8, folio 20; 
Record, 10 and 11, folio 29; Record, 14, folio 39. 


In the rear end of this train was a house or box car, the third 
from the caboose, with the step off the south end, or end of the 
ar toward the engine, and which must have been off at Marys- 
ville, or so loosely on as to be even more dangerous than if it 
were off; the fourth car from the caboose, or the one immedi- 
ately in front of this car, was a loaded lumber car. Record, 
9, folio 24; Record, 10, folios 27 and 28. See end of Appen- 
dix to defendant’s brief. 


There seems to have been several cars in this train in bad 
condition. Record, 8 and 9, folios 21 and 24, And this 
particular car with the step off, was one of a few very old cars ; 
or if that were not so, and if it were a car of more recent con- 
struction, then éwo steps were off. Record, 9, folio 25. 


1. Plaintiff, in entering the service of this defendant corpo- 
ration, took the risk of dangers ordinarily incident to the ser- 
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vice only, the obligation of the master being ‘o furnish, provide 
and maintain sufficient, safe, adequate and suitable machinery and 
cars for the use of plaintiff; that the furnishing and the putting 
into its train a car, the character of which involved peril of life 
and limb to plaintiff, was an act of gross negligence on the 
part of the defendant, cannot, under the law applicable to such 
a state of facts, be well disputed. 
Mullen vs. Steamship Co., 28 P. R. Smith, 32. 
Snow vs. Housatonic R. R. Co., 8 Allen, 446. 
Tlough vs. Texas Pacific R. R. Co., 100 U.S. 213. 
Gilman vs. Eastern R. R. Co., 13 Allen, 440. 
Northern Pacific R. R. Co. vs. Herbert, 116 U. 
S. 642. 


2. And the negligence is every whit the same, whether it 
be that of the master himself or that of certain of his em- 
ployees, charged with the duty of furnishing and supplying 
safe and suitable machinery and appliances. 


Corporations can act only by and through their agents and 
representatives, and the negligence of the car inspectors at 
Marysville in allowing such a car to be put into the train was 
the negligence of the defendant corporation. 

Northern Pacific R. R. Co. vs. Herbert, supra, 
Brann vs. Chicago, Rock Island and Pacific R. R. 
Co., 53 Lowa, 595. 


8. The duty of inspection and repairing is one that is to be 
continuously performed and positively fulfilled. And the cor- 
poration is equally chargeable, whether the negligence was in 
originally failing to provide or afterwards failing to keep its 
machinery and cars in a safe condition and repair. 

Brann vs. Chicago, Rock Island and Pacific R. R. 
Co., supra. 

Hough vs. Texas Pacific R. R. Co., supra. 

Ford vs. Railway Co., 110 Mass. 241. 

Wharton on Negligence, section 211. 
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4. Ifthe duties of these inspectors were limited in their 
scope, and did not fully cover that of cars with such defects as 
these ; or, if as seems to have been the case, under a higher 
authority, the duty of inspection was in this instance altogether 
dispensed with, then the fault and negligence of the defendant 
company is greatly aggravated. As said by this Court, where 
a somewhat similar state of facts existed: “Its negligence in 
that case would have been in the highest degree culpable.” 
Aud again, in the same case, it is said: “If, however, one [i. 
e., an inspector] was appointed by it charged with that duty, 
and the injuries resulted from his negligence in its perform- 
ance, the company is liable.” 

Northern Pacific R. R. Co. vs. Herbert, supra. 


5. It may seem superfluous to argue in this Court after 
the citation of Herbert’s case, 116 U. S. supra, that car in- 
spectors or dispatchers, or whoever they may be who order 
the making up of the trains and inspect them, are not fellow- 
servants, in a legal sense, with the brakeman, who helps con- 
duct the train to its destination afler it has been duly furnished 
by them, the representatives of the master. 


The duties of the dispatchers or inspectors relate to the 
furnishing of safe and suitable machinery and cars; the duties 
of the brakemen and others to the use of it. 


In the one instance the acts of those charged with the duty 
of furnishing machinery and cars are the acts of the master 
himself; in the other instance in the use of the cars when fur- 
nished, saving and excepting the conductor, the whole crew 
of trainmen are fellow-servants, having one common purpose 
and one common end to attain, under one common employs. 
ment, in the-use of the thing, the safe conduct of the train to its — 
destination. The conductor, however, in such case is the rep- 
resentative of the master, being clothed with the general authority 
of the master as to the running of the particular train, and, there- 
fore, not within the rule relating to the negligence of fellow- 


servants. 


Chicago, Milwaukee and St. Paul R. R. Co. vs. 
Ross, 112 U. 8. 377. 
Shanny vs. Androscoggin Mills, 66 Me. 420. 
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Promise of the Conductor. 


At York Haven, in going over the cars, the plaintiff 
discovered that the step was off the particular car mentioned. 
Record, 8, folio 21. He complained, it seems, at once, and 
afterwards at York, to his conductor, about the condition of the 
cars, and this one in particular, and was promised that this 
car with step off should be put off and out of the train at the 
junction or coal yard. Record, 8, folio 21; Record, 14 and 15, 
folio 41. 


It was customary for plaintiff to complain in such matters 
to his conductor; Record, 11, folio 30; and in this instance he 
relied upon the promise made by the conductor, Record, 8, 


folio 21. 


1. Where the servant is induced to continue in the service by 
promises of superior officers that defective machinery, or, as 
in this case, defective and dangerous cars, shall be removed, 
tie servant assumes no additional risk, and if injured thereby 
the master is liable. 

Clark vs. Holmes, 7 Hurlstone & Norman, 942-3. 

Lanning vs. New York Central R. R. Co., 49 N, 
Y. 533. 

Patterson vs. Pittsburgh and Connellsville R. R. 
Co., 26 P. F. Smith, 393. 

Snow vs. Housatonic R. R. Co., supra. 

District of Columbia vs. McElligott, 117 U. 8. 621. 


2. The primary duty of the servant is obedience to orders 
of his superiors; and he by no means occupies an equal plane 
with the master in respect to his continuing or not continuing 
in the service; and it isa question for the jury whether he 
voluntarily assumes the risk of the service, even when he re- 
mains without a promise to repair or remove defective machi- 
nery or incompetent servants. 

Patterson vs. Pittsburgh and Connellsville R. R., 
Co., supra. 

Lanning vs. New York Central R. R. Co., supra. 

Railroad Co, vs. Keary, 3 Ohio St. 201. 


—————EEo= Cr ror 
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Was the plaintiff guilty of contributory negligence ? 
I. 


1. Plaintiff’s post or station on the train was eight or nine 
cars forward from the caboose; his duties related to that sec- 
tion of the train, and as occasion required, he applied the 
brakes from his station on the train back to the caboose, and 
otherwise had charge of that end of the train. Record, 11, 
folio 30; Record, 13, folio 36. And this was the position 
occupied by plaintiff on the night of the accident, when the 
train left Marysville, and he stayed there at least until the 
train reached Bridgeport. bid. 


2. The train was running on freight schedule time, but it 
nowhere appears that trainmen were furnished with sched- 
ules, and plaintiff did not have a watch. Record, 8, folio 22. 

In the run from Marysville southward, the first stop made 
seems to have been Bridgeport; the second, York Haven, 20 
miles from Marysville; the ¢hird, York, and the fourth, Cold- 
felters, the place of the accident. Record, 11, folios 30 and 
31; Record, 7, folio 19. 


8. Before the stop at Coldfelters, as it will appear from a 
close reading of the evidence, the plaintiff had gone over 
these cars twice, ina northerly direction, going from this posi- 
tion in the train toward the caboose, as he was accustomed to 
do in putting down the brakes of the train ; the first time going 
over them was when coming into York Haven, where the 
step was discovered off; Record, 8, folio 21; and the second 
time at the next stop, when coming into York. Record, 7, 
folio 19. The next stop was Coldfelters, and coming into 
that place, no braking is needed, it being up grade going 
south. Record, 7, folio 19. 


4. At York, plaintiff took his position by stepping right up 
into it off the platform, and kept it until the train got to Cold- 
felters. The plaintiff had not therefore gone down over the 
south end of the car, where the step was ofl, unless, which is 
barely possible, when the train was leaving York Haven. 
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5. He had climbed up over the south end of the car wanting 
the step; twice, as we have just seen; but there is no evidence 
that he had climbed down over the south end of that car before 
the accident. Plaintiff speaks of having “ got up and down 
both times before,” and of having “climbed up and down 
before,” Record, 13, folio 35, ‘both times” evidently referring to 
his having gone over the cars ¢wice, as has been seen, in braking 
the train; and the reasonable finding of the jury here would 
be that witness here speaks of the two ends of the two cars 
next each other; that is, down the end of one, and up the end 
of the next; down over the north end of the lumber car, imme- 
diately in front, and up the south end of the car with no 
step on. 


Plaintiff says: ‘“‘ When we left York I did not go over the 
cars from the caboose to my station.”’ Record, 11, folio 31. 


6. To rebut this state of facts, apparent as we contend in 
the Record originally printed, the defendant has introduced at 
the end of his paper-book a section of the testimony in the 
case as it appears in the stenographic notes, and which it is 
agreed shall be read as part of the printed Record. 


7. That portion of this supplement to the Record which we 
think may be the only part important, is comprised in the 
following questions and answers on cross-examination of 


plaintiff : 

QY. Did you go back over your train at York Haven to the 
caboose ? 

A, Yes sir. 


Y. Then you got down off of this car at the south end, 
and on the lumber car and over it and down over the two 


other cars ? 
A. I didn’t have to climb down all of them. I jumped from 
one to the other. 


%. You did pass, as a matter of fact, clear from your station 
back to the caboose at York Haven, and got down into the 


caboose ? 


A. Yes sir. 


@. When you left York Haven, after taking water, you 
went back over the same train to your station ? 


A. Yes, sir. 


@. After leaving York Haven you went back from the ca- 
boose, over 8 or 9 cars, to your station ? 


A. Yes, sir. 


8. That the plaintiff did pass over the car with the step off, 
at least once in the same direction he was going when the 
accident happened, may, under this testimony, be for the present 
conceded; that, however, in doing so it affirmatively appears 
that he climbed down over the south end of this car where the 
step was off we very confidently deny; and it is just one of 
the facts among others involved in the case, which we insist 
cannot be affirmed one way or the other until the jury shall 
have passed upon it. 


9. So far indeed from showing that the plaintiff had as a 
matter of fact climbed down over the car with the step off, is this 
testimony, that it may be almost affirmed the other way, that 
he did not. When, in the second question quoted, he was inter- 
rogated about this very car, specifically, and about getting down 
specifically, his answer was “I did not have to climb down all 
of them. J jumped from one to the other.” 


10. That the plaintiff had not at any time before the acci- 
dent gone down over that end of the car where the step was 
missing, is of course very important, as plaintiff in that case 
would not have the benefit of previous experiment, so as to 
have the natural advantage of placing his hands and feet nezt 
time in the right place, somewhat instinctively or mechanically. 


11. This is evidenced by mention made of it in the charge, 
where the Honorable Court has assumed it to be a fact in the 
case that the plaintiff had made the descent of the particular 
car over the end, with the step off, not once but twice; what 
. was the particular fact was for the jury to find; and this sec- 
tion of the Court’s charge, therefore, constitutes Plaintiff's 
Third Assignment of Error, 
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12. It is usual and customary for brakemen on rear end of 
the train to go into the caboose when the train stops, to warm 
themselves and to eat; plaintiff always carried his lunch in 
the caboose. Record, 8 and 9, folio 23. 


13. The only notice the trainmen have of the starting of the 
train is the blowing of the whistle by the engineer, and there- 
upon the train starts instantly. Record, 9, folio 23; Record, 
13 folio, 36. 


14. A heavy winter’s storm was blowing at the time of the acci- 
dent, the rain freezing as it fell, and ice and snow driving 
through and before a terrible gale. Record, 15, folio 42; 
Record, 10, folio 26. It had been snowing that night. Ree- 
ord 12, folio 32. 


15. As he had a well-recognized right to do, and in considera- 
tion of the cold and severity of the storm it was necessary for 
him to do, plaintiff, upon the train stopping at Coldfelters, 
went to the caboose to warm himself and eat his breakfast. 
There was a fire in the caboose. Record, 7, folio 19; Record, 
8, folios 22 and 23; Record, 11, folio 31. 


ITT. 


16. Plaintiff was eating his breakfast in caboose at Cold- 
felters when whistle blew and train started. Record, 11, 


folio 31. 


17. In going to his station on the train, plaintiff was obliged to 
go over the top of the cars, for two reasons: One, that other- 
wise he might have been left; and the other and more impor- 
tant one, that he might signal to the engineer from the top of 
the cars that the train was all intact and unbroken. Record, 


9, folios 23 and 24. 


18. Asa precautionary measure, plaintiff left his overcoat and 
gloves in caboose to better insure his safety in going over the 
cars. Record, 11, folio 31. See appendix and agreement of 
counsel at end of this brief, 
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19. In going down over the south end of the third car from the 
caboose, the car with the step off that end, and in the natural 
way of getting down, first grasping the hand-hold on the top 
of the car with his Jef hand, his lantern over the left arm, and 
next placing his right foot on the fop step, the plaintiff reached 
with his left foot for the second step, which was not there; 
missing the step, the natural shock or pull of the body at once 
wrenched his hand from the hold above, or eaused him to let 
go his hold; and letting go his hold, plaintiff fell first to the 
bumper or platform of the car, and that being covered with ice 
and snow, he slipped off and down between the couplings of 
the cars, and was run over by three cars and the caboose, sus- 
taining such personal injuries as resulted in the loss of both 
of plaintiffs legs. Record, 7, folio 20; Record, 9, folio 24; 
Record, 10, folio 27; Reeord, 12 and 13, folios 34 and 35. 


20. In going down over this car, plaintiff's face would be about 
northeast, and facing the winter’s storm, ordinarily from that 
direction, of driving sleet and ice. Record, 10, folio 26. 


21. The plaintiff, so far as his own acts were concerned, did not 
deliberately nor negligently place himself in the way of danger ; 
he was in the line of his duty, Ais mind preoccupied with 
that, and he does not know but there may have been, and 
generally was, a call from the engineer for a signal; and this call 
for a signal as liable to come at one moment as at another, and 
possibly just when plaintiff was in the acl of climbing down, it 
is to be noted, 

22. His misfortune was brought about by what was entirely 
beyond his control, to wit : momentary forgetfulness ; flight of wits 
on the instant; sudden lapse of thought. Ue says: “If I had 
just thought at that moment that the step was gone,” &c. ; 
“right at that moment, getting down, if I had just thought that 
the step was gone,” &c. Record, 13, folios 35, 36 and 37. 

IV. 

23. Plaintiff exercised not only reasonable care, but very 
great precaution, in leaving his overcoat and gloves in the 
caboose. Record, 9, folio 24. 

He had not only a right to be in caboose, but as a matter of 
humanity it was both necessary for both warmth and food, 


aia a seamen nmeacarca nn 
pss ee eee aera lle ranenicamsicanr-an, 


16 


that he might be able to perform his duties; and had he al- 
lowed himself to become numb and cold from exposure, not 
going there, he would in that very way have been wanting in 
his attention to his own personal safety. 


That the men may thus in some manner care for and pro- 
tect themselves, is one of the purposes of the caboose. 


Plaintiff’s mind, in going from the caboose to his station on 
the train, was occupied with his duty. Record, 13, folio 37. 


Engineer generally called for a signal when train was moving 
off. Record, 13, folio 36. 


» Car with step off was only third one from the caboose. Rec- 
ord, 10, folio 27. 


Plaintiff was descending south end of this car when‘ he fell. 
Record, 9, folio 24. 


Suppose, when just in the act of making the descent, or even 


when reaching for the missing step, the whistle of the engineer 
had shrieked out fora signal from plaintiff, might not his mind 


have been so momentarily disturbed and abstracted as easily to 
explain his forgetting on the instant? 


When turned to make the descent over the end of the car, 
plaintiff’s face was about northeast, and facing a wild, and for 
him, a tragic storm. Record, 10, folio 26. 


Suppose, again, a smal! pellet of ice, of which an innumer- 
able quantity was driving before the wind, had struck plaintiff 
in the eyes, on the nose or ears, or some portion of the face 
where more than ordinarily sensitive, naturally the pricking or 
slinging sensation thus produced might for the instant call off 
the mind from the step, and that instant might have been the 
fatal moment. 


Or again, just at that critical juncture, the wind that was 
blowing may have for the moment interfered with or threat- 
ened to interfere with the lantern that plaintiff was carrying; 
or even so commonplace a thing as the wind disturbing the 
hat on plaintiff’s head might have occurred; these are trifling 
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incidents, yet sufficient nevertheless, to afford an explanation 
of how the plaintiff may have, for the moment, forgotten the 
step, for it is to be noted that it was all the work of a moment. 


24, Plaintiff says brake-rod was there, not the wheel on 
top, but the rod, which, “had he just thought right at that 
moment,” he could have taken hold of; this rod was, as shown 
in the testimony, to right of plaintiff, on opposite side from 
hand-hold above. Printed Record, 9; bottom, and 13, middle. 


But this catching at the brake-rod was also the work of a 
second ; had plaintiff “ just thought at that moment,” he could, 
on the instant, have thrown out his right hand and grasped this 
rod; or had he, possibly when on top of the car, and just as 
he made the first step of the descent, ** have thoughl,” he might 
have, at that moment, grasped the brake-rod and have “ slid 
down that.” 

V. 

25. But it is respectfully submitted that lapse of meme -y, 
absent mindedness, abstraction, or flight of wits momentarily, is 
not in itself either culpability or negligence. 

In legal phrase, plaintiff, to preclude recovery, must be 
“ quilly of contributory negligence.” 

In the whole range of the law and of thé cases, can it be 
found that the law has fustened culpability, such as is involved 
in the very word guilty, yepon any one when ao other element 
or attribute of the mind was involved, except memory, and 
only memory ? 


Can we speak of a man as guilty of negligence, or even discuss 
intelligently the question of negligence in any aspect, unless we 
first bring to its consideration the direct operation of the human 
will, or such a condition of things as presumes this attribute 
of mind to have had full play? 


The very idea of negligence is inseparable from the idea of 
the act of the will. Something voluntary.. Mere lapse of 
memory, unassociated with any voluntary act of the will, does 
not of itself constitute negligence, 
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An apt illustration of its being so associated with culpabil- 
ity on the part of one who would be guilty of contributory 
negligence, might be put as follows: A man about to cross a 
railroad track, when at the distance of one hundred yards 
from it sees an express train coming at tremendous speed, but 
as yet some distance away. At the point supposed two ways 
are open to him to reach the other side of the railroad—one, 
somewhat circuitous and farther, but under the railroad, and 
so, absolutely safe; the other over the track in front of the 
coming train,which he may, he thinks, easily make if his steps 
are a little quickened; but at the moment of danger, as it 
afterwards transpires, Ais wits leave him, and although the 
engineer may have been and was grossly negligent in the run- 
ning of the train, yet but for his instant lapse of memory he 
would have avoided the injuries received. 


The man in such case was guilty of contributory negligence; 
but why, because he forgot on the instant, danger was im- 
pending? Surely not; it all lies back of that, and relates to 
the time when, in the full exercise of his faculties, he chooses 
the path of danger instead of that of safety. His plea of for- 
getfulness cannot help him in that case, because he had already 
deliberately passed the danger line. 


And so in every case of negligence it comes to some point 
of actual deliberation, or where deliberation must be pre- 
sumed. 


But now, was the conduct of plaintiff at any time that of a 
parallel case? Was he at fault in anything he did up to the 
fatal moment of reaching for the step, or when about com- 
mencing the descent of the car? 


Was or could there have been deliberation then? Any re- 
flection or time for reflection ‘hen? no matter how deeply im- 
pressed with danger his mind may have been; no matter what 
and how great precaution he may have brought with him to 
that disastrous descent, if it was a sudden lapse of memory, he 
was helpless, 
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VI. 
26. Is not this whole case, on the branch of plaintiff's 
negligence, something of a psychological question for the jury? 


Plaintiff had reached the south end of the car with step off, 
in the exercise of due care; as he stood upon the top of that 
end of the car the moment before the castastrophe he was free 
from any imputed negligence; he had done what he could to 
avoid and pass safely over the danger; he had brought his own 
mind up toa sense of the importance of caution and carried 
with him a deep impression of it, as the Honorable Court 
very justly observes in its charge. 


27. All these, plaintiff, so far as we can discover from the 
testimony, carried with him to the end of that car so far as a 
man may be said to have the ability to carry his mind well in 
hand on any given occasion. 


28. Negligence, if any there was, was crowded into the very 
few seconds following; within those few very brief seconds 
that then intervened between the plaintiff’s start in the 
descent and his fall, must be crowded, time to think, time to 
see the way of danger and the way of safety, and having seen 
the danger and a way of escape, there must be time to act as 
a reasonable man would have acted, choose the one and avoid 
the other. 


29. With his left hand upon the hand-hold above, or with 
his right hand upon the wheel of the brake-rod, or both, plain- 
tiff would be taking the natural and proper way of getting 
down ; the point to be attended to, was to remember at the in- 
stant of reaching for the second step, and then at that instant, 
the step not being there, grasp for the brake-rod by throwing 
out the hand, (the right hand naturally, that being then disen- 
gaged) and take firm hold of that; but here again the sleet 
that was falling may at that time in the morning, (5 o’clock, 
A. M.,) have so glazed over the round iron rod with ice, and 
made it so slippery, as to have made it dangerous to have even 


taken hold of it at all, 
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VIL. 


30. It may be properly suggested at this point that it 1s 
within the range of possibilities surely, if not probabilities, 
that plaintiff may have had hold of the brake-rod or attempted 
it, with his right hand, when the accident occurred, and that 
very thing have precipitated it. Plaintiff says, “I don’t not re- 
member having hold of any thing with the other hand.” 
Record, 12, folio 34. 


“Tt had been snowing that night.”” Record, 12, folio 32. 


The witness Cresswell, speaking of the circumstances of the 
accident, says: “It was most-bitter cold; the rain was freez- 
ing as it fell—a regular winter’s storm.” Record, 15, folio 42. 


31. The fair inference of all the testimony about the 
weather, is that it had been snowing through the night and 
which was now turned to rain and sleet. . Plaintiff having gone 
over the cars in the previous part of the night when nothing 
but snow was falling, had only unconsciously increased the 
chances of danger; he could then use the iron rod to help him- 
self when nothing but snow was on it; now it was covered 
and glassy with ice and sleet; it was itself a source of a dan- 
ger ;—a very mantrap, created by the elements within the last 
hour. 


82. Plaintiff may therefore have instinctively taken hold of 
the brake-rod and thereby hastened his own misfortune; or 
had he time for consideration may on the moment have, as a 
matier of safety, avoided it as a source of danger in itself. 


88. Of course this view of the possible circumstances sur- 
rounding the plaintiff’s fall is altogether consistent with 
plaintiff’s other testimony, or rather the want of it; it would 
be unreasonable to suppose that plaintiff after what followed, 
—the loss of his two legs, (amputations below the thigh,) and 
subsequent suffering, should remember with accuracy, the 
details of the accident; it is most natural and obvious that 
plaintiff’s mind should be a blank, as to most of what took 
place at such a juncture, and that all to him should even be 
clouded in mystery. 
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34. When therefore he says he “could have slid down” the 
brake-rod, it is to be taken more in the sense of plaintiff’s then 
present view of it; looking back over the intervening six years 
he could then see as he thought, without thinking of its con- 
dition, that that was what he could then have done, had he 
thought about it; it is not the only and necessary construction of 
what witness says, that he did not take hold of the rod at all; 
and especially that he negligently avoided doing so, or that he 
did not at the time avoid it purposely as dangerous. ° 


VILL. 


35. It might have made a different case, could the Court 
have found as matter about which there could be no question 
that plaintiff, when on top of the car, had two distinct and 
separate ways of transit from one ear to the other, the one 
presented to his mind and senses, as the obviously safe and proper 
way, and the other just as strikingly unsafe and improper ; but 
this is one of the. things plaintiff desires jury to find whether 
such a state of things existed. Plaintiff had a right and cer- 
tainly might well have contended that there was after all but 
one proper way of getting down; and that that was by not taking 
hold of the brake-rod at all, even when plaintiff had his wits 
full about him. , 


86. The first step which was on the car must have been 
about two feet from the top of the car. Record, 9, folio 24. 


This left a distance to the platform of the car, of perhaps 
as much as five feet. Record, 12, folio 34. See also defend- 


ant’s diagram of car,—reference for this matter only. 

The top step, which was on, as all steps have, had a hand- 
hold also. Record, 13, folio 34, and 15, folio 42. 

Plaintiff’s height was about 5 feet 7 or 8 inches. Record, 
12, folio 34. 

87. The first thing, with such conditions, then, for plaintiff 
to do, would be to do as he did do—take hold of the hand-hold 


on top of the car with the left hand, put the foot upon the 
step which was there, maintain a firm hold above until he 
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fully grasped the hand-hold of the step with right hand under- 
neath his foot, (something that he very possibly may have 
done,—he says he does not remember what he was doing with 
his right hand,) then having taken hold of the step with the right 
hand, removed the right foot, still holding on above, and also 
to the step with firm hold, and swing the body easily down 
to within about 18 inches or less of the platform, when he 
would naturally let go with the left hand at the top of the car, 
but of course hold on with the right a moment longer, until 
he reached with his feet the platform. A man of plaintiff’s 
height could easily have done this; and besides, he was very 
strong in his grip or hold. Reeord, 13, folio 35. 

Plaintiff furthermore swears that this was the right and 
natural way of getting down. Record, 9, folio 26. 


IX. 

38. Look at it from what standpoint you will, it comes to 
this at last, that it was momentary forgetfulness after plaintiff 
commenced making the descent, and that is the testimony of plain- 
tiff. This is in no sense a parallel case with those cited by 
defendant’s counsel, where one had put himself negligently in the 
way of danger. 

39. We have shown how, in one of several ways, (ante page 
16,) the plaintiff's mind may have been so disturbed as to 
induce this lapse of memory naturally, and while in the line 
of his duty, and exercising the strictest care for his personal 
safety. 


40. It is only for us, as counsel for plaintiff, to show, with- 
out of course trenching too strongly upon human credulity, 
that it might have been lapse of memory, naturally and unavoid- 
ably induced, and that the jury might have so found; it is for 
the defendant’s counsel to take the affirmative at this point, 
and show it could not, by any reasonable possibility or reasonable 
inference have been so, and that the jury could not so have 


found. 


41. All that plaintiff contends for is that, having put in his 
case, and having made a case of negligence against the defen- 
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dant, and having himself exercised due care, so long as we 
have any means of following him up ¢éo the very verge of the 
accident, that the conditions surrounding the accident after that 
were such that each and all the circumstances attending it, 
bristle with such reasonably doubtful issue of fact, that we had 
the right to have had the jury pass upon them. 


42. That it was not a case where the only reasonable inference 
that could be drawn from all the facts and circumstances of the 
case, was that plaintiff was guilty of contributory negligence. 


The second, ninth, and tenth errors are therefore properly 
assigned. 


X. 


43. It may be important to call the attention of the Court 
again to the point so prominently made and apparently relied 
on in defendant’s brief: That in the passage from the south 
end of the car with step off, to the lumber car immediately in 
front, there were lire ways, one a dangerous way, and the other 
a ‘comparatively dangerousless way ;”? and emphasis is put upon 
“his previous use of the vertical brake with safety.” 


44. We have already shown (ante pages 11 and 12) that the 
evidence in the case will bear no such affirmative construction; 
that with the probable change of weather during the night 
from simply snow to sleet and ice, and rain freezing upon the 
iron rod as it fell, that the brake-rod itself may have become a 
source of danger toward morning. 


45. Another great error into which the Court seems to have 
fallen, and which is apparently assumed as a fact in defend- 
ant’s brief, is, that on the assumption the plaintiff had previ- 
ously used the brake-rod, that he used it without reference to the 
hand-hold or the remaining step on the end of the car; whereas, 
if he used it at all, it was only in conjunction with the hand-hold 
and remaining step, and that part of the rod below the little 
platform that projected about six inches near the top of the 
car. Record, 12, folios 33 and 34. The possible use of this 
rod was, as he testifies, jus/ when reaching for the missing step. 
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“Tf I liad just thought at that moment that the step was gone,”’ 
&c. “If I had just thought that the step was gone, I could, 
for that matter, have come down on the brake-rod—slid down 
on that.”” He could only, of course, slide down on the part 
below the platform, and not on that part above the platform; and 
furthermore, if witness’ testimony is to be construed as to 
what he did do, and not as saying what he might have done, 
speculatively, and very naturally overlooking some important 
things that may then have been and probably were present, 
yet it is to the effect that he did not use the vertical rod alone, 
and without the other appliances that were there. 


Nor does he admit that it would have been at all safe to 
have done so; the plaintiff’s testimony is: * I had climbed up 
and down before by taking hold of the brake-rod with one 
hand ; not the wheel—the brake-rod; I could put my foot against 
the rod, and I could hold myself up and get hold of the running 
board that was there; that is the way I got up and down both 
times before—by the help of the brake-rod and holding on, 
knowing that this step was not there.”” Record, 13, folio 35. 


46. People who are at all adepts at climbing a slippery pole, 
generally at least find it necessary to use both feet and both 
hands; here, whatever use the plaintiff had found he could 
make of the rod, was with one hand only, and putting one foot 
“ against it.”’ 


47. The Court will perceive that the point of all this, and 
that that we are contending for, is, that there was not pre- 
sented to plaintiff when a/ the top of the car, and before he 
commenced making the descent, a way of safety other than by 
passing down over the remaining step, and making use of it; and 
that therefore the missing step’s place was directly in the path of 
plaintiff’s descent, whatever auxiliary use was made of the brake- 
rod. It therefore comes again to the point of momentary for- 
getfulness, when plaintiff was just about half way down the 
car—a matter of the instant—no difference what the use of the 
brake-rod, or the method adopted in getting down. 


48. Before leaving the testimony above set out, we cannot 
but observe its complete accord with the position taken in 
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Ssctron I, ante pages 10, 11 and 12, that while it does appear 
that plaintiff climbed up over the end of the car with the step 
off twice, it nowhere certainly appears that he climbed down 
over that end of this car. 

The “running board” is on the top of the car. Record, 9 
folio 25, and 10, folio 28. 

Plaintiff could hold himself np ‘and get hold of the run- 
ning board” that was there;” this describes the way of get- 
ting up, not down, and it is the way he ‘ got up” both times 
before, where we have seen that he was going in a northerly 
direction, and the opposite way from that he was going when 
the accident occurred, and he, both of these times, *‘ got down” 
at the other end of that car, of course, or else the testimony is 
referable to his getting down off the dumber car immediately 
in front; and either way the jury may have found, reasonably 
consistent with the whole testimony relative to this contro- 
verted or doubtful fact in the case. 


49. As applicable to the state of facts here disclosed by the 
Record or left for reasonable inference at least, we have cases 
cited by the defendant’s counsel, of which there are very many 
to be found on this branch of law, the purport of which is, 
that the plaintiff in any case to recover for personal injuries 
received, must, in exercising due care, ‘use his senses, as men 
generally use their senses to keep from harm;’’ the application of 
this principle rests upon the assumption that there was a dis- 
tinct and absolutely safe way of passing to the car in front, and 
not only a way that was safe, but a way that was obviously safe 
and preferable to a dangerous one there present, and so strikingly 
so that plaintiff had only ¢o use his senses and see it; the fault of 
the whole argument is that there was in fact no safe way of 
passage at all, neither by jamping, nor via the vertical rod, nor 
via of the step that was left. And again, before there is any 
room for the application of this class of cases there must be 
present the necessary conditions for using one’s senses; in this case 
it was night, between 4 and 5 o'clock A. M. on a stormy winter 
night, plaintiff could not use the sense of seeing; there was 
nothing in the nature of the case, by which the sense of hearing 
could avail him in any way; the same may be said of the sense 
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of smell, and sense of taste; there was but one other sense left the 
plaintiff, thai of feeling, and unfortunately for the argument of 
the other side just at this point, it was the sense of feeling that 
the plaintiff was using when the accident was precipitated; feeling 
for the missing step with his left foot, when the accident came to 
him; using the only sense that was left him, and which men 
ordinarily use in the dark, at the very moment of the accident. 


XI. 


, 


50. Upon sound legal principle, the gist of all the adjudged 
cases in actions of this kind, and in which no recovery eould 
be had because of the negligence of the plaintiff contributing 
to the accident, is simply that the party suing had bimself 
done a reckless thing, had placed himself recklessly, carelessly 
or negligently in the way of danger, or placed himself in a 
dangerous position unnccessarily—in all of which cases he must 
then take the consequences of his own acts, even if he did afler- 
wards forget, the negligence being referrable to his prior act 
of putting himself where he was when the accident happened. 


And no case it is assumed can be found or will be cited in this 
Court, setting forth the proposition that the mere infirmity of 
the mind, in forgetting at a critical juncture, is per se negli- 
gence, and a fact to be found as such as matter of law by the 
Court. 

Such a proposition pushed to its legitimate extent is some- 
thing stariling and abhorrent; it charges upon a man culpability 
attaching to his acts, when no longer a free agent; charges the 
infirmities of his nature with a penalty and punishment, and 
strongly reflects upon Creative Wisdom Itself. 


51. Were that attribute of the mind called memory, something 
of the nature and function of an “alarm clock,” which might 
at will be so set and adjusted as to strike the alarm upon any 
given contingency, and thus in some mysterious way, calling 
up before the “‘mind’s eye” the danger at the precise time when 
warning was needed, then there were indeed some ground in 
a case like the one at bar for the charge of negligence and in 
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stich a contingeney; but the Court will observe that then and 
in such case, the plaintiff’s negligence would have been not in 
the failure of the clock to strike at the required time and point 
of danger, but his negligence would have been referable to 
his act of omission in the caboose, in not setting the clock with 
the alarm on, when there was ample time and opportunity for 
attention to all the necessary preliminaries for his personal 
safety. 


XII. 


52. That the plaintiff had exercised reasonable care and even 
extra precaution up to the very time of the accident, and that 
it was then momentary forgetfulness, over which plaintiff had 
no control, are just the facts which the jury, upon consideration 
of the whole evidence, could and would most probably have found. 


The jury should, therefore, have been allowed so to find, 
and to further find that plaintiff was not guilty of contribu- 
tory negligence. 


Could the Court determine these questions as matter of 
law ? 


Unless negligence was the only possible inference to be 
drawn from the fact of not remembering under all the cireum- 
stances that the step was off, then the Court could not declare 
as matter of law that plaintiff was guilty of contributory neg- 
ligence. 

Johnson vs. Brunner, 11 P. F. Smith, 63. 

Connecticut Mutual Life Ins. Co. vs. Lathrop, 111 
U. 8S. 612 and 615. 

Phoenix Insurance Co. vs. Doster, 106 U. 8. 30, 32. 

Manchester vs. Ericsson, 105 U. 8S. 347 and 349-50. 


There was error, therefore, in the whole charge of the 
Court so far as the same charged negligence of the plaintiff, 
aud the eighth and all other errors are properly assigned. 
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It is therefore respectfully submitted that the judgment 
should be reversed and cause remanded, with directions to set 
aside the verdict and award a new trial. 


JAMES H. GABLE, 


AND WITH HIM 


N. DUBOIS MILLER, 
W. F. BAY STEWART, 


Counsel for Plaintiff in Error. 


APPENDIA. 


EDWARD KANE, SUPREME COURT 


Plaintiff in Error, 


OF THE 
v8. 
UNITED STATES. 
NORTHERN CENTRAL RAIL- 


WAY COMPANY. OcroseR Term, 1887. No. 84. 


AGREEMENT OF COUNSEL. 


It has been agreed by counsel, and the agreement filed in 
this case with Clerk of this Court: ‘That the last two words 
on page 11 of the printed Record, and the first three lines of 
page 12 of the same, be stricken out, viz: the words ‘I did not 
have my coat and gloves, because I stayed there eating my 
breakfast until the train was in motion, and then went off in 
a hurry; there was more safety without them;’ and in their 
place shall be substituted the following: 


Y. ‘Did not you leave both your coat and your gloves be- 
cause you stayed there eating your breakfast until the train 
was in motion, and then you went off in a hurry?’ 


A. ‘No, sir; there was more safety without them.’ 


“And it is agreed that the said omissions and substitutions 
shall also apply to the same passages as they occur in the orig- 
inal bill of exceptions.” 


JAMES H. GABLE, 
N. DUBOIS MILLER, 
For Plaintiff in Error. 


WAYNE MacVEAGH, 


: For Defendant in Error, 
Philadelphia, November 8, 1887, 


No. 84. October Term, 1887- 


IN THE 


Supreme Court of the United States. 


Epwarp KaAng, 
Plaintiff in Error and Plaintiff below, 


, NorTHERN CENTRAL Rartway Company. 


Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


Brief of Defendant in Error. 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
For Defendant tn Error. 


ALLEN, LANE & ScoTT, PRINTERS, PHILADELPHIA, 


Supreme Court of the United States. 


Edward Kane 
October Term, 1887. 
vs. 
No. 84. 
Northern Central Railway Company. 


STATEMENT OF THE CASE, 


The plaintiff was injured February 29th, 1876, by falling 
from a freight car and being run over by part of a train of 
cars on which he was employed by the defendant as brake~- 
man. The accident took place near Coldfelter’s station on the 
defendant’s line of railway between Marysville and Baltimore, 

as the train was moving south from Marysville to Baltimore. A 
lower step or rung at the end of the third freight car from the 
rear of the train, properly belonging on the car to assist. train- 
men in getting up and down was missing. 


For the sake of clearness of apprehension two drawings of 
the end of an ordinary freight car are appended to the brief. : 
Plate I. represents a direct view. Plate II. represents a lateral | 
view. An additional drawing, Plate III., is inserted showing 
the end of a freight train such as that on which the accident 
occurred, and the location of the different points referred to in 
the testimony. 


The plaintiff in getting down from the car released his hold 


@ of the hand hole at the top of the car, and finding no foot- 
¥ hold below, fell to the platform of the car and thence to the 
4 track, and received his injuries from the last three cars and 
i, the caboose passing over him. 


He had become aware of the absence of the step from the 
car some time before the accident, when the train was at York 
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Haven, a stopping place several miles up the track. (Record, 
folios 19, 21.) He mentioned the fact to the conductor, who 
promised with the acquiescence of the plaintiff that if there 
was no perishable freight in the ‘car, he would drop it from 
the train at the coal yard or Hanover Junction, a stopping 
place a short distance beyond the place where the accident 
occurred. (Folio 21.) The plaintiff’s station on the train 
was at the eighth or tenth car from the rear. He passed be- 
tween this point and the caboose over and down the cars 
twice after discovering the absence of the step. (Folios Io, 
31, 35.) Each time remembering the absence ot the step 
from the car, he got up to the top and down to the platform 
by using the rod of the upright brake by the side of the ladder. 
(Folio 35.) At the time of the accident he was returning to 
his station on the train from the caboose where he had delayed, 
eating his breakfast, until after the train started. It wasa cold, 
snowy night, and to enable himself to hold on better, as he 
testifies, knowing that he “ had bad cars to get over,” he left 
his gloves in the caboose. Getting down the car the ladder 
of which was defective, he loosened his hold above without 
thinking that the lower step was gone, and therefore without 
being able to feel any step on which to rest his foot. 


Testimony, page 13, folio 35 :— 


Q. You loosened your hold above ? 

A. Yes, sir. If I had just thought at that moment that 
the step was gone, I am strong enough to hold my weight with 
two fingers—right at that moment getting down if I had 
just thought that the step was gone, I could for that matter 
have come down on the brake rod—slid down on that; I had 
climbed up and down before by taking hold of the brake 
rod with one hand, not the wheel—the brake rod; I could put 
my foot against the rod, and I could hold myself up and get 
hold of the running board that was there; shat ts the way I 
got up and down both times before by the help of the brake-rod 
and holding on, knowing that this step was not there. 


The court, after hearing the plaintiff’s evidence, gave bind- 
ing instructions to the jury to find for the defendant, because 
of contributory negligence on the part of the plaintiff. 
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ARGUMENT. 


The proper ground upon which the court directed the non- 
suit was that where the plaintiff has so far contributed to the 
injury by his want of ordinary care that, but for such want of 
ordinary care on his part, the injury would not have been 
done, the railway is not liable to him in damages for such 
injury. 

Patterson’s Railway Accident Law, section 45, and 
cases there. 

Passing by the question of the possible want of negligence 
of the defendant, or of its non-liability to the plaintiff for neg- 
ligence or carelessness of the co-employé or co-employés whose 
duty it was to inspect and remove from the train the defective 
car,—questions that under another view of the law of con- 
tributory negligence than that taken by the court would be of 
the first importance to the defendant—the court below directed 
a verdict for the defendant because of want of ordinar, care 
in the plaintiff in the manner of his using the defective car. 

The two questions for this court are, therefore :— 


I. Was the plaintiff guilty of such want of ordinary care that 
the accident would not have happened without this carelessness ? 

II. Was it the province of the court to decide as to the fact of 
this contributory negligence ? 

These questions, it is conceived, must be answered affirma- 
tively. 


I. 


Was the plaintiff guilty of such want of ordinary care that the 
accident would not have happened without his carelessness ? 

The plaintiff was an old railroad hand, having been in rail- 
road service since 1873 (page 11, folio 30), and in the employ 
of the defendant over a year (page 7, folio 20). 

He was aware of the dangerous condition of the car, and 
under promise from the conductor that the danger would be 
removed by side-tracking the car at the first convenient place, 
he chose to continue its use. Mindful of the danger for a time, 
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he twice climbed up and down the defective car, by the use of 
the vertical brake by the side of the ladder, which he testified 
he could do very well. Az /east once before the accident, while 
going in the same direction he was going when the accident 
occurred, viz.,in a southerly direction from the caboose at the 
end of the train to his station on the train, he climbed down 
the defective car by the use of this vertical brake by the side 
of the ladder. This is shown in the additional testimony in- 
serted at the end of this brief by agreement of counsel. 
(/nfra, pages .) The storminess of the night sug- 
gested caution and the utmost attention to his own safety. 
There were no complex duties in connection with the car to 
distract his attention from the danger of using the defective 
ladder. 


Testimony, page 13, folios 36 and 37 :— 


When the accident happened I was going to my place on 
the train. J had no other duty on the top of the cars,as the 
train was moving off, unless the engineer calls fora signal. 

* * « » * ~ * 


I don’t know that I gave any signal at this particular time. 
Can’t remember how my mind was occupied, only going to my 
post; my mind was on that. 


He was in the simple act of going over and down the car 
(nothing else) to his station on the train, and had both a danger- 
ous anda comparatively dangerless way of doing so. Whether 
by forgetfulness or otherwise, he chose the dangerous way and 
met with the accident. From his previous use of the vertical 
brake with safety there can be no pretense that the accident 
would have happened had he continued to use it instead of 
using the defective ladder. 

On these facts, under the decisions, there was certainly a 
want of ordinary care on the part of the plaintiff which would 
preclude him from recovering. 

Where a servant has equal means of knowing the danger, 
so that the master and servant stand equal in that respect, 
_and the servant is not specifically commanded as to the 
time and manner in which the work may be done, but is 


| 
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told to do a particular thing, and has such discretion that he 
can have some control over the means, time, and manner of 
doing the work, then, unless he does it in a way and with the 
means which will be the safest, he is guilty of contributory 


negligence. 
English vs. Chicago, M. & St. P. R. R. Co., 24 Fed. 
Rep., 906. 


A mill hand met with an accident by her hand being caught 
in machinery which she was cleaning. There was a defect 
in the machinery, without which the accident might not have 
occurred. Her attention was directed to the defects by the 
very nature of her work. With care she could have worked 
upon the machinery without injury. The court held there 
was contributory negligence which required the setting aside 
of a verdict for the the plaintiff. 

Shanny vs. Androscoggin Mills, 66 Me., 420; 
Foy vs. Buchanan, 4 N. Y. State Reporter, 894. 

In the course of its opinion in affirming the judgment of 
the lower court in Northern Pacific Railway Company vs. 
Herbert, 116 U. S., 642, this court, speaking by Mr. Justice 
Field, stated the principle according to which such cases as 
the present are to be determined, as follows: “ As to the 
alleged negligence of the plaintiff only a few words need be 
said. Of course he was bound to exercise care to avotd injuries 
to himself. If he had known, or might have known by ordi- 
nary attention, the condition of the brake and cars when he 
mounted the cars, and thus exposed himself to danger; in other 
words, if he did not use his senses as men generally use theirs 
to keep from harm, he cannot complain of the injury which he 
suffered.” The plaintiff in this case met with an injury to his 
leg while using a defective brake. A verdict in his favor was 
left undisturbed, because there was no sufficient evidence that 
he knew of the defect. 

The court in another class of railroad cases had previously 
insisted upon the rule that the negligence of the defendant 
does not relieve the plaintiff of the duty of caring for his own 
safety. Thus in Railroad Company vs. Houston, 95 U. S., 
697, followed in Schofield vs. Chicago, Milwaukee & St. Paul 
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Railway Company, 114 U.S., 615, it was held that the neglect 
of the engineer of a locomotive of a railroad train to sound its 
whistle or ring its bell on nearing a street crossing does not 
relieve a traveler in the street from the necessity of taking or- 
dinary precautions for his safeiy. “ Before attempting to cross 
the railroad track, he is bound to use his senses—to listen and 
to look—in order to avoid any possible accident from an ap- 
proaching train. If he omits to use them, and walks thought- 
lessly upon the track, or if using them, he sees the train com- 
ing, and instead of waiting for it to pass undertakes to cross 
the track, and in either case receives an injury, he so far con- 
tributes to it as to deprive him of any right to complain. If 
one chooses in such a position to take risks, he must suffer 
the consequences. They cannot be visited upon the railroad 
company.” : 

The case of District of Columbia vs. McElligott, 117 U. S., 
621, contains an instructive discussion of the law of contribu- 
tory negligence as to such cases as the present. The plaintiff 
McElligott, an employé of the defendant, the District of Co- 
lumbia, was injured by the fall of a gravel bank under which 
he was working in the course of his employment. The bank 
was in a dangerous condition, and there was evidence that the 
fact was communicated to the supervisor who had charge of 
the work for the defendant, and that he promised to send a 
man to watch it. 

The trial judge charged the jury (zter alia) that if the 
plaintiff notified the supervisor of the dangerous condition of 
the bank and requested him to send a man to watch it, and 
he gave’assurance in reply that a man would be sent there 
for that purpose, the plaintiff might labor without any imputa- 
tion of any negligence on his part for such a length of time 
as within which that promise might be fulfilled. A verdict 
was had for the plaintiff. This court, in reversing the judg- 
ment, declared the above charge to be a misdirection, and re- 
asserted the obligation of the employé to exercise due care 
after, as well as before, the promise to repair the defect com- 
plained of. Said Mr. Justice Harlan, in concluding the opin- 
ion of the court: “If liability might come upon the District 
for the negligence of its officers controlling his (the employé’s) 
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/ 
services, he was under an obligation to exercise due care in 
protecting himself from personal harm while discharging 
duties out of which such liability might arise. If he failed to 
exercise such care; if he exposed himself to dangers that 
were so threatening or obvious as likely to cause injury at 
any moment, he would, notwithstanding any promise or. as- 
surance of the District Supervisor of the character alleged, 
be guilty of such contributory negligence as would defeat his 
claim for injuries so received.” See also 

Tuffy vs. Warman, 5 C. B. N. S., 573; 

Williams vs. Holland, 6 Car. & P., 23; 

Burn vs. Delaware L. & W.R. R. Co.,13 N.Y. S.C., 303; 

Toomey vs. Turner, 31 N. Y.S. C., 599; 

Becht ws. Corbin, Receiver, 92 N. Y., 658; 

Dunn vs. Railroad, 78 Va., 645 ; 

Rudd vs. Richmond & Danville R. R. Co., 23 Am. & 

Eng. R. R. Cases, 253 ; 

Chicago & N. W. R. R. Co. ws. Jackson, §5 Ill., 492. 

It is but another application of the principle enforced in 
these cases to declare, as the lower court practically did de- 
clare in our own, that even if a railroad company is negligent 
in furnishing a defective car to a brakeman, and promises 
through its proper officers to repair the defect, the brakeman is 
still bound, if he use the car at all, to keep constantly in mind 
its defects and to avoid them if possible. 

The plaintiff himself having testified that he could have 
performed his duties on the car with perfect safety by contin- 
uing to use the vertical brake instead of the defective ladder 
until, as agreed upon, the’ car could be side-tracked a short 
distance beyond the place of the accident, and that by reason 
of his own oversight he neglected to do this, there was, under 
the decisions, a clear case of contributory negligence made 
out. 


II. 


Was tt the province of the court to decide as to the fact of 
this contributory negligence ? 

It will be observed that the real question in the case is not 
whether the plaintiff, under the circumstances, was guilty of 
contributory negligence in continuing in his employment as 
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brakeman upon a defective car after discovering that it was in 
a dangerous condition. It is conceded that, in accordance 
with the decision in Hough vs. Railway Company, too U. S., 
224, as explained in District of Columbia vs. McElligott, 117 
U. S., 632, it may be a question forthe jury to say whether an 
employé under all the circumstances is negligent in remaining 
at his work after discovering its danger and a promise is given 
him that the danger would be removed. The law is so de- 
clared generally. 
See Laning vs. New York Central Railroad Company, 
49 N. Y., 521; 
Patterson vs. Pittsburg & Connellsville R. R. Co., 76 
Penna. St., 389; 
Ford vs. Fitchburg R. R. Co., 110 Mass, 261. 

But no question such as this arises here. Supposing it to 
have been in no respect imprudent for the brakeman to con- 
tinue at his work while the car was out of repair, the only real 
question in the case is, was he negligent in the manner of his 
use of the defective car. 

There was no dispute as to the facts, as there was in the 
recent cases, Cunard Steamship Company vs. Cary, 119 U.S., 
245, and Chicago & Northwestern Ry. Co. vs. McLoughlin, 
Id., 566, where submissions to juries of issues of contributory 
negligence were approved by a divided court. The defendant 
offered no testimony, and, for argument’s sake, conceded the 
truth of that submitted for the plaintiff. The plaintiff himself 
testified he could have used the car with perfect safety by 
sliding down the vertical brake. He did not do this at the 
place of the accident, but carelessly resorted to the defective 
ladder. Moreover, after getting upon the ladder he let loose 
his hold upon the top rung before his feet rested upon any- 
thing below. This method of using the ladder was itself 
careless, even if the ladder had had all its rungs. Not only 
were the facts undisputed, but it would seem there was but 
one inference from them, namely, that of negligence in the 
plaintiff without which negligence the accident could not have 
happened. It was then eminently the province of the court 
to decide as matter of law that there was contributory negli- 
gence, and to direct a verdict for the defendant. This course 
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was required by repeated precedents in this court. When, 
after giving the plaintiff the benefit of every inference that 
could fairly be drawn from the evidence it is insufficient to 
authorize a verdict in his favor, so that such a verdict, if re- 
turned, must be set aside, a peremptory instruction for the de- 
fendant is proper. 
Marshall ws. Hubbard, 117 U.S., 415; citing 
Pleasants vs. Fant, 22 Wall., 116, 143; 
Montclair vs. Dana, 107 U. S., 162; 
Randall vs. Baltimore & Ohio Railroad, 109 U. S., 478, 
483 ; 
Anderson County vs. Beal, 113 U. S., 227, 241; 
Baylis vs. Travellers’ Ins. Co., /a., 316, 320. 
See also Schofied vs. Chicago, M. & St. Paul Ry. Co., 
114 U.S., 615, 619, and cases there cited; 
Hathaway vs. East Tenn., Va. & G. R. R. Co., a9 Fed. 
Rep., 489; and the very recent case 
Goodlett ws. Louisville & Nashville Railroad, 122 U. 
S., 391, 411. 

In Railroad Company vs. Jones, 95 U.S., 439, it was held 
as a matter of law to be contributory negligence for a work- 
man to ride on the pilot of an engine when he could have 
ridden with safety in the box car, and a peremptory instruc- 
tion to find for the defendant, the court declared, would have 
been proper. 

Practically the same ruling was made in Doggett vs. Illinois 
Central R. R. Co., 34 Iowa, 284. In Cunningham vs. Chicago, 
M. & St. Paul Ry. Co., 5 McCrary, 465, Mr. Justice Miller of 
this court, sitting as Circuit Justice, set aside a verdict for the 
plaintiff on the following facts: A, who was a brakeman in 
the employ of the defendant railroad company, attempted to 
board a switch engine, in connection with which he was work- 
ing, by stepping on the rear foot-board of the engine, which 
was approaching him tender first. He stood in the middle of 
the track, and the engine was moving at the rate of from one 
to three miles an hour. The hand-rail of the tender was off 
and the rear foot-board was partly broken, which showed neg- 
ligence on the part of the railroad company. But the con- 
tributory negligence of the employé was controlling, and the 
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learned justice, according to the syllabus of the report, ruled 
as follows: Jf a man voluntarily and unnecessarily puts him- 
self into a dangerous position when there are other positions he 
may take in connection with the discharge of his duty, he cannot 
recover damages for that injury to which he has contributed by 
his own negligence. 

A brakeman on a passenger train was injured in a collision 
by the platform of a combination car immediately in advance 
of the coach on the platform of which he was standing being 
driven over and upon the platform of the coach. The plat- 
form of the combination car was higher than the platform of 
the coach, and it was this fact which made it possible for the 
one platform to be driven over the other. The plaintiff knew 

‘the dangerous condition of the cars, and, upon testifying to 
the fact, was promptly nonsuited. The Supreme Court of 
New York, in sustaining the entry of a nonsuit, said: Zhe 
brakeman of a railroad company ts charged with knowledge of 
the obvious condition of the structures, &c., of the cars with 
which he is to perform his duties, and he cannot recover for in- 
juries arising from defects of which he had knowledge. 

Ferguson vs. Fall Brook Coal Company, 4 N. Y. 
State Reporter, 423 (1887). 

See in connection the cases cited above, Schofield vs. Chi- 
cago, M. & St. P. Ry. Co.; Shanny vs. Androscoggin Mills; 
Foy vs. Buchanan. 

It is believed that the remarks of Mr. Justice Clifford in 
Railroad Company vs. Jones, supra, properly characterize the 
facts of the present case. “ His (the plaintiff’s) injury was 
due to his own recklessness and folly. He was himself the 
author of his misfortune. ‘This is shown with as near an ap-— 
proach to a demonstration as anything short of mathematics 
will permit.” The court below took this view, and, upon the 
principles and practice above illustrated, directed a verdict for 
the defendant. 

This, we claim, was proper and the judgment should be 
affirmed. 

A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
For Defendant in Error. 
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APPENDIX. 


AGREEMENT AS TO ADDITIONAL TESTIMONY. 


SUPREME CouRT OF UNITED STATES. 


Edward Kane, Plaintiff in Error,  ) 


ae October Term, 1887. 
No. 84. 


Northern Central Railway Company. } 


It is hereby agreed that the following testimony omitted 
from the bill of exceptions and from the record by mistake, 
be inserted in and be made part of the said bill of exceptions 
and the record with the same effect as if certified as such and 
duly printed in the transcript in the case. 

It is agreed that the said matter be inserted in the printed 
transcript at page 11, folio 30, between the sentences :— 

“Tt is likely I got off there if it stopped any time,” and 
“When we left York I did not go over the cars from the 
caboose to my station.” 

It is further agreed that the said testimony so omitted shall 
be printed in the brief of the defendant in error together with 
this agreement, and the said matter so printed may be referred 
to by either side as part of the record in the case. 


©. You don’t have any specific recollection of any of the 
incidents on that trip from Marysville to York Haven ? 

A. No, sir. 

Q. In which direction did you go when you found the step 
off the car? 

A. The train was going south and I was going north. 
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. You were going towards the caboose? 
. Yes, sir. 
What was your object in doing that? 
To put the brakes down. 
You were braking it at York Haven before it stopped? 
. Yes, sir; did it to make it stop. 
You were going towards the caboose? 
Yes, sir. 
. And you had braked five cars? 
. I don’t know whether I had put down five brakes or 
how many. 

Q. Is it usual for you to put down five brakes at York 
Haven ? 

A. It depends on how you are running how many brakes 
you have to put down. 

Q. You don’t remember how you were running that night? 
You were running on coal train schedule ? 

A. Yes, sir. 

Q. Not on fast freight schedule ? 

A. No, sir. 

Q. Do you think it is probable you braked as many as five 
cars at York Haven? 
. No doubt I did. 
. What is the grade there? 
. I don’t know. 
. Is there any? 
Oh, yes, sir. 
. Considerable ? 
. Yes, sir. If there is a train standing at the water-plug, 
which we don’t know but might be, and if we didn’t brake 
before we got around there we might run into it. 

©. That would depend on the way in which the train was 
coming along, wouldn’t it ? 

A. Yes, sir. 

©. But ordinarily a train on coal train schedule coming to 
the water station at York Haven do you brake as many as 
five cars? 

A. I might do it, and I might not. It depends. 
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Q. The number of brakes you would put down would de- 
pend also on the size of your train, largely ? 

A. Yes, sir. 

Tue Court :—I understood the witness to say from the 
station he applied the brake on several cars. Is that what 
he means ? 

Mr. MacVeEacu :—No; he means that he passed over the 
cars to do it. 

©. This was what is known as a single train twenty-five 
cars? 

A. Yes, sir. 

©. You frequently haul from Marysville to Hanover Junc- 
tion twice that many ? 

A. No, sir. Not twice that many. 

©. A great many more than that? 

A. Yes, sir. 

Q. This was a single train ? 

A. Yes, sir. We might get an ore dump and haul twice as 
many. 

Q. Were not forty-four cars a double train at that time ? 

A. No, sir; I have seen many more than that. 

©. That was a double train. At least forty-four cars, don’t 
you think? 

A. That I don’t know. I didn’t take the numbers. 

©. Was this more than half as many cars as you frequently 
saw hauled between those points? Haven't you seen trains 
twice as large as this frequently ? 

A. I suppose I have. I have seen one hundred and sixteen 
in a train. , 

Q. Did you go back over your train at York Haven to the 
caboose ? 

A. Yes, sir. 

Q. Then you got down off of this car at the south end, 
and on the lumber car and over it and down over the two 
other cars? 

A. I didn’t have to climb down all of them. I jumped 
from one to the other. 
©. You did pass as a matter of fact clear from your station 
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back to the caboose at York Haven and got down into the 
caboose ? 

A. Yes, sir. 

©. When you left York Haven after taking water you went 
back over the same train to your station ? 

A. Yes, sir. 2 

Q. After leaving York Haven you went back from the ca- 
boose over eight or nine cars to your station ? 

A. Yes, sir. 

©. And remained there until the train stopped at Cold- 
felter’s ? 

Oh, no. 

. Where did you go? 

I—we had to go to York. 

. You went from York Haven to York? 

Yes, sir. 

There you left some cars and did some shifting ? 
We had to go down grade there. 

There you braked your Cars again ? 

Yes, sir. 

And went to the caboose at York? 

Yes, sir. 

How far did you go? 

. I didn’t go to the caboose. Coming into York we don’t 
need any brake only one or so to come down the grade. 

Q. You did the braking that was necessary ? 

A. Yes, sir. 

©. Then while you were at York where two cars were 
shifted out were you in the caboose’? 

A. No, sir. 

Q. You remained at your station there? 

A. Oh, no; I helped to do the shifting work. 

Q. You don’t know the position those cars that you shifted 
had in the train? You don’t remember that? The cars that 
you left at York? 

A. No, sir; I can’t say that. 

©. You don’t know whether they were the rear end of your 
train of the middle of it ? 
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A. Most likely they were the front part of the train. 

Q. Then when you left York did you go over the cars from 
the caboose to your station ? 

A. No, sir. 


It is further agreed that the printed transcript of record be 
further amended as follows :— 

That the sentences page 10 folio 28, reading as follows: 
“York Haven is about twenty miles from Marysville. I guess 
we had a smooth run down from Marysville,” be made to 
read as follows :— 

York Haven is about twenty miles from Marysville, I guess. 
We had a smooth run down from Marysville. 


JAMES H. GABLE, 
For Edward Kane, Plaintiff in Error. 


WAYNE MacVEAGH, 
For the Northern Central Railway Company. 
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Supreme Court of the United States. 


Edward Kane 


Vs. 


| October ‘Term, 1887. 


, 


No. 84. 


Northern Central Railway Com- 
pany. 


The plaintiff in error having witldrawn his brief first filed 
in this case to which the original brief filed by defendant in 
error was a proper reply, it is necessary to file this supple- 
mentary brief replying to the points advanced by the plaintiff 
in error in his second brief. 

Ten assignments of error are printed in the brief relating to 
certain portions of the charge of the court. Under the law 
and practice these errors are not properly assignable and cannot 
be noticed. ‘They are not based upon any exceptions taken at 
the trial of the case in the court below, and merely consist of 
portions of the charge bodily taken from the printed Transcript 
of Record, and excepted to here for the first time by assign- 
ing them for error. It will be observed also that the bill of 
exceptions contains nothing but a general exception to the 
charge and opinion of the court. See Record, page 17, folio 49. 

It is the settled law of this court that exceptions to the charge 
which do not clearly and specifically point out the objectionable 
part cannot be considered. 

Washington and Georgetown R. R. Co. vs. Varnell, 98 
U.S., 479; 

Connecticut Mut. Life Ins. Co. vs. Union Trust Co., 
112 U.S., 250; 

Burton vs. West Jersey Ferry Co., 114 U.3S., 474. 

It is obvious, therefore, that no weight can be given to these 
ten assignments of error as such. ‘The only assignments that 
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need or that can be considered are the two contained in the 
Transcript of Record, page 6, folio 16, that the learned judge 
erred in holding that under the evidence the plaintiff was guilty 
of contributory negligence, and that under the evidence the jury 
must find a verdict for the defendant. The whole charge, there- 
fore, must be taken as a whole, and cannot be dissected into 
parts and objection taken to the several parts. 

It is believed, and it is confidently reasserted, that the evidence 
in the case warranted no other direction to the jury than that 
given by the learned judge in the court below. In order to 
support his somewhat metaphysical argument, the plaintiff in 
error has constructed his own theory of the facts upon which to 
construct his own theory of the law growing out of those facts. 
In the face of the plain and uncontradicted evidence in the case 
it is submitted that it is useless for the counsel of the plaintiff 
in error to assert that his client did not go over the cars with 
safety twice before the accident, and that one of these times he 
did not go over and down the particular car in question in the 
same direction he was going when the accident occurred. It is 
very material to the case to know what the evidence discloses as 
to this. The testimony of the plaintiff in errer, page 13, folio 
35, at which point the evidence related only to the car in ques- 
tion, is as follows: “J had climbed up and down before, by taking 
hold of the brake-rod with one hand. * * * That is the way 
I got up and down both times before.” This can mean nothing 
else than that the plaintiff in error had got up and down the 
particular car in question, There is, therefore, no room for the 
theory of the plaintiff in error that the words “up and down ” 
refer to going up and down contiguous cars. The plaintiff in 
error having testified thus, that he climbed up and down the car, 
he was only bearing out a former portion of his testimony printed 
in previous brief of defendant in error, pages 13 and 14:— 


Q. You did pass, as a matter of fact, clear from your station 
back to the caboose, at York Haven, and got down into the 
caboose ? | 

A. Yes, sir. 

Q. When you left York Haven, after taking water, you went 
back over the same train to your station ? 

A. Yes, sir. 


+) 
~— 


Q. After leaving York Haven you went back from the ea- 
boose over eight or nine cars to your station ? 

A. Yes, sir. 

In going back from the caboose to his station on the train, as 
will be seen by reference to Plate 3 in the original brief of de- 
fendant in error, the plaintiff would have to go down the car at the 
point A. It is therefore as plain as human testimony can make 
it, that the unfortunate plaintiff in error did go up and down 
this defective car twice before the accident, and once down the 
car by the use of the vertical brake at the side of the ladder. 

If, therefore, a plaintiff has with safety once done a thing, and 
that method of doing the same thing remains open to him and 
he prefers a more dangerous way, the negligence is open and 
palpable. 

The theory of the plaintiff in error upon which a somewhat 
metaphysical argument is printed in the brief is, that the plain- 
tiff was guilty merely of momentary forgetfulness, which is 
attempted to be distinguished from negligence. ‘This attempted 
legal distinction between momentary forgetfulness and negli- 
gence, it is believed, is the first distinction of the kind ever sug- 
gested in a court of justice. The very essence of negligence is 
forgetfulness. No man is deliberately and purposely negligent. 
Negligence is defined by Alderson, B., in Blythe vs, Birmingham 
Water Works Co., 11 Exch., 784, as “the omission to do some- 
thing which a reasonable man guided by those considerations 
which ordinarily regulate the conduct of human affairs would 
do, or doing something which a prudent and reasonable man 
would not do.” 

The definition of Dr. Wharton in his work on Negligence is 
as follows :— Negligence in its civil relations is such an inad- 
vertent imperfection by a responsible human agent in the dis- 
charge of a legal duty as produces an ordinary and natural 
sequence or damage to another.” 

Wharton on Negligence, section 3. 


Contributory negligence, it is obvious, is nothing but such 
inadvertent imperfection by a plaintiff which causes or con- 
tributes to his own injury. In other words, the very essence of 
negligence is inadvertence, and the momentary forgetfulness 
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which the plaintiff in error emphasizes can mean nothing else 


than momentary negligence. 


It is stated in the brief of the plaintiff in error that it is 
assumed that no case will be found or will be cited in this court 
setting forth the proposition that the mere infirmity of the mind 
in forgetting at a critical juncture, is per se negligence, and a 
fact to be found as such as matter of law by the court. 

There is no warrant for this assumption. The cases cited in 
the brief of the defendant in error heretofore filed conclusively 
establish this proposition. The case of Shanny vs. Andros- 
coggin Mills, 66 Maine, 420, is itself a case in point. There, 
there was nothing but a momentary forgetfulness or infirmity of 
mind on the part of the girl working at the machinery, By 
reason of this momentary forgetfulness of mind her hand was 
caught in the machinery. She suffered injuries for which, the 
court held, she could not recover, because of this momentary for- 
getfulness or infirmity of mind. The only cases in which momen- 
tary forgetfulness or infirmity of mind which leads to an accident 
is not sufficient to defeat a plaintiff’s recovery are these four : 
(1.) where persons are distracted by sudden terror; (2.) persons 
of unsound mind and drunkards; (3.) persons deprived of 
their senses ; (4.) infants. It is not pretended that the plain- 
tiff’s ease is brought within any of these exceptions. He was 
a man of full vigor, perfectly intelligent and competent in every 
respect to take care of himself. He was not distracted from 
attention to the defect in the car by the performance of his du- 
ties. He not only knew of it, but had previously gone over the 
ears mindful of it. He was doing nothing else than going from 
the caboose to his place on the train. Any preoccupation of 
mind under these circumstances was itself contributory neg- 


ligence. 


Another ingenious theory of the plaintiff in error is that this 
momentary forgetfulness did not make him guilty of contribu- 
tory negligence. It is argued that inasmuch as he was not fe- 
loniously culpable that therefore he was not negligent. This, 
it is submitted, is a mere play on words. A man is guilty of 


_ 
5 
contributory negligence in law when he is properly chargeable 
with it; when, in other words, he has, in the language of the 
definition “ done or omitted to do what he should not have done 
or omitted to do.” Tested by these considerations, the plaintiff 
was negligent. It matters not, therefore, whether or not he 
was guilty of negligence in the sense in which the plaintiff uses 
the word “ guilty.” 

The rule governing this case, and which, it is submitted, 
should control its decision, is that stated in the case of English 
vs. Chicago, Milwaukee & St. Paul R. R. Co., 24 Fed. Rep., 
306, “ where a servant has equal means of knowing the danger so 
that the master and servant stand equal in that respect, and the 
servant is not specifically commanded as to the time and manner 
in which the work may be done, but is told to do a particular 
thing, and has such discretion that he can have some control over 
the means, time and manner of doing the work, then unless he does 
it in a way and with the means which will be the safest he is quilty 
of contributory negligence.” 

None of the ingenious hypotheses of counsel for the plaintiff 
in error or the arguments constructed upon them tend to show 
that this rule is not applicable and should not govern. Going 
over and down a car by use of a defective ladder, it needs no 
argument to prove, is not the safest way and means of getting to 
the next car when there is a vertical brake by his side which 
can be used with safety. 

The court below properly considered this as controlling, and 
directed a verdict for the defendant. This verdict should be 
sustained. 

A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
For Defendant in Error. 
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1 Supreme Court of the State of Alabama. December Term, 
1887. 


SUPREME Court, Tuesday, Dec. 6th, 1887. 


Be it remembered that a regular term of the supreme court of 
the State of Alabama was begun and holden, according to law, at the 
capitol,in the city of Montgomery, on Tuesday, the sixth day of De- 
cember, A. D. eighteen hundred and eighty-seven, it being the first 

Tuesday of said month. 

_ Present and presiding as judges of the said court: Hon. George 
W. Stone, chief justice; Hon. Henderson M. Somerville, associate 
justice; Hon. David Clopton, associate justice. 

Be it remembered that heretofore, on the 13th day of August, 1887, 
the following indictment was filed in open court by the clerk of the 
circuit court for the county of Jackson, in the State of Alabama, 
which is in words and figures as follows, viz: 


2 Indictment. 


Be it remembered that on this the 8th day of August, 1887, it be- 
ing the second Monday in said month and the second Monday after 
the 4th Monday in Jul: , 1887, and the day appointed by law for 
holding the circuit court of Jackson county, in the State of Alabama, 
in the 9th judicial circuit of said State, a term of said court was be- 
gun and held at the court-house thereof, in the town of Scottsboro’— 
present, the honorable John B. Tally, judge of the 9th judicial cir- 
cuit of the State of Alabama, presiding ; also Larkin W. Willis, clerk 
of said court; also William H. Dicus, sheriff of said county, and also 
D. W. Speake, solicitor for Jackson county, State of Alabama—when 
the following proceedings were had and done—that is to say, Wil- 
liam H. Dicus, sheriff of said county — Jackson, here now returns 
into open court the State’s writ of venire facias for a grand jury for 
the present term of this court, which is in the words and figures as 
follows, to wit: 


THe State oF ALABAMA, Jackson County : 
Circuit Court. 


To the sheriff of said county, Greeting: 


* 


3 You are hereby commanded to summons the following- 

named persons to appear and serve as grand jurors at the 
next term of the circuit court of said county, to wit, on the 2nd 
Monday in August next, they having been regularly drawn as jurors 
for said terin of said court, to wit: 


ee 
ey 


eo 
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No. Names. Residence. Occupation. 
ir a Precinct No. 9_-| Farmer. 
ee a “ - 9 
SB EE TR “ ee . 
ee 6 Benne ieien tein : 20... 3 
er " 18_. . 
I " * " 
Oe AOE ae “ 16_- 7 
8 | James W. Moody .-.-..-..---- . a ? 
be Bl Ee ” Bd ine " 

I iets Tie » 

ae . ae ™ 

12 | Elisha Stogedill _.......... “ ei a 

gh RE Se cr On . "ae " 

en eae 7 . . 

eA 8 Rea e 15_- . 

| FA - ee . 

Le 1 J. 0 A. PURROROR ..cccccance ” i . 

18 } Henry H. Sledieen wieniaeipinnans . 28... “9 

I 1» is “ 

20 | Arnold Green .......... ~~ 7 19_. . 


And have you then and there this writ with your endorsement 


thereon. 
Witness the 8th day of July, 1887. 
L. W. WILLIS, Clerk. 


a In pursuance of the — of the within writ I have exe- 

cuted the same by summoning, as directed in the said writ, 
the following-named persons, to wit, David Tate, D. T. Crownover, 
\M. M. Gilbreath, W. B. Bridges, W. L. Prince, Preston Smith, R. J. 
Thomas, James W. Moody, J. W. Duckett, R. F. Proctor, Elisha 
Stogsdill, F. O. Hurt, J. J. Overdue, M. J. Kelly, Thomas Russell, J. 
S. D. Flanagan, Henry H. Coulson, M. P. James, and Arnold Green. 


August 6th, 1887. 
W. H. DICUS, Sheriff. 


R. A. Allen, district No. 1, not found. 
W. H. DICUS, Sheriff. 


And thereupon the said W. H. Dicus, sheriff aforesaid, having 
called each of the said jurors, the following-named jurors so sum- 
moned answered in their names, to wit: David Tate, D. T. Crown- 
over, M. M. Gilbreath, W. B. Bridges, R. J. Thomas, James W. Moody, 
J. W. Duckett, R. F. Proctor, Elisha Stogsdill, F. O. Hurt, J. J. Over- 
due, M. J. Kelly, Thomas Russell, J.S. A. Flanagan, M. P. James, 
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and Arnold Green, and the following-named jurors failed to answer 
to their names, to wit: W. L. Prince, Preston Smith, and Henry H. 
Coulson, all of whom, for sufficient cause shown to the court, were 
excused for non-attendance; and, on examination, it was shown to 
- the court that F. O. Hurt, notwithstanding he was in attend- 
oD ance upon the court, he was excused by the court on his 
showing that he was sick and not able to serve as a grand 
juror; and it further appearing to the court that there were present 
and in attendance fifteen persons qualified and competent to serve 
as a grand jury of inquest for said county, so that the following- 
named persons were, after due examination by the court touching 
their qualifications, and were each found competent and qualified 
to serve as grand jurors for the county of Jackson, State of Alabama, 
and whose names are as follows: David ‘Tate, D. T. Crownover, M. 
M. Gilbreath, W. B. Bridges, R. J. Thomas, Jas. W. Moody, J. W. 
Duckett, R. F. Proctor, Elisha Stogsdill, J. J. Overdue, M. J. Kelly, 
Thomas Russell, J. S. A. Flanagan, M. P. James,and Arnold Green ; 
and thereupon William B. Bridges was selected and appointed by 
the court to act as foreman of the grand jury, and who wassworn as 
foreman according to the law, and the said David Tate, D. T. Crown- 
over, M. M. Gilbreath, R. J. Thomas, Jas. W. Moody, J. W. Duckett, 
R. F. Proctor, Elisha Stogsdill, J. S. A. Flanagan, M. P. James, and 
Arnold Green, being also sworn as grand jurors according to law, 
and all of whom were then charged by court, as required by 
6 law; and thereupon George T. Dicus was duly sworn and 
charged as bailif- to attend upon said grand jury; thereupon 
said grand jury, as a body of inquest for said county, retired to 
their room to enter upon the discharge of their duties as such. 


Indictment. 
Tue Strate or ALABAMA, Jackson County : 


Circuit Court. August Term, 1887. 


The grand jury of said county charge that before the finding of 
this indictment that the Nashville, Chattanooga, and St. Louis rail- 
way did, on the 2nd day of August, 1887, employ James Moore as 
train conductor on its road within the State of Alabama and county 
of Jackson, the said James Moore at the time of such employment 
by said railway not possessing a certificate of fitness for such train 
conductor in so far as color-blindness and visual powers are con- 
cerned, duly issued in accordance with the requirements of the 
statute in such cases made and provided, against the peace and dig- 
nity of the State of Alabama. 

D. W. SPEAKE, 


County Solicitor. 
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Indictment. 
THE STATE OF ALABAMA, Jackson County: 
Circuit Court. August Term, 1887. 


7 THE STATE 
is No. 1821. 


NASHVILLE, CHATTANOOG- AND St. Louis RAItway. 


No prosecutor. © 
Witnesses: C. M. Porter and Paulus W. Wilson. 


A true bill. 
| W. B. BRIDGES, 
Foreman Grand Jury. 


Filed in open court on the 13th day of August, 1887. 
L. W. WILLIS, Clerk. 


Capias. 
Tue State oF ALABAMA, Jackson County : 


Circuit Court. 


To any sheriff of Alabama, Greeting: 


An indictment having been found against The Nashville, Chatta- 
nooga and St. Louis railway at the August term, 1887, of the circuit 
court of Jackson county for the offence of employing one James 
Moore as train conductor on its railroad without having taken out 
a license as to color-blindness and visual powers, you are therefore 
commanded forthwith to arrest the said Nashville, Chattanooga and 
St. Louis railway and commit it to jail unless it gives bail to answer 
such indictment in the sum of $200.00 at the present term of our 
circuit court, now being held for said county and now in session, 

and make return of this writ according to law. 
8 Witness my hand this 13th day of August, 1887. 
L. W. WILLIS, Clerk. 


Notic-. 


Executed by giving the within defendant notice, according to 
law, of the pendency of this indictment; and thereupon said de- 
fendant appeared in court on this day, by O. R. Hundley, attorney 
for said railway. 

August 22nd, 1887. 

W. H. DICUS, Sheriff. 


THE STATE OF ALABAMA. 


Demurrer. 
In the Circuit Court, Jackson County. August Term, 1887. 


THE STATE oF ALABAMA 
vs. 
THE NASHVILLE, CHATTANOOGA AND St. Louis RAILway. 


The defendant demurs to the indictment in this cause because 
the act of the General Assembly of Alabama, approved February 
28th, 1887, under which the indictment was found, is unconstitu- 
tional and void, in this: 

ist. It is a regulation of commerce between the States, which is 
repugnant to that clause of the Constitution of the United States 
which vests in Congress the power to regulate such commerce, and 
which Congress has sought to do by the passage of the interstate 
commerce act, approved February 4th, 1887. 

2nd. It is repugnant to the Constitution of the United States, 

because the act seeks to abridge the privileges or im- 
9 munities of citizens of the United States. 
3rd. It is repugnant to said Constitution because it seeks 
to deprive a person of his property without due process of law. 

4th. Because said act seeks to interfere with and detain the em- 
ployees of a foreign corporation passing through the State for pur- 
poses of traffic and commerce. 

5th. Because it is an interference with the rights of citizens of 
another State while passing through the State of Alabama for the 
legitimate purposes of commerce and traffic. 

6th. Because it compels the railroad to pay for services rendered 
to some one else, and is, therefore, the taking of the property of one 
person for the benefit of another. 

7th. Because it denies the right of a foreign corporation to send a 
non-resident employee through the State of Alabama without having 
a certificate of a certain character. 

8th. Because said act confers legislative authority upon the State 
board of health. 

9th. Because said act confers judicial power upon the State board 


of health. 
OSCAR R. HUNDLEY, 
Att’y for Defendant. 
Filed August 22, 1887. 
L. W. WILLIS, Clerk. 


10 Judgment. 
THE STATE 
vs. 1821. 
Tue NASHVILLE, CHATTANOOGA AND St. Louis Rattway. 


Aveust 22nd, 1887. 


Come- the State, by solicitor, D. W. Speake, who prosecutes for the 
State in this behalf, and the defendant, by attorney; and the defend- 


! 
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ant, having interposed a demurrer to the indictment in this cause, 
which said demurrer was overruled and disallowed by the court, 
and the defendant duly excepted and objected to said ruling of the 
court; and the defendant, being arraigned and on hearing the in- 
dictment read over to its attorney, Oscar R. Hundley, who, for said 
defendant, pleads not guilty thereto, thereupon come- a jury of good 
and lawful men, to wit, John Snodgrass and eleven others, who were 
duly elected, sworn, and charged according to law — try the issue, 
upon their oaths do say, “ We, the jury, find the defendant guilty as 
charged in the indictment, and assess a fine of fifty dollars against 
the defendant.” It is therefore considered and adjudged by the 
court that the defendant is guilty as charged in the indictment, and 
that, asa punisliment, the State of Alabama, for the use of Jackson 

county, have and recover of the defendant, the said The Nash- 
11 ville, Chattanooga and St. Louis Railway, the said fine of fifty 

dollars, as by the jury aforesaid assessed, together with the 
costs in this behalf expended, for which let execution issue; and, 
questions of law having been reserved for the consideration of the 
supreme court in this case, it is ordered by the court that execution 
shall lay suspended in this case until said questions of law shall be 
determined by said court, upon the defendant’s entering into bond 
as required by law, &c. 


Bill of Exceptions. 
In the Circuit Court, Jackson County. August Term, 1887. 


THE STATE OF ALABAMA 
v8. 
Tue NASHVILLE, CHATTANOOGA AND St. Louris Raitway. 


Be it remembered that on the 22nd of August, 1887, it being at a 
regular term of the circuit court of Jackson county, came on to be 
heard the case of The State of Alabama vs. The Nashville, Chatta- 
nooga and St. Louis Railway, when the following proceedings were 
had, to wit: The defendant curporation being present, by attorney, 
the jury duly empannelled and sworn according to law, the solicitor 

for the State read the indictment, which is in the words and 
12 figures as follows, to wit: 


Tue State or ALABAMA, Jackson County : 
Circuit Court. August Term, 1871. 


The grand jury of said county charges that before the finding of 
this indictment that the Nashville, Chattanooga and St. Louis rail- 
way did, on the 2nd day of August, 1887, employ James Moore as 
train conductor on its road within the State of Alabama and county 
of Jackson, the said James Moore at the time of such employment 
by said railway not passing a certificate of fitness for such train 
conductor, in so far as color-blindness and visual powers are con- 
cerned, duly issued in accordance with the requirements of the 
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statute in such cases made and provided, against the peace and dig- 
nity of the State of Alabama. 
D. W. SPEAKE, 


County Solicitor. 
Indictment. 


THE Strate oF ALABAMA, Jackson County: 
Circuit Court. August Term, 1887. 


THe STATE 
vs. 
THe NASHVILLE, CHATTANOOGA AND St. Louis Rattway. 


No prosecutor. 
Witnesses: C. M. Porter, Paulus W. Wilson. 


A true bill. 
WM. B. BRIDGES, 
Forema- Grand Jury. 


13 Filed in open court on the 13th day of August, 1887. 
L. W. WILLIS, Clerk. 


To this indictment the defendant demurred; which demurrer is in 
the words and figures as follows, to wit: 


In the Circuit Court of Jackson County. August Term, 1887. 


Tue STateE oF ALABAMA 
v8. 
THe NASHVILLE, CHATTANOOGA AND St. Louts Rariway. 


The defendant demurres to the indictment in this case because 
the act of the General Assembly approved February the 28th, 1887, 
under which the indictment was found, is unconstitutional and void, 
in this— 

Ist. It is a regulation of commerce between the States, which is 
repugnant to that clause of the Constitution of the United States 
which vests in Congress the power to regulate much commerce, and 
which Congress has sought to do by the passage of the interstate 
commerce act, approved February 4th, 1887. 

2nd. It is repugnant to the Constitution of the United States be- 
cause the act seeks to abridge the privilege- or immunities of citi- 

zens of the United States. 
14 3rd. It is repugnant to said Constitution because it seeks 
to deprive a person of his property without due process of 
law. 

4th. Because said act seeks to interfere with and detain the em- 
ployees of a foreign corporation passing through the State for pur- 
poses of traffic and commerce. 

5th. Because it is an interference with the rights of citizens of an- 
other State while passing through the State of Alabama for the 
legitimate purposes of commerce and traffic. 
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6th. Because it compels the railroad to pay for service rendered 
to some one else, and is, therefore, the taking of the property of one 
person for the benefit of another. 

7th. Because it denies the right of a foreign corporation to send a 

non-resident employee through the State of Alabama without hav- 
ing a certificate of a certain character. 

8th. Because said act confers legislative authority upon the State 
board of health. 

9th. Because said act confers judicial power upon the State board 


of health. 
OSCAR R. HUNDLEY, 
Att’y for Defendant. 


The court overruled this demurrer; to which action of the 
15 - court the defendantduly excepted. The defendant thereupon, 
in further answer to the indictment, plead “ Not guilty.” 

The witnesses for the State, being sworn according to law, testi- 
fied as follows, to wit: 

That on the 2nd day of August, 1887, James Moore was employed 
as train conductor by the Nashville, Chattanooga and St. Louis rail- 
way, and that said Moore did on said day of August, by virtue of 
said employment, act in the capacity of train conductor of said rail- 
way in the county of Jackson, State of Alabama; that said Moore 
at the time did not possess a certificate of fitness for train conductor, 
in so far as salettbiedinine and visual powers are concerned, nor 
had said Moore applied for or obtained said certificate, as required 
by the act of the Legislature approved February 28th, 1887. 

The witnesses for the defendant, being sworn according to law, 
testified as follows, to wit: 

That the Nashville, Chattanooga and St. Louis railway employs 
all of its trainmen, conductors, engineers, firemen, brakemen, sta- 
tion agents, switchmen, flagmen, gate-tenders, and signal-men at the 
office of the company, in the city of Nashville, State of Tennessee ; 

that said James Moore was emploved by said Nashville, Chat- 
16 tanooga and St. Louis railway at the office of the company, 

in the city of Nashville and State of Tennessee, on the second 
day of August, 1887, at a stipulated monthly salary, to act in the 
capacity of train conductor on a through train running between 
Nashville, Tennessee, and Chattanooga, Tennessee, which train in 
transitu passes through 24 miles of the State of Alabama, in Jack- 
son county, and did so pass through on the second day of August, 
_ 1887; that said train upon which said Moore was conductor was a 
through train from Nashville, Tennessee, to Chattanooga, Tennessee, 
upon which was being transported passengers, freight, and the United 
States mail, shipped from Nashville and other points beyond to 
Chattanooga and other points beyond, and to points in the State of 
Georgia and other States ; that said Moore is a resident and citizen 
of the State of Tenness see, and if he had been compelled to stop in 
transitu and be examined for color-blindness it would have caused 
his train to miss connection at Chattanooga with trains transporting 
passengers, freight, and United States mail to Georgia and other 
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States, and thereby greatly impeeding or delaying the transportation 
of passengers, freight, and United States mail between Ten- 
17 nessee, Alabama, Georgia, and other States; that said Nash- 
ville, Chattanooga and St. Louis railway is a road that has 
24 miles of main line in the State of Alabama, two miles in Georgia, 
seven in Kentucky, and 464 in Tennessee, and employs about three 
thousand men. 

The solicitor for the State admitted, as proven according to law, 
that the Nashville, Chattanooga and St. Louis railway is a corpora- 
tion duly chartered and incorporated under the laws of the State of 
Tennessee, and that there is no law or statute in the State of Ten- 
nessee and nothing in the act incorporating said railway which 
would require any employee of said railway to be examined for color- 
blindness or loss of visual power, or prohibits said railway from em- 
ploying any train conductor or other trainman who do not possess 
u certificate of fitness therefor, in so far as color-blinduess and visual 
powers are concerned. The defendant introduced in evidence the 
act of the General Assembly of Alabama approved January 2lst, 
1850, and especially that portion of said act which is in words and 
figures as follows, to wit: 


“Section 1. Be it enacted by the senate and house of representa- 

tives of the State of Alabama in General Assembly convened, That 

the Nashville and Chattanooga Railroad Company be, and 

18 they are hereby, authorized to construct their road through 

the northern portion of Jackson county, in this State, and 

that they shall have and enjoy all the rights, privileges, and im- 

munities, and be subject to such restrictions as are granted to and 

imposed upon said company by the act incorporating the same, as 
far as said railroad lies in the county of Jackson.” 

The solicitor admitted that the Nashville — Chattanooga Railroad 
Company refer-ed to in the above-named act is the identical corpora- 
tion which is now known as the Nashville, Chattanooga and St. 
Louis railway. 

This being all the evidence, the defendant requested the court to 
charge the jury that if they believe the evidence to find for the de- 
fendant. The court refused to give this charge at the request of the de- 
fendant and give it, at the request of the solicitors, in favor of the State; 
to such actions of the court the defendant excepted. Verdict and 
judgment having been rendered against the defendant, he herewith 
presents this his bill of exceptions in open court and asks that the 
same may be signed, sealed, and made a part of the record in this 

case; all of which — accordingly done in open court this the 


19 22nd day of August, 1887. 
JOHN B. TALLEY, 
Judge of Circuit. 
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Bond. 
THe State oF ALABAMA, Jackson County: 
Circuit Court. 


Know all men by these presents that we, The Nashville, Chatta- 
nooga and St. Louis railway and Osear R. Hundly, are held and 
firmly bound unto the State of Alabama in the sum of two hundred 
and fifty dollars; for the payment of which, well and truly to be 
made, we bind ourselves and each of us, our heirs, executors, and 
administrators, jointly and severally and firmly, by these presents. 

Sealed with our seals and dated this the 22 day of August, 1887. 

Whereas, at the August term, 1887, of the circuit court of and for 
said county, on, to wit, the 22nd day of August, 1887, the said State 
of Alabama recovered a judgment in said court against the Nash- 
ville, Chattanooga and St. Louis railway for the sum of fifty dollars 
fine and the costs in that behalf expended; and whereas on this 

day the said Nashville, Chattanooga and St. Louis railway, as 
20 such defendant, has made application for an appeal from said 


judgment to the next term of the supreme court, to be holden 
of and for said State, to-reverse said judgment, and also for a super- 
cedias of the execution of said judgment, which has heen granted 
on entering into this bond: 

Now, therefore, the condition of the foregoing obligation is such 
that if the said Nashville, Chattanooga and St. Louis railway shall 
prosecute its said appeal to effect and satisfy such judgment as the 
supreme court may render in this case, then the said obligation to 
be null and void; otherwise to remain in full force and effect. 

THE NASHVILLE, CHATTANOOGA AND 


ST. LOUIS RAILWAY, [SEAL] 
By OSCAR R. HUNDLEY, Ait’y. 
OSCAR R. HUNDLEY. [ SEAL. ] 


Approved August 22nd, 1887. 
L. W. WILLIS, Clerk. 


Tue State or ALABAMA, Jackson County : 


I, Larkin W. Willis, clerk of the circuit court of Jackson county 
aforesaid, do hereby certify that the foregoing pages, from 1 to 22, 
inclusive, contain a full and complete transcript of the record and 
proceedings of the said circuit court in a cause therein pending, 
wherein the State of Alabana was plaintiff and The Nashville, Chat- 

tanooga and St. Louis Railway is defendant; that the said 
21 Nashville, Chattanooga and St. Louis railway did, on the 22nd 
day of August, 1887, pray an appeal to the next term of the 
supreme court of Alabama, which appeal was granted upon his giv- 
ing the supersedeas bond and security, and that Oscar R. Hundley, 
the security on said bond, is good:and sufficient; all of which I 


hereby certify to said supreme court. 
| LARKIN W. WILLIS, Clerk. 


THE STATE OF ALABAMA. ll 


Filed Noy. 9th, 1887. 
JOHN W. A. SANFORD, Clerk. 


Supreme Court, 8 Div. 786. 


Tuursbay, February 2nd, 1888. 
The court met pursuant to adjournment. 
Present: All the justices. 
« + * * + * © 


Jackson Circuit Court, 8 Div. 


THE NASHVILLE, CHATTANOOGA AND Sr. Louris RAIrway 
v8. 786. 
Tue STATE OF ALABAMA. 


Come the parties, by attorneys, and argue and submit this case 
for decision. 


Supreme Court. 


Monpbay, February 13th, 1888. 


The court met pursuant to adjournment. 


22 Present: All the justices. 
* * * * « * * 


Jackson Circuit Court, 8th Div. 


Tue NASHVILLE, CHATTANOOGA AND Sr. Louis Rarinway 
v8. 786. 
THe STATE oF ALABAMA. 


Come the parties, by attorneys, and the record and matters 
therein assigned for errors being argued and submitted and duly 
examined and understood by the court, it is considered that in the 
record and proceedings of said circuit court there is no error. It is 
therefore considered that the judgment of said court be in all things 
affirmed. It is also considered that the appellant and Oscar R. 
Hundley, surety on the appeal bond, pay the costs of appeal in this 
court and in the circuit court. 


Supreme Court, 8th Div. Dec’r Term, 1887. 


NASHVILLE, CHATTANOOGA & Sr. Louris Rattway Com- ) 
PANY y 
\ No. 786. 


v8. 
THE STATE OF ALABAMA | 
Appeal from Jackson circuit court. 


STONE, C. J.: 
It is contended for appellant, defendant below, that the act “for 
the protection of the travelling public,” &c., approved February 28th, 
1887, sess. acts ’87, is unconstitutional on two grounds: First, 
23 in declaring that the examinations in reference to color-blind- 
ness, for which it makes provision, shall be “at the expense 
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of the railroad companies.” The second ground urged is that while 
the statute specifies and declares certain rules for conducting ex- 
aminations and granting certificates, it nevertheless provides “ That 
the State board of health may from time to time make such alter- 
ations in or additions to these rules and requirements as they may 
deem just and proper.” 

A copy of the statute is as follows: 


SEcTION 1. Be it enacted by the General Assembly of Alabama, 
That all persons affected with coior-blindness and loss of visual 
power, one or both, to the extent to be defined in accordance with 
the requirements of this act, shall be and they are hereby disquali- 
fied from serving on railroad lines within this State in the capacity 
of locomotive engineer, fireman, train conductor, brakeman, station 
agent, switchman, flagman, gate-tender, or signal-man, or in any 
other position which requires the use or discrimination of form or 
color signals. 

Sec. 2. Be it further enacted, That any person who shal] serve in 
any of the capacities mentioned in section one of this act without 
first having obtained a certificate of fitness for his position, in ac- 

cordance with the provisions of this act, shall be guilty of a 
24 misdemeanor, and, on conviction thereof before any court or 

competent jurisdiction, shall be fined not less than ten nor 
more than fifty dollars for each and every offense. : 

Sec. 3. Be it further enacted, That on and after the first day of 
June, 1887, examinations and re-examinations, at the expense of 
the railroad companies, shall be required under this law, and any 
railroad company, officer, or agent of the same employing, after said 
date, a person in any of the capacities specified in section one of this 
act who does not possess a certificate of fitness therefor, in so far as 
color-blindness and visual powers are concerned, duly issued in ac- 
cordance with the requirements of this act, shall be guilty of a mis- 
demeanor, and for each and every offense shall be punished by a 
fine of not less than fifty nor more than five wert oe grr vate Pro- 
vided, That those persons already in employment in said capacities 
on the first day of June, 1887, shall be allowed until the first day of 
August, 1887, in which to procure the necessary certificates. 

Sec. 4. Be it further enacted, That it shall be the duty of the 
State board of health to supervise the administration of this law, to 
prescribe the methods in which such examinations shall be made, 

the forms of certificates to be issued, of records to be kept, and 
25 of reports to be made by the examiners, and such other rules 

and regulations as shall from time to time by said board be 
deemed necessary. It shall further be the duty of the Governor to 
appoint as examiners a suitable number of properly qualified medi- 
cal men for carrying this law into effect, and to so distribute them 
through the State as to best subserve the convenience of all parties 
concerned, and it shall be the duty of the Governor to appoint with 
as little delay as possible the persons so recommended: Provided, 
That the appointment of any of these examiners may at any time, 


~ 


THE STATE OF ALABAMA. 13 


upon good and sufficient reasons being assigned by the State board 
of health, be revoked by the Governor. 

Sec. 5. Be it further enacted, That any one of the examiners is 
hereby authorized to make the examination and issue the certificates 
required by this act, and for each and every such examination he 
shall be entitled toa fee of three dollars, but in the event that a 
certificate of fitness for the specified duty is refused the person so re- 
fused may demand a second examination by the same examiner be- 
fore an appeal board, to be composed of three phy-cians, to be ap- 
pointed by the president of the State board of health, the fee of three 
dollars for this examination to be divided among the members of 

the appeal board, and the decision of this board to be final. 
26 Sec. 6. Be it further enacted, That the following rules 

shall govern the actions of the examiners: Provided, That 
the State board of health may from time to time make such altera- 
tions in or additions to these rules and requirements as they may 
deem just and proper: 

Rule 1. All railroad employees requiring examination under this 
act shall be divided into two classes: Class first shall include en- 
gineers, firemen, and brakemen; class second shall include train 
conductors, station agents, switchmen, flagmen, gate-tenders, signal- 
men, and all others whose duties require them to use or distinguish 
form or color signals. 

Rule 2. Certificates shall be given for each class in accordance 
with the following directions for examinations. Promotion from one 
class to the other requires re-examination and certificate. 

Rule 3. Re-examinations shall be made once every five years, and 
also under the following conditions, viz: After any serious disease of 
the eyes; after all injuries affecting the head or eyes; after any dis- 
ease of the brain; after every long-continued illmess, as typhoid 
fever; after mistakes or acts which call in question the visual 
powers, either of form or color; and whenever a majority of the 

board may deem it necessary and so direct. 
27 Rule 4. The following shall be the requirements for the 
certificates in the first class: (1) Healthy eyes and eyelids, 
without habitual congestion or inflammation; (2) unobstructed 
field of vision; (3) normal visual acuteness and refraction; (4) 
freedom from color-blindness; (5) absence of cataract. 

Rule 5. The second class shall have (1) healthy eyes and eye- 
lids, without habitual congestion or inflammation ; (2) unobstructed 
visual field; (3) visual acuteness at least equal to three-fifths with- 
out eyeglasses and normal with glasses; (4) freedom from color- 
blindness in one eye and color perception at least equal to three- 
fourths in the other eye. 

Rule 6. After an employee has held his position for five years or 
more the standard required in each class may be determined by 
special action of the examining board. 

Sec. 7. Be it further enacted, This act shall be in force from and 
after June Ist, 1887. 
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We do not consider the decision of either of these questions nec- 
essary in this case. The first will arise, and properly arise, when the 
railroad corporation is sought to be held accountable for 
28 the fee. Its refusal to pay does not relieve the physician ac- 
cepting appointment as examiner of the duty of examining 
and certifying as to the qualifications of applicants who come prop- 
erly before him (Baldwin v. Kouns, 81 Ala., 272); nor can the 
second of the questions arise until the State board of health attempts 
to make alterations in or additions to the rules for examination of 
applicants for license. It is not pretended that they have yet at- 
tempted to do so. 

If either or both of these provisions should be declared invalid, or 
even unconstitutional, such ruling will not impair the unity of the 
statute or work its destruction. It can still be executed in the spirit 
in which it was framed. 3 Brick. Dig., 127; 8, §§ 18, 23, 25, 26, 27. 

An argument has been made before us based on the word employ 
(“employing”) as used in the statute. The contract under which 
the services of the conductor were obtained in this case was made in 
the State of Tennessee, the State in which the corporation has its 
domicil and principal office. The argument is that the Legislature 
of this State cannot prescribe rules for making contracts in another 
State. The conclusion is just if the premises justify it; but they do 

not. The provision has no reference to the mere contract 
29 under which the services were obtained. It relates to and 

regulates the services procured to be performed for the cor- 
poration. Its meaning in this statute is to make use of, to intrust 
with some agency or duty, making use of, intrusting with some 
agency or duty.—Worcester’s Dictionary. There is nothing in this 
argument. 

The remaining questions argued in this case have been considered 
and settled adversely to appellant, both by this court and by the 
Supreme Court of the United States. McDonald v. State, 81 Ala., 
279; Smith v. State (recently), U.S. 

We have no wish to reopen the discussion. 

The judgment of the circuit court is affirmed. 


UnitTED STATES OF AMERICA, 88: 


The President of the United States to the honorable the supreme 
court of the State of Alabama, Greeting: 

Because in the record and proceedings as also in the rendition 

30 + ofthe judgment of a plea which is in the said court, before you 
or some of you, being the highest court of law or equity of the 

said State in which a decision could be had in thesaid suit between The 
Nashville, Chattanooga and St. Louis Railway, appellant, and The 
State of Alabama, appellee, wherein was drawn in question the va- 
lidity of a certain act of the General Assembly of the State of Ala- 
bama, approved February 28th, 1887, entitled An act for the protec- 
tion of the travelling public against accidents caused by color-blind- 
ness and defective vision, and it being alleged that said act of the 
General Assembly of Alabama is in violation of the Constitution of 
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the United States, and the said supreme court of Alabama has de- 
cided that said act is not in violation of the Constitution of the 
United States, and thereby great damage and injury have been done 
to the said Nashville, Chattanooga and St. Louis railway by the 
said decision of the supreme court of the State of Alabama, and a 
manifest error —, to the great damage of the said railway, as by its 
complaint appears, we, being willing that error, if any hath been 
committed, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 

you send the record and proceedings aforesaid, with all things 
ol concerning the same, to the Supreme Courtof the United States, 

together with this writ, so that you have the same at Wash- 
ington on the 2nd Monday of October next, in the said Supreme 
Court then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause justice to be 
done therein to correct that error, what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme court, the 23rd day of February, in the year of our Lord 
one thousand eight hundred and eighty-eight. 

J. W. DIMMICK, 
Clerk U. 8. Circuit Court, Middle District of Alabama. 


Writ of error allowed February 23, 1888. 
GEO. W. STONE, 
Chief Justice Supreme Court Alabama. 


Filed Feb. 23, 1888. 
JOHN W. A. SANFORD, Clerk. 


32 Tue Unitrep STaATEs OF AMERICA, 88: 


To the State of Alabama, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the 2nd Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Alabama, wherein The 
Nashville, Chattanooga and St. Louis Railway is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in the 
said writ of error mentioned, should uot be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable George W. Stone, chief justice of the su- 
preme court of the State of Alabama, this 23rd day of February, 
in the year of our Lord one thousand eight hundred and eighty-eight. 

| GEO. W. STONE, 
C. J. Sup. C’t Ala. 
I, Thomas Seay, as Governor of the State of Alabama, do 


33 hereby or a service of the within notice of appeal taken by 
the Nashvill-, Chattanooga and St. Louis Railway in the case 
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of The Nashville, Chattanooga and St. Louis Railway vs. The State 
of Alabama to the Supreme Court of the United States, and waive 
any other or further notice of said appeal or writ of error. 
February 24th, 1888. 
THOS. SEAY, 


Governor of Alabama. 


Filed Feb. 24th, 1888. 
JOHN W. A. SANFORD, Clerk. 


o4 Know all men by these presents that we, The Nashville, 
Chattanooga and St. Louis Railway and Oscar R. Hundley, 

are held and firmly bound unto the State of Alabama in the full 
and just sum of five hundred dollars, to be paid to the said State of 
Alabama, — certain attorney, successor, or assigns; to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, exec- 
utors, administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 23rd day of February, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

Whereas lately at a regular term of supreme court of the State 
of Alabama, in a suit depending in said court, between The Nash- 
ville, Chattanooga and St. Louis Railway, appellant, and The State 
of Alabama, appellee, judgment was rendered against the said Nash- 
ville, Chattanooga and St. Louis railway affirming the judgment of 
the circuit court of Jackson county, and the said Nashville, Chatta- 
nooga and St. Louis railway having obtained an appeal or writ of 
error and filed a copy thereof in the clerk’s office of the said court 
to revise the judgment of the supreme court of Alabama in the 
aforesaid suit, and a citation, directed to the said The State of Ala- 
bama, citing and admonishing it to be and appear at a Supreme 

Court of the United States to be holden at Washington the 

30 second Monday of October next: 

Now, the condition of the above obligation is such that if 
the said Nashville, Chattanooga and St. Louis railway shall prose- 
cute its appeal or writ of error — effect an- answer all damages and 
costs if it fails to make its plea good, then the above obligation to 
be void ;“else to remain in full force and virtue. 

NASHVILLE, CHATTANOOGA & 
ST. LOUIS RAILWAY, SEAL. | 
By OSCAR R. HUNDLEY, Ait’y. 7 
OSCAR R. HUNDLEY. SEAL. 


Sealed and delivered in presence of— 


Approved by— 
GEO. W. STONE, C. J. Sup. C’t Ala. 


Filed Feb. 25, 1888. 


JOHN W. A. SANFORD, Clerk. 


he o Saletan iin tidied 
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36 UnitTED STATES OF AMERICA, 88: 


The President of the United States to the honorable the supreme 
court of the State of Alabama, Greeting : 


Because in the record and proceedings, as also in the rendi- 
tion of the judgment of a plea which is in the said court, before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision could Le had in the said suit between 
the Nashville, Chattanooga and St. Louis railway, appellant, and 
the State of Alabama, appellee, wherein was drawn in question the 
validity of a certain act of the General Assembly of the State of Ala- 
bama, approved February 28th, 1887, entitled An act for the 
protection of the travelling public against accidents caused by 

color-blindness and defective vision, and it being alleged that 
o7 said act of the General Assembly of Alabama is in violation 
of the Constitution of the United States,and the said supreme 
court of Alabama has decided that said act is not in violation of the 
Constitution of the United States, and thereby great damage and 
injury have been done to the said Nashville, Chattanooga and St. 
Louis railway by the said decision of the supreme court of the State 
of Alabama, and a manifest error —, tothe great damage of the said 
railway, as by its complaint appears, we, being willing that error, 
if any hath been committed, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, 
38 under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the 2nd Monday 
of October next,in said Supreme Court then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause justice to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States should be done. 
Witness the Honorable. Morrison R. Waite, Chief Justice of said 
Supreme Court, the 23d day of February, in the year of our 
39 Lord, one thousand eight hundred and eighty-eight. 


[Seal of the United States Circuit Court, Middle District of Alabama. ] 


J. W. DIMMICK, 
Clerk U. 8. Circuit Court, Middle District of Alabama. 


Writ of error allowed February 23, 1888. 
GEO. W. STONE, 
Chief Justice Supreme Court Alabama. 


[ Endorsed:] Filed Feb. 23, 1888. Sanford, clerk. No. 1. 
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40) THE UNITED STATES OF AMERICA, 88° 


To the State of Alabama, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the 2nd Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of Alabama, wherein the Nash- 
ville, Chattanooga and St. Louis railway is plaintiff in error and 
you are defendant in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in error, as in the said 
writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

: Witness the Honorable George W. Stone, chief justice of the 
supreme court of the State of Alabama, this 23d day of February, 
in the year of our Lord one thousand eight hundred and eighty- 


eight. 
' GEO. W. STONE, 
C. J. Sup. C’t Alabama. 


On this — day of ,in the year of our Lord one thousand eight 
hundred and eighty- —, personally appeared , before me, 
the subscriber, ,and makes oath that he delivered a true 
copy of the within citation to 


Sworn to and subscribed the — ——, A. D. 188-. 


41 I, Thomas Seay, as Governor of the State of Alabama, do 

hereby accept service of the within notice of appeal taken by 
the Nashville, Chattanooga and St. Louis railway in the case of 
the Nashville, Chattanooga and St. Louis Railway vs. The State of 
Alabama to the Supreme Court of the United States, and waive any 
other or further notice of said appeal or writ of error. 


February 24th, 1888. 
THOS. SEAY, 


Governor of Alabama. 


{Endorsed:] Filed Feb. 24, 1888. Sanford, clerk. No. 3. 


42 THE STATE OF ALABAMA, Montgomery County: 


I, John W. A. Sanford, clerk of the supreme court of the State of 
Alabama, hereby certify that the foregoing pages, numbered from 1 to 
35, inclusive, contain a full, true, and correct copy of the record and 
proceedings of the said supreme court in a case lately pending 
therein, in which the Nashville, Chattanooga and St. Louis railway 
was appellant and the State of Alabama was defendant, and a copy | 
of the appeal bond, the writ of error, and citation of appeal, and that | 
the writ of error and citation of appeal hereunto attached were the | 
writ of error and citation of appeal filed in the office of the clerk | 


of the supreme court. : 
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In witness whereof I have hereunto set my hand and affixed the 
seal of said supreme court, at the capitol, in the city of Montgomery 
and State of Alabamna, on the fifth day of March, A. D. eighteen 
hundred and eighty-eight. 

[Seal of the Supreme Court of Alabama. ] 


JOHN W. A. SANFORD, 
Clerk of the Supreme Court of the State of Alabama. 


43 Assignment of Errors. 
In the Supreme Court of Alabama. December Term, 1887. 


Tue NASHVILLE, CHATTANOOGA AND St. Louris Rartway 
v8. 
THE STATE OF ALABAMA. 


Now comes the appellant and says that there is manifest error in 
the record and proceedings in the court below, in this— 
ist. The court erred in overruling defendant’s demurrer. 
2. The court erred in refusing to give the charge asked by the 
defendant and giving the same at the request of the State. 
3. The court erred in overruling defendant’s demurrer and in 
refusing to give thecharge to the jury asked for by defendant, 
44 and in so doing failed and refused to give full force and effect 
to the following provisions of the Constitution of the United 
States, viz., art. 1, sec. 8, subdivision 3, which provides that Con- 
gress shall have power to regulate commerce among the States; 
article 5 of the amendments to the Constitution, which provides 
that no person shall be deprived of life, liberty, or property with- 
out due process of law. 
Wherefore said appellant prays that said judgment be reversed, 
annulled, and altogether held for naught. 
OSCAR R. HUNDLEY, 
Att’y for Appellant. 
Endorsed on cover: Alabama supreme court. No. 1401. The 


Nashville, Chattanooga & St. Louis Railway, plaintiff in error, vs. 
The State of Alabama. Filed April 2, 1888. 
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SUPREME COURT OF THE UNITED STATES, as 
OCTOBER TERM, 1888 a. 
No. 1404. Pe 
THE NASHVILLE, CHATTANOOGA & ST. LOUIS wt 


RAILWAY, PLAINTIFF IN ERROR, aaa 


THE STATE OF ALABAMA. a 


In Error To THE SUPREME CouRT oF THE STATE oF | 29 
ALABAMA, iad 


eT — 


BRIEF FOR PLAINTIFF IN ERROR. 
OSCAR R. HUNDLEY, 


Attorney for Plaintiff in Error. a 


a a enero mae . en a is a 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1888. 


No. 1401. 


THE NASHVILLE, CHATTANOOGA & St. Louis RAILWAY, 
PLAINTIFF IN ERROR. 
= §, <== 


Tue STATE or ALABAMA. 


ASSIGNMENT OF ERRORS. 


Now comes the Plaintiff in Error, in the above entitled 
cause, and says that in the record and proceedings in the Su- 
preme Court of the State of Alabama, there hath intervened to 
the injury of the Plaintiff in Error, manifest error, and assigns 
as such the following : 

That said Supreme Court of Alabama affirmed the judg- 
ment of the Circuit Court of Jackson county, of said State, and 
in so doing held and decided that the Act of the General As- 
sembly of Alabama, referred to and set forth in the opinion of 
said Supreme Court, is a valid and constitutional law, and not 
in violation of, or repugnant to the following provisions of the 
Constitution of the United States, to-wit : 

1st, Article I, Section 8, sub-division 3, which provides 
“that Congress shall have power to regulate commerce among 
the several States.” 
2nd. Article III, Section 2, sub-division 3, which provides 
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‘that the trial of all crimes shall be held in the State where the 
said crimes shall have been committed.” 

3rd. The stb amendment to the Constitution of the Uni-— 
tel States which provides “that no person shall be deprived of 
life. iberty or property without due process of law.” 

And Plaintiff in Error prays that the judgment of the Su- 
preme Court of Alabama may be reversed, and Plaintiff in Er- 
ror discharged. 

It is agreed that the assignment of errors as above set forth, 
shall be considered by the Court as the assignment of errors 
required by Section 997 of the Revised Statutes. _. 

It is further agreed, that it shall be considered by the Court, 
that the Defendant in Error has formally joined issue on said 


nment and denied the errors set forth. a 
OSCAR R. HUNDLEY, aes: | for Plaintiff in Error. 


assig 
T N. McCLELLAN Att’y-Gen’l. for Defendant in Error. 


STATEMENT OF FACTS. 


This is a writ of error brought by the Nashvi'le, Chatta— 
nooga and St. Louis Railway, to review the judgment of the 
Supreme Court of Alabama, rendered on an appeal from the 
Circuit Court of Jackson county, Alabama. On the 13th day 
August, 1558, an indictment was filed in the Circuit Court of 
Jackson county, against the Nashville, Chattanooga and St. 
Louis Railway, a corporation, charging it with the alleged crime 
of having employed as train conductor upon its road one James 
Moore, who at the time of said employment did not possess a 
certificate of fitness for such train conductor in so far as color~ 
blindness and visual powers are concerned, as required by the 
Act of the General Assembly of Alabama, approved February 
25th, 1887, entitled “An Act for the protection of the traveling 
public against accidents caused by color-blindness and defec- 
tive vision.” 

Upon the trial of the cause in the Circuit Court of Jackson 
county, Alabama, the defendant demurred to the indictment, 
alleging as grounds for said demurrer, that the Act of the Gen. 
eral Assembly of Alabama, approved February 28th, 1887, 

under which the indictment was found, was repugnant to the 
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Constitution of the United States. Upon the Court overruling 
the demurrer, the following facts were then proven, the defend- 
ant having p’ead “not guiltv.” That the Nashville. Chatta- 
nooga and St. Louis Railway did on the 2nd day of Augus', 
1587, at its office in the city of Nashville, State of Tennessee, 
employ James Moore, a resident and citizen of the State of 
Tennessee, at a stipulated monthly salary, to act in the capaci- 
ty of train conductor. on a through train running between 
Nashville, Tennessee and Chattanooga, Tennessee, which train 
én transita, passes through 24 miles of the State of Alabama, 
in Jackson county, and did so pass through on the 2nd day ot 
August, 1887. with said Moore asconductor. That said Moore 
did not at the time possess a certificate of fitness for train con- 
ductor in so far as color-blindncss and visual powers are con- 
cerned, nor had said Moore applied for or obtained said certifi- 
cate as required by the Act of the General Assembly ot the 
State of Alabama, approved February 28th, 1887. That said 
Nashville, Chattanooga and St, Louis Railway is a corporation, 
duly chartered and incorporated by the State of Tennessee, and 
granted right of way through the State of Alabama, by act of 
the General Assembly thereof approved January 21st, 1550, 
with the privilege “to have and enjoy all the rights, privileges 
and immunities, and be subject to such restrictions as are 
granted to and imposed upon said company by the act incor- 
»yorating the same as far as said railroad lies in the County of 
Jackson.” That there is no law or statute in the State of Tens 
nessee, and nothing in the act incorporatiug said railway, which 
wouid requi'e any employee thereof to be examined for color- 
blindness or loss of visual power, or prohibits said railway from 
employing any train conductor, or other train men who do not 
possess a certificate of fitness therefor in so far as color-blinds 
ness and visual powers are concerned. That said train upon 
which said Moore was conductor, was a through train from 
Nashville, Tennessee to Chattanooga, Tennessee, upon which 
was being transported passengers, freightand the United States 
Mail shipped from Nashville and other points beyond, to Chat- 
tanooga, and other points beyond, and to points in the State of 
Georgia and other States, That if said Moore had been com- 
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pelled to stop én fransitu, and be examined for color blinduess, 
it would have caused his train to miss connection at Chattanoo— 
ga with trains transporting freight, and the United States Mail 
to Georgia and other States, thereby impeding and delaying 
such transportation between Tennessee, Alabama, Georgia and 
other States. Phe said Nashville, Chattanooga and St, Louis 
Railway, owns and operates 24 miles of main line in the State 
of Alabama, 2 miles in Georgia, 7 in Kentucky, and 464 in Ten. 
nessee and employs about three thousand men. 

This being all the evidence, the defendant asked the Court 
to charge the jury, that if thev believe the evidence, they must 
find for the defendant, which the Court refused to do. The 
Supreme Court of Alabama affirmed the judgment of the Cir- 
cuit Court of Jackson County. 


ARGU MENT. 


[he main question presented to this Court for determina- 
tion is, whether the Act of the Alabama Legislature, approved 
February 25th, 1857, is in harmony with the Constitution of the 
United States, especially in so far as it is sought to enforce its 
provisions against the Plaintiff in Error. The following is a 
copy of the Act in question (Acts of Alabama, 1886-87, pages 
$7-59): . 

AN ACT 


For the protection of the travelling public against accidents 
caused by color—blindness and defective vision. 

Section 1. Be it enacted by the General Assembly of 
Alabama, That all persons affected with color—blindness and 
loss of visual power, one or both, to the extent to be defined in 
accordance with the requirements of this Act, shall be and they 
are hereby disqualified from serving on railroad lines within 
this State in the capacity of locomotive engineer, fireman, sta— 
tion agent, switchman, flagman, gate-tender or signal man, or 
in any other position which requires the use or discrimination 
of form or color signals. 

Sec. 2. Beit further enacted, That any person who shall 
serve in any of the capacities mentioned in section one (1) ct 
this act without first having obtained a certificate of fitness for 
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his position, in accordance with the provisions of this Act, shall 
be guilty of a misdemeanor, and on conviction thereof before 
any court of competent jurisdiction, shall be fined not less than 
ten nor more than fifty dollars for each and every offense. 


SECTION 3. Be it further enacted, That on and after the 
first day of June, 1557, examinations and re-examinations, . at 
the expense of the Railroad companies, shall be required uns 
der this law, and any Railroad company, officer or agent of 
the same, employing after said date, a person in any of the ca- 
pacities specified in section one (1) of this Act, who does not 
possess a certificate of fitness therefor, in so far as color-blind- 
ness and visual powers are concernad, dulv issued in accord- 
ance with the requirements of this Act, shall be guilty of a 
misdemeanor, and for each and every offense shall be punish- 
ed by a fine of not less than fifty nor more than five hundred 
dollars; Provided, that those persons already in employment in 
said capacities on the first day of June, 1557, shall be allowed 
until the first day of August, 1555, in which to procure the 
necessary certificates. 

Sec. 4. Be it further enacted, That it shall be the 
duty of the State Board of Health, to supervise the 
administration of this law, to prescribe the methods in which 
sucn examinations shall be made, the forms of certificates to 
be issued, of records to be kept, and of reports to be made by 
the examiners, and such other rules and _ regulations as shall 
from time to time by said board be deemed necessary. It shall 
farther be the duty of the Governor to appoint as examinel!s, a 
suitable number of properly qualified medical men for carrying 
this law into effect, and to so distribute them through the State 
as to best subserve the convenience of all parties concerned; 
and it shall be the duty of the Governor to appoint with as 
little delay as possible the persons so recommended: Provided: 
That the appointment of any of these examiners may at any 
time upon good and sufficient reasons being assigned by the 
State Board of Health, be revoked by the Govenor. 

Section 5. Be it further enacted, That any one of the ex- 
aminers is hereby authorized to make the examination and 
issue the certificates required by this act,and for each and every 
such examination he shall be entitled to a tee of three dollars, 
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but in the event that a certificate of fitness for the special duty 
is refused, the person so refused may demand a second exam- 
ination by the same examiner before an appeal board to be com- 
posed of three physicians, to be appointed by the President of 
the State board of Health, the fee, ofthree dollars for this ex- 
amination to be divided among the members of the appeal 
board, and the decision of this board, to be final. 

SECTION 6. Be it further enacted That the following rules 
shall govern the actions of the examiners: Provided, that the 
State board of Health may from time to time make such alter. 
ations in or additions to these rules and requirements as they 
may deem just and proper: 

Rule 1. All railroad employees requiring examination under 
this act shall be divided into two classes: Class first shall in- 
clude engineers, firemen and brakesmen; class second shall 
include train conductors, station-agents, switchmen, and all 
others whose duties require them to use or distinguish form 
or color-signats. 

Rule 2. Certificates shall be given foreach class in ac- 
cordance with the following directions for examinations: pro- 
motion from one class to the other requires re-examination and 
certificate. 

Rule 3. Re-examinations shall be made once every five 
years, and also under the following conditions viz: After any 
serious disease of the eyes: after all injuries affecting the Lead 
or the eyes: after any disease of the brain: after every long 
continued illness, as typhoid fever: after mistakes or acts which 
call in question the visual powers, either of form or _ color: 
and whenever the majority of the board may deem it necessary 
and so direct. 

Rule 4, The following shall be the requiremets for the 
certificates in the first class: (1.) healthy eyes and eyelids with- 
out habitual conjestion or imflamation: (2.) unobstructed field 
of vision: (3.) normal visual acuteness and refraction: (4) free- 
dom from color-blindness;(5) absence of cataract. 

Rule 5. The second class shall have, (1) healthy eyes and 
eye-lids, without habitual congestion or inflammation; 2—un- 
obstructed visual field; (3) visual acuteness, at least equal to 
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three fifths without eye-glasses and normal with eye-glasses; 
(4) freedom from color blind-ness in one eye,and color percep- 
tion at least equal to three fourths in the other eye. 

Rule'6 After an employee has held his position for five 
years or more, the standard required in each class may be de« 
termined by special action of the examining board. 

Sec. 7. Beit further enacted, This act shall be in force 
from and after June 1st, 1887. 


I. 


The Act in question is repugnant to Art. 1, Sec. 8, sub- 
division 3, of the Constitution of the United Stase»*, which pro- 
vides, “that Congress shall have power to regulate commerce 
among the several States.” The Supreme Court of Alabama 
bases its decision of this question (Record, page 14) upon the 
decision of this Court, inthe case of Smith vs. The State of 
Alabama, 124 U.S. 465. In this case this Court decided that 
the Act of the Alabama Legislature requiring locomotive en- 
gineers to be examined and obtain a license, is a valid law, “and 
properly an act of legislation within the scope of the admitted 
power reserved to the State to regulate the relative rights and 
duties of persons being and acting within its territorial jurisdic- 
tion, intended to operate so as to secure for the public safety of 
person and property; and that so far as it affects transactions of 
commerce among the States, it does so only indirectly, inciden- 
tally and remotely, and not so as to burden or impede them.” 
The Court in referring to the Statute says (Smith vs. Alabama 
124 U. S., page 450) “No objection to the Statute, as an imped- 
iment to the free transaction of commerce among the States, 
can be found in any of its special provisions. It requires that 
every locomotive engineer shall havea license, but it does not 
limitthe number of persons who may be licensed nor prescribe 
any arbitrary conditions to the grant. The fee of of five «ol- 
lars to be paid by an applicant for his examination is not a 
provision for raising revenue, but is no more than an equivalent 
for the service rendered, and cannot be considered in the light 
of a tax or burden upon transportation ” 

Now it will be seen that the Act of the Alabama Legisla~ 
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ture, the constitutionality of which is assailed in the case 
at bar, differs in many of its provisions fromthe Act which 
requires a license of locomotive engineers, the constitu- 
ionality of which was passed upon by this Court in the case of 
Smith vs. the State of Alabama above referred to. Upon ex- 
amination of the former Act (Acts of Alabama 1886-57, pp 
87-89) we find that it prescribes many arbitrary conditions 
which are not prescribed by the Act requiring a license of lo- 
comotive engineers. tst. It requires the examinations and re- 
examinations to be made at the “expense of the railroad com- 
panies. (Sec. 3, Record p.12). 2nd. It confers arbitrary pow- 
ers upon the State Board of Health by authorizing them to 
“prescribe the methods in which the examinations shall be 
made,” and whatever “rules and regulations from time to time 
they may deem necessary.”’ (Sec. 4, Record p. 12). Also by 
authorizing the State Board of Health to “make such alterations 
or additions to the rules and requirements from time to time as 
they may deem just and proper.” (Sec. 6, Record p. 13). Also 
by authorizing a majority of the Board to require re-examina- 
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tions “whenever they may deem it necessary and so direct.” 
(sec. 6 Rule 3, Record p. 13). Also by authorizing the Board 
to determine by their “special action” the standard required in 
each class for employees who have held their positions for five 
years or more. (Sec. 6, Rule 6, Record p. 13). 

Now we concede therule of law as established by this 
Court in its recent decisions touching the police power of a 
State to be, that the Legislature may regulate the relative 
rights and duties of persons being and acting within its terri- 
torial jurisdiction, so as to secure for the public safety of person 
and property, and in so doing may incidentally affect com- 
merce among the States; but we contend, that if the statute, 
tends to burden or impede such commerce, or if it confers 
upon the State or upon its officers whose duty itis to admin- 
ister the law, the power to make the statute the means by 
which such commerce may de burdened or impeded, that then 
the statute must be held void. The police regulation must be 
by its terms and conditions reasonable and notarditrary. The 
line of distinction between that which constitutes an interfer- 
ence with commerce, and that which is a mere police regula- 
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tion, is sometimes exceedingly dim and shadowy, and we sub- 
mit, that when the State deems it necessary for the safety of 
person and property within its jurisdiction, to enact a police 
regulation which may incidentally effect inter-state commerce.,it 
should be compelled to select that means which will not bur- 
den or impede such commerce. 

The Statute under discussion has been enacted, and the 
manner of its administration, and its most important provis- 
tons and conditions, we find rest within the discretion of the 
State Board of Health. They may change these provisions 
whenever they see proper to do so, witheut giving any notice 
whatever to the general public, by which those engaged in 
inter-state commerce may be advised. It is idle for us to say 
that the interests of the State and its officers would prevent an 
oppressive administration of the law. In referring to this precise 
point Mr. Justice Field in the case of Gloucester Ferry Co. vs. 
Pennsylvania,114 U.S. 196,0n page 205.among other things said: 
“Those engaged in foreign and inter-state commerce are not 
bound to trust its (the State’s) moderation in that respect; they 
require security, and they may rely on the power of Congress 
to prevent any interference by the State until the act of Com- 
merce, the transportation of passengers and freight is complet- 
ed.” If the State of Alabama can prescribe such restrictions, 
upon persons engaged in inter-state commerce, and incidentally 
upon such commerce itself, then every other State in the Union 
can do likewise,and there would be no end of complications to be 
encountered by such persons while in transitu between the differ- 
ent States. In the case of Wabash &c. Railway Co. vs. Illi- 
nois, 118 U. S. 557, the Court said (page 572): “It is not the 
railroads themselves that are regulated by this Act of the IIli- 
nois Legislature, so much as the charges for transportation, and 
in language just cited, if each one of the States through whose 
territories these goods are transported can fix its own ruies for 
prices, for modes of transit, for times and modes of delivery, 
and all other incidents of transportation to which the word 
‘‘regulation” can be applied, it is readily seen that the embar- 
rassment upon inter-state transportation, as an element of in- 
ter-state commerce, might be too oppressive to be submitted to. 
‘It was,’ in the language of the court cited above ‘to meet just 
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such a case that the commerce clause of the Constitution was 
adopted.” 

In the case of the W. U. Telegraph Co. vs. Pendleton, 
122 U. S. 359, this Court, said: ‘Undoubtedly under the re- 
serve powers of the State which are designated under that 
somewhat ambiguousterm of police powers, regulations may be 
prescribed by the State for the good order, peace and protec— 
tion of the community. The subjects upon which the State 
may act are almost infinite, yet in its regulations with respect to 
all of them there is this necessary limitation, that the State does 
not thereby encroach upon the free exercise of the powe1 vest- 
ed in Congress by the Constitution.” 

It is shown by the evidence in this case that Moore, a citi- 
zen of the State of Tennessee, was employed by the Plaintiff in 
Error, as conductor on a ‘through train only, passing through 
24 miles of the State of Alabama, (Record p. 8.) This Court 
in Passenger Cases, 7 Howard, 283-578, held that “The officers 
and crew of a vessel are as much an instrument of commerce 
as the ship.” From which it would seem clear, that the con- 
ductor on a train engaged in inter-state commerce, is as much 
an instrument of that commerce as the engine aud train of cars. 
Now since every component part of a railroad engaged in in- 
ter-state commerce, is an instrument of commerce, and if the 
States can confer upon the State Board of Health, the power 
to prescribe the manner, andthe methods of examining the eyes 
of the employees, they can also confer upon some other author 
ity the power to prescribe the requisites for the proper kind of 
fails, wheels, engines, and in fact everything which the safety 
of the public demands. 

Now the Act of the Alabama Legislature, we contend, 
may be made the means of absolutely prohibiting inter.state 
commerce threugh Alabama, for there is no authority in the 
Act by which the railroad can compel these employees to be 
examined, or by which the State can compel them to be ex- 
amined. Therefore unless the foreign corporation can find 
persons qualified by their own voluntary action, it must cease 
to do business in the State of Alabama. Again the methods of 
the examinations, forms of certificates to be issued, records to 
‘be kept, and in fact all the rules and regulations governing the 


II 


examinations, are by the Act left ex¢ire/y within the discretion 
ef the State Board of Health, who hive itin their power to re- 

- quire such examinations that ro person could successfully pass. 
(Acts of Alabama 1886-387, page 88, secs. 4 and 6.) Now suppose 
the State of Tennessee should enact the same law the State of 
Alabama has enacted, and the State Board of Health of Tens 
nessee should see proper to prescribe different ruces and regu- 
lations from those prescribed by the Alabama Board; the em- 
ployees might be able to successfully pass the examination in 
Tennessee, but fail inAlabama, and thus the commerce between 
these States would be impeded, and morever it would be im- 
possible to obtain that uniform system of commerce betwee" 
the States, for whickthe commerce clause ot the Constitution 
was framed. 

County of Mobile vs Kimball, 102 U. S. 691; Fargo vs. 
Michigan, 121 U. S. 231; Gloucester Ferry Co. vs. Pennsylva— 
niane, 114 U.S 196; Brown vs. Houston, 114 U, S. 622; Pick 
ard vs. Pullman Southern Car Company, 117 U.S. 34; Wa- 
oash, St. L. & Pacific Railway vs. Illinois, 118 U. S. 557; 
Walling vs. Michigan, 116 U. S. 446; Corson vs. Maryland, 
tz0 U. S. 502, Case of the State Freight Tax, 15 Wall, 232; 
Hall vs, De Cuir, 95 U. S. 455, 497; Railroad Company vs. 
Husen 95 U. S. 465. 

In the case of Robbins vs. Taxing District ot Shelby coun- 
ty, 120 U. S, 489, this Court said: “In a word, it may be said 
that, in the matter of inter-state commerce, the United States 
are bnt one courtry, and are and must be subject to one sys- 
tem of regulations, and not to a multitude of systems. The 
doctrine of the freedom of that commerce, except as regulated 
by Congress, is so firmly established that it is unnecessary to 
enlarge further upon the subject.” 

“Transportation of merchandise through a State or from 
one State to another, although the carriage may be continuous, 
is Inter-State Commerce, and beyond the control of the States 
even where Congress has taken no action upon the subject.”’ 

Railroad Commissioners vs. Railroad Co., 26 Amer. & 
Eng. R. R. cases, 29. 

In the case of the Pensacola Telegraph Co. vs The West- 
ern Union Telegaph Co. 96 U. S. 1; the Court held that it was 


not only the right, but the duty of Congress to take care that 
intercourse among the States is not interfered with by State 
legislation. 

We contend further that the Act of the Alabama Legisla- 
ture is repugnant to the commerce clause of the Constitution, 
because it is a tax upon interstate commerce, at least in 
so far as it applies to the Plaintiff in Error. Sec. 3, of the Act 
(Acts of Alabama 1886-87, page 87, Record page 12) provides 
that “‘examinations and re-examinations at the expense of the 
rauroad companies, shall be required.” In a word, it levies a 
tax upon the railroad companies, tu obtain a revenue for the 
carrying out of the law. The railroads are required to pay the 
fees for the examinations, both before the original examiner, 
and before the “appeal board,” whether the certificate is grant- 
ed or not, and whether the party examined is an employee or a 
mere stranger. This Court said in the case of Robbins vs. 
Taxing District of Shelby County, 120 U.S., 489. “Interstate 
Commerce cannot be taxed at all, even though the same amount 
of tax should be laid on domestic commerce or that which is 
carried on solely within the State.” And again in the case of 
Leloup vs. Port of Mobile, 127 U. S.,on page 648. “In our 
opinion such a_ constructionof the Constitution leads to the 
conclu-ion that no State has the right to lay a tax on interstate 
commerce in any form, whether by way of duties laid on the 
transportation of the subjects of that commerce, or on the re— 
ceipts derived from that transportation, or on the occupation or 
business of carrying it on, and the reason is that such taxation 
is a burden on that commerce, and amounts to a regulation of 
it, which belongs solely te Congess.” The Court there cites a 
long list of decisions holding this view, which is here referred 
to. 


II. 


The Act in question is repugnant to Article III, Section 2, 
sub-division 3, which provides, “that the trial of all crimes shall 
be held ia the State where the said crimes shall have been 
committed;” at least in so far as it is sought to enforce its pro- 
visions against the Plaintiff in Error. The offense with which 
the Plaintiff in Error was charged in the Circuit Court of Jack- 
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son County, Alabama, is that of “employing James Moore as 
train conductor on its road,” etc., (Record. page 3.) The facts 
show that Moore was employed, by the Plaintiff in Error, in the 
city of Nashville, State of Tennessee, and not in the State of 
Alabama, (Record, page 8.) Construing the Statute with the 
facts in this case, with that degree of strictness that the courts 
of the land always construe penal statutes, we are led tothe 
conclusion, that the offense rendered penal by the Statute of 
Alabama, was in fact committed, if committed atall,in the 
State of Tennessee. Acts rendered penal by law, are penal 
only because the law of the place where committed makes 
them so. 

Graham vs. Monsergh, 22 Vt. 543; Richardson vs. Bur- 
lington, 33, N. J. Law. (4 Vrooim,) 190; Slack vs. Gibbs, 14 
Vt. 357; Nashville etc, Railroad vs. Eaken. 6 Coldwell, 582; 
Crowley vs Panama Railroad, 30 Barb. 99; Leonard vs. Colum- 
bia Steam Nav. Co. 84, N. Y. 48. 

All laws are co-extensive and only co-extensive with the 
political jurisdiction of the law-making power. McCarthy vs. 
Chicago and Rock Island Railroad, 15 Kansas 46, and author- 
ities above cited. 


Iif. 


The Actin question is repugnant to the 5th amendment to 
the Constitution of the United States, which provides, “that no 
person shall be deprived of life, liberty, or property, without 
duc process of law.” The Supreme Court of Aiabama has al. 
ready decided (Baldwin vs. Kouns, Srst Ala,, 272) that the ex- 
aminations provided for under the Act, must be made by the 
examiner, and the certificate issued, even though the person 
applying for examination refuses to pay the fee. The Court 
bases this decision upon the special provision in the Act, 
which requires the fees to be paid by the railroad company. 

By reference to the Act, we find (Acts of Alabama, 1886-7 
pp. 87-89, Record page 12) that Section 3, provides, “That on 
and after the first day of June, 1887, examinations and re-exam- 
inations at the expense of the railroad companies, shall be re- 
quired under this law, and any railroad company, officer or 
agent of the same, employing after said date a person in any of 
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the capacities specified in section one of this Act, who does uot 
possess a certificate of fitness therefor, in so far as color—blind- 
ness and visual powers are concerned, duly issued in accordance 
with the requirements of this act, shall be guilty of a misde- 
meanor,etc.” Section 5. provides that there may be a re-exam- 
ination before “an appeal board appointed by the State Board 
of Health,” said examination to be made “upon the demand of 
the person refused a certificate,” the fee of three dollars, for 
this re-examination must be also paid by the railroad company, 
and the “decision of this Board to be final.” This Act, as will 
“¢ be seen by its terms, requires the railroads to pay for the ex- 
aminations of a// persons who are required to be examined; it 
does not even confine these examinations to employees of the 
railroad. It will be noticed too that the fee is exacted for each 
and every examination (sec. 5) whether a certificate is granted 
or not. The railroads (who are more interested in these exam- 
inations than any one else for they have to pay for them) are 
not allowed a hearing in the matter. They are not allowed a 
hearing as to the appeal before the “appeal board,” but a mere 
outsider may “demand a second examination,” and for this second 
examination, as well as the first, the railr~ads are required to pay 
three dollars each. The railroads are not even given notice of 
the proceedings in any manner, but the Board of examiners are 
allowed to prescribe who shall be employed by them; and pass 
upon matters of grave importance to the railroads in their ab- 
sence. 

We submit that the railroads should at least be accorded a 
hearing, before being required to pay the fees, whether they 
are for the examination of their eniployees or not. 

Judge Cooley in his great work on Constitutional Limita- 
tions, commends the powerful and lucid definition of the phrase 
‘due process of law,” as given by Mr. Webster in the great 
case of Dartmouth College vs. Woodward, 4 Wheat, 518. 531, 
as follows: “By the law ot the land is most clearly intended the 
general law; a law which hears before it condemns; which pro- 
ceeds upon inquiry and renders judgment only after trial. 
The meaning is that every citizen, shall hold his life, &berty, 
property and immunities, under the protection of the general 
rules which govern society,” In another place during the same 
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argument, speaking of the powers of the legislature, and their 
separation from the judicial functious of the government, he 
siid: “It (the legislature) shall not judge by Acf#; it shall 
not decide by Ac#; it shall not deprive by Act; but it shall leave 
all these things to be tried and adjudged by the law of the land.” 
It cannot be denied that this payment of the fees by the railroads, 
is a question concerning their property about which they are 
entitled to be heard before being deprived of it. The Supreme 
Court of Alabama in the case of Zeigler vs. South and North 
Alabama R: R_ Co. 58 Ala. 599, and again in the case of 
Wilburn & Co. vs. McCalley, 63 Ala. 443, said: “‘Due process 
of law implies the right of the person affected thereby to be 
present before the tribunal which pronounces judgment upon 
the question of life, liberty or property, in its most comprehen~ 
sive sense; to be heard by testimony er otherwise, and to have 
the right of controverting, by proof, every material fact which 
bears on the question of right in the matter involved. If any 
question of fact or liability be conclusivly presumed against 
him, this is not due process of law.” Is not the requiring of 
the railroads to pay the fees. “conclusively presuming” a fact or 
liability against the railroads? Judge Cooley says, in his Con- 
stitutional Limitations, 5th Ed. Page 436: “The law of the 
land requires a hearing before condemnation, and judgment 
before dispossession.” 

Should it be contended that the proper construction of the 
act would only compel the railroads to pay for the examination 
of their own exployees, the same arguments would hold good, 
for in addition,to the right of the railroads to havea hearing 
upon the question of paying the fees, they certainly ought to 
have a hearing upon the question of the competency of their 
employees. They ought to be allowed tc have notice and be 
present at least before the “Appeal Board,” so asto show if 
they can that their employees are not affected with color-blind- 
ness. 

Now if the Statute authorized the State Board of Health 
or the examining board to render judgment against the rail- 
roads for the exannination fees, the unconstitutionality of the 
act would not be questioned for a moment; and yet this Stat- 
ute seeks to do indirectly that which cannot be done directly. 
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The Supreme Court of Alabama says the emplovees are not 
required to pay the fees, the Board of examiners can say that 
we will not examine the employees unless the railroads will 
pay our fees, and the State of Alabama says to the railroads, if 
you employ any one who has not been examined and obtained 
a certificate, you will be committing a crime, for which you 
will be punished by a fine of “not less than fifty nor more than 
five hundred dollars.” (Sec. 3, Record page 12.) “Due pro- 
cess of law undoubtedly means, in the due course of legal pro- 
ceedings, according to those rules and forms which have been 
established for the protection of private rights.” Westervelt 
vs. Gregg, 12 N. Y. 202, 209; State vs. Staten; 6 Cold. 233; 
McMillen vs. Anderson, 95 U.S. 37; Pearson vs. Yewdall, 95 U. 
S. 294; Pennoyer vs. Neff, 95 U.S. 714; Davidson vs. New 
Orleans 96 U. S. 97, State railroad tax cases, 92 U. S. 609. 

Where an assessment is arbitrary and a hearing is denied, 
it is unconstitutional and void. San Mateo Co. vs.S. P.R.R. 
Co., 8 Sawy. 238; S..F. & N. P. Ry. Co. vs. Dinwiddie, 8 Sawy. 
312. A proceeding where ones property is summarily dis— 
posed of, is as to parties having no notice, not due process of 
law. Jn re Ludwigson, 3 Woods 13; Lavin vs. Emigrant I. S. 
Bank, 18 Blatchf. 1. 

. The Supreme Court of Alabama in passing upon the ques- 
tion of the payment of the fees by the railroad companies, dnd 
the question ot “due process of law,” says that “this question 
will arise, and properly arise, when the railroad corporation is 
sought to be held accountabie for the fee.” (Record page 14.) 

This Court will take jurisdiction of the case and decide the 
federal questions involved, even though it also appears that there 
were other defenses, if these defenses afford no legal answer to 
the suit. (Maguire vs. Tyler, 8 Wall. 651), and even though 
the case may have been disposed of’generally by the court on 
other grounds (Minnesota vs. Bachelder, 1 Wall. 109.) 

The Supreme Court of Alabama says furtber that the refusal 
of the railroad corporation to pay, ‘“‘does not relieve the physician 
accepting appointment as examiner of the duty of examining and 
certifying as to the qualifications of applicants who come properly 
before him” (Record, page 14.) The Court seems to have over- 

looked the fact that there is no provision in the Statute by which 
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the physician can be compelled to make the examination. Sup- 
pose all the examiners refuse to make the examinations until 
their fees are paid by the railroad companies, how can the rail- 
roads force them to make thé examinations, without te: dering the 
fees? Arid yet the railroads are liable to be prosecuted criminal- 
ly if they employ a person who has not been examined; or keep 
any one in their employ after the first day of August, 1887, who 
has not obtained the proper certificate 

And again the Supreme (‘ourt of Alabama says, “If either or 
both of these provisions should be declared invalid, or even un-— 
constitutional, such ruling will not impair the unity of the Stat- 
ute or Work its destruction. It can still be executed in the spirit 
in which it was framed” (Record, page 14.) We submit that 
the “spirit in which the Statute was framed,” is to have the eyes 
of persons who work on railroads examined for color-blindness 
and loss of visual power, and make the railroads pay for it. 
There is no provision whatever in the Statute by which the ex- 
pense of enforcing the law can be met, except by making the 
railroads pay it. ‘If the provisions of a Statute are all c.nnect- 
ed in subject matter, dependent on each other, operating together 
for the same purpose; or otherwise so connected in meaning that 
it cannot be presumed the Legislature would have passed the one 
without the other, the invalidity of the one part will vitiate the 
whole.” Powell vs. the State, 69 Ala. 10. Vines vs. the State, 67 
Ala. 73. Willit be contended that the Alabama Legislature would 
have passed the act without providing for the expense of en- 
forcing it? Or that it would have~required the physicians to 
make the examinatiens without remuneration from some™-ource? 

Under the Statute in question the examinations are to be 
required, dependent ufon their being made at the expense of the 
railroad companies (Sec. 3, Record, page 12.) 

Now, in conclusion, we submit, that’ even should this Court 
decide the Alabama Statute to be constitutional, under the spec- 
ial facts in this case, the judgment of the Supreme Court of Ala- 
bama should be reversed and the Plaintiff in Error di: charred. 
‘Lhe facts in this case show, that Moore, a citizen of Tennessee was 
employed by Plaintiff in Error, in the State of Tennessee, to act 
as conductor on a through train engaged iu interst:te commerce, 
and that had he stopped in the State of Alabama en-route, to 
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have his eyes examined, the interstate commerce in which he was 
engaged would have been ‘‘greatly impeded and delayed.” 
(Record, pages3 and 9.) The employee of Plaintiff in Error, 
should at least be allowed, to complete the trip on which he 
started in the State of Tennessee, before he should be liable to 
prosecution hy the State of Alabama, for he is not presumed to 
know the law of the State of Alabama until he enters its jurisdic- 
tion. The facts show that this was the frst trip the employee 
had made through Alabama, and he had received no notice of 
what kind of examination would be required of him. Now if 
the employee under the facts in this case could not be made liable 
for a criminal prosecution, the Plaintiffin Error could not. 
All of which is respectfully submitted. 
OSCAR R. HUNDLEY, 
Attorney for Plaintiff in Error. 
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prosecution hy the State of Alabama, for he is not presumed to 
know the law of the State of Alabama until he enters its jurisdic- 
tion. The facts show that this was the first ¢rif the employee 
had made through Alabama, and he had received no notice of 
what kind of examination would be required of him. Now if 
the employee under the facts in this case could not be made liable 
for a criminal prosecution, the Plaintiff1n Error could not. 
All of which is respectfully submitted. 
OSCAR R. HUNDLEY, 
Attorney for Plaintiff in Error. 


upreme {jourt of the {ite Stats, 


OCTOBER THERM, 1888. 
No. 990.] 


THe Nasnvitie, CHatranooca & Sr. Louis Ramway Com- 
PANY, PLAINTIFF IN ERROR, 


US. 


THe STATE OF ALABAMA, DEFENDANT. 


Writ of Error to the Supreme Court of Alabama. 


BRIEF FOR DEFENDANT. 


glee * 


oo sain 


- 
ery 


ee nai eden 


Pupreme { our of the {ite Hiates, 


OCTOBER TERM, 1888. 
No. 990.] 


; 
THe Naspvintz, Caatrranooca & Sr. Lovis Ramway Com- 
PANY, PLAINTIFF IN ERRor, 


v &. 


THe Srare or ALABAMA, DEFENDANT. 


Writ of Error to the Supreme Court of Alabama. 


eee S| ee en 


Brier FoR DEFENDANT. 


Statement. 


The plaintiff-corporation was convicted in a Circuit Court 
of the defendant State of employing, in the capacity of con- 
ductor, on its road in Alabama a man who had not complied 
with the provisions of a statute of that State, entitled “An 

Act for the protection of the travelling public against acci- 
dents caused by color blindness and defective vision.” This 
statute forbids the employment of persons affected with 

r color-blindness and loss of visual power “in the capacity of 
* * * train conductor * * * * or in any other 
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position which requires the use or discrimination of form 
or color signals” on railroads within the State of Alabama, 
and provides for the appointment of a board of experts to 
examine railway employees of the classes designated with 
reference to their visual powers, and to certify visual com- 
petency when found to exist. 

Section 3 of this act makes it a misdemeanor for any 
railroad company to employ a person in any of the capaci- 
ties above referred to whose fitness therefor in respect of 
his visual powers has not been certified by an examiner. 
The plaintiff in error, after the act became operative, em- 
ployed on its road in Alabama a man whose fitness for the 
position had not been certified, in the capacity of train con- 
ductor, and was regularly indicted, tried and convicted 
therefor. From this conviction an appeal was prosecuted 
to the Supreme Court of Alabama where there was an 
affirmance, and from the judgment of the State Supreme 
Court a writ of error has been prosecuted to this court, and 
it is here assigned that the Alabama Court erred in the fol- 
lowing particulars: 

1. In holding that the statute in question is not repug- 
nant to the power of Congress to regulate commerce among 
the States. 

2. In not holding said statute to be repugnant to the re- 
quirement of the Federal constitution that all crimes shall 
be tried in the State where committed. 

3. In not holding this act to be a denial of due process 
of law under the 5th amendment to the Constitution of the 


United States. 


Argument. 
I. 


The Supreme Court of Alabama has held in another case 
that it is the duty of the examiners under this act to ex- 
amine all applicants and to issue licenses to those found to 
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be competent without the payment of a fee therefor by the 
applicant or by any railroad company. 
Baldwin v. Kouns, 81 Ala. 272. 


That court held in the case at bar that whether or not the 
act delegated legislative powers to the State Board of Health 
was immaterial to this case, since such powers, if delegated, 
had not been exercised, and had they been both delegated 
and exercised these facts would not defeat the statute, be- 
cause without those powers the act could still be executed 
in the spirit in which it was framed and would be. 

It was further decided that, should the requirement that 
the fees be paid by railroad companies be held invalid and 
unconstitutional the act would still be upheld and the con- 
viction in this case sustained. ~, 

Opinion. Record, p. 14. 

These are questions—relating, as they do, to the interpre- 
tation, the meaning, of a State enactment—are of final State 
arbitrament ; and their adjudication by the Supreme Court 
of Alabama is binding on this court. 

Cooley Const. Lim. 18 (7). 

Elmendorf v. Taylor, 10 Wheat. 152. 

Green v. Neal’s Lessee, 6 Pet. 291. 

Burgess v. Seligman, 107 U. 8. 20. 

McCutchen v. Marshall, 8 Pet. 220. 


The act then, in the light of its interpretation by the 
Supreme Court of Alabama in this case, is to be read by 
this court as if it contained no requirement that the fees 
allowed to the examiners should be paid by railroad com- 
panies, and no delegation of legislative powers to the State 
Board of Health. 

These views are only important in answer to the argument 
of plaintiff's counsel; the real question in the case, I con- 
ceive, is not touched upon by that argument. 

Plaintiff admits that but for certain “arbitrary condi- 
tions” to the grant of licenses under this act, this statute 
would stand upon the same footing as the “Engineers Act,” 
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and this case would be upon all fours with the case, decided 
last term, of Smith v. Alabama, 127 U. S. 465. 

These arbitrary conditions he insists are (1) the require- 
ment that railroad companies should pay the fees for exam- 
inations, and (2) the delegation of arbitrary powers to the 
State Board of Health in that that Board is authorized (a) 
to prescribe the methods and rules and regulations for ex- 
aminations (b), to make alterations in the same when deemed 
just and proper (c), to require re-examinations when deemed 
necessary and (d) to determine the standard required for 
employees who have held their positions for five years or 
more. 

It is manifest that these alleged “arbitrary conditions” 
are not conditions at all—arbitrary or otherwise—to the 
grant of licenses under the construction put on the act by 
the Supreme Court of Alabama and which, for all the pur- 
poses of this writ of error, is a part of the act itself. To 
say that the requirement that railroads shall pay the fee 
for examination is a condition to the grant of a license based 
on that examination when the law requires that the exam- 
ination be made and the license issued whether the fee is 
paid at all or not, is a contradiction in terms. Equally un- 
tenable is the position that the delegation of power to the 
State Board of Health to regulate the granting of licenses, 
is a condition to the grant of such licenses when no attempt 
by the Board to exercise that power has been made, and 
when its exercise, whetler legally authorized or not, is 
wholly unnecessary to the complete execution of the statute. 
If the delegation to the Board of Health contained in this 
act is of legislative power, then it can never be exercised. 
If it is simply and only of power to make -regulations for 
these examinations, such regulations could only con- 
serve the purpose of the act as expressed by the act— 
the ascertainment and certification of requisite visual 
power in those classes of railroad operatives upon 
the strength and accuracy of whose vision the safety of the 
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the grant of licenses not contemplated by the act itself. If 
this Board may change the substance of the statute, it takes 
the place of the legislature, and any subsequent amend- 
ment of the act would be as if made by the General Assem- 
bly. To hold now that the act is unconstitutional because 
the Board exercising the power of the legislature may at 
some future time incorporate unconstitutional provisions in 
it, would be to hold all legislation unconstitutional because 
all legislation is open to amendment, and future amendments 
may be contrary to the organic law, State or Federal. This 
height of absurdity has been led up to for the purpose of 
emphasizing the proposition that this act must be tested by 
what it contains, and not by what may be hereafter inserted 
into it by constitutional methods or otherwise—by what it 
is and not by what it may be ‘Thus tested it contains no 
“arbitrary conditions,’ even from the point of view of plain- 
tiff’s counsel, to the grant of licenses and is free from every 
objection brought against it as being an encroachment upon 
the power of Congress to regulate inter-state commerce. 


But I prefer to go further in this argument than appears 
to be necessary to meet the position of the plaintiff as to 
the validity of this act when brought to the touch of the 
commerce power of Congress. I submit that it is entirely 
competent for a State, not only to require the examination 
and certification by its officers of railroad operatives as to 
fitness, in those respects which involve public safety, for the 
positions they fill, but further that the State may require 
the railroad companies to pay the expenses of alli acts and - 
proceedings necessary to that end. While this point did 
not arise in Smith’s Case, supra, that case necessarily and 
directly sustains the proposition. That case fully recog- 
nizes and sustains by authority and logic the power of the 
State, in the absence of legislation by Congress, to see to it 
that railroad operatives are competent to perform the duties 
of their positions, and to exercise this power in the precise 
mode provided for in this act, i. e., by expert examinations 
and official certification of competency. Not only has the 
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force the duty of care in the selection and use of frailway 
appliances and agencies on railroad companies, says: “If 
the business of railways is specially dangerous, they may 
be required to bear the expenses of erecting such safe 
guards as will render it ordinarily safe to others, as is often 
required of natural persons under such circumstances.” 


Thorpe v. R. & B, R. R. Co., 27 Vt. 140. 


Nothing in legislation is of more common occurrence or 
more fully sustained by the adjudged cases than the require- 
ment, in one form or another, that natural persons engaged 
in dangerous avocations shall pay the expenses incident to 
police supervision thereof. 


Tiedemon’s Pol. Pard., Sec. 194. 


In a recent case in New York the law of that State author- 
izing a State Commission to put electric wires underground 
at the expense of the owners was sustained. 


People v. Squire, 107 N. Y. 593. 


The only conclusion deducible from these cases, when the 
principles they decide are applied to the case at bar, is that 
the State of Alabama had the right to require the payment 
of these fees by the railroad companies, and the law would 
stand even if construed to make the payment a condition 
precedent to the grant of license. 

The argument based on the contingency that railroad em- 
ployees may refuse to be examined and thus put an end to 
the use of railroads is considerably farfetched. ‘he organic 
laws of the country guarantee to citizens the right to pursue 
the learned professions, and it might as well be insisted that 
statutes requiring candidates for these professions to be ex- 
amined and licensed would be unconstitutional because 
such candidates would not submit to examination. It is 
such arguments as this that demonstrate the poverty of the 
plaintiff ’s case. 

There is unquestionably a public necessity for legislation 
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on this subject, which has been recognized and acted upon 
by most of the countries of Continental Europe, while in 
England and the United States, leading railways have, of 
their own motion, adopted systems of examination of em- 
ployees for the detection of color blindness and general 
visual weakness; and it is equally unquestionable that the 
provisious of the act here involved are scientific, reasonable 
and proper, and impose no conditions in excess of the 
necessity. 

Jeffries Color Blindnes; its Dangers and Detection, pp. 
26-41, 43, 47, 137, 142, 150, 153-161, 176 et seg., 257 et seq. 

Juler’s Ophtitalmic Science, pp, 243-262. 


IL. 


A complete answer to the second assignment and the ar- 
gument made in support of it is found in the fact that this 
statute, as construed by the Supreme Court. of’ Alabama, 
which construction is binding on this court, or if considered 
wholly apart from that judicial interpretation, does not con- 
template or attempt to authorize the trial in Alabama of a 
crime committed elsewhere. The text of the act, with or 
without the judicial construction of it by the opinion in this 
case, demonstrates this proposition. 


ITl. 

The courts of Alabama have adjudged the plaintiff in 
error to be guilty of having employed an unqualified train 
conductor on its road in Alabama in violation of the pro- 
visions of a valid statute. This conviction was the result of a 
common law trial, in a common law court, before a common 
law judge, on an indictment preferred by a common law 
grand jury. Of this trial, the plaintiff in error had due 
notice, appeared before the court, pleaded to the indictment, 
was confronted by the witnesses against it, cross examined 
them and introduced its own witnesses. If these proceed- 
ings were not “in due course of law,” and if the judgment in 
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the case was not reached by “due process of law” no judg- 
ment was ever reached or proceedings had in accordance 
with the 5th Amendment to the constitution of the United 
States. 

The question of the liability of railroad companies for 
fees was, as has already been observed, not passed on in 
this case. This was not a suit for fees and no judgmant was 
sought or rendered against the plaintiff in error in that be- 
half. The Alabama court in Baldwin v. Kouns, supra, held 
that in no event would a railroad company be liable for 
fees for examinations of others thanits employees. Whether 
a company is liable for the fees accruing for the examina- 
tion of its employees, is a question that will be determined 
in a suit by the examiner against the company in which, of 
course, the company will have its day in court, and the 
judgment in which will have to be reached by “due process 
of law.” While I believe the companies liable for these fees 
and think,the authorities cited supra sustain that position, 
it does not matter, so far as plaintiff's contention under the 
5th Amendment is concerned, whether they are or not. 


LV. 


Plaintiff ’s counsel advances some arguments which seem 
to be aimed at the case generally without regard to any 
particular assignment of error. 

One of these seems to embody a new doctrine namely, 
that if there is a federal question in the record, this court 
will take general jurisdiction of the case, and overrule the 
State court not only on the national question but also on 
any purely State question the case may have presented in 
the court below. This is not the law. Case, supra, p. 

Another argument is predicated on the assumption that 
the examiners will not perform their offices without payment 
of fees, that therefore employees can not be licensed and 
transportation will cease. The presumption is that public 
officers will do their duty, and if these refuse, they may be 
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proceeded against and compelled to discharge their fune- 
tions by mandamus. 

In his conclusion, counsel for plaintiffin error asserts the 
doctrine that the train conductor, for employing whom the 
indictment was found, is not amenable to the laws of Ala- 
bama because it was his frst trip into the State, and—Il 
respectfully submit the case. 


T. N. McCLELLAN, 
Attorney-General of Alabama. 
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Supreme Gourt of the alnited States. 


OCTOBER TERM, 1887. 


No. 1401. 


THE NASHVILLE, CHATTANOOGA AND ST. 


UIS 
RAILWAY, PLarntire In Error, 
Us. 


THE STATE OF ALABAMA. 


In Error to the Supreme Court of the State of Alabama. 


MOTION TO ADVANCE. 


To the Honorable the Supreme Court of the United States : 


The undersigned counsel, respectively for the Nashville,’ 
Chattanooga and St. Louis railway and the State of Ala- 
bama, respectfully pray your honors to advance on the 
docket of the Supreme Court of the United States case No. 
1401, The Nashville, Chattanooga and St. Louis Railway vs. 
The State of Alabama. | 

In support of this motion we direct the attention of the 
Court to the following facts appearing upon the record: 

This case is a criminal prosecution by the State of Ala- 
bama against the Nashville, Chattanooga and St. Louis 
railway for employing a citizen of Tennessee as conductor 
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upon its train who had not been previously examined for 


color-blindness, as required by a statute of the State of 
Alabama. The case at bar involves the constitutionality 
of this statute. The Nashville, Chattanooga and St. Louis 
railway is an interstate railroad and passes through twenty- 
four miles of the State of Alabama, employing about three 
thousand men who are affected by the statute. In addition 
to this the statute affects all the railroads in the State, and 
those passing through the State, and the constitutional rights 
of many thousand citizens of the State of Alabama, and citi- 
zens of other States passing through Alabama while in the 
employ of the railroads. The delay in the decision of this 
cause will cause many thousand citizens of Alabama and 
other States to be liable to criminal prosecution, and will 
entail large expense upon the State of Alabama. The 
speedy decision of the case will greatly advance the welfare 
of the State, while delay will be greatly injurious to the 
State, the railroads, and the people. This motion is made 
under the provisions of rule 26, sections 3, 6, and 7, and 
reference is hereby made to the printed record in this 
cause. 
All of which is respectfully submitted. 


T. N. McCLetiayn, 
Attorney General of Alabama. 


OscaR R. HunpDtey, 
Attorney for Nashville, Chattanooga and St. Louis Railway. 
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THE NASHVILLE, CHATTANOOGA AND ST. LOUIS 
RAILWAY, PLArntirr in Error, 
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THE STATE OF ALABAMA. 


MOTION TO ADVANCE. 


To the Honorable the Supreme Court of the United States : 


The undersigned counsel, respectively, for the State of 
Alabama and for the Nashville, Chattanooga and St. Louis 
Railway, respectfully pray your honors to advance on the 
docket of the Supreme Court of the United States the case 
of Nashville, Chattanooga and St. Louis Railway versus The 
State of Alabama, appeal from the supreme court of Ala- 
bama. 

The case is one of great importance, involving constitu- 
tional questions, the speedy solution of which will settle 
vexed questions in which the State of Alabama and all rail- 
roads in this State are deeply interested, and the speedy de- . 
cision of which will advance the welfare of the State, whilst 
delay will be greatly injurious to the State, the railroads, 


and the people. 
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For these reasons the counsel representing the State of 
Alabama and the Railroad Company unite in this applica- 
tion, and they unitedly and respectfully pray your honors 
to grant this request. 
Very respectfully submitted, 
Biases H-MeGenen, / HWM CLL 
Attorney General. 
: OscarR R. HunDLey, 
Attorney for Nashville, Chattanooga and St. Louis Railway. 


Montgomery, Alabama, March 22, 1888. 
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CO. OF LIVINGSTON VS. FIRST NAT. BANK OF PORTSMOUTH. 


1 Unyrrep STATES OF AMERICA, sect: 


The President of the United States to the judges of the circuit court 
of the United States for the western division of the western dis- 
trict of Missouri, Greeting : 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court before 
you, between The First National Bank of Portsmouth, New Hamp- 
shire, and The County of Livingston, in the State of Missouri, a 
manifest error hath happened, to the great damage of the said County 
of Livingston, in the State of Missouri, as by its complaint appears, 
we being willing that the error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ,so that 
you may have the same at Washington, D. C., on the second Monday 
of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs of 
the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court. 

Issued at office in Kansas City, this first day of February, A. D. 
1885. 

[Seal of the United States Circuit Court, Western Division, for the Western Dis- 


trict of Missouri. ] 
H. C. GEISBERG, Clerk, 
By WARREN WATSON, D..C. 
Allowed by— 
A. KREKEL, Judge. 


2 Western DIvIsIon oF THE WESTERN District oF MIssouRt, set: 


I do hereby return due and perfect obedience to the within writ, 
and do herewith, under the seal of said circuit court, distinctly and 
openly, send the record and proceedings aforesaid, with all things 
concerning the same. 

Witness my hand as clerk and the seal of said court. 

Issued at office in Kansas City this 31st day of March, A. D. 1885. 

H. C. GEISBERG, Clerk, 
By WARREN WATSON, 
Deputy Clerk. 


| Endorsed :] 533. United States circuit court, western district of 
Missouri, western division. The County of Livingston vs. The First 
National Bank of Portsmouth, N. H. Writ of errer. Filed Febru- 
ary Ist, 1885. H. C. Geisberg, clerk. 
1—1204 
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2 COUNTY OF LIVINGSTON Vs. 


3 UnItrepD STATES OF AMERICA, sct: 


To The First National Bank of Portsmouth, New Hampshire, 

Greeting : 

You are hereby cited and admonished to beand appear at aSupreme 

‘ourt of the United States to be holden at Washington, D.C., on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
western division of the western district of Missouri, wherein The 
County of Livingston, in the State of Missouri, — plaintiff in error, 
and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in said 
writ of error mentioned, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Arnold Krekel, judge of the circuit court 
of the United States for the western division of the western district 
of Missouri, this first day of February, in the year of our Lord one 
thousand eight hundred and eighty-five. 

A. KREKEL, Judge. 


4 Unitep STATES OF AMERICA, 
Western District of Missouri, 


I hereby acknowledge due service of the within citation this third 
day of February, A. D. 1885. 
GEO. 8. ELDRIDGE & 
JOHN D. 8. COOK, 
Attorneys for Defendant in Error. 


[Endorsed :] 533. United States circuit court, western district of 
Missouri, western division. The County of Livingston vs. The First 
National Bank of Portsmouth, N. H. Citation. 


5 UnItTeD STATES OF AMERICA, Sct. : 


Pleas and proceedings had before the circuit court of the United 
States for the western division of the western district of Missouri, 
in a cause wherein The First National Bank of Portsmouth, New 
Hampshire, is plaintiff, and the County of Livingston, in the State 
of Missouri, is defendant. At law. 


Be it remembered that heretofore, to wit, on the fourth day of Sep- 
tember, A. D. 1882, there was filed in the office of the clerk of said 
court the following petition, to wit: - 


In the Circuit Court of the United States, Western Division, Western 
District of Missouri. 


First NatTionaL Bank or PortsMoutH, New Hampsuire, Plaintiff, 
against 
Tue County OF LIVINGSTON, IN THE STATE OF Missourt, Defendant. 


Plaintiff states that it is a corporation duly organized as a National 
Banking Association, at Portsmouth, in the State of New Hampshire, 
under and pursuant to the act of Congress entitled “An act to pro- 
vide a national currency secured by a pledge of United States bonds, 


FIRST NATIONAL BANK OF PORTSMOUTH. 3 


and to provide for the circulation and redemption thereof,” approved 
June 3d, 1864, and acts amending the same, and is a citizen of the 
State of New Hampshire. 

That defendant isa municipal corporation existing under the laws 
of the State of Missouri, being one of the counties of said State 
within the western division of the western district of Missouri, com- 
posed of citizens of the State of Missouri, and is a citizen of the 

State of Missouri. | 
6 And for its lst cause of action plaintiff says that defendant, 

on the 10th day of April, 1871, madeand delivered its certain 
writing obligatory of that date, styled Livingston county bond, State 
of Missouri, issued in behalf of the municipal township of Chillicothe, 
signed by G. W. McDowell, presiding justice of the county court, of 
suid county, by order of said court, attested by W. H. Gaunt, clerk 
of said court, by order of said court, and with the seal of said court 
thereto affixed, and thereby acknowledged itself indebted and firmly 
bound to the St. Louis, Council Bluffs and Omaha Railroad Com- 
pany in the sum of five hundred dollars, which sum defendant 
thereby promised to pay to the said St. Louis, Council Bluffs and 
Omaha Railroad Company or bearear, at the Bank of Commerce, in 
the city of New York, and State of New York, on the Ist day of 
July, 1885, together with the interest thereon from the Ist day of 
July, A. D. 1870, at the rate of eight per cent. per annum, payable 
semi-annually on the Ist days of January and July of each year, on 
the presentation and delivery at said bank of the coupons of interest 
thereto attached ; that said bond was issued under and pursuant to 
an order of the county court of Livingston county, authorized by a 
two-thirds vote of the people of Chillicothe municipal ae as 
is therein recited, and under authority of the constitution and laws 
of the State of Missouri. Said bond, to distinguish it from others of 
the same issue, was marked No. 1, and a copy thereof, except as to 
number, is hereto annexed and made a part of this petition. 


Amendment. 


That said bond was issued under and pusuant to an order of the 
county court of Livingston county, authorized by a two-third vote 
of the people of Chillicothe municipal township, as is therein recited, 
and in aid of said railroad, under authority of an act of the Legis- 
lature of the State of Missouri, entitled “An act to facilitate the con- 
struction of railroads in the State of Missouri,” approved March 
23d, 1868, and of the constitution of the State of Missouri. 

That as each coupon for semi-annual interest on said bond prior 
to July 1st, 1876, matured the same was paid by the officers of said 
county, on behalf of said Chillicothe municipal township, with the 
proceeds of a tax levied and collected each year by said county from 
the tax-payers of the said township for that purpose. 

That cS a certain interest coupon formerly attached to said bond 
and herewith filed, signed by W. H. Gaunt, clerk of the county court 
of saj/ county, the defendant acknowledged itself to owe the sum of 
twenty dollars on the Ist day of July, 1876, being interest on said 
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4 COUNTY OF LIVINGSTON VS. 


bond No. 1, payable at the National Bank of Commerce, in the city 
of New York, State of New York. 

That before said coupon became due and payable said bond, with 
said coupon attached thereto, was sold to and for value became the 
property of the plaintiff, who has ever since been the legal holder, 
owner, and bearer thereof. 

That when said coupon by its terms became due and payable the 
same was presented at the National Bank of Commerce, in the city 
of New York, and State of New York, and payment thereof de- 
manded, which was refused, and the same remains due and wholly 
unpaid ; and said defendant, on and after July 1, 1876, has refused 
to pay any of-the coupons then or since becoming due on said bond, 
or any part thereof, or to levy any tax for the payment thereof. 

Plaintiff therefore prays judgment for said sum of twenty dollars, 
with interest thereon from the first day of July, 1876. 


(Pages 7 to 317, inclusive, being 311 causes of action similar to 
the first, omitted per stipulation.) 


318 Plaintiff states that the following is a true copy of each of 

the bonds aforesaid hereinbefore described in its petition, ex- 
cept as to the numbers thereon, the several bonds being numbered 
as hereinbefore stated: 


Fifteen- Year Bond. 
County oF Livinaston, State of Missouri : 


Livingston County bond issued in behalf of the municipal township 
of Chillicothe. Interest eight per cent. per annum, fifteen years, 
payable on tLe first days of January and July. No. —. 


Know all men by these presents that the County of Livingston, 
in the State of Missouri, acknowledges itself indebted and firmly 
bound to the Saint Louis, Council Bluffs &€ Omaha Railroad Com- 
pany in the sum of five hundred dollars, which sum the said county 
hereby promises to pay to the said Saint Louis, Council Bluffs & 
Omaha Railroad Company, or bearer, at the National Bank of Com- 
merce, in the city of New York, State of New York, on the first day 
of July, 1885, together with interest thereon from the first day of 
July, 1870, at the rate of eight per cent. per annum, which interest 
shall be payable semi-annually on the first days of January and 
July of each year, on the presentation and delivery at said bank of 
the coupons of interest hereto attached. This bond being issued 
under and pursuant to an order of the county court of Livingston 
county, authorized by a two-thirds vote of the people Chillicothe 
municipal township. 

In testimony whereof the said County of Livingston has executed 
this bond by the presiding justice of the county court of said county, 
under the order of said court, signing his name hereto, and by the 
clerk of said court, under the order thereof, attesting the same and 
affixing thereto the seal of said court. 


FIRST NATIONAL BANK OF PORTSMOUTH. 5 


319 This done at the city of Chillicothe, county of Livingston 
aforesaid, this tenth day of April, 1871. 
(Signed) G. W. McDOWELL, 
Presiding Justice of the County Court of 
Livingston County, State of Missouri. 


Attest : 
[t. 8.J W. H. GAUNT, 
Clerk of the County Court of Livingston County, State of Misssouri. 


J. D. 8S. COOK, 
Attorney for Plaintiff. 

G. 8. ELDRIDGE (Ottawa, Ills.), 
Of Counsel. 


And there was filed with said petition, in compliance with law, 
the following instruments in writing, commonly called coupons, 
to wit: 


320 12. 


$90). Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 1 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
1 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. J 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri, 
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COUNTY 


15. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on Bond No. 
1 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingstun county, State of Missouri. 
16. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on Bond No. 1 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
! January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
1 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT. 
Clerk of the county court of Livingston county, State of Missouri. 


321 18. 


$20 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 1 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 1 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New ue State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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FIRST NATIONAL BANK OF PORTSMOUTH. 7 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 1 
for five hundred dollars; this coupon pay able at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 1 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
22. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 1 
for five hundred dollars; this coupon pays able at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
23. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 1 
for five hundred dollars; this coupon pe ayable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 1 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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322 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 2 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
3 January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
2 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 2 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
15. 
$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
2 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 2 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


FIRST NATIONAL BANK OF PORTSMOUTH. 
17. 
$90). Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1870, being interest on bond No. 
2 for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


323 18. 


os 


Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 2 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
2 for five hundred dollars; this coupon payabie at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 


or . 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 2 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
2 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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22. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 2 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Cierk of the county court of Livingston county, State of Missouri. 
23. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
2 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
24. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No, 2 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
324 12. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 3 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the surn of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
3 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


a 
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14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 3 
for five hundred dolJars; this coupon payable atthe National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 18758, being interest on bond No. 
3 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges tu owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 3 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
3 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
325 18. 
$20. Chillicothe, Livingston County, Mo. , 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 3 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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COUNTY OF LIVINGSTON VS. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
3 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. . Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe thesum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 3 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
3 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
22. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 3 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
3 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
3 W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri, 
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24. ; 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 3 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


326 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 4 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond 
No. 4 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 4 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
doliars on the first day of January, 1878, being interest on bond 
No. 4 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 4 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
3 17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond 
No. 4 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


327 18. 


$20. Chiilicothe, Livingston, County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 4 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 


W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
4 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 4 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri, 


% 
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21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest_on bond No. 
4 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 4 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


> 12, 
aw. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
4 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
24. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 4 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


328 12. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16 COUNTY OF LIVINGSTON VS. 
13. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
5 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 

Clerk of the county court of Livingston county, State of Missour. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
15. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on Bond No. 
5 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingstun county, State of Missouri. 
16. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sunf of twenty 
dollars on the first day of July, 1878, being interest on Bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
5 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT. 
Clerk of the county court of Livingston county, State of Missouri. 
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329 18. 


$20 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


1 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 

Clerk of the county court of Livingston county, State of Missouri. 

29 


me 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 18581, being interest on bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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COUNTY OF LIVINGSTON VS. 


93. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest “3 bond No. 5 
for five hundred dollars; this coupon pay: able at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
24. 
$20. | Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 5 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
300 12. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 6 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
© 
vw. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
6 for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 6 
for five hundred dollars; this coupon pay: able at the National Bank 
of Commerce, in the city of New York, State of New York 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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15. 


$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
6 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1578, being interest on bond No. 6 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. : Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1870, being interest on bond No. 
6 for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 


oo 18. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 6 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


LY. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
6 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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90. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
he County of Livingston acknowledges to owe the sum of twenty 
dollars on the first d: ay “of July, 1880, being interest on bond No. 6 
for five hundred dollars; this coupon payable at the National Bank 


of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 


21. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, bei ing interest on bond No. 
6 for five hundred dollars; this coupon payab le at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


’ 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day ‘of July, 1881, being interest on bond No. 6 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Cierk of the county court of Livingston county, State of Missouri. 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
6 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 6 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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oo2 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 7 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
7 for five hundred dollars} this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 7 
for five hundred dollars; this coupon payable atthe National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
7 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 7 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 

Clerk of the county court of Livingston county, State of Missouri. 
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| 17. 

$20. Chillicothe, Livingston County, Mo., 
) January Ist, 1871. 
| The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
7 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 


| Clerk of the county court of Livingston county, State of Missouri. 
| | 330 18. 


$20. | Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 7 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
: 19. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
7 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
| | January Ist, 1871. 
| The County of Livingston acknowledges to owe the sum of twenty 
| dollars on the first day of July, 1880, being interest on bond No. 7 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 


W. H. GAUNT, 


» 


| Clerk of the county court of Livingston county, State of Missouri. 
: 21. 
$20. Chillicothe, Livingston County, Mo., 


| January Ist, 1871. 

| The County of Livingston acknowledges to owe the sum of twenty 
| dollars on the first day of January, 1881, being interest on bond No. 
7 for five hundred dollars; this coupon payable at the National 
| Bank of Commerce, in the city of New York, State of New York. 

| W. H. GAUNT, 

Clerk of the county court of Livingston county, State of Missouri. 
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22. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 7 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


» 
23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
7 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 7 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


pod 12. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 8 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
13. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond 
No. 8 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, Siate of Missouri. 
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14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 8 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 
$20. : Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
doliars on the first day of January, 1878, being interest on bond 
No. 8 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 8 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sem of twenty 
dollars on the first day of January, 1879, being interest on bond 
No. 8 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New Vork. State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
335 18. 


$20. Chillicothe, Livingston, County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 8 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the eity of New Vork, State of New York. 


| W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
8 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1850, being interest on bond No. 8 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 


21. 
$20. Chillicothe, Livingston County, Mo., 
: January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
8 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
22. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 8 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
95 
{ 23. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
8 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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24. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871.. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day “of July, 1882, being interest on bond No. 8 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
336 12. 
$20. : Chillicothe, Livingston County, Mo., 
| January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 9 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 

dollars on the first day of January, 1877, being interest on bond No. 

9 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 9 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
15. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on Bond No. 
9 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUN T, 
Clerk of the county court of Livingstun county, State of Missouri. 
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16. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on Bond No. 9 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
9 for five hundred dollars; this coupon payable at the National 
jank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT. 


Clerk of the county court of Livingston county, State of Missouri. 
Od 18. 


30 
$20 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 9 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 

Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 9 
for five bundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 9 
for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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91. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No.9 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. 7 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 9 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No.9 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk. of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 9 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
338 12. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 10 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


FIRST NATIONAL BANK OF PORTSMOUTH. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
10 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 10 
for five hundred dollars; this coupon pay able at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 
$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1875, being interest on bond No. 
10 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 10 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1870, being interest on bond No. 
10 for five hundred dollars; this coupon pay yable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri, 
oO—1204 
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339 18. 
$20. Chillicothe, Livingston County, Mo., 
: January Ist, 1871. 
r ‘ “2° _— 
rhe County of Livingston acknowledges to owe the sum of nty 


dollars on the first day of July, 1879, being interest on bond No: 
for five hundred dollars; this coupon payable at the National Bank 


of Commerce, in the city of New York, State of New York. —_ 
W. H. GAUNT, + 
Clerk of the county court of Livingston county, State of Missouri. 
19. 
$20. Chillicothe, Livingston County, Mo., 


January ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
10 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty he. 


dollars on the first day of July, 1880, being interest on bond No. 10 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
21. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
10 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 10 
for five hundred doilars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Cierk of the county court of Livingston county, State of Missouri. 
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23. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
10 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W..H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 10 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
340 12. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 11 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston éounty, State of Missouri. 
13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
11 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerl of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 11 
for five hundred dollars; this coupon payable atthe National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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15. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the suin of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
11 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
16. 
$20. | Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 11 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
11 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


341 18. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 11 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
11 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 11 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
11 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 11 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
23. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
11 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 11 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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342 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 12 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 


W. H. GAUNT, 
Clerk of the saienity court of Livingston county, State of Missouri. 
13. 
$20. , Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond 
No. 12 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 12 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county,;State of Missouri. 


15. 


$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
doliars on the first day of January, 1878, being interest on bond 
No. 12 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 


W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


é 16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 12 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W.-H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County-of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond 
No. 12 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


043 18. 


$20. Chillicothe, Livingston, County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 12 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
12 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 12 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
12 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 12 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


23. 


$20. : Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
12 for five hundred dollars; this couponpayable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 12 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


O44 12. 


$20. Chillicothe, Livingston County, Mo., 
| January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
13 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


FIRST NATIONAL BANK OF PORTSMOUTH. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
15. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on Bond No. 
15 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingstun county, State of Missouri. 
16. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on Bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
13 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT. 
Clerk of the county court of Livingston county, State of Missouri. 


345 18. 
$20 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 

Clerk of the county court of Livingston county, State of Missouri. 
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COUNTY OF LIVINGSTON VS. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


9). 


$20. | Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
22. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
23. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


FIRST NATIONAL BANK OF PORTSMOUTH. 


| 24. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 13 
for five hundred dollars; this coupon payable at the National Bank 


<2 of Commerce, in the city of New York, State of New York. 
; W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
346 12. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 14 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
13. 
$20. Chillicothe, Livingston County, Mo., ° 
“ January Ist, 1871. 
a ee The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
14 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
14. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 14 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
> . 
15. 
J » ‘ ° . . . 
$20. Chillicothe, Livingston county, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
14 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 14 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. : Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 187:), being interest on bond No. 
14 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


347 18. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 14 
for five hundred dollars; thisecoupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
14 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
20. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 14 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


FIRST NATIONAL BANK OF PORTSMOUTH. 


21. 


om 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
14 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, In the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
22. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 14 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Cierk of the county court of Livingston county, State of Missouri. 
23. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
14 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
24. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 14 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
348 12. 
20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 15 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


it 42 COUNTY OF LIVINGSTON VS. 
I 13. 

if 

| $20. Chillicothe, Livingston County, Mo., 

i January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
15 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
14. 


$20. : Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
‘dollars on the first day of July, 1877, being interest on bond No. 15 
for five hundred dollars; this coupon p: ayable atthe National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day “of January, 1878, being interest on bond No. 
15 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of N.. York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


— " 
at eee ee ee 


The County of Livingston qo ledges tu owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 15 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 

dollars on the first day of January, 1879, bei ing interest on bond No. 


15 for five hundred dollars ; this coupon payable at the National 


Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
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349 18. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 15 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 


19. 


320. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
15 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe tlie sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 15 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
21. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
15 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 15 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 

Clerk of the county court of Livingston county, State of Missouri. 
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$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
15 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 
$20. : Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 15 
for tive hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 


. W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


12. 


350 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 16 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
13. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond 
No. 16 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 16 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
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15. 


$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
doliars on the first day of January, 1878, being interest on bond 
No. 16 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 16 
for five hundred dollars; this coupon pay able at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


17. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond 
No. 16 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
dol 18. 
$20. Chillicothe, Livingston, County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 16 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 


W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
16 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
7—1204 
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20. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day “of July, 1880, being interest on bond No. 16 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 18st , being interest on bond No. 
16 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 16 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. . 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
16 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowiedges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 16 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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302 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
17 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on Bond No. 
17 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingstun county, State*of Missouri. 
16. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on Bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
17 for five hundred dollars; this coupon pay: yable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT. 
Clerk of the county court of Livingston county, State of Missouri. 


303 | 18. 


$20 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. . 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 17 
for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of ‘the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
23. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
3 January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


304 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 18 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
18 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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17. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day ‘of January, 187% ) being interest on bond No. 
17 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT. 
Clerk of the county court of Livingston county, State of Missouri. 


303 : 18. 


$20 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. y 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being inte rest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 17 
for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of ‘the county court of Livingston county, State of Missouri. 


21. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 


dollars on the first day of January, 1881, being interest on bond No. 17 
for five hunéred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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22. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
23. 


cee 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


20. Chillicothe, Livingston County, Mo., 
| January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 17 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


oot 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 18 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
18 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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14, 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 18 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
18 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 18 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
18 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
355 18. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 18 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
| W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


Ws 


‘ 
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19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
18 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 18 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
18 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 18 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Cierk of the county court of Livingston county, State of Missouri. 
23. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
18 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri, 
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24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 18 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
356 12. 
$20. Chillicothe, Livingston County, Mo., 
} January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of Juiy, 1876, being interest on bond No. 19 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
19 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The Gounty of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 19 
for five hundred dollars; this coupon payable atthe National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sui of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
19 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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16. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 19 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county,State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
19 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


307 18. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 19 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
19. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
19 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 19 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
8—1204 
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21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
19 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 19 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
19 for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New Y ork, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on.the first day of July, 1882, being interest on bond No. 19 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


308 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 20 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New Vork. State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond 
No. 20 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 20 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
15. 
$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on bond 
No. 20 for five hundred dollars; this coupon payable at the National ° 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 20 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


17. ‘ 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond 
No. 20 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


- 
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359 18. 
$20. Chillicothe, Livingston, County, Mo., 


January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 20 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
20 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 20 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
20 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 


, | W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
22. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 20 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


FIRST NATIONAL BANK OF PORTSMOUTH. D7 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
20 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
24. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 20 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


360 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W.H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
21 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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15. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 


dollars on the first day of January, 1878, being interest on Bond No. 


21 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. ) Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on Bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
21 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT. 
Clerk of the county court of Livingston county, State of Missouri. 


361 18. 


$20 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 21 
for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Cierk of the county court of Livingston county, State of Missouri. 
21. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 21 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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362 12. 
$20. Chillicothe, Livingston County, Mo., 


January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 22 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
13. 


$20. . Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
22 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri 


14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 22 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
22 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 22 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri, 
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17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 187, being interest on bond No. 
22 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
355 18. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 22 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No, 
22 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
20. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 22 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
22 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri, 
9—1204 
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22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 22 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Cierk of the county court of Livingston county, State of Missouri. 


23. 


S20... Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
22 for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 22 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


364 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 23 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


13. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond No. 
23 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 23 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1878, being interest on bond No. 
23 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 23 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
17. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
_ The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond No. 
23 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


365 18. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 23 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1880, being interest on bond No. 
23 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. | Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 23 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


21. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
23 for five hundred dollars; this coupon pavable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 23 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
23 for five hundred dollars ; this coupon payable at the National Bank 
of Commerce, in the city of New Y ork, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 23 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


366 12. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1876, being interest on bond No. 24 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Slerk of the county court of Livingston county, State of Missouri. 
13. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1877, being interest on bond 
No. 24 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 


Clerk of the county court of Livingston county, State of Missouri. 
14. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1877, being interest on bond No. 24 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


15. 


$20. Chillicothe, Livingston county, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
doliars on the first day of January, 1878, being interest on bond 
No. 24 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 
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16. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1878, being interest on bond No. 24 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
| W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


17. 
$20. 3 Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1879, being interest on bond 
No. 24 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


367 18. 


$20. Chillicothe, Livingston, County, Mo., 
January Ist, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1879, being interest on bond No. 24 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


19. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
do'lars on the first day of January, 1880, being interest on bond No. 
24 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


20. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1880, being interest on bond No. 24 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


FIRST NATIONAL BANK OF PORTSMOUTH. 


21. 
$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1881, being interest on bond No. 
24 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


22. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1881, being interest on bond No. 24 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

} W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


23. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 
The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of January, 1882, being interest on bond No. 
24 for five hundred dollars; this coupon payable at the National 
Bank of Commerce, in the city of New York, State of New York. 
W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


24. 


$20. Chillicothe, Livingston County, Mo., 
January Ist, 1871. 


The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1882, being interest on bond No. 24 
for five hundred dollars; this coupon payable at the National Bank 
of Commerce, in the city of New York, State of New York. 

W. H. GAUNT, 
Clerk of the county court of Livingston county, State of Missouri. 


368 Upon the filing of said petition there was issued from the 

office of the clerk of said court a writ of summons in due form 
which was afterwards duly returned by the marshal with endorse- 
ment of service thereon, which writ and return are as follows, to 
wit: 
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369 Unitep STaTEs OF AMERICA, 
Western Division of the Western District of Missouri, 


The President of the United States of America to the marshal of 
the United States for the western district of Missouri, Greeting: 


You are hereby commanded to summon the County of Livingston, 
in the State of Missouri, and of the western division of the western 
district thereof, to be and appear before the honorable circuit court 
of the United States, in and for the western division of the western 
district of Missouri, on the first day of the next term thereof, to be 
begun and holden at the city of Kansas, in said district, on the third 
Monday, the 16th day of October next, then and there to answer 
the complaint of First National Bank of Portsmouth, a corporation 
and citizen of the State of New Hampshire, as set forth in the peti- 
tion filed in the office of the clerk of said court, on the 4th day of 
September, A. D. one thousand eight hundred and eighty-two. 

Hereof fail not, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 4th day of October, A. D. 
eighteen hundred and eighty-two. 

Issued at office, in the city of Kansas, in said district, under the 
seal of said circuit court, the day and year last aforesaid. 

[L. s.] H. C. GEISBERG, Clerk, 
By WARREN WATSON, 
Deputy Clerk. 


370  Uwyrrep STATES oF AMERICA, 
Western Division of the Western District of Missouri: 


I do hereby certify that I served the within writ by delivering a 
true copy thereof, together with a certified copy of the petition filed 
in the cause, to James E. Cadle, chief deputy of John R. Middleton, 
county clerk of Livingston Co., Mo., at his office in Chillicothe, Mis- 
souri, on the 6th day of Sept., 1882. 

C. C. ALLEN, 
U. 8. Marshal, Western District of Missouri, 
By JOSEPH H. McGEE, Deputy. 


And afterwards, to wit, at the regular term of said court, begun 
and held at Kansas City on the third Monday in October, A. D. 1882, 
and on the 16th day of October, the following entry appears in the 
record, to wit: 


First Nat’t B’K or PortTsMouTH 
against 
Livineston Country. 


This day comes the defendant and files demurrer to plaintiff’s 
petition. 


Said demurrer is as follows, to wit: 


’ 


FIRST NATIONAL BANK OF PORTSMOUTS. 69 


In the Cireuit Court of the United States, Western Division of the 
Western District of Missouri. 


Tue Frrst Nationa, BANK oF Portsmoutn, New Hampshire, PI’ff, 
against 
Livineston County, Defendant. 


And now on this day comes the defendant and demurs to the 
petition of plaintiff in the above-entitled cause and to each count of 
the petition for the reason : 

That said petition and each count thereof shows on the face 
371 thereof that the facts as therein stated are not sufficient to con- 
stitute a cause of action in this. 

1. It appears by said petition and in each count that the said 
defendant issued the bonds to which said coupons were attached in 
behalf of the municipal township of Chillicothe, but it nowhere 
appears for what purpose said bonds were issued. 

2. Neither said petition nor the several counts thereof, nor the 
bonds therewith filed as an exhibit, show that said bonds were issued 
for any purpose authorized by law. 

3. From the allegations therein made and from the bonds attached 
as an exhibit it appears that there was no consideration for said 
bonds, and that the same are void. 

4. The law only authorizes bonds to be issued in behalf of a town- 
ship in payment of a subscription to a railroad company, but it 
nowhere appears in said petition or any of the counts thereof that 
any subscription was ever made or intended to be made, or that said 
bonds were issued in payment of any such subscription or for any 
stock in any railroad company, or for any other purpose authorized 
by law. 

Wherefore the defendant asks judgment. 

JAMES L. DAVIS, KARNES & ESS, 
Def’t's Attys. 


And afterwards at said term, to wit, on the tenth day of Novem- 
ber, 1882, the following further entry appears on the records of said 
court, to wit: 


First NATIONAL BANK oF PortsmoutH, N. H., 
against 
Livincston Counry. 


This day come the parties, by their attorneys, and thereupon the 

demurrer to the petition is argued by counsel and submitted; and 

after the consideration of the premises the court doth order 

372 that said demurrer be sustained. Comes then the said plain- 
tiff and takes leave to amend its petition. 


(The amendment to the said petition was, by leave of court, inter- 
lined in the petition and in each count thereof, and has been copied 
heretofore, being that portion of each count thereof which reads as 
follows, to wit: “Amendment: That said bond was issued under 
and pursuant to an order of the county court of Livingston county, 
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authorized by a two-thirds vote of the people of Chillicothe muni- 
cipal township, as is therein recited, and in aid of said railroad, 
under authority of an act of the Legislature of the State of Missouri, 
entitled ‘An act to facilitate the construction of railroads in the 
State of Missouri,’ approved March 23d, 1868, and of the constitution 
of the State of Missouri.”) 


And afterwards, to wit, on the third day of January, 1883, it being 
a day of said court, the following answer was filed in said cause, to 
wit: 


In the Circuit Court of the United States, Western Division, Western 
District of Missouri. 


THe Frrst Natronat Bank or PortsmoutH, New HAMPSHIRE, 
Plaintiff, 
against 
THE County oF LIVINGSTON, IN THE STATE OF Missourt, Defendant. 


Comes now the defendant, the said County of Livingston, and, for 
answer to the several counts in plaintiff’s first amended petition, 
denies all and singular the matters and things set forth therein. 

Defendant, further answering, says: That under the provisions of 
section fourteen of article eleven of the constitution of this State, 
adopted by the people and declared in force from and after the fourth 
day of July, 1865, it was not lawful for any county, city, or town 

within this State to become a stockholder in or loan its 
373 credit to any corporation or association unless two-thirds of 

the qualified voters of such county, city, or town at a special 
or regular election to be held therein should assent thereto; and 
that by an act of the General Assembly of the State, entitled “ An act 
to facilitate the construction of railroads in the State of Missouri,” 
approved March 23d, 1868, it is provided “ that any county court in 
this State may subscribe to the capital stock of any railroad com- 
pany organized under the laws of this State for and on account of 
any municipal township for election purposes in said county and 
issue bonds on behalf of such municipal township to pay such 
subscription: Provided, That at least twenty-five tax-payers of 
said municipal township shall petition said court to order an 
election to be held in said township to determine if such sub- 
oe shall be made, and if at such election two-thirds of the 
qualified voters of such municipal township voting at such election 
shall assent to such subscription then it is made the duty of the 
county court of such county to make such subscription for and on 
behalf of such township and issue bonds in the name of such town- 
ship to pay such subscription (with interest coupons attached to 
said bonds). And defendant says that no petition was ever pre- 
sented to the county court of Livingston county by the tax-payers 
of said municipal township of Chillicothe, as required by said act, 
praying for any such election; nor did said court ever order any 
election to be held in said township or any other thing done to 
determine by a vote of said township or otherwise whether said 
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municipal township of Chillicothe would subscribe any sum or 
amount whatever to the capital stock of the Saint Louis, Council 
Bluffs & Omaha Railroad Company ; nor did said county court ever 
order, direct, or authorize the bonds described in said counts of said 
petition or either of them or the coupons attached thereto or either 

of them to be be issued for or on account of said township or 
374 otherwise; nor was any election ever held in said municipal 

township to determine whether said municipal township or 
the voters therein would consent to any subscription on account of 
said municipal township to the capital stock of said railroad com- 
pany or the issuance of the bonds and coupons described in the first 
count in said petition. Defendant denies that said bonds, or either 
of them, or the coupons thereto attached, or either of them, were issued 
under and by virtue of an act of the General Assembly of this State, 
entitled “An act to facilitate the construction of railroads in the 
State of Missouri,” approved March 23d, 1868, as stated in said 
counts of said petition, nor under or by virtue of any provision of 
the constitution or laws of this State,and that the issuance and 
delivery of said bonds and coupons attached as stated in said counts 
of said petition were without authority of said county court and in 
violation of the constitution and laws of this State. 

Defendant, further answering, denies that the plaintiff is the 
owner and holder in good faith and for value of the bonds described 
in his petition or the interest coupon and bond described in the said 
first count in his pétition. 

Wherefore defendant asks judgment. 

JAS. L. DAVIS, KARNES & ESS, 
Def't’s Attys. 


And afterwards at said term, to wit, on the 23d day of January, 
1883, the following further entry appears of record in said court, to 
wit: 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri. 


In the matter of First NATIONAL BANK oF PORTSMOUTH 
vs. 
County OF LIVINGSTON. 


Plaintiff, for reply to defendant’s answer, denies each and every 
allegation of new matter therein contained. 
379 By GEORGE 8. ELDRIDGE anp 
JOHN D. 8. COOK, 
Att’s for PU ffs. 


And afterwards, to wit, at a regular term of said court, begun and 
held at Kansas City, in said district, on Monday the 20th day of 
October, A. D. 1884, and on the 23rd day of October, it being a day 
of said term, the following entry appears of record in said court, 
to wit’ 
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First Nat. Bank or PorTsSMOUTH 
against 
LIVINGSTON CoUNTY. 


This day come the parties by their attorneys, the plaintiff by 
John D. 8. Cook, Esq., and the defendant by Messrs. Karnes & Ess, 
and thereupon, by the agreement of counsel in open court, this cause 
is to be heard without the intervention of a jury, and the same being 
regularly called for trial the premises are submitted to the court 
upon the pleadings and proofs and taken under advisement. 

And afterwards, to wit, on the 6th day of January, 1885, it being 
a day of said term, the following further entry appears of record in 
said court, to wit: 


First NATIONAL BANK oF PORTSMOUTH 
against 
LIVINGSTON CouUNTY. 


This day come the parties by their attorneys, the plaintiff by John 
D. 8. Cook and G. 8. Eldridge, and the defendant by Messrs. Karnes 
& Ess, and this cause having been heretofore submitted to the court 
and taken under advisement, now the court, being fully advised 
concerning the premises, doth find that the defendant is indebted 

to the plaintiff by reason of the matters alleged in the petition 
376 in the sum of eight thousand four hundred [and] seventy-six 
dollars and sixty cents ($8,476.60). 

It is therefore considered by the court that the plaintiff, the First 
National Bank of Portsmouth, New Hampshire, recover against the 
defendant, the County of Livingston, in the State of Missouri, the 
said sum of eight thousand four hundred [and] seventy-six dollars 
and sixty cents ($8,476.60), so found to be due, with its costs, to be 
collected, if necessary, by mandamus against the county court of said 
county, commanding it to levy and collect from Chillicothe muni- 
cipal township, in said county, a special tax according to law for 
the payment of said judgment, interest and costs, and to pay the same. 

Thereupon special findings are signed by the court and ordered 
to be filed and made part of the record herein. 

Thereupon defendant presents to the court its bill of exceptions 
herein, which is by the court signed and sealed and ordered to be 
filed and made a part of the record herein. 

Ordered that the defendant have leave until the first Monday in 
February to file bond for supersedeas herein. 

Said special findings are as follows, to wit: 


Finding of Facets. 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri. October Term, A. D. 1884. 


Tae First NATIONAL BANK or PorTSMOUTH 
V8. 
Tue County or LIVINGSTON. 


In the above-entitled cause the court finds as follows: 
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First. The plaintiff is a corporation organized under the act of 
Congress entitled “An act to provide a national currency secured 
by a pledge of United States bonds, and to provide for the 

377 circulation and redemption thereof,” approved June 3rd, 1864, 

and acts amending the same, and is a citizen of the state of 

New Hampshire. 

Second. Defendant is a municipal corporation, to wit, one of the 
counties of the State of Missouri, within the western division of the 
western district of Missouri, and is a citizen of the state of Missouri. 

Third. Ever since the first of January, 1870, one of the townships 
of said county was and is called Chillicothe township. 

Fourth. On the tenth day of April, 1871, the defendant issued 
twenty-four (24) bonds, numbered consecutively from one (1) to 
twenty-four (24), inclusive, signed by the presiding justice of the 
county court, attested by the clerk of said court, and with the seal 
thereof. Each of said bonds was, except as to number, in the fol- 
lowing form: 

Fifteen- Year Bond. 

County or Livinaston, State of Missouri: 

Livingston County bond issued in behalf of the municipal township 
of Chillicothe. Interest eight per cent. per annum, payable on 
tLe first days of January and July Fifteen years. No. 18. 
Know all men by these presents’ that the County of Livingston, in 

the State of Missouri, acknowledges itself indebted and firmly bound 

to the St. Louis, Council Bluffs & Omaha Railroad Company in the 
sum of five hundred dollars ($500), which sum the said county 
hereby promises to pay to the said Saint Louis, Council Bluffs & 

Omaha Railroad Company, or bearer, at the National Bank of Com- 

merce, in the city of New York, State of New York, on the first day 

of July, 1885, together with interest thereon from the first day of 

January, 1870, at the rate of eight (8) per cent. per annum, which in- 

terest shall be payable semi-annually on the first days of 

378 January and July of each year, on the presentation or deliv- 

ery at said bank of the coupons of interest hereto attached. 

This bond being issued under and pursuant to an order of the 

county court of Livingston county, authorized by a two-thirds vote 

of the people of Chillicothe municipal township. 

In testimony whereof the said County of Livingston has executed 

this bond by the pre siding justice of the county court of said 

[L. s.] county, under an order of s: aid court, signing his name hereto, 

and by ‘the clerk of said court, under the order thereof, attest- 
ing the same and affixing thereto the seal of said court. 

This done at the city of Chillicothe, county of Livingston afore- 
said, this tenth day of April, A. D., 1871. 

G. W. McGLOWEN, 
Presiding Justice of the County Court of 
Attest : Livinston County, State of Missourr. 
[Seal of the County Court of Livingston County. | 
W. H. GRANT, 
Clerk of the Livingston County Court of 
Livingston County, State of Missouri. 
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Fifth. Attached to each of said bonds were coupons for the inter- 
est, each, except as to number and date when due, being in the fol- 
lowing form : 
$20 CHILLICOTHE, Livineston County, Mo., 

January 1, 1871. 

The County of Livingston acknowledges to owe the sum of twenty 
dollars on the first day of July, 1871, being interest on bond number 
one for five hundred dollars. This coupon payable at the National 
Bank of Commerce in the city of New York, State of New York. 

W. H. GAUNT, 

Clerk of the County Court of Livingston County, State of Missouri. 

And successive coupons for each installment of the interest were 

attached to each of said bonds. 

379 Sixth. The plaintiff, in the month of April, 1871, bought 

all of said bonds and the coupons thereto attached and not 
then matured in the open market for cash and without notice of any 
defect or infirmity therein or in the action of the county court of 
said county in issuing the same. 

Seventh. The plaintiff has ever since been and still is the holder 
of said bonds and the unpaid coupons thereon. 

At the time of the institution of this suit it was the holder of the 
coupons then matured and described in the petition and filed there- 
with in this cause. Said coupons with interest thereon to this date 
amount to the sum of eighty-four hundred and seventy-six dollars 
and sixty cents. 

Eighth. Said bonds were issued under the following circumstances: 

(1.) On July 14th, 1868, there were filed in the office of the sec- 
retary of state of Missouri articles of association, and afterwards, on 
June 29th, 1869, an affidavit for change of corporate name. Said 
articles and affidavit are as follows: 

Articles of Association of the St. Louis, Chillicothe and Omaha Railroad 
Company, made and entered into this 18th day of June, one thousand 
eight hundred and sixty-seven. 

Sec. 1. The name of this association shall be St. Louis, Chillicothe 
and Omaha Railroad Company and shall continue for one hundred 
years. 

Sec. 2. The object of this association is the constructing, maintain- 
ing, and operating a railroad for public use in the conveyance of 
persons and property. 

Sec. 3. The places from and to which said railroad is to be con- 
structed, maintained, or operated are the city of Chillicothe, in the 
county of Livingston, State of Missouri, and such point on the 

boundary line between the States of Missouri and Iowa as 

380 shall be deemed, after actual survey, to be on the most direct 

and feasible route for constructing, maintaining, and operating 

a railroad between the said city of Chillicothe and the city of Omaha, 

in the State of Nebraska. 

Sec. 4. The length of said railroad shall be about ninety miles 
and shall be made into or through the counties of Livingston, 
Davies, and Gentry, and into or through one or more of the follow- 
ing counties, to wit, Nodaway, Harrison, and Worth. 
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Sec. 5. The amount of capital stock of said company shall be three 
millions of dollars, divided into sixty thousand shares of fifty dol- 
lars each. 

Sec. 5. The names and places of residence of the directors of said 
company who shall manage its affairs for the first year and until 
others are chosen in their places are as follows: 


Names. Residences. 

Re We Ee ME bitin ewe oud ~Omaha, Nebraska. 

_ ag Ra Omaha, Nebraska. 

Be! Se is I ac ccsavccctcvabenchsiell Glenwood, lowa. 
PR yey: .Clarinda, Iowa. 

hs Ba i celeedihs seri ssteesvaneinciil Chillicothe, Missouri. 
+ hp Rpt St Chillicothe, Missouri. 
tb oe EE i an eann Chillicothe, Missouri. 
8. J. H. Hammond______-__..Chillicothe, Missouri. 
OB, SE tien atnninweledind Chillicothe, Missouri. 
10. Charles V. Comstock .......Albany, Missouri. 
ee A RRS paoE sy ae Gallatin, Missouri. 
12. Charlies P. Choteau ..-..~...- St. Louis, Missouri. 
Be Be Oe o I eiiinticncsmticnnaal St. Louis, Missouri. 


Sec. 7. The association is organized under and subject to the laws 
of the State of Missouri contained in chapters sixty-two and 
381 __sixty-three of title XXIV of the general statutes of Missouri of 
1865, possessing all and singular the powers therein contained. 
Sec. 8. We, whose names are signed hereto as subscribers to the 
“apital stock of the St. Louis, Chillicothe & Omaha Railroad Com- 
pany, hereby agree to be governed by the foregoing articles of asso- 
ciation and to pay the several sums set opposite our names to the 
directors or their authorized agent whenever called on so to do. 
Witness our signatures and ameunts hereto annexed. 


Signatures. Amount. 
1. Will. R. King, Omaha, Neb., one hundred shares...-. $5,000 
2. Stad. Baleomb, Omaha, Neb., one hundred shares -.-_-- 5,000 
3. J. S. MeIntire, Clarinda, Iowa, five shares___~-~- - ikon 250 
4. Chas. G. Comstock, Albany, Mo., three hundred shares. 15,000 
5. P. Markey, Chillicothe, Mo., one hundred shares__---~- 5,000 
6. L. D. Murphy, Chillicothe, Mo., one hundred shares_. — 5,000 
7. J. H. Hammond, Chillicothe, Mo., three hundred shares 15,000 
8. Charles P. Choteau, St. Louis, Mo., two hundred shares 10,000 
9. EK. W. Samuels, St. Louis, Mo., one hundred shares- ~~ 5,000 
10. Charles V. Meade, Chillicothe, Mo., two hundred shares 10,000 
11. W. C. Stewart, Gallatin, Mo., five shares .......------ 250 
12. D. H. Solomon, Glenwood, Iowa, one hundred shares_ 5,000 
13. James B. Bell, Chillicothe, Mo., two hundred shares... 10,000 
U.S. Rev. U. S. Rev. U. S. Rev. 
Stamp. Stamp. | Stamp. 
J. H. H., J. B. B., 18 June, | 1867. 
5 5 | 5 515 5 
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STaTE OF Mrssourt, | 
County of Livingston, { 

We, the undersigned directors of the St. Louis, Chillicothe & 
Omaha Railroad Company, do solemnnly swear that at least one 
thousand dollars of stock for every mile of railroad proposed 
882 by the within articles to be made has been subscribed and at 
least five per cent. paid thereon in good faith to the directors 
thereof, and that it is intended in good faith to construct or main- 
tain and operate the road mentioned in the said articles of associa- 


tion. 
J. H. HAMMOND. 
PETER MARKEY. 
CHAS. G. COMSTOCK. 


Subscribed and sworn to this eleventh day of July, A. D., 1868. 
[SEAL. | CHAS. V. MEAD, 
Notary Public. 


| 8 U.S. Rev. 5 
Stamp. 
July 11, 1868. 
=O oO. V. M. 5 


Filed July 14th, 1868. 
FRANCIS RODMAN, 
Secretary of State. 
Strate OF MIssourRI, . 
Livingston County, { ” 

John H. Hammond, being duly sworn, says that he is president 
of the Chillicothe & Omaha Railroad Company, which road begins 
at the city of Chillicothe, Mo., and terminates at the city of Omaha, 
Nebraska ; that prior to the fourth day of June, 1869, the name of 
said railroad company was the St. Louis, Chillicothe & Omaha Rail- 
road Company, but on that day, at a meeting of the stockholders of 
said company, held at the office of the company fm Chillicothe, Mo.,. 
the name of said company was changed by the vote of said stock- 
holders to the Chillicothe & Omaha Railroad Company. 

Chillicothe, June 18th, 1869. 

J. H. HAMMOND, 
Pre'd't C. & O. R. R. Co. 

Resp’y forwarded to the sec’y of state under the authority & dis- 
cretion of sec. I of chapter 62, Rev. Statutes. 

J. H. HAMMOND, Pres’d'’t. 

Sworn to and subscribed before me this 19th day of July, 


1869. 
383 [SEAL.] L. D. MURPHY, 
Notary Public. 


Filed June 25th, 1869. 


FRANCIS RODMAN, 
Sec’y of State. 


$ 
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(2.) On the 3rd day of May, 1870, a petition was filed in the 
county court of Livingston county. On the same day that court 
made an order of election, and on the 25th day of May, 1870, a 
modification of said order. Said petition, order, and modified order 
are as follows: 

To the hon. county court of Livingston county, State of Missouri: 

The undersigned, your petitioners, tax-payers and residents of the 
municipal township of Chillicothe, in the county of Livingston, 
State of Missouri, respectively present to this hon. body that we as 
a township desire to subscribe fifteen thousand ($15,000) dollars to 
the capital stock of the Chillicothe & Omaha Railroad Company, 
subject to the following conditions: 

Ist. Payment of said subscription to be made in bonds of Living- 
ston county (issued in accordance with the law regulating subscrip- 
tions by municipal townships to railroad companies), at par; said 
bondsto be payable fifteen years from the first i of July, 1870, and 
bearing interest at the rate of eight per cent. per annum, payable 
semi-annually. 

2nd. The bonds to be issued to said company when it shall have 
continuously graded its road-bed on or near its present located sur- 
vey from the city of Chillicothe to the western boundary of Living- 


ston county. 


11—1204 


Chas. V. Meade. 
Wm. S. Bird. 
James Leeper. 
E. S. “we ait 
T. N. Murray & Co. 
Dunn & Daly. 

T. B. Yates. 

Rice, Torrey & Co. 
R. Boales. 

J. A. Trumbo. 

M. L. McGuire. 

M. M. Newland. 

C. Caston. 

A. Henry. 

S. E. Bouce. 

G. P. Pepper. 

W. H. Mead. 

W.S. Davis. 

R. C. Carr. 

J. B. Kirk. 
Garrison Harker. 
Geo. W. Estep. 
Geo. Brifle. 

Rob’t 8S. Moore. 

L. D. Murphy. 
John Giltner. 

H. J. Bivell. 

Wm. McSlurath. 

C. A. Harrison. 

Jo. Powell, 


J. T. Johnson. 
Ruben Barney. 
R. C. Regnix. 

T. D. Carpenter. 
S. M. Williams. 
Andrew Leeper. 
George W. Warder. 
©. A. Hoffman. 
Kk. Lyman. 

L. S. Bearn. 

Hen. Button. 
W.S. Newman. 
David Westfall. 
H. 'T. Woodford. 
Graham Odle. 

T. K. Fletcher. 

J. H. Odle. 

R. L. Seay. 

M. H. Smith. 

W. T. Manning. 
Benj. F. Berry. 
Edward Gudgell. 
Wm. D. McGuire. 
C. M. Merriweather. 
S. C. Bernard. 
Luther T. Collier. 
T. R. Bryan. 

W. L. Anderson. 
R. D. Brezendieu. 
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In the county court of Livingston county, State of Missouri, held 
on the 3d day of May, A. D. 1870, it being the May term of said 
court—present: The Hon. Carlile Curtiss, pres’t; Judges Anthony 
Rogers and Nathaniel Matson, associate judges—when, among others, 
the following proceedings were had, to wit: 

Whereas sixty-one (61) tax-payers and residents of Chillicothe, 
municipal township of the county of Livingston, State of Missouri, 

have petioned the county court of this county setting forth 
385 their desire as a township to subscribe fifteen thousand dollars 

to the capital stock of the Chillicothe € Omaha Railroad 
Company, upon the conditions that the payment of the said sub- 
scription be made in bonds of Livingston county, issued in accord- 
ance with law regulating subscriptions by municipal townships to 
railroad companies, at par: said bonds to be payable fifteen years 
from the first day of July, 1870, and bearing interest at the rate of 
eight per cent. per annum, payable semi-annually, and that said 
bonds are to be issued to said company when it shall have continu- 
ously graded its road-bed on or near its present located survey from 
the city of Chillicothe to the western boundary of Livingston county : 

It is therefore ordered that an election be held at the usual place 
of voting in said township, Chillicothe election district, Friday, the 
twenty-seventh day of May, A. D. 1870, to determine if such sub- 
scription shall be made, 

At said election the voters assenting to said subscription shall 
have written or printed with ink on their respective ballots the 
words “ For the subscription to the Chillicothe € Omaha Railroad 
Company,” and those against said subscription shall have written 
or printed with ink on their respective ballots the words “ Against 
the subscription to the Chillicothe € Omaha Railroad Company.” 

I, J. R. Middleton, clerk of the county court, do hereby certify 
that the above and foregoing is a true copy of the record of the 
county court of the aforesaid county and State as it appears of record 
on file in my office, Record D, page 141. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the county court at office in Chillicothe, this ninth day 
of May, 1882. 

[Seal of Livingston County Court. ] 


J. R. MIDDLETON, Clerk. 


386 In the county court of Livingston county, State of Missouri, 

held on the 25th day of May, A. D. 1870—present: Hon. 
Carlile Curtiss, president; Nathaniel Matson and Anthony Rogers, 
associate judges—when, among others, the following proceedings 
were had, to wit: 

Ordered, That the order made by this court on the 3d day of May, 
A. D. 1870, in relation to the subscription by Chillicothe township 
of fifteen thousand ($15,000) dollars to the capital stock of the Chilli- 
cothe & Omaha Railroad company be modified so as to read as fol- 
lows, to wit: | 

Whereas sixty-one (61) tax-payers and residents of Chillicothe 
municipal township, of the county of Livingston and State of Mis- 
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souri, have petitioned the county court of this county setting forth 
their desire as a township to subscribe twelve thousand ($12,000) dol- 
lars to the capital stock of the Chillicothe & Omaha Railroad Com- 
pany upon the conditions that the payment of said subscription be 
made in bonds of Livingston County, issued in accordance with the 
law regulating subscriptions by municipal townships to railroad 
companies at par; said bonds to be payable fifteen (15) years from 
the first (Ist) day of July, 1870, and bearing interest at the rate of 
eight (8) per cent. per annum, payable semi-annually, and that said 
bonds are to be issued to said company when it shall have contin- 
uously graded, tied, and ironed on or near its present located survey 
from the city of Chillicothe to the western boundary of Livingston 
county: 

[t is therefore ordered that an election be held at the usual place 
of voting, in said township, Chillicothe election district, Friday, the 
twenty-seventh (27) day of May, 1870, to determine if such subscrip- 
tion shall be made. 

At said election the voters assenting to said subscription shall 
have written or printed with ink on their respective ballots the words 

“For the subscription to the Chillicothe € Omaha Railroad 
387 Company,” and those against said subseription shall have 

written or printed with ink on their respective ballots “Against 
the subscription to the Chillicothe &€ Omaha Railroad Company.” 


STATE OF MIssouRI, e 
County of Livingston, f *” 

[, J. R. Middleton, clerk of the county court of the county and 
State aforesaid, certify that the above and foregoing is a true copy 
of the record of the county court of the State and county aforesaid, 
as the same appears on file in my office—Record D, page 170 

In testimony whereof I hereunto set my hand and affix the seal 
of the county court at office in Chillicothe this 9th day of May, A. D. 
1882. 

[Seal of Livingston County Court, Missouri. ] 


J. R. MIDDLETON, Clerk. 


(3.) An election was held in Chillicothe township, in said county, 
on the 27th day of May, 1870, and on the 30th day of May, 1870, the 
votes cast at said. election were duly canvassed and an abstract 
thereof made and entered of record as follows: 


Abstract of all the votes cast in Chillicothe election district at the 
election held on the 27th day of May, 1870, to test the sense of the 
qui alified voters of Chillicothe municipal township, in Livingston 
County, Mo., as to the propriety of the county court of the aforesaid 
county subscribing for and in the name of Chillicothe municipal 
township twelve thousand ($12,000) dollars to the capital stock of 
the Chillicothe & Omaha Railroad Company. 


Chillicothe election district: For the subscription of twelve thou- 
sand dollars to the capital stock of the Chillicothe &€ Omaha Rail- 
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road Company, 320; against the subscription of twelve thousand 
dollars to the capital stock of the Chillicothe & Omaha Railroad 
Co., 50. 
We, the undersigned, Carlile Curtis, president of the county court, 
and Lucien Gordon, justice of the peace, both of the county of Liv- 
ingston, State of Missouri, having been called by the clerk of 
388 the county court to assist In counting or to cast up the vote 
given at the special election held on the 27th day of May, A. 
D. 1870, to test the sense of the people of Chillicothe municipal 
township as to the propriety of the county court subscribing for 
Chillicothe municipal township twelve thousand dollars to the cap- 
ital stock of the Chillicothe & Omaha Railroad Company, do hereby 
certify that we have carefully examined the poll books of Chillicothe 
election district and find that the above abstract is correct as to the 
number of votes cast for and against said subscription. 
Witness our hands & seals this 30th day of May, A. D. 1870. 
CARLILE CURTIS, 
President Co. Court. 
LUCIEN GORDON, 
Justice of the Peace. 
Attest: 
JOHN DESHA, Co. Clerk. 


A true copy of the election record now on file in my office. 

In testimony whereof I hereunto set my hand and affix the seal 
of the county court of Livingston county, State of Missouri, at office 
in Chillicothe, this 9th day of May, 1882. 

[Seal of Livingston County Court, Missouri. ] 


J. R. MIDDLETON, Clerk. 


(4.) On the 23rd of September, 1870, there were filed in the office 
of the secretary of state of Lowa articles of incorporation which had 
on September 13th, 1870, been filed in the office of the recorder of 
Pottawatamie county, lowa, and which are as follows: 


St. Louis, Council Bluffs and Omaha R. R. Co. Incorporation in 
lowa. Articles of association for the incorporation of the St. Louis, 
Council Bluffs and Omaha Railroad Company. 


We whose names are hereto subscribed do hereby form ourselves 
into a body: corporate in conformity to chapter (52) fifty- 
389 two of title (10) ten and other laws of Iowa, as appear by the 
revision of 1860, with all the powers, rights and privileges 
granted and conferred by existing laws of said State of Iowa, and 
we adopt the following articles of incorporation : 
The name and style of the corporation hereby created shall be the 
St. Louis, Council Bluffs and Omaha Railroad Company in Iowa. 
The general nature of the business of said corporation shall — the 
construction and operation of a railroad with single or double track 
and all the usual and necessary appendages, appurtenances, branches, 
equipments, connections, extensions, side tracks, depots, and all 
necessary franchises and emoluments. 
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The main line of said railroad shall extend from and form within 
the city of Council Bluffs, in the State of lowa, and from such other 
point adjacent to the eastern terminis of the Union Pacific railroad, 
on the banks of the Missouri river, as the board of directors may 
hereafter designate; thence in a southwestwardly direction to the 
State line, between the States of lowa and Missouri, at a point where 
the Chillicothe & Omaha railroad shall reach said State line, and 
in the event of the consolidation of this company and corporation 
with the said Chillicothe € Omaha Railroad Company, a company 
incorporated under the general laws of the State of Missouri, then, 
in connection with the last-mentioned railroad, to form a continuous 
line of railroad from the city of Omaha, in the State of Nebraska, 
and the city of Council Bluffs, in the State of lowa, to the city of St. 
Louis, in the State of Missouri; and the board of directors of the 
corporation hereby created shall have the power at any time, when 
the same can be lawfully done, to consolidate this corporation with 
the Chillicothe & Omaha railroad, in Missour!, aforesaid, and this 
corporation shall have, hold, and by its board of directors exercise 

all the powers, rights, privileges, and franchises granted and 
390 conferred by the laws of the State of Iowa, revision of A. D. 

1860, and of all laws amendatory thereof and supplemental 
thereto. 

The capital stock of this association (corporation) shall be five 
millions of dollars (5,000,000), which shall be divided into shares 
of fifty dollars each, to be issued, subseribed, taken, or sold, as the 
board of directors may deem expedient for the best interests of the 
corporation. 

The capital stock may be increased or diminished at any time by 
the board of directors with the consent of a majority of the stock- 
holders whenever the interests of the corporation will be promoted 
thereby. 

Subscriptions for the capital stock of this corporation, when not 
subscribed on other special conditions, which are to be accepted and 
approved by the board of directors, shall be paid as follows: Five 
per cent., payable at the time of subscription, and the balance on call 
by the board, all calls being equal on all stock & not exceeding ten 
per cent. called in each thirty days. Every person owning one share 
or more of the capital stock shall be a member of this corporation 
and shall be entitled in all elections by stockholders to one vote for 
each share of stock which may be cast by the owner in person or by 
his proxy duly appointed in writing. 

The corporate existence of the corporation shall commence at the 
time of the filing of these articles of association for record in the 
office of the recorder of deeds of the county of Pottawatamie, in the 
State of lowa, and shall endure fifty years thereafter: Provided, The 
same may be renewed, from time to time, for periods within the 
limitations of existing laws of the State of Iowa. 

The business and affairs of the company hereby organized shall 
be conducted and managed by a board of directors, consisting of 

thirteen stockholders, who shall be elected annually by the 
391 stockholders at such time and place as the board of directors 


ener tetany 


2 i a apap ebb axe ananassae — - 


82 COUNTY OF LIVINGSTON Vs. 


may order: Provided, That vacancies may be filled for the remainder 
of a terin by the remaining directors. 

The highest amount of indebtedness or liability to which the cor- 
poration may subject itself, by contract, shall not exceed three mil- 
lion dollars, but, in the event of the consolidation of the corpora- 
tion with the Chillicothe and Omaha Railroad Company in Missouri, 
* * * the company into which the two companies shall be con- 
solidated shall have the power to subject the said corporation to such 
amount of indebtedness or liability as the board of directors may 
deem necessary, not exceeding, however, six million five hundred 
thousand dollars for the consolidated company. 

The .private property of stockholders and directors shall never in 
any event be liable for the corporate debts of this corporation, and 
such private property shall be exempt from corporate debts. 

The company shall have a lien upon the stock of any member 
or subscriber for any unpaid assessments or call thereon, and the 
board of directors may, whenever a stockholder is in arrears for 
thirty days or more, order and have sold to the highest bidder all 
the stock of such stockholder and transfer the same to the purchaser: 
Provided, ‘That notice be given for ten days prior to such sale in some 
wor printed and published in Council Bluffs, lowa; or the 
board of directors may by resolution entered on record forfeit and 
cancel such stock, and thereafter the subscriber shall have no claim 
on the company for stock or on account of any previous payments 
that may have been made at their option. 

The board of directors may sue for and recover all such unpaid 
assessments or subscriptions for stock. 

For the payment of debts or to aid in the construction or equip- 

ment of said railroad the board of directors may, on such terms 
392 as may be deemed best for the interest of the company, issue, 

sell, and dispose of common or preferred stock in this corpora- 
tion, and may make the preferred stock draw interest or otherwise 
as may be deemed best: Provided, That such preferred stock shall not 
be issued to draw a greater rate of interest than eight per cent. per 
annum. 

The board of directors shall have power to borrow money and 
make notes or bonds of the company therefor on such time and at 
such rate of interest as may be deemed for the advantage of the 
company, and may secure the same by mortgage or deeds of trust 
upon the railroad bed, right of way, and all other property of the 
company. 

The following persons shall constitute the first board of directors: 
Granville M. Dodge, Wm. F. Glidden, Edward Creighton, James F. 
Wilson, Barton Bates, Jas. B. Eads, Jas. 8. Rollins, Chas. R. Dickson, 
John G. Copelin, J. H. Hammond, John Jackson, C. G. Comstock, J. H. 
Button, a majority of whom shall constitute a quorum for business. 

The above directors shall hold office until their sucessors are duly 
qualified, and shall possess and exercise all the powers necessary to 
carry out the objects of the corporation. 

These articles may be changed by the unanimous consent of the 


_board of directors or they may be changed by the vote of the 
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majority of the stockholders in interest at any general or special 
meeting: Provided, Three weeks’ notice be given of such proposed 
change } in such manner as may be required for notices in the by-laws 
of the company. 

These articles of association for the objects and purposes afore- 
mentioned are agreed to by the undersigned and they are ordered 
to be filed for record as required by law. 

Witness our hands and seals this — day of —, A. D. 1870. 


Names. Names. 
G. M. Dodge. Chas. Tausig, Sr. 
393 Edward Creighton. Wm. Tausig. 
James F. Wilson. James S. Rollins. 
Barton Bates. Chas. K. Dickson. 
James B. Eads J. H. Hammond. 
John Jackson. C. G. Comstock. 
J. M. Britton. Geo. Lionberger. 


STATE OF Iowa, | 
Pottawattamie County, { 


I, George N. Haynes, county recorder of said county, do hereby 
certify that the above and foregoing articles of incorporation of the 
St. wouis, Council Bluffs € Omaha Railroad Company isa full, true, 
and complete transcript from the records of said county as the same 
appears recorded in book No. 27, page 621, and further that the same 
was filed for record September 13th, 1870, at 12 o’cl’k m. 

Witness my hand officially this 20th day of September, A. D. 1870. 

GEO. N. HAYNES, Recorder. 
STATE oF Iowa: 

Filed for record in the office of secretary of state September aard, 

1870, and recorded in book D, pages 189-193. 
ED. WRIGHT, 
Secretary of State. 
STATE OF Iowa: 
OFFICE OF THE SECRETARY OF STATE. 

I, J. A. T. Hull, secretary of state of the State of Iowa, hereby cer- 
tify the foregoing to be a full, true, and complete copy of the articles 
of incorporation of the St. Louis, Council Bluffs &€ Omaha Railroad 
Company as appears from the records of this office. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State at Des Moines this 18th day of August, A. 
D. 1882. 

[GREAT SEAL. | J. A. T. HULL, 
Secretary of State. 
W. T. HAMMOND, Deputy. 


394 (5.) On the 7th day of October, 1870, there were filed in the 
office of the secretary of state of Missouri articles of consolida- 
tion as follows: 
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Copy of the resolution of consolidation passed by the board of direc- 
tors of the Chillicothe &€ Omaha Railroad Company in obedience 
to instructions given by more than three-fourths of the stock of 
the said railroad company ata meeting at the office of the Co. 
held at St. Louis, Sept. 20th, 1870. 


Whereas the stockholders of this company did instruct the board 
of directors to effect a consolidation of the St. Louis, Council Bluffs & 
Omaha Railroad Company of Iowa by resolution, as follows: 

Flere find a copy of said resolutions attached and marked “A.” 

Now, therefore, be it resolved, That the president be directed to 
execute in the name of the company as an agreement between the 
two companies the following articles: 

Here find a copy of said articles of consolidation, marked “ B.” 

The same, when executed by the two companies by their presi- 
dent, and approved by the stockholders representing three-fourths 
of the stock of the two companies, to be in full force as the articles of 
consolidation under which both companies shall hereafter act as one 
organized consolidated corporate body. 

Unanimously adopted and then approved by more than three- 
fourths of all the stock in the company. 

I hereby certify that the foregoing is a true copy of the resolutions 
passed by the board of directors for the purpose of adopting articles 
of consolidation. 

J. H. HAMMOND, 
Pres'd’t Chillicothe & Omaha Railroad Co. 
395 J. B. F. SAMPSEL, 


Ass’t Sec’y. 


Filed October 7th, 1870. 
FRANCIS RODMAN, 
S’y of State. 


oy 


Sr. Louis, Councin Biurrs & OMAHA RAILROAD, 
OFFICE OF THE PRESIDENT, 
CHILLICOTHE, Mo., Oct. 3d, 1870. 

Ata meeting of the stockholders of the Chillicothe & Omaha 
Railroad Company in Saint Louis, Sept. 20th, 1870, all the stock of 
the company being present thereat, the following resolution was 
adopted : 

Resolved, That the board of directors of this company be, and are 
hereby directed to effect a consolidation of this company with the 
the St. Louis, Council Bluffs & Omaha Railroad Company, of the 
State of Iowa, in such a manner as in their judgment shall be most 
conclusive to the interests of this; — and full power is hereby given to 
the board of directors to effect said consolidation, and to do whatever 
may be necessary to carry out the purpose of this resolution, as fully 
as the same may be done under the laws of the State of Iowa and 
the State of Missouri. 
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I hereby certify that the above resolution was passed by the stock- 
holders, assembled as above stated, unanimously. 


J. H. HAMMOND, Pres’d’t. 


, Ass’t Sec’y. 


Filed October 7th, 1870. 
FRANCIS RODMAN, 
Sec’y of State. 
‘é ay 


Articles of Consolidation. 


Articles of consolidation, made and entered into this 20th day of 
September, A. D. 1870, by and between the Chillicothe & Omaha 
Railroad Company, of the State of Michigan, party of the first part, 
and the St. Louis, Council Bluffs & Omaha Railroad Company, 
party of the second part. 

Whereas the said party of the first part is a body corporate and 
politic, organized and existing under and in pursuance of the laws 

of the State of Missouri, and as such is empowered by its 

396 articles of association and organization to survey, mark, 

locate, construct, maintain, and operate a railroad from the 
city of Chillicothe, in the State of Missouri, to a pointon the bound- 
ary line of the States of lowa and Missouri, in the direction of Omaha, 
in the State of Nebraska, which railroad is now in the course of con- 
struction ; 

And whereas the party of the second part is a body corporate and 
politic, organized and existing under the lawsof the State of Iowa, and 
as such is empowered to construct, operate, and use a railroad from 
and from within the city of Council Bluffs, in Iowa, or from such 
other point adjacent to the eastern terminus of the Union Pacific 
railroad on the banks of the Missouri river as the board of directors 
may hereafter designate, thence in a southeastwardly direction to the 
State line between the States of lowa and Missouri at a point where 
the Chillicothe & Omaha Railroad shall reach said State line; 

And whereas the said companies are authorized and empowered 
by the laws of the of said of Missouri and lowa to consolidate their 
property, stock, and franchises so as to form one corporation with a 
continuous line of railroad ; 

And whereas said parties of the first and second parts have mutu- 
ally agreed and do hereby mutually agree to consolidate their re- 
spective property, stock, and franchises and merge and consolidate 
the said two companies into one for the purpose of constructing, 
owning, maintaining, using, and operating a continuous line of 
railroad from the city of Omaha, in Nebraska, and the city of Coun- 
cil Bluffs, in Iowa, to the city of Chillicothe, in Missouri, under the 
name of the St. Louis, Council Bluffs & Omaha Railroad Company ; 

And whereas the terms and conditions of such consolidation 
have been and are set forth in certain resolutions of the board of 

directors of said several companies passed at meeting held 

397 for that purpose on the nineteenth and twentieth days of 

September, A. D. 1870; 
12—1204 
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And whereas the terms and provisions of such consolidation 
have been approved, ratified, and confirmed and consented to by the 
holders and owners of three-fourths of the stock of each of said 
railroad companies, which said contract is in writing, signed by said 
stockholders and filed in the offices of the respective companies : 

Now, therefore, these presents witness that the said parties of the 
first and second parts, in consideration of the mutual execution of 
these presents, do hereby merge and consolidate said two respective 
companies, their property, stock, and, franchises, into one consolida- 
tion corporation, to be hereafter called, and which is hereby declared 
to be, St. Louis, Council Bluffs € Omaha Railroad Company,‘and by 
that name shall be a body corporate and politic, and have a common 
seal; may contract and be coytracted with,sue and be sued, plead 
and be impleaded, and possess all the powers, franchises and immu- 
nities, property rights, privileges, and estate which are now held and 
enjoyed by said parties of the first and second parts respectively 
under and by virtue of their several articles of association and in- 
corporation and under and by virtue of the laws of said States of 
[owa and Missouri, respectively, in consideration of the mutual cove- 
nants and agreements herein contained, have granted, bargained, 
sold, remised, released, conveyed, and confirmed, and do grant, bar- 
gain, sell, remise release, convey, and confirm, unto the said con- 
solidated company, St. Louis, Council Bluffs & Omaha Railroad 
Company, all and singular their several and respective railroads, 
lands, lots, rights of way, stations, bridges, structures, grades, and 
tracks, ears, locomotives, and other rolling-stock, furniture, tools, 

machinery, fuel, timber, stone, iron, and all other materials 
398 and property, and all and singular their several and respective 

bonds, bills, notes, accounts, demands, moneys, rights, and 
credits and things in action, and all and singular their stock, sub- 
scriptions, and franchises, immunities, and corporate rights and 
privileges; to have and to hold the same, and all and every part 
and parcel thereof, unto the said consolidated company, St. Louis, 
Council Bluffs €& Omaha Railroad Company, its successors and 
assigns, forever, to and for its own use, benefit, and behoof, to all 
interests and purposes. 

And the said parties of the first and second parts respectively do, 
in consideration of the premises, mutually covenant and agree that 
all and singular the debts, obligations, and liabilities of the said con- 
solidated company and its successors forever, and that all and singu- 
lar the bonds, deeds, certificates, and other writings, and the contracts 
and acts of each of said parties of the first and second parts shall 
continue in full force, virtue, and effect as the proper bonds, deeds, 
certificates, writings, contracts, and acts of the said consolidated 
company, without any surrender, change, or renewal, and that all 
the stockholders of the said parties of the first and second parts 
respectively shall be henceforth stockholders of the said senegal 
company in like amounts and with the like rights and liabilities 
between them severally and the said consolidated company as now 
exist between them severally and the said parties of the first and 
second parts, respectively. 
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It is further mutually agreed and convenanted that the said con- 
solidation shall take effect and be in force immediately upon the 
execution of these presents, and that the board of directors of said 
consolidated company, hereinafter provided for, shall carry the said 
consolidation in effect and operation by all the necessary acts for 
that purpose. Said parties of the first and second parts, respectively, 
do hereby further grant, bargain, declare, and agree: 

First. That the board of directors of said consolidated company 
shall consist of thirteen members, to be chosen immediately on the 

execution of these presents from among the stockholders of 
399 said consolidated company by the stockholders of said con- 

solidated company, which said board of directors so chosen 
shall be and remain the board of directors of said consolidated 
company until their successors are duly elected and qualified, as 
hereinafter provided, and shall enact such by-laws for the govern- 
ment of the affairs of the company and for the election of officers 
as the interest of the company may demand, and may adopt such 
corporate seal as they may deem proper, and be vested with all the 
corporate powers of said consolidated company. 

Second. The board of directors shall at their first meeting — a day 
for the regular annual meeting and election of the board of directors 
and the place for holding the same, and the regular meetings 
of the said consolidated company .hall be otherwise provided 
by the by-laws of the company held at the office of the North Mo. 
Railroad Company, in St. Louis, Missouri. Special meetings of the 
stockholders may be called by a majority of all the directors of said 
consolidated company at such times and places as they may appoint, 
and the board of directors of said consolidated company may fill all 
vacancies in their board for the balance of the term of office so 
vacant. 

Third. The capital stock of said consolidated company shall be 
six million of dollars, and the same may be increased by a vote of 
the board of directors of said consolidated company to such amount 
as, in their judgment, the best interests of said company demand, 
which said stock may be issued to subscribers therefor, and to con- 
tractors in payment for the construction of said line of railroad. 

Fourth. The certificates of stock in either of the companies, par- 
ties of the first and second parts respectively, shall be returned and 

surrendered, and new certificates of the consolidated company 
400 shall be divided into shares of one hundred dollars each, and 

no new certificates shall issue for less than one share, and 
also provided that said new certificates shall be made subject to the 
same liability for unpaid installments as those for which they shall 
be respectively exchanged. 

Fifth. Said consolidated company may, for the purpose of carry- 
ing on its said enterprise, issue its bonds secured by mortgage or 
deed of trust, road, road-bed, right of way, franchises, equipment, 
and other property to an amount not exceeding six millions of dol- 
lars, and sell the same at such rates as shall be deemed expedient, 
and may make such bonds or any part or class thereof convertible 
into stock at the option of the several holders thereof. 
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In witness whereof the said parties of the first and second parts, 
respectively, have caused these presents to be made under their re- 
ne corporate seals, and to be signed by the president and secre- 
tary of each company this twentieth day of September, A. D. 1870. 

J. H. HAMMOND, President, 
J. B. F. SAMPSE L, Sceretary, 
Chillicothe and Omaha Railroad Company. 
JOHN JACKSON, President, 
CHARLES TAU SIG, Secretary, 
St. Louis, Council Bluffs & Omaha Railroad Co. 


I hereby certify that the above isa true copy of the original 
articles of consolidation and agreement adopted by the consolidated 


company. 

[ SEAL. | J. H. HAMMOND, 
President. 

J. B. F. SAMPSEL, 


Asst Secretary. 


Filed October 7th, 1870. 
FRANCIS RODMAN, 
S’y of State. 


STATE OF MISSOURI, 88: 

I, Michael K. McGrath, secretary of state of the State of Missouri, 
hereby certify that the annexed pages contain a full, true, and com- 
plete copy of the resolutions and articles of consolidation of the 
Chillicothe & Omaha Railroad Company, of Missouri, and the St. 
Louis, Council Bluffs € Omaha Railroad Company, of Iowa, under 

the name of the St. Louis, Council Bluffs, Omaha Railroad 
401 Company, filed October 7th, 1870, as the same appears on file 
and of record as the directs in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Missouri. Done at office in the city of 
Jefferson, this fourteenth day of August, A. D. 1882. 

[ SEAL. | MICHAEL K. McGRATH. 


(6). On the 19th day of December, A. D. 1870, there was filed in 
the office of the secretary of state of lowa articles of consolidation 
as follows: 


Chillicothe & Omaha R. R. and St. Louis, Council Bluffs & Omaha 
Rh. R. Cos. 


OFFICE OF THE CHILLICOTHE & 
OMAHA RAILROAD CoMPANY, 
Sr. Louis, Mo., Sept. 20th, 1870. 

On the call of the chairman, the stockholders of the Chillicothe 
and Omaha railroad met, Judge Peter Bear in the chair. 

J. H. Hammond, pres’d’t of the Chillicothe & Omaha Railroad 
Company, presented the following report : 

Mr. CHAIRMAN AND GENTLEMEN: I beg leave to report that in 
obedience to a resolution of the stockholders of this company, direct- 
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ing the directors of the company to effect a consolidation with the 
St. Louis, Council Bluffs & Omaha Railroad Company, of Iowa, I 
have, in obedience toa resolution of said directors, executed with the 
president of the said St. Louis, Council Bluffs & Omaha Railroad 
Company the articles hereto attached as the contract and agreement 
of consolidation of the said two companies. 
All of which is respectfully submitted for your approval. 
J. H. HAMMOND, 
Pres'd't C. & O. R. R. Co. 


J. H. Britton offered a resolution, seconded by William Tausig, 
that the report of the president of the railroad company be 
402 accepted, including the articles of agreement and consolida- 
tion, and that the stockholders be invited to give their con- 

sent in writing, which was unanimously agreed to. 

Moved by J. H. Hammond that the secretary prepare a resolution 
for the stockholders to sign and that he be directed to file away the 
proxies presented tor stockholders. Seconded by J. H. Britton and 
arried., 

On motion of J. H. Davis for John Ballinger, the township of 
Gallatin and Barton township were allowed to vote the same as the 
county of Daviess, through Judge Peter Bear, pres’t and agent, 
seconded by Barton Bates, and carried. 


Articles of Consolidation. 


Articles of consolidation made and entered into this 20th day of 
September, A. D. 1870, by and between the Chillicothe & Omaha 
Railroad Company, of the State of Missouri, party of the first part, 
and the St. Louis, Council Bluffs & Omaha Railroad Company, 
party of the second part. 

Whereas the said party of the first part is a body corporate and 
politic, organized and existing under and in pursuance of the laws 
of the State of Missouri, and as such is empowered by its articles of 
association and organization to survey, mark, locate, construct, main- 
tain, aud operate a railroad from the city of Chillicothe, in the State 
of Missouri, on the boundary line of the States of lowa and Missouri, 
in the direction of Omaha, in the State of Nebraska, which railroad 
is now in the course of construction; and 

Whereas the said party of the second part is a body politic 
and corporate, organized and existing under the laws of the State 
of Iowa, and as such is empowered to construct, operate, and use a 
railroad from within the city of Council Bluffs, in Iowa, or from 
such other point adjacent to the eastern terminus of the Union 

Pacific railroad on the banks of the Missouri river as the 
403 board of directors may hereinafter designate, thence in a 

southeastwardly direction to the State line between the States 
of Iowa and Missouri at a point where the Chillicothe & Omaha 
railroad shall reach said State line; and 

Whereas the said companies are authorized and empowered by 
the laws of the State- of Missouri and Iowa to olidatecons their prop- 


90 COUNTY OF LIVINGSTON VS. 


erty, stock, and franchises so as to form one corporation with a con- 
tinuous line of railroad; and 

Whereas said parties of the first and second parts have mutually 
agreed and do hereby mutually agree to consolidate their property, 
stock, and franchises into one, for the purpose of constructing, own- 
ing, maintaining, using, and operating a continuous line of railroad 
from the city of Omaha,-in Nebraska, and the city of Council Bluffs, 
in lowa, to the city of Chillicothe, in Missouri, under the name of 
St. Louis, Council Bluffs &€ Omaha Railroad Company; and 

Whereas the terms and conditions of such consolidation have 
been, and are, set forth in certain resolutions of the board of direc- 
tors of the said several companies passed at meeetings held for that 
purpose on the nineteenth and twentieth days of September, A. D. 
1870; and 

Whereas the terms and provisions of such consolidation have been 
approved, ratified, confirmed, and assented to in writing, signed by 
said stockholders and filed in the offices of the respective companies: 

Now, therefore, these presents — that the said parties of the first and 
second parts, in consideration of the mutual execution of these pres- 
ents, do hereby merge and consolidate said two respective companies, 
their property ‘stock, and franchises, into one consolidated corpora- 
tion to be hereafter called and which is hereby declared to be St 
Louis, Council Bluffs & Omaha Railroad Company, and by that 
name shall be a body politic and corporate and have a common 
seal, may contract and be contracted with, sue and be sued, plead 

and be impleaded, and possess all the powers, franchises, 
404 immunities, property rights, privileges, and estate which are 

now held and enjoyed by said parties of the first and second 
parts respectively, under and by virtue of their several articles of 
association and incorporation, and under and by virtue of the laws 
of the said States of lowa and Missouri respectively. 

And the said parties of the first and second parts respectively, in 
consideration of the mutual covenants and agreements herein con- 
tained, have granted, bargained, sold, remised, released, conveyed, 
and confirmed, and do hereby grant, bargain, sell, remise, re lease, 
convey, and confirm unto the said consolidated company, St. Louis, 
Council Bluffs & Omaha Railroad Company, all and singular, their 
several and respective railroads, lands, lots, rights of way, stations, 
bridges, structures, grades and tracks, cars, locomotives, and other 
rolling-stock, furniture, tools, machinery, fuel, timber, stone, iron, 
and all their materials and property, and all and singular their sev- 
eral and respective bonds, bills, notes, accounts, demands, moneys, 
rights and credits and things in action, and all and singular their 
stock subscriptions and fr anchises, immunities, and corporate rights, 
and privileges, to have and to hold the sume, and all and every part 
and parcel thereof, unto the said consolidated company, its succes- 
sors and assigns, forever, to and for its own use, benefit, and behoof, 
to all intents and purposes. 

And the said parties of the first and second parts respectively 
do, in consideration of the premises, mutually covenant and agree 
phat all and singular the debts, obligations, and liabilities of 
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every kind whatsoever from and after the execution of these 
presents shall be and are the proper debts, obligations, and lia- 
bilities of the said consolidated company and its successors for- 
ever, and that all and singular the bonds, deeds, certificates, and 
other writings, and the contracts and acts of the said parties of the 

first and second parts shall continue in full force, virtue, and 
405 effect as the proper bonds, deeds, certificates, writings, con- 

tracts, and acts of the said consolidated company, without 
any surrender, change, or renewal, and that all the stockholders 
of the said parties of the first and second parts respectively shall be 
henceforth stockholders of the said consolidated company in lke 
amounts and with the like rights and liabilities between them sever- 
ally and the said consolidated company as now exist between them 
severally and the said parties of the first and second parts respect- 
ively. 

[t is further mutually agreed and covenanted that said consolida- 
tion shall take effect and be in force immediately upon the execution 
of these presents, and that the board of directors of said consolidated 
company, hereinafter provided for, shall carry the said consolidation 
into effect and operation by all the necessary acts for that purpose. 

Said parties of the first and second parts, respectively, do hereby 
further grant, bargain, declare, and agree: 

First. That the board of directors of said consolidated company 
shall consist of thirteen members, to be chosen immediately on the 
execution of these presents from among the stockholders of said 
consolidated company, by the stockholders of said consolidated 
company, which said board of directors-so chosen shall be and 
remain the board of directors of said consolidated company until 
their successors are duly elected and qualified, as hereinafter pro- 
vided, and shall enact such by-laws for the government of the 
affairs of the company and for the election of officers as the inter- 
ests of the company may demand, and may adopt such corporate 
seal as they deem proper, and be vested with all the corporate powers 
of said consolidated company. 

Second. The board of directors shall at their first meeting appoint 
a day for the regular annual meeting and election of directors 
and the place for holding the same, and the regular meetings of the 

said consolidated company shall be, until otherwise provided 
406 by the by-laws of the company, held at the office of the North 

Mo. Railroed Company in St. Louis, Mo. Special meetings of 
stockholders may be called by a majority of all the directors of the 
consolidated company at such times and places as they may appoint 
and the board of directors of said consolidated company at such 
times and places as they may appoint, and the board of directors 
of said consolidated company may fill all vacancies in their board 
for the balance of the term of office vacant. 

Third. The capital stock of said consolidated company shall be six 
millions of dollars, and the same may be increased by a vote of the 
board of directors of said consolidated company to such amount as, 
in their judgment, the best interests of said company demand, which 
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said stock may be issued to subscribers therefor and to contractors in 
the payment for construction of said line of railroad. 

[Fourth.] The certificates of stock in either of the companies, 
parties of the first and second parts respectively, shall be returned 
and surrendered, and new certiticates of the consolidated for a like 
amount issue therefor, provided that the stock of said consolidated 
company shali be divided into shares of one hundred dollars each, 
and no new certificates shall issue for less than one share, and also 
provided that sdid new certificate shall be made subject to the same 
liability for unpaid installments as those for which they shall be 
respectively exchanged. 

Fifth. Said consolidated company may, for the purpose of carry- 
ing on its said enterprise, issue its bonds, secured by mortgage or 
deed of trust upon its road, road-bed, right of way, franchises, equip- 
ments, and other property to an amount not exceeding six millions of 
dollars, and sell the same at such retes as shall be deemed expedient, 
and may make such bonds or any part or class thereof convertible 

into stock at the option of the several holders thereof. 
407 In witness whereof the said parties of the first and second 
parts respectively have caused these presents to be made under 
their respective corporate seals and to be signed by the president 
and secretary of each company, this twentieth day of September, 
A. D. 1870. 
J. H. HAMMOND, President, 
[SEAL. | J. LB. F. SAMPSEL, Secretary, 
Chillicothe & Omaha Railroad Company. 


JOHN JACKSON, President, 
[SEAL. | CHAS. TAUSSIG, Seerctary, 
St. Louis, Council Bluffs & Omaha Railroad Co. 


Resolved, That we hereby approve of and ratify fully and com- 
pletely as our own act the articles of consolidation as reported to us 
by the president, and we hereby attest our approval by signing this 
our resolution. 

J. H. BRITTON, proxy J. B. BELL, by J. H. H. 

CHAS. TAUSSIG, “ C. V. MEADE, by J. H. H. 
JOHN JACKSON, “ HAGGERTY & CO., by J. H. H. 
BARTON BATES,“ THOS. L. SHARP, by J. H. H. 
WM. TAUSSIG, “ OC. G. COMSTOCK, by J. H. H. 
J. H. HAMMOND. 


Proxies as above herewith filed and of record, county of Daviess, 
State of Missouri, by Peter Bear, agent and com. 

D. Harfield Davis, proxy for John Ballenger. 

It having been ascertained that more than three-fourths of the 
stock of the company had agreed to the articles of consolidation 
hereto attached, they were unanimously adopted. On motion of 
Barton Bates, seconded by William Taussig, the meeting then ad- 


journed sine die. 
| J. B. F. SAMPSEL, Secretary. 
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Filed for record in the office of the secretary of state December 

19th, 1870. 
ED. WRIGHT, 
Secretary of State. 
408 Srate or lowa: 
OFFICE OF THE SECRETARY OF STATE. 

I, J. A. T. Hull, secretary of state of the State of Iowa, hereby cer- 
tify the foregoing to be a true and correct copy of the articles of con- 
solidation of the Chillicothe & Omaha Railroad Company with the 
St. Louis, Council Bluffs & Omaha Railroad Company as appears 
from the records of this office. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State at Des Moines this 18th day of August, A. 
D. 1882. 

[SEAT. | J. A. T. HILL, 
Secretary of State. 
W. T. HAMMOND, Deputy. 


(7). In the year 1871 a railroad was constructed by the corpora- 
tion acting under the name of the Saint Louis, Council Bluffs & 
Omaha Railroad Company from the city of Chillicothe, in the 
county of Livingston, in the State of Missouri, upon and over the 
line set forth and described in section three (3) of the articles of as- 
sociation hereinbefore first set forth as filed in the office of the secre- 
tary of state of the State of Missouri July 14th, 1868, to a point on 
the boundary line between the States of Missouri and Iowa, and has 
been continued thence to the city of Omaha, Nebraska, and has ever 
since been operated upon said line. 

(Ninth). The county of Livingston paid all the interest coupons 
on the bonds aforesaid as they respectively matured to and includ- 
ing those falling due July 1st, 1876, from the proceeds of taxes levied 
in each year upon the taxable property of Chillicothe township, in 
said county. 

At the January term of the county court of said county for 1877 

the court made an order as follows, since which time none of 
409 the coupons on said bonds have been paid: 

Be it remembered that in the county court of Livingston 
county, Missouri, at the January adjourned term, A. D. 1877, held 
on the 21st day of February, 1877, the following among other pro- 
ceedings were had, to wit: 

“Whereas by a decision of the Supreme Court of the United 
States in a case wherein Bates County, of this State, was a party, it 
was held that all township bonds issued under and by virtue of an 
act of the State of Missouri entitled ‘An act to facilitate the con- 
struction of railroads in the State of Missouri,’ approved March 
23rd, 1868, are null and void, owing to the unconstitutionality of 
said act, which decision, as we are informed, has since been re- 
affirmed by U.S. Circuit Judge Dillon, and whereas under and by 
virtue of said act above recited the County of Livingston, for the use 
and in behalf of the municipal township of Chillicothe, did, in A. D. 
1870, issue and deliver under said act above recited to the St. Louis, 
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Council Bluffs & Omaha Railroad Company a series of bonds in 


amount twelve thousand dollars, to run for fifteen years, and each for 
the sum of five hundred dollars: Now, therefore, it appearing that 
all of said bonds are null and void, it is hereby ordered that from 
and after this date the treasurer of the county be commanded and 
directed to refuse payment of said bonds or any of them, together 
with ali coupons for interest thereto attached, in whosoever hands 
they may be found or by whomsoever they may be presented, until 
otherwise directed by this court or by some competent superior 
authority.” 

A true copy of the record F, page 248. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the county court at office in Chillicothe this 25th day of 


August, A. D. 1882. 
[SEAL. | J. R. MIDDLETON, 
Clerk Livingston County Court, 
By NAT COOPER, D. C. 


410 (10.) Upon consideration of the foregoing facts, which con- 

stitute all the facts and evidence produced in the cause, the 
court finds that the county of Livingston, in the State of Missouri, is 
indebted to the plaintiff, the First National Bank of Portsmouth, 
New Hampshire, by reason of the non-payment of the coupons de- 
scribed in the petition and the facts aforesaid, in the sum of eight 
thousand four hundred and seventy-six dollars and sixty cents 


($8,476.60.) 
(Signed) A. KREKEL, Judge. 


And the said bill of exceptions is as follows, to wit: 


In the Circuit Court of the United States in and for the Western 
Division of the Western District of Missouri. 
Tue First NATIONAL BANK oF PortsmouTH, Plaintiff, - 
vs. | 
THe County or Livinaston, Defendant. 


Be it known that on the trial of the foregoing cause the following 
proceedings were had, viz: For the plaintiff it was admitted by the 
defendant that plaintiff was at the commencement of this suit, and 
still is, a corporation duly organized under the acts of Congress, a 
national bank, and that plaintiff is a citizen of the State of New 
Hampshire, and it was admitted that the defendant is now and was 
in 1870 one of the organized counties in Missouri, and is and was 
at the commencement of this suit a citizen of Mo., and of the west- 
ern division of the western district of Missouri. 

Whereupon the plaintiff offered in evidence twenty-four (24) 
bonds. One of said bonds is in words and figures as set out in 
the special finding of facts in full and need not here be further 
copied. Defendant objected to reading said bonds in evidence, for 
the reason said bonds are void on their face and show no authority 
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for their issue by the officers. The court overruled said objec- 
411 tions and permitted said bonds to be read in evidence, to 

which ruling of the court the defendant then and there ex- 
cepted. 

Plaintiff thereupon offered and read in evidence the coupons on 
said bonds sued on. One of said coupons is set out in full in the 
special finding of facts and need not be further copied. Defendant 
objected to reading said coupons on the ground that there was no 
authority for their issue. The court overruled defendant’s objections 
and permitted said coupons to be read in evidence; to which ruling 
of the court the defendant then and there excepted. 


Plaintiff here rested. 


The defendant, to sustain the issues on its part, offered in evidence 
a petition of certain inhabitants of Chillicothe municipal township, 
which said petition was directed to the county court of Livingston 
county, Missouri, asking a vote on a prorosed subscription of fifteen 
thousand dollars to the capital stock of the Chillicothe & Omaha 
Railroad Company, which said petition is set out in full in the special 
finding of facts filed herein and need not be further copied here. 
Whereupon defendant offered and read in evidence an order of the 
county court of Livingston county directing a special election, such 
order being made May 3d, 1870, and also an order of said county 
court of date May 25th, 1870, and also the count of the votes cast 
under said election, the articles of association of the St. Louis, Coun- 
cil Bluffs & Omaha Railroad Company, of Iowa, and the articles of 
association of the St. Louis, Chillicothe € Omaha Railroad Company, 
of Missouri. 

Defendant then offered in evidence the affidavit of John H. Ham- 
mond, filed with the secretary of state, showing a change of the name 
of the St. Louis, Chillicothe & Omaha Railroad Company to that of 
the Chillicothe & Omaha Railroad Company. Defendant then 
offered and read in evidence articles of consolidation of the Chilli- 
cothe & Omaha Railroad company, of Missouri, with the St. Louis, 
Council Bluffs € Omaha Railroad Company, of Iowa, both from the 

office of the secretary of state of Missouri and from the office 
412 of the secretary of state of Iowa, which said orders of said 

county court and canvass of votes and various articles of as- 
sociation and consolidation and affidavit for change of venue are set 
out in full in the special finding of facts and need not be further 
copied here. Defendant further, to maintain the issues on its part, 
offered as a witness John R. Middleton, who, being duly sworn on 
his oath, testified as follows: 


(Direct examination by Mr. Davis): 


Q. Mr. Middleton, I will get you to state where you live. 

A. In Chillicothe, Missouri. 

Q. I will get you to state, Mr. Middleton, what business you are 
engaged in. 

A. At the present time? 
Q. Yes, sir. 
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A. I am in the banking business—assistant cashier of the Chilli- 
cothe Savings Association. 

Q. I will get you to state if you were at any time clerk of the 
county court of Livingston county. 

A. I was. 

Q. State during what years vou were clerk. 

A. From January, ’74, to the first of January, ’82. 

Q. That is eight years? 

A. Yes, sir. 

Q. Now, I will get you to state if during that time you ever made 
any examination of the records of the county court of Livingston 
county with reference to any action of that court taken in regard to 
voting stock or issuing bonds to the St. Louis, Council Bluffs & 
Omaha Railroad Company. 

A. I have. 

Q. You have examined the records ? 

A. I have. 

Q. I will get you to state at whose instance you have made 
413 those examinations. 

A. I believe General John B. Henderson, of St. Louis, was 
the first that requested a copy of the record in regard to it. Then, 
if I am not mistaken, Mr. Eldridge, this gentleman here, came and 
requested a copy, and he also examined the records himself. 

Q. Did you examine the records at the instance of the attorneys 
of the county? 

A. Yes, sir. 


By Mr. ELtpripce: Let him state when these examinations were 
made. 


Q. Very well; Mr. Middleton, when were they made? 

A. The examination was made between the years ’79 and ’82 is 
the best of my recollection. 

Q. Now, I will get you to state if [in] any of theseexaminations you 
found any record of any petition of the inhabitants of Chillicothe 
township. 


By Mr. EtpripGe: That question is objected to. 


Q. (Continuing.) Any petition of the tax-payers of Chillicothe 
municipal township to the county court praying any election to find 
the sense of the people upon the proposition to vote any amount of 
bonds to the St. Louis & Chillicothe Railroad Company? 


By Mr. Expripce: I object to that as incompetent. 


Q. Or the St. Louis, Council! Bluffs & Omaha Railroad Company? 

A. None. 

Q. I will get you to state if there is any order or any record of 
any order of the county court directing any person or persons to 
execute or deliver to any person any bonds made payable to the St. 
Louis, Council Bluffs € Omaha Railroad Company. 


Objected to by counsel for complainant as incompetent. 
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A. There is none. 
Q. By the Court: Is the Chillicothe & Omaha line the same 
line of railroad ? 
414 A. It is the same line of railroad. 


By Mr*Davis: It may help the court and this case a little to call 
attention to this fact, that this railroad was first the St. Louis, Chilli- 
cothe & Omaha Railroad Company ; that was changed to the Chilli- 
cothe & Omaha Railroad Company, and it was to that company 
that the stock was voted at the election; that is in evidence before 
the court. 

By the Court: It is a fact that it is a link in the railroad from 
St. Louis to Omaha. 


Q. Mr. Middleton, I will get you to state if you were present at 
the election or took any part in the election that was held on the 
27th of May. 

A. I did not. 

Q. You wasn’t present, and took no part in it? 

A. No, sir. 

Q. I will get you to state if they are any records in your office, to 
your knowledge, of any registration of the voters for that election of 
May 23d. 


Objected to by counsel for plaintiff. 


A. There was no special registration for that election. 

Q. By the Court: There was a registration before? 

A. Yes, sir; before. 

Q. When before? 

A. At the time the law required it; I don’t remember the date. 

Q. At the general election? 

A. Yes, sir; at the general election. 

Q. By Mr. Etpringe: At the next preceding general election? 

A. Yes, sir; at the time required by law. I believe registration 
was required to precede every genera! election. 


Cross-examination by J. D. 8S. Cook, Esq: 


Q. The St. Louis, Council Bluffs — Railroad Company—the road 
was originally laid out and planned, was it not, through your county, 
a railroad on the line of this preceding road ? 
415 A. Yes, sir. 
Q. When was the road laid out and planned and surveyed 
through the county—in what year? 

A. I don’t remember. 

Q. Do you remember when it was graded ? 

A. I do not. 

Q. Was the road built from Chillicothe to Omaha? 

A. It was built from Chillicothe to Pattonsburg, this line of road 
that now goestoOmaha. The terminus was Pattonsburg, in Daviess 
county. 

Q. Pattonsburg is in Daviess county, in this State? 

A. Yes, sir. 
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Q. The road was completed to that point and remained there for 


a number of years? 


A. Yes, sir. 
Q. When was it completed to Pattonsburg ? 
A. I forget the year, sir; I had no s;ecial interest in railroads 


and don’t remember as to the year it was completed. 


Q. Is it now completed to the city of Omaha? 

A. Yes, sir; I presume so. 

Q. Trains run daily from Chillicothe to Omaha, don’t they? 

A. It is so reported. I have never been over the line of the road, 
but it is understood that it is a continuous line from St. Louis to 
Omaha. 

By the Courr:.Mr. Middleton, how far did your examination ex- 
tend—did you take the record page by page? 

A. Page by page, after looking at the index. 

. Q. Was you the clerk at the time this subscription was claimed 
to have been made? 

A. No, sir. 

Q. Who was the clerk at that time? 

416 A. W. H. Gantt. 

Q. You have examined the minutes made in the office? 
Yes, sir. 
Where is Mr. Gannt? 
. I believe he is living in Carroll county. 
. He is still living? 
Yes, sir. 
Within reach? 
I suppose so. 
Do you know whether he has ever made any examination of 
the records there? 

A. I don’t think he has. 

Q. Did you notice whether there were any pages torn out of the 
record or not? 

A. It was regularly paged, and no pages were torn out. 

Q. And you turned the records page by page and read the records 
to see whether there was any entry? 

A. I did. 

Q. How long did it take you? 

A. Well, I would take my unoccupied time—it took me perhaps 


a month altogether. 
(All these questions on this page were by the court.) 


OPOororer 


Redirect examination by Mr. Davis: 


Q. I believe you stated that the road runs through Livingston 


county? 
A. Yes, sir. 


Recross-examination by Mr. E_pripGe: 


Q. Where did it run after it got to the Iowa line—it extended 
through to Omaha, did it not? 
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417 A. To Council Bluffs. 
Q. That is opposite Omaha? 

A. That is my understanding, but I have never been over the line 
of the road. 

Q. Council Bluffs is connected with Omaha by a bridge over the 
Missouri river? 

By the Court: That is a historical fact. 

Redirect examination by Mr. Davis: 


Q. Mr. Middleton, did you find any order upon the records of the 
county court directing a subscription of stock either to the Chilli- 
cothe & Omaha Railroad Company or to the St. Louis, Council 
Bluffs & Omaha Railroad Company? 


Objected to by counsel for the plaintiff as incompetent and irrele- 
vant. 


A. I did not. 
Q. Did you look at the records with a view to ascertain that fact? 
A. I did not. 


In rebuttal the plaintiff then offered the following evidence: 

By Mr. Cook: We offer the articles of consolidation—the Chilli- 
cothe & Omaha Railroad Company, the Missouri corporation, with 
the St. Louis, Council Bluffs € Omaha Railroad Company, the lowa 
corporation, from the office of the secretary of state of lowa, which 
is set forth in full in the special findings of facts and need not here 
[ be] copied 

By Mr. Cook: I believe that the — have already offered the certifi- 
cate from the secretary of state’s office of Missouri. 

By Mr. Ess: Yes, sir. 

The plaintiff here offered to prove that in 1872, 3, 4,5, & 6 the 
couuty court of Livingston county regularly levied upon the prop- 
erty in the municipal township of Chillicothe taxes for the payment 

of railroad bonds, and that a special levy was made to pay 
418 interest on these bonds for each of those years. 


Whereupon Jonn R. MippLeton, being recalled for the plaintiff, 
testified as follows: 


(Direct examination by Mr. Cooxk:) 


Q. Mr. Middleton, were any other bonds ever issued on behalf of 
_ Chillicothe township except the twelve thousand dollars of bonds 
now supposed to be in suit here? 

A. I think not. 

Q. You never knew of any? 

A. No, sir. 

Q. And you were county clerk during the time the levies were 
made and would have known of it? 

A. Part of the time. 

Q. From your examination of the records you didn’t find the 
record of the issue of bonds to any other company? 
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A. Of Chillicothe township I did not. 

By Mr. Cook: We offer certified copies of the tax-levies for 1872, 
3, 4, 5, & 6. 

By Mr. Ess: We object to that; if they couldn’t issue the bonds 
they couldn’t ratify it. 

This objection was overruled and defendant excepted then and 
there. 

By the Court: Mr. Middleton, do you know anything about the 
levy of railroad taxes and payment? 

A. There was a collection of the Chillicothe township railroad 
taxes and payment. 

Q. And that was on these twenty-four bonds that were issued to 
the St. Louis & Council Bluffs Railroad Company? 

A. The coupons taken up read as being of those bonds. 

Q. For what years—can you state specifically? 

A. I can’t state any further than ’74 and ’75—whether ’76 


419 was paid I don’t remember. 
Q. I will call your atttention to an order prohibiting pay- 


ment, dated ’77; that will remind you. 

A. They must have been paid in ’76 as well. 

By Mr. EtpripGe: We offer in evidence this transcript from the 
records of the county court of Livingston county at the January 
term, 1877, which said order is copied in full in the special find- 
ing of facts and need not be here copied. 


Objected to by counsel for the defendant. 


By Mr. Davis: There is nothing to show that there was any term 
of the county court of Livingston county; the record is not prop- 
erly certified ; it does’nt state there were any judges there. 

Whereupon Joun R. MippLeton, being recalled for the defendant» 
testified as follows: 


Examined by Mr. Davis: 


Q. Who were the judges of the county court in 1877? 
A. R. B. Williams was the president of the court ; I believe Iburry 
was a member; I think there were at that time five members of the 


. court. 


Q. Was there not fifteen ? 

A. No, sir; not at that time. 

And be it further remembered that the plaintiff, to further main- 
tain the issues on its part, read in evidence the deposition of Edward 
P. Kimball, who testified that plaintiff bought the bonds in contro- 
versy with all the coupons attached at the city of New York, in the 
month of April, 1871, and paid therefor the sum of nine thousand 
two hundred and seventy-five dollars, and that plaintiff bought said 
bonds in good faith without any notice of any defense to said bonds: 
that defendant paid the interest thereon till January, 1877, when 
further payment of interest by the defendant was_ refused ; 
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420 that when plaintiff purchased the bondsit relied onthe recitals 
therein as being true. 
This was all the evidence introduced on the trial of said cause. 
Whereupon the court made the special findings of facts herein, 
— with this bill of exceptions, are made a part of the record 
1erein. 


(Signed) A. KREKEL, Judge. 


And afterwards, to wit, at the term aforesaid of the court aforesaid 
the following proceedings appear of record on the second day of 
February, A. D. 1885: 


First NATIONAL BANK or PoRTSMOUTH 
against 
LIVINGSTON CouNTY. 


This day comes defendant, by its attorneys, Messrs. Karnes & Ess, 
and presents the court a bond for a writ of error, a writ of error to 
reverse the judgment of this court, and a citation to the plaintiff 
herein. Thereupon said bond is approved and ordered to be filed, 
which is accordingly done. Said writ of error is allowed and said 
citation signed. 

And said bond is in words and figures as follows, to wit: 


421  Uwnitep States or AMERICA, set: 


Know all men by these presents that we, J. H. Matthews, Isaac 
Hirsh, W. E. Gunley, Peter Burgy. John H. Ware, Jarvis Posletwait, 
and Sebastian Burgy, are held and firmly bound unto The First 
National Bank of Portsmoutlr, New Hampshire, its successors and 
assigns, in the sum of three thousand désllone to the payment of 
which, well and truly to be made, we bind ourselves, our heirs, exec- 
utors, and administrators, jointly and severally, by these presents. 
Sealed with our seals and dated this — day of January, A. D. 1885. 

Upon this express condition, to wit: Whereas The County of Liv- 
ingston, in the State of Missouri, has prosecuted a writ of error to the 
circuit court of the United States for the western division of the 
western district of Missouri to reverse the judgment rendered in the 
cause above named by the said circuit court of the United States 
for the western division of the western district of Missouri: Now, 
if the above named, The County of Livingston, shall prosecute its 
said writ of errors to effect, and answer all damages and costs if it 
shall fail to make good said plea, then this obligation to be void; 
ortherwise to remain in full force and virtue. 


J. H. MATHEWS, SEAL. 
ISAAC HIRSH, SEAL. 
W. E. GUNLEY, ‘SEAL. 
PETER BURGY, ‘SEAL. 
JOHN H. WARE, ‘SEAL. 
R. B. WILLIAMS, SEAL. 
JARVIS POSTLEWAIT,  |sgat. 
SEBASTIAN BURGY, __ [seat. 


Presiding Justice of Livingston County Court. 
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The above bond is hereby approved and ordered to be filed and 
made a part of the record. 


A. KREKEL, Judge. 


422 UwniTeD States oF AMERICA Ls 
Western District of Missouri, { ° 


J. H. Mathews, obligor in the within bond, being duly sworn, on 
his oath deposes and says that he resides as stated therein, and is 
worth, over and above all his debts and liabilities, the sum of eighth 
thousand dollars, and that he owns property to that amount, subject 
to execution, in the State of Missouri. 


J. H. MATHEWS. 


Subscribed and sworn to before me this thirty day of January 
A. D. 1885. 
LEWIS A. CHAPMAN, 
Comm’r U. S. Cir. Court, Western Dist. of Mo. 


UnITED StatTEs oF AMERICA, 
Western District of Missouri, 


Isaac Hirsh, obligor in the within bond, being duly sworn, on his 
oath deposes and says that he resides as stated therein, and is worth, 
over and above all his debts and liabilities, the sum of thirty thou- 
sand dollars, and that he owns property to that amount, subject to 
execution, in the State of Missouri. 


ISAAC HIRSH. 


Subscribed and sworn to before me this thirty day of January, 
A. D. 1885. 
LEWIS A. CHAPMAN, 
Comm’r U.S. Oir. Court, Western Dist. of Mo. 


Unrrep Srates or, AMERICA, } -— 
Western District of Missouri, 


W. E. Gunley, obligor in the within bond, being duly sworn, upon 
his oath deposes and says that he resides as stated therein, and is 
worth, over and above all his debts and liabilities, the sum of twenty 
thousand dollars, and that he owns property to that amount, subject 
to execution, in the State of Missouri. 

W. E. GUNLEY. 


Subscribed and sworn to before me this thirty day of January, 


A. D. 1885. 
LEWIS A. CHAPMAN, 
Comm’r U.S. Oir. Court, Western Dist. of Mo. 


Unitep States OF AMERICA, 
Western District of Missouri, 


John H. Ware, obligor in the within bond, being duly sworn, on 
his oath deposes and says that he resides as stated therein, and is 
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worth, over and above all his debts and liabilities, the sum of twenty 
thousand dollars, and that he owns property to that amount, subject 
to execution, in the State of Missouri. 


JOHN H. WARE. 


Subscribed and sworn to before me this thirty day of January, 
A. D. 1885. 
LEWIS A. CHAPMAN, 
Comm’r U. 8. Cir. Court, Western Dist. of Mo. 


423 Uwnitrep STATES oF AMERICA, 
Western District of Missouri, 


Jarvis Postlwait, obligor in the within bond, being duly sworn, 
on his oath deposes and says that he resides as stated therein, and 
is worth, over and above all his debts and liabilities, the sum of 
twenty thousand dollars, and that he owns property to that amount, 
subject to execution, in the State of Missouri. 


JARVIS POSTLWAIT. 


Subscribed and sworn to before me this 30th day of January, A. 
D. 1885. 
‘LEWIS A. CHAPMAN, 
Comm’r U.S. Oir. Court. Western Dist. of Mo. 


Unitrep STaTes oF AMERICA, 
Western District of Missouri, 


Peter Burgy, obligor in the within bund, being duly sworn, on 
his oath deposes and says that he resides as stated therein, and is 
worth, over and above all his debts and liabilities, the sum of four 
thousand dollars, and that he owns property to that amount, sub- 
ject to execution, in the State of Missouri. 


PETER BURGY. 


Subscribed and sworn to before me this 30th day of January, A. 
D. 1885. 
LEWIS A. CHAPMAN, 
Comm’r U. S. Cir. Court, Western Dist. of Mo. 


Unitep STaTEes OF AMERICA, sini 
Western District of Missouri, {| ~ ° 


Sebastian Burgy, obligor in the within bond, being duly sworn, 
upon his oath deposes and says that he resides as stated therein, and 
is worth, over and above all his debts and liabilities, the sum of 
four thousand dollars, and that he owns property to that amount, 
subject to execution, in the State of Missouri. 

SEBASTIAN BURGY. 


Subscribed and sworn to before me this 30th day of January, A. 
D. 1885. 


LEWIS A. CHAPMAN, 
Comm’r U. 8S. Oir. Court, Western Dist. of Mo. 
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424  Uwnirep States or AMERICA, set: 


I. Henry C. Geisberg, clerk of the cireuit court of the United 
States for the western division of the western district of Missouri, 
do hereby certify that the forgoing is a true copy of the entire record 
and proceedings in the cause therein named, as fully as the same 
appears in my office. 

‘itness my hand as clerk, and the seal of said court. Done at 
office in Kansas City, Missouri, this 31st day of March, A. D. 1885. 
[Seal of the United States Circuit Court, Western Division for the Western District 


of Missouri. ] 
H. C. GEISBERG, Clerk, 
By WARREN WATSON, D. C. 


425 In the Supreme Court of the United States. October Term, 
1885. ’ 


Tue County or Livinaeston, Missouri, Plaintiff in Error, 
v8. 
THE First Nationat Bank or PortsmMouta, New Hampshire, De- 
fendant in Error. 


On this October —, 1885, before the justices of the Supreme Court of 
the United States, at the Capitol in the city of Washington, comes 
the said County of Livingston, plaintiff in error, by Henry N. Ess, 
its attorney, and says that in the record and proceedings aforesaid 
there is manifest error, in this, viz: Under the pleadings and under 
the proof offered on the trial, and under the facts found by the court 
below, there is no authority in law for the issuing of the bonds sued 
on. Said bonds are void on their face, as being made without 
authority of law. The facts found by the court below show the 
nullity of the authority to issue the bonds sued on. On the petition 
and on the facts found the court below erred in rendering judgment 
for the plaintiff below; judgment should have been rendered for the 
defendant below. The bonds sued on do not show on their face any 
authority for their issue, and the evidence shows no authority for 
their issue, and the facts found by the court below show no author- 
ity for their issue. 

Wherefore the plaintiff in error, the County of Livingston, prays 
that the judgment aforesaid may be reversed, annulled, and alto- 
gether for naught held, and that it may be restored to all things 
which it has lost by occasion of said judgment. 

HENRY N. ESS, 
Att’y for Plaintiff in Error. 


426 In the Supreme Court of the United States. 
County oF Livrneston, Plaintiff in Error, 
v8. 
First NATIONAL BANK oF Portsmouta, N. H., Defendant in Error. 
It is agreed in the above-entitled cause that in printing the record 


one count of the rey only shall be printed, being the first count, 
and that the clerk shall note thereafter that the other counts are 
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similar to this one, with the like effect in all respects as if the said 
counts had been set out in hee varba as appearing in the record filed. 
HENRY N. ESS, 
Counsel for PUff in Error. 
G. 8. ELDRIDGE, 
Counsel for Def’t in Error. 


427 [Endorsed:] Sup. Court U.S. 1885, Oct’rterm. No 1204. 

The County of Livingston, plaintiff in error, vs. The First 
National Bank of Portsmouth, N. H. Stipulation to omit certain 
portion of record in printing. [Stamped :} Office Supreme Court 
U.S. Filed Dec. 7, 1885. James H. McKenney, clerk. 

{Endorsed :] In the Supreme Court of the United States. Liv- 
ingston County, pl’ff in error, vs. First National Bank of Portsmouth, 
N. H., deft in error. Stipulation. 

Endorsed on cover: W. Missouri C. C. U. S. No. 1204. The 
County of Livingston, in the State of Missouri, plaintiff in error, vs. 
The First National Bank of Portsmouth, New Hampshire. Filed 
November 7, 1885. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE COUNTY OF LIVINGSTON, IN THE STATE OF MIS- 
SOURI, PLAINTIFF IN ERROR, 


vs. 


THE FIRST NATIONAL BANK OF PORTSMOUTH, NEW 
HAMPSHIRE, DEFENDANT IN ERROR. 


Abstract of Record. Statement of Facts, Brief and 


Argument for Plaintiff in Error, the | 


County of Livingston. 


JAS. L. DAVIS, 
HENRY N. ESS, 
Counsel for Defendants. 


TICHNAN, PRINTER & BINDER, KANSAS CITY 


IN THE SUPREME-COURT OF THE UNITED STATES. 


THE COUNTY OF LIVINGSTON, IN THE STATE OF MIS- 
SOURI, PLAINTIFF IN ERROR. 


U8. 


THE FIRST NATIONAL BANK OF PORTSMOUTH, NEW 
HAMPSHIRE, DEFENDANT IN ERROR. 


This suit was brought Sept. 4th, 1882, in the United States Circuit 
Court for Western Division of the Western District of Missouri. 

The petition ( printed Reeord, page 3) sets out the bond sued on. 
It states that “The said bond was issued under and pursuant to the 
order of the County Court of Livingston county, authorized by a 
two-thirds vote of the people of Chillicothe municipal township, as 
is therein recited, and under authority of the Constitution and laws 
of the State of Missouri.” The bonds are charged to have been 
issued to “the St. Louis, Council Blufts & Omaha Railroad Com- 
pany,” or bearer, each bond being for $500, with interest at 5% semi- 
annual, interest coupons being attached for interest. 

A demurrer was filed to this petition ( printed Record, page 69). 
The grounds of the demurrer were that it nowhere appeared for 
what purpose the bonds were issued; that the petition did not show 
that the bonds were issued for any purpose authorized by law; that 
the bonds were void; that they were without consideration ; that it 
does not appear from the petition that the bonds were issued in pay- 
ment of any subscription of stock to any railroad company, or that 
any stock was subscribed, or that any subscription of stock was 
made or intended to be made, and that the petition failed to show 
any authority for the issue of the bonds. 

This demurrer was sustained ( printed Record, page 69). Plaintiff 
below then amended its petition by interlineatiop. This amendment 
appears in printed Record, page 3. The amendment is: 


“That said bond was issued under and pursuant to an order of 
the County Court of Livingston County, authorized by a two-thirds 
vote of the people of Chillicothe municipal township, as is therein 
recited, and in aid of said railroad, under authority of an act of the 
Legislature of Missouri, entitled: ‘An Aet to facilitate the con- 
struction of railroads in the State of Missouri,” approved March 23d, 
1868, and of the Constitution of the State of Missouri.” 


The amendment then sets up that as each coupon matured prior 
to July Ist, 1876, it was paid by a tax levied and collected by the 
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County Court from property in this township. Plaintiff in error 
(defendant below) filed its answer to this petition. This answer 
(printed Record, page 70-1) is in two counts. The first count is a 
general denial; the second count sets up want of authority for the 
issue of the bonds. It sets out that no petition was presented by 
the tax payers for a vote by the people; that no vote was ever 
taken to take stock in or loan credit to this railroad; that no stock 
was ever subscribed or ordered to be subseribed to this railroad, or 
any railroad, aud that the bond is without authority of law, and that 
plaintiff below was nota holder for value. To this second count 
plaintiff replied by general denial. 

The bonds sued on are copied in printed Record, at page 4. This 
‘is the only recital in said bond: 


“This bond being issued under and pursuant to an order of the 
County Court of Livingston County, authorized by a two-thirds 
vote of the people of Chillicothe municipal township.” 


The in testimonium clause is thus: “In testimony whereof the said 
County of Livingston has executed this bond by the Presiding Jus- 
tice of the County Court of said County, under the order of said 
Conrt, signing his name hereto, and by the Clerk of said Court, un- 
der the order thereof, attesting the same and affixing thereto the 
seal of said Court: 

A jury was waived, and the case was tried before Judge Krekel, 
who made a special finding of facts. A bill of exceptions was also 
filed. The special finding of facts is in Printed Record, pages 72 to 
94, and the bill of exceptions pages 94 to 101. The bill of excep- 
tions and special findings of facts contain all the evidence. These 
special findings contain the form of the bond ( Printed Record, page 
73), with all its recitals and copies of coupons. That plaintiff 
bought the bonds in open market for cash without notice, and 
under what circumstances the bonds were issued, as follows: 

Ov July 14th, 1868, the St. Louis, Chillicothe &€ Omaha Railroad 
Company was incorporated. Pages 74-5. The change of corporate 
name from that of “St. Louis, Chillicothe & Omaha Railroad Com- 
pany” to that of ‘The Chillicothe & Omaba Railroad Company.”’ 
Printed Record, page 76. This was ou June 4th, 1869. Same page. 
On May 3d, 1870, a petition was presented to the County Court of 
Livingstone county by twenty-five (or more) voters of that town- 
ship setting up their desire as a township to subscribe $15,000 to 
the capital stock of the Chillicothe & Omaha Railroad Company, 
subject to the following conditious, viz.: Payment of such sub- 
scription to be made in bonds of Livington county (issued in 
accordance with the law regulating subscriptions by municipal 
townships to railroad companies) at par; said bonds to be payable 
15 years from July 1, 1870, 8% interest. Bonds to be issued to said 
company when the road-bed was graded through the county. On 
May 3d, 1870, the County Court of Livingston county made its 
order. (Printed Record page 78). This order sets forth the presen- 
tation of this vetition by sixty-one taxpayers, setting forth their 
desire as a township to subscribe $15,000 stock to “ The Chillicothe 
& Omaha Railroad Company,” and orders an election on May 27th, 
1870, to determine if such subscription shall be made. At such 
election voters favoring the subscription were to cast a ballot with 
these words: “For the subscription to the Chillicothe & Omaha 
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Railroad Company,” and those unfavorable a similar ticket, except 
that “ Against” is substituted for “ For.” This petition and order 
of Court are for a vote to subseribe stock to “The Chillicothe & 
Omaha Railroad Company,” not “The St. Louis, Council Blaffs & 
Omaha Railroad Company.” The bonds are payable to the latter 
company. ( Printed Record, page 75. ) 

On May 25th, 1870, this order was changed so as to make the 
stock $12.000 to the Chillicothe & Omaha Railroad Company in 
place of $15,000. Record, page 78. An election was held. This 
election was held to determine “ If the subscription shall be made.” 
The order and election together do not make a _ subscription. 
Printed Record, pages 77-5. Three bundred and twenty votes were 
cast for the subseription of $12,000 stock to the Chiliicothe & 
Omaha Railroad and fifty votes against it. This vote was canvassed 
and certified May 30th, 1870. The County Court do not order any 
subseription to be made, nor is any subseription to stock made in 
fact. 

Articles of incorporation of * The St. Louis, Council Blaffs & 
Omaha Railroad Company ” were filed in the office of the Secretary 
of State of Iowa September 25d, 1870. These same articles were 
filed in the Reecorder’s oftice of Potawattomie county, Iowa, on Sep- 
tember 13th, 1870. (Printed Record, pages 380-1-2.) Three days 
prior to the time these articles of incorporation of * The St. Louis, 
Chillicothe & Omaha Railroad Company ” were filed in the office of 
Secretary of Iowa, viz.: on Sept. 20, 1870, the stockholders of “The 
Chillicothe & Omaha Railroad Company ” authorized the directors 
to consolidate that railroad with “The St..Louis, Council Bluffs & 
Omaha Railroad Company of lowa.”’ The agreement for consoli- 
dation was made by both companies September 20th, 1870. (Printed 
Record, pages 84-5-6.) These articles of consolidation were filed in 
the office of the Secretary of State of Missouri October 7th, 1870. 
(Printed Record, page 88.) They were filed in the office of the Sec- 
retary of State of Iowa December 19th, 1870. These articles of 
agreement convey to the consolidated company the property of 
such corporation, including among other things the “ stock subscrip- 
tions.” (Printed Record, page 90, below middle of the page.) Cer- 
tificates of stock in each company to be returned to the old com- 
pany and new certificates issued by the new company. ( Page 92.) 

The vame of the plaintiff in error nowhere appears as stockholder 
in this agreement for consolidation, nor in fact anywhere else at any 
time. 

The special finding is that the “St. Louis, Council Bluffs & Omaha 
Railroad Company” (not the Chillicothe & Omaha Raiiroad Company, 
to which bonds were voted, and in which authority to take stock was 
given), built a railroad on the line set forth in the articles of associa- 
tion of the St. Louis, Chillicothe and Omaha Railroad Company, whose 
name was changed tothat of the “Chillicothe & Omaha Railroad Com- 
pany, (printed Record, page 93). Livingstone County paid coupons 
on these bonds up to and inecinding July Ist, 1876. At the January 
term, 1877. the County Court of Livingstone County made an order 
directing that no more coupons be paid. The court below held that 
this order of the County Court was a ratification of the. bonds. 
This order is in printed Record, page 93-4. This embraces the 
findings of fact. A bill of exceptions was also filed. This embraces 
all the evidence. We contend there is no authority and no evidence 
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of authority for the issue of the bonds. The bill of exceptions is on 

pages 94-101, printed Record. 
Plaintiff below, to sustain the issues on its part, after admissions 
of corporate existence of plaintiff and defendant, offered to read in 
evidence the bonds on the coupons of which suit was brought. 
Defendant below, objected to reading said bonds in evidence as 
they were void on their face and no authority for their issue was 
shown. This objection was overruled and excepted to, and the bond 
was read, (page 95). The coupons were offered in evidence with 
same objection, ruling of the court and exception. Plaintiff. below 
there rested. Defendant below, to sustain the issue on its part, 
offered in evidence the documentary evidence set forth in the 
special finding of facts. John R. Middleton was the only witness 
swora in the case. His testimony is reported in full, (pages 96-100), 
Witness was Clerk of the County Court from 1874 to 1882. He has ex- 
amined the records of the County Court of Livingston Co. thorough- 
ly, at one time for Gen. John B. Henderson, of St. Louis, and at one 
time for Mr. Eldridge, counsel for defendant in error, He examined 
also at the request of the attorneys for the county. These examin- 
ations were made between 1879 and 1882. He found no record 
(page 96) of any petition praying an election to test the sense of the 
people of Chillicothe Municipal Township to vote bonds or stock to 
the St. Louis, Council Bluffs & Omaha Railroad Company or “The 
St. Louis, Chillicothe & Omaha Railroad Company.” There is no 
order on record of any order of the County Court directing any 
person or persons to execute or deliver to any one any bonds to The 
St. Louis, Council Bluffs and Omaha Railroad Company. A Rail- 
road was completed to Pattonsburg, Davies County, but witness 
can not tell when. Witness was then examined by the court as 

- follows, (page 98): 

Q. Mr. Middleton, how far did your examination extend; did you 
take the record page by page ? 
A. Page by page, after looking at the index. 
Q. Was you clerk at the time this subscription was claimed to 

have been made ? 

No sir. 

Who was the clerk at that time? 

W. H. Gannt. 

. You have examined the minutes made in the office? 

Yes sir. 

Where is Mr. Gaunt? 

I believe he is living in Carroll County. 

He is still livina? 

Yes sir. 

Within reach? 

I suppose so. 

Witness don’t know whether Gaunt ever made any examination. 


ror 


>O> 
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The court continued the prosecution for plaintiff below, thus: 

Q. Did you notice whether there were any pages torn out of the 
record or not? | 

A. It was regularly paged and no pages were torn out. 

Q. And you turned the records page by page and read the records 
0 see whether there was any entry? 
A. I did. 
Q. How long did it take you? 
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A. Weil, I would take my unoccupied time; it took me perhaps a 
month altogether. 


Witness says, page 99: 


Q. Did you find any order vpon the records of the County Court 
directing a subscription of stock either to the Chillicothe & Omaha 
Railroad Company or to the St. Louis, Council Bluffs & Omaha Rail- 
road Company? 

A. I did not. 


Some documentary evidence was then offered by plaintiff below 
and Mr. Middleton was recalled. He says he was Connty Clerk, as 
before stated. Taxes were levied during this time. He did not find 
the record of the issue of any bonds on the part of Chillicothe Town- 
ship. Then the tax levies for the years 1872-3-4-5 were offered and 
read in evidence. Defendant below objected to the evidence, for 
the reason that the Court had no authority to issue the bonds, and 
no authority to ratify the issue. The objection was overruled, and 
excepted to. Then the record of the County Court of January, 
1877, was offered in evidence. Ili was objected by defendant be- 
low. Objection was overruled, and the order was read. This was 
all the evidence, There is no evidence of authority to issue the 
bonds. 

The petition of the voters, the order of the County Court anil the 
vote are not per se a subscription of stock to the Chillico{he & 
Omaha Railroad Company. The Clerk of the Court, after repeated 
examinations of the record of the County Court, says there is no 
order of the County Court authorizing or directing any one to sub- 
scribe stock or issue bonds. No stock was ever issued in any rail- 
road for Chillicothe Township or Livingston County. The stock 
was never subscribed or ordered to be subscribed or taken. 

The Statutes of Missvuri supposed to confer the power to sub- 
scribe stock and issue bonds to railroad companies are as follows, 
copied from Wagner’s Statutes of Mo., 1870, Vol. 1, page 313: 

( Act 1568, p. 92): 

SECTION 51. Whenever twenty-five persons, tax payers and resi- 
dents in a municipal township, for election purposes, in any county 
in this state, shall petition the County Court of such county, setting 
forth their desires, as a township, to subseribe to the capital stock 
of any railroad company in this state building, or proposing to build, 
a railroad into, through or near such township, and stating the 
amount of such subscription, and the terms and conditions on which 
they desire such subscription shall be made, it shall be the daty of 
the County Court, as soon as may be thereafter, to order an election 
to be held in such township. to determine if such subscription shall 
be made; which election shall be conducted and returns made in ac- 
cordance with the laws controlling general and special elections ; 
and if it shall appear, from the returns of such election, that not less 
than two-thirds of the qualified voters of such township voting at 
such election are in favor of such subscription, it shall be the duty 
of the County Court to make such subscription in behalf of such 
township, according to the terms and conditions thereof, and if such 
conditions provided for the issue of bonds in payment of such sub- 
scription the County Court shall issue such bonds in the name of 
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the county, with coupons for interest attached, but the rate of in- 
terest shall not exceed ten per cent per annum; and the same shall 
be delivered to the railroad company. 

Sec. 52. In order to meet the payments on account of the sub- 
scription to the stock, according to its terms, or to pay the interest 
and principal on any bond which may be issued on account of such 
subscription, the County Court shall, from time to time, levy and 
cause to be collected in the same manner as county taxes, a 
special tax, which shall be levied on all real estate lying within the 
township making the subscription, in accordance with the valuation 
then last made by the County Assessor for county purposes. 

Src. 53.—The County Treasurer shall be authorized and required 
to receive and collect of the Sheriff of the county the income from 
the tax provided in the previous section, and to apply the same to 
the payment of the stock subscribed according to its terms, or to 
the payment of interest and principal on the bonds should any be 
issued in payment of such subscription ; he should pay all interest 
on such bonds out of any money in the treasury collected for this 
purpose, by the tax so levied, as the same becomes due, and also 
the bonds as they mature, which shall be canceled by the County 
Court, and this service sha!l be considered a part of his duty as 
County Treasurer. 

Src. 54.—Persons paying taxes to pay the stock subscription, 
made in accordance with the provisions of this act, or the bonds 
issued in payment of such subscription, shall receive from the col- 
lector a certificate setting forth in a definite manner the facts, and 
such certificates in sums of one hundred dollars shall be convertible 
into the stock of the railroad company receiving the subscriptions, 
and the County Court shall hold the stock subscribed in behalf of 
any township in trast for such taxpayers, to be transferred as they 
become entitled to it; and all persons residing in said township or 
owning property subject to taxation therein, if they shall have in 
good faith subscribed to the capital stock of the railroad company 
receiving the subscription of such township, and paid assessments 
on the same as they have been made by the compauy, shall, to the 
extent of such subscription, receive credit on their tax levied in 
such township to pay such railroad subscription. 


In Wagner’s Statutes of Missouri, Vol. 1, page 439, we have this 
statute. This law was in force in Missouri in 1870, and during the 
time from 1868 to 1872: 

SECTION 1. .The county courts shall be composed of three 
members, to be styled “The Justices of the County Court,” and 
each county, when the court is composed of three justices, may be 
districted by the county court, if they think the good of the county 
will be promoted thereby, into three districts, as near equal in 
population as practicable without dividing municipal townships, 
and each district shall elect and be entitled to one of the justices of 
the county court. 


Sec. 11, page 441, Wagner’s Statutes of Missouri, for 1870, is as 
follows: 


SEc. 11. A majority of the justices of the county court shall con- 
stitute a quorum to do business. A single member may adjourn from 
(lay to day and require the attendance of those absent, and, when 
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but two justices are sitting, and they shall disagree in any matter 
submitted to them, the decision of the presiding justice at the time 
being shall stand as the judgment of the court.” 

These are the only statutes in Missouri on the subjects referred to 
in the above sections. 

Printed Record, page 78, it appears that this court was composed 
of three justices, viz, Carlisle Curtis, President, and Nathaniel 
Matson and Anthony Rogers, Associate Justices. 

The Chillicothe & Omaba Railroad Company, to which company 
the county court was authorized to subscribe stock, was consolid- 
ated with the St. Louis, Council Blaffs & Omaha Railroad Company, 
of lowa (under the name of the latter), on September 20th, 1870. 
The finding is that this railroad was constructed ¢z 1871 dy the Si. 
Louis, Council Bluffs & Omaha Railroad Company, not the Chilli- 
cothe and Omaha Railroad Company. This was done in the year 
1871, (printed Record, page 93). The bounds were to be issued when 
the road bed was completed, (printed Record, page 77). 


Wagner’s Statutes of Missouri, 1870, Vol. 1, page 419, See. 5, is as 
follows: 


SECTION 5. All courts included under this title shall be courts of 
record and shall keep just and faithful records of their proceed- 
ings.” By Sec. 3, each court shall precure and keep a seal, etc., 
etc. Here, then, we have a petition to subscribe stock to 7ze 
Chillicothe & Omaha Railroad Company. A vote on the question of 
subscribing stock to 7he Chillicothe & Omaha Railroad Company. 
No order to subscribe to stock of this or any other railroad com- 
pany appears on the records of this court. The clerk examined the 
whole record, page by page, line by line, and could find no such 
order. Stock was not subscribed to any railroad company. There 
is not in the entire record a.y scintilla of evidence nor inference 
that stock was subscribed or ordered to be subscribed to the Chilli- 
cothe and Omaha Railroad Company or any other company, and for 
this reasun ‘he whole evidence is preserved in the bill of exceptions; 
when the bonds and coupons were offered in evidence, this plaintiff 
in error objected to their being read in evidence for the reason that 
no authority for their issue was shown, (printed Record, pages 
94-5). 

Anu authority to subscribe stock to the Chillicothe & Omaha Rail- 
road Oo. is no authority to subseribe stock to the St. Louis, Council 
Bluffs & Omaha Railroad Company. 

When the petition is presented, the vote taken and returns of 
vote made, it becomes “the duty of the County Court” to subseribe 
stock. By Section 51, the subscription of stock is to be and is the 
act of the County Court, as a court of record: to make the subscrip- 
tion the acts of a court of record, can only be known by its records. 
The petition, the vote taken and the canvass of the vote are not per 
se a subscription. The decided cases in this Court are uniform on 
this point. 

Authority for the issue of these bonds must be shown. That an- 
‘thority is wholly wanting. The Clerk says he looked over the 
records of the County Court, page after page, line after line, occupy- 
ing two months. He made these searches for Gen. John B. Hen- 
derson for the County Court, and for counsel for defendant in error 
in this ease. No order to subscribe stock or issue bonds could be 
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found. The officers who sign this bond have no authority to deter- 
mine conditions precedent. The Presiding Justice of the county is 
only one of the Judges of the County Court. As a Court, he can do 
no act whatever. It is ‘Ae Court that is to subscribe stock and issue 
bonds to pay it, not the Presiding Judge, or the Clerk, or both. The 
Presiding Judge and the Clerk have no more anthority to make the 
recital than they have to make the bond. The County Court of 
Livingstone County never authorized its Presiding Justice and its 
Clerk, or either of them, to make the bonds sued on, or subscribe the 
stock or make the recitals. The only reason that a recital in a bond 
is binding on the courts is that the officer making the recital is the 
officer appointed by the law to determine or adjudge or decide the 
matter recited. The law must entrust the decision of some matters 
.to the officer. Then the recital by that officer is such decision. No 
statute in Missouri authorizes the Presiding Justice of our County 
Court to make any decision or order. 

No subscription is found as.a fact. The special finding is, “upon 
consideration of the foregoing facts, which constitute all the facts 
and evidence produced in the cause,” the Court finds the county in- 
debted, ete., etc. No subscription to stock is found: There is no 
evidence, not even the scintilla of evidence, that stock was sub- 
scribed to the Chillicothe & Omaha Railroad Company. It could 
not have been subscribed to any other railroad company after Sept. 
20th, 1870, when this Chillicothe & Omaha Railroad Co. was consoli- 
dated with the St. Louis, Council Bluffs & Omaha Railroad Com- 
pany under the name of the latter, for the consolidation extinguished 
all authority to subscribe unless another vote was taken. 

Consolidation cannot exist without legislative sanction. 

Field on Corp. 8. 427. 

Even if it be true that there was a legal and valid consolidation 
of the railroad referred to, a subscription of stock or issue of bonds 
to the railroad company in payment of sach stock was not in this 
case authorized. 

State Ex Rel. Wilson vs. Garrantte, 67 Mo., 445. 

In this case there was a consolidation of the Kansas City, Galves- 
ton & Lake Superior Railroad Company with the Hannibal & St. 
Joseph Railroad Company under Act of March 11, 1867. The vote 
of stock by the people was to the former company and the bonds 
issued to the latter company. The Supreme Court of Missouri 
held that the effect of the consolidation was to extinguish the 
former companies, and that subscription and bonds issued to the 
' consolidated company were void. To the same effect is Weil vs. 
Greene Co., 69 Mo., p. 284. 

Harshman vs. Bates Co., 92 U. S., 569, contains the same doc- 
trine as the case of Wilson vs. Guarrantte, 67 Mo., 445. It was a 
suit on Bates county bonds. The Court in this case held that where 
a railroad company to which stock had been voted, but before a 
subscription is made becomes consolidated with another road, 
thereby forming a third, the County Court is not authorized to sub- 
scribe stock or issue bonds on behalf of the towrship 

Town of Coloma vs. Eaves, 92 U. S., 484. 


The case of Marsh vs. Fulton Co., 10 Wallace, 677, is a parallel 
case tothe one at bar. In that case the bonds were held to be 
void onthe ground of a want of authority to make it. The bonds 
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were issued to the Central Division of the Mississippi & Wabash 
Railroad Company or bearer. In September, 1853, the Board of 
Supervisors of Falton County ordered an election to be held to 
test the sense of the people to the proposed subscription to the 
Mississippi & Wabash Railroad Company. The vote was taken 
and consent given. In 1854 and again in 1855 the Board of Super- 
visors ordered the subseription to be made. In July, 1857, the 
Mississippi & Wabash Railroad Co. was divided into three roads by 
legislative act known as the Western, Central and Eastern Divis- 
ions. The clerk of the Board in 1868, by order of the Board, made 
the subscription to the Central Division, and in September, 1868, 
issued the bonds. The Supreme Court held that a subscription of 
stock and issue of bonds authorized by a vote of the people of the 
county to the original corporation could not be legally made to 
either of the three new roads without another vote of the people. 

The principle laid down in Marsh vs. Fulton Co., 10 Wallace, 677, 
was applied to consolidated railroads in Harshman vs. Bates Co., 92 
U. &., p. 595, and Bates Co. vs. Winters, 97 U.58., p. 83. The suab- 
scription had not been made, the contract had not been executed, 
nor does it appear that there was any special provisions in the 
charter of the original road allowing consolidation. 

The rule laid down in Harshman vs. Bates Co. is not in conflict 
with the ruling in Thomas vs. Scotland Co., for the reason that in 
the latter case the county acted for itself, while in the former case 
the county acted for the township, for which it was only a trustee 
or agent. 


State vs. Lynn Co., 44 Mo., 504. 
State vs. Clarkson, 59 Mo., 155. 


And where there was a consolidation and a new corporation 
formed the County Court could not subscribe to the new corpora- 
tion without the direction of the principal, the township. 


3urrows on Pubiie Securities, 8. 475. 


The right of subscription is a privilege of the corporation as well 
as the municipality. Burrows M. L, 8. 475-481. And until exe- 
cuted the corporation has no vested right or interest in the sub- 
scription. 


Wilson vs. Garrantte, 67 Mo., 446. 
Aspinwall vs. Daviess Co., 22 Howard, 364. 
Harshman vs. Bates Co., 92 U. 8., 569. 


Bonds issued by a township under the act to facilitate the con- 
struction of railroads in Missouri, Acts of 1868, p. 92, are not in any 
sense county bonds, and county courts and counties are merely 
made use of as agents to carry out the objects contemplated by 
the act. 

State vs. Lynn Co., 44 Mo., 504. 
State vs. Clarkson, 59 Mo., 153. 


Sec. 1 of the Act of March 24, 1870, Acts of 1870, page 88, 
Wagner’s Missouri Statutes, page 314, only provided forthe consoli- 
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dation of railroads organized and existing under the laws of this state. 

Sec. 2 of the last named act, does not authorize the consolidation 
of a railroad company organized under the laws of this state with a 
railroad company organized under the laws of another state. This 
section authorizes the purchase or /ease of railroads in this state by 
a railroad company of another state, or such foreign corporation 
may extend, construct, maintain and operate its road into and 
through this state, and for that purpose shall possess all the 
rights, powers and privileges conferred by general law upon 
railroads organizéd under the laws of this state. That this is the 
plain intent and meaning of the two sections above referred to is 
shown by the act of the legislature of this state by inserting the 


word consolidation. by an amendment of Section 2, R. S., 1879, 


page 789. 

In conclusion, we beg to remind the Court that the petition, the 
order of the county Court and the vote only authorized a subsecrip- 
tion. Ali taken together were not per sea subscription to stock. 
The statute law of Mo., the petition and the vote authorized a sub- 
scription of stock to the Chillicothe & Omaha Railroad Company 
(not the St. Louis, Council Bluffs & Omaha Railroad Company ). 
When this Missouri corporation, the Chillicothe & Omaha Railroad 
Co., consolidatel with the Iowa corporation (even if we admit it 
can be done ), its power to subscribe was lost, and it could not, after 
Sept. 20, 1870, subscribe stock to this new corporation, and issue 
bonds to pay such subscription. The recitals are insufficient. No 
fact is recited. It is said, ‘‘ This bond being issued under and pur- 
suant to an order of the County of Livingstone County, authorized 
by a two-thirds vote of the people of Chillicothe municipal 
township.” 

No order of Court was made to issue the bonds. None appears 
on record. The proceedings of this County Court being a court of 
record, can be known only by its record. This statement or recital 
in the bond, when as in this case the bond is signed by the Pre- 
siding Judge, is not per se the act of the Court, whose acts can be 
known only by its record. The Presiding Justice is not the Court. 
He alone can not act. The statute law of Missouri requires two 
Judges before there is a quorum. The Clerk and Presiding Justice 
can do no act except to adjourn from day to day. This statement 
in the bond is not, and can not be, an adjudication and decision on 
the matter stated or referred to. The laws of Missouri do not givea 
Clerk and Presiding Judge any authority to make any adjudication. 
The formal order of the Presiding Judge of the County Court, even 
if spread on the record, would be valuless. It gains no additional 
force by being recited inthe bond. This Court must remember that 
when this abstract of the votes cast was made by the Presiding Jus- 
tice of the County Court, this was no action of the County Court. 
From the time this abstract of vote was filed, the County Court did 
not perform one single act. The issue of these bonds is not the act of 
the Court, for you can know its acts only from its record. Where- 
fore we ask that the judgment be reversed, and that judgment be 
entered in this Court in favor of this plaintiff in error. 

JAS. L. DAVIS, 
HENRY N. ESS, 
Attys. for Plaintiff in Error, 
The County of Livingston, in the State of Missouri. 
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IN THE 


SUPREME GOURT OF THE UNITED STATES, 
OcToBeR TERM, A. D. 1888. 


THE COUNTY OF LIVINGSTON, ) 
IN THE STATE OF MISSOURI, 
Plaintiff in Error, Appeal from the Circait 
ray > Court of the Western 
THE First NATIONAL BANK oF | Distnet of Missonrt. 
PORTSMOUTH, NEW HAMPSHIRE, | 
Defendant in Error. |} 


BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


STATEMENT OF CASE. 


This suit was brought by the defendant in error to 
recover upon a series of coupons for the payment of in- 
terest upon twenty-four bonds of $500 each, voted and 
issued in payment of a subscription to the capital stock 
of the Chillicothe and Omaha Railroad Company, made 
by the county of Livingston in behalf of the town of 
Chillicothe, in pursuance of the Statute of Missouri. 
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A jury being waived, the case was heard before his Honor 
Judge Krekel, who found for the plaintiff and rendered 
judgment in favor of the defendant in error on the 23d 
of October, 1884, for 38,476.60. (Recd. 72). 


The numerous decisions made by this court involving 
the validity of municipal bonds issued under the Mis- 
souri Statute, have covered almost every conceivable 
question that could be presented ; but to simplify, if pos- 
sible, the questions presented by this record, a statement 
of the material facts in this case is here presented, pre- 
serving the chronological order in which they occurred 
as far as possible : 


1. May 3d, 1870, as found by the Court, a petition 
was filed in the County Court of Livingston County, 
signed by the requisite number of tax-payers and resi- 
dents of Chillicothe Township, requesting that an elec- 
tion be called to vote upon the question as to whether a 
subscription in behalf of the township of Chillicothe to 
the stock of the Chillicothe and Omaha Rai!road Coin- 
pany should be made. 


2. The county court, on the same day, ordered an 
election to be held on the 27th day of May, 1870, to de- 
termine whether the subscription should be made and 
the bonds issued. (Recd. 77-8.) 


3. May 30, 1870, the proper county officers canvassed 
the votes, and ascertained that the requisite number of 
votes had been cast in favor of issuing the bonds ; there 
being 320 votes in the affirmative, and 50 votes in the 
negative. (Recd. 80.) 


4. Thereupon the proper authorities of the county 
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of Livingston, issued the series of bonds involved, one 
of which is set forth in kaze verba, on page 73 of the 
Record. The bonds were duly attested by the signa- 
tures of the President and Clerk of the County Court 
with the seal of the county attached. The recital in 
the bonds is as follows: ‘‘ Know all men by these Pres- 
‘‘ents, that the county of Livingston, in the state of 
‘* Missouri, acknowledges itself indebted and firmly 
‘*bound to the St. Louis, Council Bluffs and Omaha 
‘*Railroad Company, in the sum of five hundred dol 
‘lars ($500,) which sum the said county hereby promises 
‘“to pay to the St. Louis, Council Bluffs and Omaha 
‘* Railroad Company or bearer, at the National Bank of 
‘‘Commerce in the city of New York, in the state of 
‘*New York, on the first day of July, A. D. 1885, to- 


‘‘oether with the interest, etc. ° ° ° 


“se *& * This bond being wssued under and pursu 
‘‘ant to an order of the county court of Livingston 
‘* county, authorized by a two-thirds vote of the people of 


‘ Chillicothe Municipal Township.’’ (Record 73.) 


5. This company was originally incorporated, un- 
der the general laws of the state of Missouri, July 14, 
1868, as the ‘.S4. Louzs, Chillicothe and Omaha Ratl- 
road Company.’ In the articles of association it de- 
clared (Sec. 3) that the object of the association was the 
construction of a railroad from Chillicothe, Missouri, to 
‘such point on the /owa boundary line, between the 
States of Missouri and Jowa as shall be deémed, after 
actual survey, to be the most direct and feasable route 
for constructing, maintaining and operating a road be- 
tween the citv of Chillicothe, (Mo.) and the city of 


a an 
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Omaha, in the State of Nebraska.’ By Sec. 7, of this 
act of incorporation, it is specially provided that ‘‘the 
‘Cassoviation is organized under and subject to the laws 
‘*of the State of Missouri, and contained in chapters 62 
‘and 63 of Title xxiv of the general Statute of Mis- 
‘‘souri, of 1865, possessing all and singular the powers 
‘therein contained.’’ (Recd. p. 75.) 


6. Among the powers then existing under the laws 
referred to, were those of consolidation, viz: ‘‘ That any 
‘‘Railroad Company organized under the general or 
‘‘special laws of this State, whose tracks shall at the 
‘line of the State connect with the tracks of the rail- 
‘* road of any other company organized under the gen- 
‘‘eral or special laws of any adjoining State, is hereby 
‘* authorized to make and enter into any agreement with 
‘*such connecting company for the consolidation of the 
‘stock of the respective companies, whose tracks shall 
‘“be so connected, making one company of the two 
‘* whose stock shall be so consolidated on such terms and 
‘*conditions as may be mutually agreed between them, 
‘in accordance with the laws of the adjoining State in 
‘‘which the road is located, with which connection is 
‘*thus formed.’’ (Wagner’s Statute of Missouri, Edi- 
tion of 1865, p. 75, Sec. 56,—Acts of 1869, Sec. I.) 
(Recd. 74-75.) 


7. In June, 1869, the name of the St. Louis, Chil- 
licothe and Omaha Railroad Company, was changed 
under the general law, to that of the Chillicothe and 
Omaha Railroad Company. (Recd. p. 76.) September 
13, 1870, there was formed in the State of Iowa, a cor- 
poration designated as the St. Louis, Council Bluffs and 


Omaha Railroad Company, and the articles of the asso- 
ciation thereof duly filed in the Secretary’s office of 
Iowa, September 13th, 1870, which in substance provided 
for the construction of a railroad from Council Bluffs, 


¢ 


Iowa, to the state line between Iowa and Missouri, ‘‘at 


‘‘a point where the Chillicothe and Omaha Railroad 
‘shall reach said state line, and in the event of the con- 
‘“solidation of this company with said Chillicothe and 
‘*‘Omaha Railroad Company, a company incorporated 
‘under the general laws of Missouri, then, in connec- 
‘* tion with the said last mentioned railroad, to form a 
‘‘continuous line of railway from the city of Omaha, in 
‘*the State of Nebraska, and the city of Council Bluffs, 
‘*in the State of Iowa, to the city of St. Louis in the 
‘State of Missouri,’’ etc. (Recd. Top p. 81.) 

8. These two Railroad Companies, in pursuance of the 
Statutes of Missouri and Iowa, (Recd. 85-87), were, 
September 20, 1550, consolidated, that is to say, the St. 
Louis, Chillicothe and Omaha Railroad Company, of 
Missouri, (which had before then changed its name and 
assumed that of the Chillicothe and Omaha Railroad 
Company) consolidated under the Statutes of the States 
of Missouri and Iowa, with the St. Louis, Council Bluffs 
and Omaha Railroad Company of Iowa, and assumed 
the name of the Iowa Company, and the bonds in- 
volved in this suit, voted May 27th, 1870, in pursuance 
of the laws of Missouri, to the Missouri: Company, 
which afterwards changed its name, were issued April 


1O 


’ 


1871, and made payable to the consolidated company, 


or bearer. 


9. It is here remarked, incidentally, that it 1s en- 
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tirely immaterial for the purpose of this suit, to whom 
the bonds were made payable, whether to A. B., or 
bearer, or to a Banking corporation, or bearer, or toany 
Railroad Company, or bearer, so long as they were issued 
in the form of commercial securities; the only material 
question being, whether they were authorized to be 
issued by the county of Livingston under the Statutes 
of Missouri, in behalf of the Chillicothe township, in 
order to pay for its subscription voted to the capital 
stock of the Missouri Railroad Company, originally in- 
corporated as the St. Louis, Chillicothe and Omaha Rail- 
ro.d Company, and its name subsequently changed to 
that of the Chillicothe and Omaha Railroad Company. 


The petition of the tax-payers of Chillicothe, it will 
be observed, imposed no restrictions as to whom thie 
bonds should be made payable, or as to what incorpo- 
rated company they should be delivered, except that 
the. were to be issued in accordance with the law in 
payment of the subscription to the capital stock of the 
Missouri Company. (Recd. p. 77.) Neither does the 
order of the county court impose any restrictions in that 
regard, except that they should be issued ‘‘to said coin- 
pany, viz: (‘‘ the Chillicothe and Omaha Railroad Com- 


’ 


pany,’’ the name subsequently assumed by the ‘St. 
Louis, Chillicothe and Omaha Company,’’) in payment 
of a subscription to the capital stock of that company. 


(Recd. p. 78, 79, 80.) 
10. It will be ferther observed that the articles of 


consolidation, (Recd. p. 85) recite that the Missouri 
Company and the lowa Company were authorized and 
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empowered by the laws of said State to consolidate and 

rm one corporation ; the said two companies each hav- 
‘ig respectively a terminus and connection prior io the 
consolidation, at the State line between the States of 
Missouri and Iowa, (Recd p. 86) and the Missouri com- 
pany was organized for the express purpose of building 
a railroad to the Missouri and Iowa State line, and with 
an express view of its ultimate consolidation with the 
Iowa Company, under the laws of the State of Missouri, 
then existing, authorizing such consolidation, with the 
exercise of all the powers conferred by the Statutes of 


Missouri to effectuate such consolidation. 


11. It will be further noticed that it appears from 
this record that the plaintiff below to maintain its case, 
introduced first, one of the bonds, and the coupons in 
suit and then rested, and all this documentary evidence 
with reference to the vote and the proceedings of the 
County Court, and the proof as to the organization of 
the several ra'lroad companies, were introduced on be- 
half of the defendant below. There being statutory 
authority for the issue of such bonds in Missouri, the 
introduction and proof of the bonds and coupons, of 
course, made a prima facie case for recovery by the 
plaintiff. (Record 94, 95.) 

12. At the conclusion of the defendant’s evidence, 
the Ke Lff in rebuttal, introduced proof of the arti- 
cles of consolidation of the two companies, and the pay- 
ment of interest by the municipality for the years 1872, 
3, 4, 5 and 6, and the levy of taxes during those years 
for the payment of this interest, and that the plaintiff 


below bought all the bonds and coupons in good faith, 


nee 
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without notice of any defense, in April, 1871, and paid 
therefor $9,274, ard that the defendant below paid the 
interest on the bonds until January, 1877, when further 
payment of interest was refused ; and also introduced in 
evidence a transcript of the records of the County court 
of Livingston county, at tre January term, 1877, (Rec- 
ord 99-100) set out in the ninth finding made by the 
court, (Record 93, 94,) wherein the county cour 
after reciting that by the decision of this court in tht 
Bates County Case, ‘‘it was held that all the township 
bonds issued under and by virtue of an act of the State 
of Missouri, approved March 23, 1868, are null and void 
owing to the unconstitutionality of said act, which de- 
cision as we (they) are (were) informed, has since beet 
reaffirmed by the U. S. Circuit Judge Dillion, and 
whereas, under and by virtue of said act above recited, 
county of Livingston for the use and in behalf of the 
township of Chillicothe, did, in A. D. 1870, issue and 
deliver under said act above recited, tothe St. Louis. 
Council Bluff: and Omaha Railroad Company, (the con- 
solidated Company)a series of bonds in amount $12,000, 
to run fifteen years and each for the sum of five hun- 
dred dollars ($500) and it appearing that the bonds were 
void, the county treasurer was prohibited from making 
any further payments on either bonds or coupons, un- 
til otherwise ordered by this court or by some competent, 


, 


superior authority.’’ (Record 93-94.) In eaters 

13. The Court found, frs/, that the plaintiff was 
duly organized asa banking corporation. Second, that 
the defendant was a municipal corporation, etc. TZhird, 
that one of the townships of the county of Livingston 
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was Chillicothe ; fourth, that it issued the bonds and 
coupcns in question, April 10, 1870, and that they wer, 
duly attested; 4/th, that they were all alike, etc. and 
issued under the circumstances detailed in the record on 
pages 74-91 inclusive. Szxth, that the plaintiff was a 
bona fide purchaser of the bonds, etc. Seventh, that 
the plaintiff below was the lawful holder of the bonds 
and coupons, and that the amount due upon the coupons 
was $9,476.60, and that the bonds were issued under 
the circumstances cited, etc. (Record 74 to 93 inclu- 
sive.) Nznth, that the county of Livingston paid al} 
interest on the bonds to July 1st, 1876, from the proceeds 
of taxes levied each year upon the taxable property of 
Chillicothe township, and then passed the order hereto- 
fore referred to prohibiting further payment, (Rec. 93-4); 
and ¢enth, upon consideration of all the foregoing facts, 
aud circumstances found for the plaintiff the amount so 
due upon the coupons. The question then is, should this 
judgment upon this record be affirmed or reversed? 


On the part of the defendant in error, it is insisted 
that the judgment should be affirmed for the following 
reasons: 


1. ‘The vote to subscribe, followed by the author- 
ized issue of the bonds by the County Court, must of neces- 
sity, be construed to be an adoption of the provisions of 
the articles of association of the Railroad Company with all 
its powers and purposes as therein expressed, as part of 
the contract of subscription. There can, therefore, be 
no pretense, fora moment, but that the issue and deliv- 
ery of the bonds in question was not in exact comformity 
to the expressed zntention and purpose of the municipal- 
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wty aud the County Court of Livingston County, as tts 
corporate authority. 'Thgre has been no perversion of 
any trust, nor any Wari ct departure from the purpose 
and power intended to be authorized by the taxpayers 
and the municipality, exercised by its corporate au- 
thorities. 

It is sheer assumption, then, to insist that here is 


a case where bonds were authorized by the vote of the 
people to be issued to a _ particular corporation 


and for a particular purpose, which was dis- 
regarded by the municipal authorities, and the bonds 
issued to another and different corporation and for a 
purpose not contemplated or authorized by the vote of 
the people; for, as before suggested, it is manifest and 
undeniable as a matter of fact, upon this record, that the 
bonds were voted in the first instance, for the express 
purpose of constructing a road from Chillicothe north to 
the Missouri State line, with the express view of tts con- 
solidation with the Iowa Company; so that a continuous 
road might be built, as stated in the articles of incor- 
poration, from Chillicothe, Mo., to the city of Omaha in 
the State of Nebraska. ‘This is what the taxpayers voted 
for, what the bonds were issued for, and what the mu- 
nicipality obtained. 

It is simply too absurd to be considered for a mo- 
ment, that the town of Chillicothe desired simply to con- 
struct a railroad a few miles from that place out on the 
prairie to an undefined point on the northe n boundary 
of the state, without any connection to make the road 
available for general transportation business either 
north or south. It is most remarkable that such a 
groundless pretended grievance should be seriously 


€ 
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urged before this Court as is presented by the counsel 


for the plaintiff in errorin their brief. Of what value 
would a railroad have been to the citizens of Chillicothe 
running 70 or 80 miles, or more, from that place to the 
Iowa state line, with no connection whereby a continu- 
ous route could be extended to any commercial point 
north or south?—They might as well have contemplated 
building a road to the most obscure point imaginable, 
as to expect, without some connection with another 
railroad at the state line, to make this road any wise 
desirable to the citizens of Chillicothe. Can this Court 
believe fora moment that this intelligent community 
would have ever voted to issue bonds to the amount of 
twelve thousand dollars ($12,000) to build sucha little 
spur of a road’ to some indefinite point on the prairie 
upon the Iowa state line?—-they would beyond doubt have 


rebelled against the issue of bonds to this road if it had 


——s 


not been contemplated that another road was to be ex- 
tended from the Iowa state line to Council Bluffs, and 
from Chillicothe south to St. Louis, whereby a continu- 
ous road orroute, would be obtained which would be 
alike profitable to the railroa’!| corporation and t> the 
citizens of Chillicothe. This railroad has been built, and ko 


resulted in building up a large commercial center and 


\ 
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distributing point at the city of Chillicothe; and while 
attaining all they desired still nothing short of repudia- 
tion of their obligations by ail manner of frivolous pre- 
tenses will afford consolation to the citizens and tax- 
payers of Chillicothe township including the prosper- 
ous city of that name. 


Is it not then plainly manifest that the primary 


object of the aid voted to this railroad company was to 
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accomplishthisend? And has it not been accomplished? 
Hundreds of thousands, of dollars have been added to 
the taxable property of the town and city cf Chillicothe 
and county of Livingston by the construction of this im- 
portant channel of commerce. 


Whenu the citizens of Chillicothe voted to issue bonds 
in aid of this railroad, they gave their direct sanction 
to the full exercise of all the corporate powers with 
which the company was invested; and the object and 
purpose of the construction of this railroad to the Iowa 
state line and its consolidation with the Iowa road was 
the specific purpose of the railroad organization; 
and being so clearly expressed in the articles 
of association of the Missouri company, this 
express provisiou thereby became as much a part of the 
contract between the municipality and the ratlroad com- 
pany as if it had been embodied in so many words in 
the proposition submitted to the voters of the township 
for adoption by their vote; that is to say, for the con- 
struction and maintenance of a railroad from Chillicothe 
to the Iowa state line with such a route as should be 
‘“‘deemed, after actual survey, to be the mo t direct and 
feasible route for constructing, maintaining and operat- 
ing a railroad from the city of Chillicothe to the city of 
Omaha, in the state of Nebraska.’’ And they thereby 
assented to Sec. 3 of the articles of association, (Rec. p. 
75) and to the 7th article following, viz.: ‘‘that the cor- 
poration for which the bonds were voted should possess 
and exercise all the powers granted by the statute of 
Missouri relating to railroads, viz.: ‘‘Chapter 62 63, of 
title 24, of the general statute of the State ‘‘embracing 
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as they do the right of consolidation with another rail- 
road company outside of the state; for in no other man- 
ner could the purposes of the corporation, viz.: the ex- 
tension of the line from Chillicothe to Omaha be effect- 
ed; still, counsel maintain that here is a grievance, and 
the usual metaphorical professional weeping over this 
pretended calamitous affair is indulged in. 


It is believed that such considerations as are ad- 
dressed to this Court in this regard, by the counsel for 
the plaintiff in error, can have no weight in determin- 
ing the question upon the facts appearing by this record. 
If the Missouri company had never consolidated with 
the lowacompany, and ao continuous line of road had 
ever been constructed, the citizens of Chillicothe and 
their counsel would indeed have had just cause for com- 
plaint and might well have urged that a most uncon- 
scionable confidence game had been practiced, by 
the raiiroad company upon the citizens of Chillicothe 


and county of Livingston. 


2. There was then, under the circumstances, no 
necessity for any formal order by the County Court for 
the issue of the bonds. The Court acted ministerially 
in this regard. But it should be borne in mind that the 
County Court possessed no judicial power with respect 
to this particular matter, and was not in any general 
sensea judicialtribunal. It simply represented the county 
asa Board of Supervisors represents a County, or the old 
County Commissioners Court which prevail . in many 
of the States, represents the Counties in which they are 
severally located. The County Court of Livingston 
County acted, in that regard, as the Township authori- 
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ties of a town, under the Township organization laws, 
would act under like circumstances--where that system 

prevails. It haljabsolutely no discretion in the mat- 

ter. It could have been compelled by mandamus—not 
perhaps to enteran order upon itsrecord—but ts make 

the subscription and issue the bonds, if the precedent 
facts authorizing their issue under the law of the State 

had taken place, and this was the only question left 
for their determination. It is erroneously assumed by 
counsel for plaintiff in error, that it was the duty of the 
County Court to declare the result of the election, where- 
as the result of the election was to be determined ‘‘in 
accordance with the laws controlling general and special 
elections.’’ (Sec. 51 Mo. Statutes, citedon page 5 of 
plaintiff's brief). 7hzs was done by the persons designated 


by the statutes to perform that duty. 


The subscription by the County Court and the issue 
of bonds were simply ac¢s, which it was required to per- 
form under the Statute, upon the filing of the 
canvass of the vote made by the proper Canvassing 
Board, in accordance with the vote of the tax payers of 
Chillicothe township. When this primary fact was ascer- 
tained and determined, the County Courtcould not /aw- 
fully interpose any obstacles to the perfection of the sub- 
scription, either by way of resolution or entries upon its 
record of what might properly have been entered or by 
omissions to enter thereon yxhat it should have done. 
The vote itself in this case was in effect an agreement 
to subscribe. ‘The record of the County Court showed 


that the tax payers had given theirassent to fhe subscrip- 
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tion and if a manual subscription had been made, which 
it must be assumed was made by the County Court, un- 
der its official seal and duly authenticated, , Erne 
not, of course, be made ,upgn the record of the Court. 
Qy4e@¢ 

Neither could the bonds anc coupons, of course. These 
acts were.mere incidents to the accomplishment of the 
object sought, after the facts had been legally ascertained 
that the subscription was authorized by the requisite 
number of tax payers. 


3. The County of Livingston cannot be permitted 
upon this record /o assume that there was no subscrip- 
tion, as against the plaintiff below which was found 
to bea bona-fide holder ofcommercial obligations issued 
by it and presumptively valid(and this is said wholly 
irrespective of the recitals in the bonds). If in point of 
fact there was no manual subscription by the Court upon 
the subscription books of the Railroad Company, it was 
incumbent upon the County asagaznst the plaintiff be- 
low if in anywise material to have shown it. 7hzs 
was not done and tt must be assumed tf such was the 
fact, tt would have been shown. 


Menasha vs. Hazard, to2 VU. S. 81. 

Lincoln vs. Tron Co., 103 U. S. 412. 

County of Glay vs. Soctety &e., 104 U. S. 
579 opinion 586. 

Town of East Lincoln vs. Davenport, 94 
U. S. 8o1. 

Douglass vs. Ptke County tox _U. S. 677. 

Northern Bk. vs. Porter, 110 U. S. 608 and 
cases cited. 

Wilson vs. Salamanca, 99 U. S. 499. 
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4. But upon the facts appearing by this record, as 
before suggested, there was no necessity for a formal 
subscription. When a vote is taken by the tax payers of 
a County in favor of a subscription, but nevertheless a 
Board of Supervisors may or may not perfect the sub- 
scription and issue its bonds, it may be conceded that 
there is.a necessity for an order authorizing a subscrip- 
tion, so if power is delegated by the Board or County 
Court toan Agent to make the subscription, upon cer- 
tain specified conditions and in a certain specified man- 
ner, the order for the issue of the bonds authorized by 
the vote of the people, and a compliance with the ex- 
press authority by the Agent, may be insisted upon to 
give validity to the subscription ; but such is not this 
case. This is simply a case where the power exists and 
is assailed for supposed non-compliance with unimport- 
ant details in its execution, when even not required by 
the law, under any circumstances, 


The Court is frequently reminded by counsel that 
the recitals in the bond are not sufficiently comprehen- 
sive to afford any presumption in favor of the validity 
of the bonds; and insist that although the plaintiff 
below s a bon urchaser of them for value, that 
neither, an order to ofits nor a subscription, 

_ although the bonds were signed by the pre- 
siding Judge of the County Court and the County Clerk, 
and attested by the seal of the Court, can be enter- 


tained. 


This Court has repeatedly held in the absence of 
any express statute, that bonds signed by the Supervisor 


and Town Clerk of a town, are presuined to be signed by 
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the proper officers to establish their authenticity, as 

commercial obligations <f the municipality, when it had 
corporate power under any circumstances to issue such 
securities, and it would be strange indeed, if the pre- 
sumption in favor of the authenticity of the bonds in 
question is not equally as strong when authenticated by 
the signature of the presiding Judge and Clerk and the 
seal of the Court. This attestation says these bonds 
were so signed, and the official seal attached ‘‘ under 
the order of the Court.’’ (See Bond, Record 4.) How- 
ever limited the recitals in the bond may be, the pre- 
sumptions which arise upon this record, in view of the 
fact that the plaintiff was a conceded dona fide purchaser 
of these securities, negatives any evidence introduced ; 
but what the record does disclose, instead of negativing 
these legal presumptions, absolutely confirm the facts 
that the subscription was duly made and the issue and 
delivery of the bonds was fully authorized, viz: (1) 
The Court found by the record introduced that the tax 
payers voted for the subscription, and thereby author- 
ized the issue of the bonds by the County Court in con- 
formity to the law of Missouri; (2) The County of 
Livingston paid all the interest coupons on the bonds as 
they respectively matured, to and including those falling 
due July rst, 1876, from the proceeds of taxes levied 
upon the taxable property of Chillicothe township. (See 
7th and goth finding in record p. 93.) The vote and 
the ascertained result duly canvassed and filed in the 
County Court, and the payment of interest for this long 
series of years by the proceeds of taxes levied upon the 
taxable property of the township, by the proper author- 
ities, further confirm the fact that the subscription was 
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made Fthe delivery of the bonds to the consolidated 
Company, viz: The St. Louis, Council Bluffs & Omaha 
Railroad Company, was thereby fully ratified. (3) 
Again, if further confirmation were needed, it is to be 
found in the action of the County Court when it was 
supposed that the decision of this Court in the Bates 
county case, had relieved the town of Chillicothe from 
any legal liability for the payment of the bonds, and in 
which they recited (as appears from their record) viz : 
‘‘ whereas, under and by virtue of said act above recited, 
viz: (an act to facilitate the construction of railroads in 
the State of Missouri. Approved March 23d, 1868) the 
County of Livingston for the use and in behalf of the 
municipal township of Chillicothe, did. in A. D. 1870, 
issue and deliver under said act above recited, to the St. 
Louis, Council Bluffs & Omaha Railroad Company, a 
series of bonds amounting to $12,000,”’ etc. etc. Here 
we have a specific declaration from the record of the 
County Court, (so much inquired for by counsel) 
that these bonds were delivered to the St. Louis, Council 
Bluffs & Omaha Railroad Company, under the act au- 
thorizing it to be done, passed by the General Assembly 
of the State of Missouri; in other words, an explicit 
affirmation of the fact that a// the preliminary steps 
necessary to give validity to the bonds had been com- 
plied with ; but the reliance of the County Court for 
relief from further payment on account of the issue of 
these bonds and coupons, was the supposed wzconstrtu- 
tionality of the law of Missouri authorizing their issue. 
The paramount consideration with the Court was as to 
how they could, after getting what they contracted 
for, avoid, . , , the payment of what they 
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had agreed to pay therefor. It is most strenuously in- 
sisted that this is, and ought to be, in view of the other 
facts equally clear from the record, an effectual estopal 
upon the County of Livingston to deny the subscription 
was made, the bonds duly issued or that the provisions 
of the law necessary to be observed in their issue had 


not in all respects been fully complied with. 


In the County of Scotland vs. Thomas, 94 U.S. 632, 
it was held by this Court under the provisions of the 
Missouri act, by one of the sections of which, viz. Sec. 
58 of the General Railroad Act of Missouri, (cited by 
counsel for plaintiff in error,) it is provided that, ‘‘any 
consolidated Company shall be subject to all the liabili- 
ties and bound by all the obligations of the Company 
within this State, which may be thus consolidated with 
one in the adjoining State, as fully as if such consolidation 
had not taken place, and shail be subject to the same 
duties and obligations to the State and be entitled to 
the same franchises under the laws of this State, as if 
the consolidation had not taxen place ;’’ that the consol- 
idation of one Company with another did not extinguish 
the power of the counties to subscribe or the privilege 
of the Company to receive subscriptions. The fact that 
the Company subscribed, nct having been negatived by 
any proof offered oz the part of the defendants, or by 
any finding of the Court, as was held by this Court in 
the case last cited, the power of the County to subscribe 
was a right and privilege of the Company, and passed 
with its other rights and privileges, into the new condi- 
tion of existence which it assumed upon its consolida- 


tion with another Company, «nd that the bonds were 
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fully authorized under such circumstances,to be issued to 
the consolidated Company, although voted in aid of one 
of the Companies before the consolidation occurred. 


In Menasha vs. Hazard, 102U. S. 81, this Court held 
that where a Railway Company was authorized at the 
time of its organization, to consolidate with another 
Company, under the law, and such consolidation was 
subsequently effected, that the bonds voted to the first 
Company were properly issued to the consolidated Com- 


pany. 


And in Harter vs. Kernochen, 103 U.S. 562, it was 
held, as in this case it must be presumed from the rec- 
ord of the County court,to which reference has been 
made, relative to the decision in the Bates county case, 
that as the deliverv of the bonds of the consolidated 
Company was by the direction or consent of the county, 
the latter is estopped, against the plaintiff, as a bona fide 
holder for value, from denying their validity. In the 
pending case we not only have this explicit recogni- 
tion of the proper issue and delivery of the bonds to the 
consolidated Company, but a most emphatic recognition 
of the authorized delivery of the bonds to the consoli- 
dated Company, by the levy and payment of taxes for 
a long series of years, to discharge the annual interest 
accruing upon these bonds, which were by their terms 
made pavable to the consolidated Company. 


See also Bonham rs. Needles, 103 U. S., 648, reaffirm- 
ing the principles of the Harter case. 


In the Bonhain case this Court said: ‘‘ the records 
of the township contain no evidence of the township 
meeting at which the qualified voters assented to the 
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jssue of bonds in payment of the donation voted on the 
19th of November, 1868, except a certificate of William 
Book claiming to be deputy clerk of Big Mound Town. 
In that certificate he stated that at an election held at the 
Yates school house on the 28th day of August, that the 
majority of the voters present. voted in favor of giving 
bonds to the Southeastern Railway for the bonus. This 
August 28th, 1869.’’ 

See also County of Tipton vs. Locomotive Works, 
103 U. S. 523, New Buffalo vs. Tron Company, 105 U. 
5S. 76. The bonds were issued by the township under a 
eneral statute of the State, and were voted for on the 
2nd of May, 1869, as a donation to the Chicago, Mich- 
igan & Lake Shore Railroad Company, whose road 
commenced at the north line of Indiana and extended 
northwardlv to the St. Joe river in Michigan, passing 
through the township of New Buffalo. This statute, 


cy 
“> 
2 


which was inexistence at the time the bonds were voted, 
provided (as the Missouri statute does in substance, ) 


‘s 


that the consolidated corporation should ‘*‘ pussess all 
the powers, rights and franchises conferred upon such 
two or more corporations, and shall be subject to all the 
restricttons and perform all the duties imposed by the 
provisions of their respective charters or laws or organ- 
ization, and all and singular their rights and interests 
in and to every species of property and things in action, 
when it shall be deemed to be transferred to and vested 
in such new corporation without any other deed or trans- 
fer.’’ Upon this state of the case it was held, ‘* That 
the aid voted must be deemed to have been given in 
view of the then existing statutes, authorizing two or 
more railroads forming a continuous connected line, to 
consolidate and form one corporation, and invested the 
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consolidated company with the various rights, properties 
and franchises of the constituent companies. 


See also Chickaming vs. Carpenter, 106 U. S., 663. 


This Court has repeatedly held that an actual and 
manual subscription on the books of the Company is not 
indispensably necessary to bind the municipality. See 


Nugent vs. Supervisors, 19 Wall, 241. 
County sf Moultrie v. Rockinham &¢., 92» 
U. S. 631. 


Andin the County of Cass vs Gillette. 100 U. S.,685, 
(also a Missouri case), the subscription was made by the 
County and for and in behalf of the county, and the valid- 
ityof the subscription depended upon what the Countv 
did acting in its municipal capacity in its own behalf and 
entered upon the - record ,@hich was, of course, proper) uy 
a statement that the county did subscribe a certain 
amount to the stock of the Company upon certain terms 
and conditions; this Court held that under these circum- 
stances, no manual subscription was necessary; that this 
was an effective declaretion and contract of subscription 
on behalf of the Company, and was consummated by 
the issue and delivery of the bonds, although in point of 
fact, as was conceded, there was no manual subscription 
to the stock of the Company by the county. And this 
Court in that case further held that, although it did 
not appear that the county court on behalf of the county, 
made any order to subscribe to the capital stock of the 
Company, yet inasmuch as ‘‘itdealt with the construc- 
tion committee of a branch of the road, and that the 
bonds in question were issued to said committee in pay- 
ment of stock, that this was a transaction which entitled 
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the county to the amount of stock subscribed.’’ And 
that *‘An actual manual subscription on the books of 
the Company was not necessary to entitle the county to 
the stock or to bind it as a subscriber thereto.’’ The 
dealings of the county court were with the committee, 
although the name of the Company was used; and that 
the transaction was complete without any affirmatory 
action of the Company, and the county was entitled to 
its stock whether certificates therefor were actually 
issued or not. Hence it follows if the municipality 
and the Company so dealt with each other with 
respect to the matter,. they were respectively bound, 
and estopped to deny, even without an express con- 
tract, that subscription had in substance been effectively 
made and acted upon. The subscription having been 
duly authorized and voted for in the first instance, upon 
no principle of law, could either party, after such acts and 
dealings, disaffirm or disavow its liability. 


Applying the principle of the foregoing case to the 
pending case, and bearing in mind that the County in 
issuing the bonds, acted ministerially but wholly with- 
in the power conferred by the taxpayers as evidenced by 
the final canvass of the vote taken, and the subsequent 
recognition of the fact that a subscription had been 
made by the County Court representing the township, 
and the acts of the municipality in levying taxes and 
paying interest upon the bonds for a long series of years, 
it is respectfully submitted that the liability of the 
County of Livingston is established beyond all cavil. 
And again, inthe case of the County of Moultrie vs. 
Rockingham Bank 92 U. S..631, this Court there as- 


* Q@mal aopaciakhy oo urkem ao un This Cada, Bs ry * 
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serted the same general principles, and which were 
specifically approved in the Cass County case above 
cited. 

In the Missouri case, of Bates County vs. Winters, 112 
U. S. 325, it was expressly held by this Court, that un- 
der the Missouri statute, the consolidation of two or 
more companies under the general law could not in- 
validate a subscription made® the stock of either Com- 
‘pany or the delivery of the bonds to the consolidated 
company in payment of the subscriptions, and *‘as the 
Lexington, Chillicothe & Gulf Co. was organized under 
the General Railroad Law of Missouri, which authorized 
consolidations, the subsequent consolidation of that 
Company with another organized under the same law, 
did not avoid the subscription which was made to its 
stock on the 17th of June, andthe bonds issued for the 
payment of the subscription wee properly delivered to 
the consolidated compaiy. This has been many times 
decided. See also New Buffalo v. [ron Company 105 


U. S. 73, and cases there cited. 


In view of the facts presented by this record and the 
rule of decision as established by thes Court, it is be- 
lieved that there can be no question as to the validity 
of the bonds involved and their authorized issue and de- 
livery to the consolidated company named as payee upon 
the face of the bonds; and keeping view of the legal pre- 


~~ 
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sumptions in favor of a compliance with all the essential 
conditions of the law, which must be indulged in, in 
behalf of the plaintiff below as a Jona fide purchaser for 
value, and the repeated ratifications of the acts of the 
County Court in the issue and delivery of the bonds, by 
the levy of taxes for along period of years to pay interest 
upon them, all irregularities. if any, in the simple exer- 
cise of the powerconferred by the taxpayers—the sub- 
stantial conditions upon which the subscription was 
authorized having been | complied with, and in no sense 
disregarded—the validity of of these bonds in the hands of 
the Bank cannot be questioned. 


It is said by counsel that the County Court was 
not composed of all the members elect; to this it is re- 
plied it is sufficient that it was done at a regular term 
and a majority or quorum were present and no pre- 
sumptions can be entertained to gainsay this. Itis also 
said that the finding is, that the railroad was constructed 
in 1871 by the St. Louis, Council Bluffs & Omaha Rail- 
road Company, and not by the Chillicothe & Omaha 
Railroad Company, and the bonds were to be issued 
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when the roadbed was completed; from which it is t- 
fered, (although it is not exactly clear from the state- 
ment of the counsel what is meant) that the consolida- 
tion was effected on the 20th of September, 1870, and 
the bonds were to be issued when the roadbed was com- 
pleted. (Brief of plaintiffin error p. 7) The supposed 
ground of assault seems to be that the bonds were issued 
and delivered before the completion of the road, but the 
petition of the taxpayers states, and the condition upon 
which the subscription was made, asserts (see record 
p. 77) that ‘‘the bonds to be issued to said Company 
when it shall have continuously graded its roadbed on 
or near its present located survey from the city of 
Chillicothe to the western boundary of WLivingstoa 
County,’’ and not upon the completion of the road as is 
erroneously assnmed. 


For the foregoing reasons it is submitted that the 
judgment of the Court below should be affirmed. 


G. §. ELDREDGE, 
Counsel for Deft. in Error. 
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when the roadbed was completed; from which it is - 
fered, (although it is not exactly clear from the state- 
ment of the counsel what is meant) that the consolida- 
tion was effected on the 20th of September, 1870, and 
the bonds were to be issued when the roadbed was com- 
pleted. (Brief of plaintiffin error p. 7) The supposed 
ground of assault seems to be that the bonds were issued 
and delivered before the completion of the road, but the 
petition of the taxpayers states, and the condition upon 
which the subscription was made, asserts (see record 
p. 77) that ‘‘the bonds to be issued to said Company 
when it shall have continuously graded its roadbed on 
or near its present located survey from the city of 
Chillicothe to the western boundary of Wivingsto. 
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County,’’ and not upon the completion of the road as is 


erroneously assimed. 


For the foregoing reasons it is submitted that the 
judgment of the Court below should be affirmed. 


G. S$. ELDREDGE, 
Counsel for Deft. in Error. 
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WILLIAM G. ASHER VS. THE STATE OF TEXAS. 


1 Caption. 


THe Strate or Texas, County of Travis: 


Ataterm of the hon. court of appeals of the State of Texas, begun and 
holden at Austin within, the said State of Texas, in the court-room of 
said court, on the 4th day of April, A. D. 1887, and ending on the 
25th day of June, A. D. 1887—present, the Hon. John P. White, 
presiding judge; Hon. Sam. A. Willson and J. M. Hurt, judges; 
also Hon. W. L. Davidson, assistant attorney general for the State 
of Texas, and James L. White, clerk of said court—a full bench 
being present, the following cause came on for trial, to wit: 


Ex parte Witt1aM G. AsHER. No. 5565. 
From Harris county, Texas. 
2 THe Srate or Texas: 


Before the Honorable Court of Appeals, to the Austin Term, A. D. 
1887. 


Ex parte Wu. G. ASHER. 


To the honorable the judges of the court of appeals of the State of 

Texas, at Austin: 

The humble petition of Wm. G. Asher respectfully represents 
unto your honorable court that petitioner is a dona fide resident 
citizen of the State of Louisiana, and as such citizen of said State did 
on the 27th day of May, A. D. 1887, and about one month prior there- 
to, pursue in the State of Texas a calling and business lawful under 
the Constitution and laws of the United States, to wit, the occupa- 
tion of drummer or solicitor of trade by sample or otherwise for 
goods and wares manufactured in the said State of Louisiana; that 
on or about the 27th day of May, A. D. 1887, petitioner was arrested 
by one Geo. Ellis, who, he is informed, believes, and charges, is the 
sheriff of Harris county, in the State of Texas, and that on the 28th 
day of May, A. D. 1887, petitioner was tried before one Jas. A. Breed- 
ing, a justice of the peace of precinct No. 1, in and for said county 
of Harris, State of Texas, upon the charge of pursuing the occupa- 
tion of commercial traveler, drummer, salesman, or solicitor of trade, 
by sample or otherwise, without a license, then and there found 
guilty and fined in the sum of thirty-five dollars and costs; and for 
failure to pay said fine and costs your petitioner was remanded to 
the custody of the aforesaid sheriff under a writ of commitment 
issued by said justice of the peace, a copy whereof is hereunto at- 
tached and made a part of this petition ; and petitioner is now by 
said sheriff restrained in his liberty by virtue thereof. Your humble 
petitioner alleges that the statute law of the State of Texas, under 

which your petitioner is restrained in his liberty, is uncon- 
3 stitutional and void in this: That it contravenes the Consti- 
tution of the United States and is in violation of and repug- 
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nant to the interstate commerce clause of the Constitution of the 
United States and the laws of Congress passed thereunder; that the 
said State law under which your petitioner is held, to wit, article 
4665, chapter 17, of the General Laws of the State of Texas, passed at 
the special session of 1882, imposing a license tax upon drummers 
and others selling by sample, is a regulation of interstate commerce, 
and, therefore, unconstitutional as applied to the citizens of other 
States. 

Wherefore your petitioner humbly prays this honorable court to 
grant him the most gracious writ of habeas corpus that the matters 
and things herein alleged be inquired into, and, upon hearing, that 
your petitioner be awarded his liberty. 

Your petitioner humbly presents this his application for the writ 
of habeas corpus to the honorable court of appeals of the State of 
Texas for this: That he is illegally restrained in his personal lib- 
erty, and is advised and avers that adequate and immediate relief 
to your humble petitioner would not be afforded him by suing out 
writ of habeas corpus before a county or district judge in this State, 
as your petitioner believes and avers that he judiciary of the inferior 
tribunals of the State of Texas would prefer that the matters herein 
set out and the law herein at issue be passed upon by the honorable 
court of appeals, and your petitioner avers that, in event the inferior 
courts refused to award petitioner his liberty under the writ of ha- 
beas corpus, his remedy would be by appeal to your honorable court, 
which petitioner believes would involve and consume valuable time 

to your petitioner under illegal duress and greater expense to 
a the State of Texas than by directly applying to this honor- 
able court for said writ. Wherefore your petitioner humbly 


prays as before. 
WM. G. ASHER. 


Strate or Texas, County of Harris : 


Before the undersigned authority this day personally appeared 
Wm. G. Asher, who, after being by me first duly sworn, deposes and 
on oath says that the allegations of the foregoing petition are true 
according to the belief of the petitioner. 

M. KIR|LICKS, 


Notary Public, Harris Co., Texas. 


Endorsed: Hx parte Wm.G. Asher. Petition for the writ of ha- 
beas corpus. 


THE StTaTE OF Texas, County of Harris : 
In Justice Court, 1 Precinct, Harris Co., to the Special Term, 1887. 


To the sheriff or any constable of Harris county, Greeting: 


Whereas on the 28th day of May, A. D. 1887, Wm. G. Asher, 
charged with the offense of pursuing occupation without license, 
was convicted thereof, and the penalty assessed at $35.00 dollars fine, 
together with the further sum of $20.45 dollars costs in that behalf 
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expended, you are therefore commanded to take the body of said 
Wm. G. Asher and him safely keep until said fine and costs 
5 be paid. 
Herein fail not, but of this writ make due return, as the 
law directs, showing how you have executed the same. 
Given under my hand this 28th day of May, 1887. 
JAMES A. BREEDING, 
Justice of the Peace of Precinct No.1, Harris County. 


ee $35 00 
NED cine vmmpened 10 00 
ID sete vpniiisietiniibinbeiiniiihe 4 95 
Eu 6 50 
$56 45 

Endorsed on reverse side: No. —. In Harris county justice 


court, 1 precinct. Commitment. The State of Texas vs. Wm. G. 
Asher. Copy. 
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To the honorable the court of appeals of the State of Texas: 


The undersigned, the county judge of Harris county, Texas, hav- 
ing been advised that one Wm. G. Asher has petitioned your honor- 
able court for a writ of habeas corpus to inquire into the cause of his 
detention in the county jail of said county and his alleged illegal 

restraint by virtue of atrial and ¢onviction for a misde- 
6 meanor offense, and, having been further advised that the 

object of the said inquiry is to determine the constitution- 
ality of the law under which said conviction was had, respectfully 
joins in the request to the honorable the court of appeals that the 
said writ be granted; that the matters set out in said Asher’s peti- 
tion and the law therein cited at issue be passed upon by the honor- 
able court of appeals of the State of Texas. 

Houston, June 9th, 1887. 

Respectfuily submitted, W. C. ANDERS, 
County Judge, Harris County. 


Strate or Texas, County of Harris: 


Before the undersigned authority this day personally appeared 
John A. Kirlicks, who, after being by me first duly sworn, deposes 
and on oath says that Gustave Cook, judge of the criminal district 
court of Harris and Galveston counties, is at the present time not 
within his judicial district. 


JOHN A. KIRLICKS. 
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Sworn to and subscribed before me this 9th day of June, A. D. 


1887. 
W. C. ANDERS, 
County Judge, Harris County. 
7 Endorsed: Ex parte Wm. G. Asher. 5565-5. Petition for 


writ of habeas corpus. Filed, court of appeals, June 9, 1887. 
James L. White, clerk, by John Oxenford, deputy. 


8 The State of Texas to the sheriff of the county of Harris, 
Greeting: 

Whereas it has been made to appear to the court of appeals of 
H the State of Texas, by original application for the writ of habeas 
f corpus addressed to the said court, that William G. Asher is illegally 
restrained of his liberty and is held in custody by George Ellis, the 
sheriff of Harris county, Texas, these presents are to command you 
to — before the said court of appeals, at Austin, Texas, at 2 
o’clock p. m., on Saturday, June 11, 1887, the body of said Wm. G. 
Asher, when and — you will show cause why you hold the said 
William G. Asher in custody. 

Herein fail not and make due return of this writ. 

Witness the Hon. John P. White, presiding judge of the court of 
appeals of Texas. Done at Austin this tenth day of June, 1887. 

JOHN P. WHITE, 
Presiding Judge. 


The service of the above and foregoing writ of habeas corpus upon 
the sheriff of Harris county is waived, and return is hereby made 
upon said writ that said Wm. G. Asher is held by said Geo. Ellis, 
sheriff of Harris county, Texas, by virtue of a writ of commitment 
issued by Jas. A. Breeding, justice of the peace in and for Harris 
county, Texas, for fine and costs adjudged against said Asher for 
pursuing occupation without license. 

GEO. ELLIS, 
Sheriff of Harris Co., Texas, 
By M. C. McLEMORE, Counsel. 


9 Endorsed: Ex parte Wm. G. Asher. 5565-5. Writ of 
habeas corpus. Filed, court of appeals, June 10th, 1887, Austin, 
Texas. James L. White, clerk, by John Oxenford, deputy. 


10 Before the Hon. Court of Appeals of the State of Texas, on 
Habeas Corpus Trial. 


Ex parte Wo. G. ASHER. 


The following statement of facts in this case are agreed upon by 
and between the State and defendant: 


Ist. Section 3, chapter 17, of the General Laws of the State of Texas, 
passed at the call session of the 17th Legislature, amending article 
4665, chapter 1, title 95, of the Revised Statutes, as amended March 
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24, 1881, approved May 4th, A. D. 1882, provides that there shall 
be levied on and collected from every commercial traveller, drum- 
mer, salesman, or solicitor of trade, by sample or otherwise, an an- 
nual occupation tax of thirty-five dollars, payable in advance, and 
payable to the comptroller of public accounts, and making a mis- 
demeanor offense finable in a sum not less than twenty-five nor 
more than one hundred dollars, upon the demand of the tax collector 
of any county of the State or any peace officer of said county, the 
failure to exhibit to such officer the comptroller’s receipt above 
mentioned. 

2d. Article 110, chapter 5, title 4, of the Penal Code of the State 
of Texas, provides that “ any person who shall pursue or follow any 
occupation, calling, or profession, or do any act taxed by law with- 
out first obtaining a license therefor shall be fined in any sum not 
less than the amount of the taxes so due, and not more than double 
that sum. 

3d. Wm. G. Asher is a resident and citizen of the city of New 
Orleans, State of Louisiana, and on the 27th day of May, A. D. 1887, 
and for about the period of one month prior thereto, was engaged 
in the business of soliciting trade by the use of samples for the house 

for which he worked as drummer, in the city of Houston, 
11 Harris county, State of Texas, said house being Chas. G. 
Schulze, of New Orleans, Louisiana, who was a manufacturer 

of rubber stamps and stencils, for the sale of which said Asher was 
then and there soliciting orders or trade. While engaged in the act 
of drumming for said Charles G. Schulze, and for the claimed offense 
of not having taken out the required license for so doing said busi- 
ness, the defendant, Wm. G. Asher, was arrested by one Geo. Ellis, 
sheriff of said county of Harris, State of Texas, and carried before 
the Hon. James A. Breeding, a justice of the peace of precinct No. 1 of 
said county of Harris, State of Texas, and fined for the offense of 
pursuing the occupation of drummer without a license. It is ad- 
initted that Chas. G. Schulze is engaged in manufacturing in New 
Orleans, State of Louisiana, and in seiling rubber stamps and sten- 
cils, and that it was a line of such articles for the sale of which the 
said defendant, Wm. G. Asher, was drumming at the time of his 
arrest; that the relator, Asher, was soliciting said orders and was 
making said sales for his said non-resident employers in the county 
of Harris and in the State of Texas. 

We hereby agree that the above and foregoing is a true and cor- 
rect statement of the facts of this case. 

JOHN A. KIRLICKS, 
Counsel for Asher. 
W. L. DAVIDSON, 
Ass’t Alt’y Gen’l for the State. 


Endorsed: Ex parte Wm. G. Asher. Agreed statement of facts. 
Filed, court of appeals, Jun. 10, 1887, Austin, Texas. James L. 
White, clerk, by John Oxenford, deputy. — 
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12 Opinion by Presiding Judge, John P. White. 


In Court of Appeals of Texas. 
Ex parte Wm. G. AsHer. 5565. 5th Assignment. 


Habeas corpus from Harris county. 


This is an original application to this court for the writ of habeas 
corpus, in which it is alleged that the applicant is illegally restrained 
of his liberty for failure and refusal to pay a fine of thirty-five dol- 
lars—$35.00—im posed upon him by a justice of the peace of Harris 
county on the charge of pursuing the occupation of a commercial 
traveller, drummer, or solicitor of trade by sample, without having 
paid the occupation tax prescribed by law on said occupation. 

It is admitted that. applicant is a citizen of Louisiana and that he 
did pursue such occupation in Harris county, State of Texas, with- 
out having paid said occupation tax. It is admitted that the law 
has been violated as charged, ‘but it is alleged that the statute law 
of the State of Texas, under which petitioner was tried and is re- 
strained in his liberty, is unconstitutional and void, in that it is in 
violation of, repugnant to, and contravenes the interstate commerce 
clause of the Constitution of the United States. 

Thus it will be seen that a direct attack is made upon the consti- 
tutionality of our State law which regulates the matter, and the 
question of its constitutionality is the only one to be determined on 
this proceeding. We find the statute complained of in chapter XVII, 
General Laws, called session of the 17th Legislature, pp. 18, 19, et 
seq., and the particular provision attacked, which is in part an 
amendment to article 4665, Rev. Stats., reads as follows, viz: 

“From every commercial traveler, drummer, salesman, or 
13 solicitor of trade by sample or otherwise an annual occupa- 
tion tax of thirty-five dollars, payable in advance: Provided, 
That the tax herein required to be paid by such commercial travy- 
eler, drummer, salesman, or solicitor shall be paid‘to the comp- 
troller of public accounts, whose receipts, under seal, shall be evi- 
dence of the payment of such tax: And provided further, That no 
county, city, or town shall levy or collect any occupation tax upon 
such commercial traveler, drummer, salesman, or solicitor: Pro- 
vided, That nothing herein contained shall apply to any one solic- 
iting subscriptions for religious, literary, or historical books or maps, 
or to persons soliciting for nurseries, newspapers, and grave stones: . 
Provided further, That every commercial traveler, drummer, sales- 
man, or solicitor of trade shall, on demand of the tax collector of 
any county of the State or any peace officer of said county, exhibit 
to such officer the comptroller’s receipt above mentioned; and every 
commercial traveler, drummer, salesman, or solicitor of trade who 
shall fail or refuse to exhibit said receipt to such officer on demand 
bv him shall be deemed guilty of misdemeanor and fined in a sum 
not less than twenty-five nor more than one hundred dollars.” 
This is a general law, and an infraction of its provisions is ex- 
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pressly declared to be a misdemeanor punishable by fine. Another of 
our general statutes provides that in misdemeanor cases where a party 
has been legally tried and fined he may be imprisoned in the county 
jail until said fine and costs are paid, so that, if the statute in ques- 
tion be constitutional, a party convicted for its violation may suffer 
conjointly both fine and imprisonment. 

It is urgently contended that this statute is in conflict with 
article 1, section VIII, subdivision 3, of the Constitution of the 

United States, which declares that Congress shall have the 
14 power “to regulate commerce with foreign nations and among 

the several States and with the Indian tribes;” and we are 
most confidently cited by counsel for applicant in support of this 
position to the case of Robbins v. Taxing District of Shelby County, 
recently decided by the Supreme Court of the United States, March 
7th, 1887, in which it was in substance held that “a statute impos- 
ing a license tax upon drummers and others selling by sample 
within a certain taxing district isa regulation of interstate com- 
merce, and therefore unconstitutional as applied to the citizens of 
other States.” 

We are free to admit that a majority of the court in that case so 
held the law to be. We are free to admit that if the decision of the 
majority be correct it settles the law of this case in favor of the 
position assumed for applicant. We are further free to admit that, 
in all cases involving clearly and unquestionably the constitution- 
ality and validity of State laws with reference to provisions of the 
Constitution of the United States, the decisions of the Supreme 
Court of the United States, clearly, certainly, and unequivocally 
expressed upon those questions, should and ought to be binding 
upon the State courts, because we fully recognize that “ it is essential 
to the protection of the national jurisdiction and to prevent collision 
between the State and national authority that the final decision 
upon all questions arising in regard thereto should rest with the 
courts of the Union” (Cooley’s Const., Lim., 5 ed., p. 16); but such 
decisions, no more than the decisions of the State courts, are or 
should be binding upon the latter, if, in themselves, unwarranted 
assumptions of constitutional authority, invocations of the Federal 
power, where such power does not and never was intended to apply 

and operate; and, moreover, where said decisions are directly 
15 in conflict with well-adjudicated cases of the same court which 

are not overruled and which, in addition to their equal au- 
thority, are based upon fundamental and eternal principles of reason, 
justice, and right. 

We do not propose to enter upon a discussion anew of the delicate 
and important question of interstate commerce—a question so often 
and so ably discussed in the debates upon the adoption of the 
Federal Constitution, when the patent defects of the articles of con- 
federation, intended to be corrected, were directly present in the 
minds and experience of the framers of that instrument—a question 
so often discussed, much more ably than we could possibly hope to 
du, in the many adjudicated cases which have come under judicial 
investigation in the Supreme, circuit, and district courts of the 
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United States and courts of last resort in the various States of the 
Union, as well as in the standard elementary treatises of recognized 
authority; on the contrary, we shall content ourselves with simply 
stating certain elementary principles of Government involving 
the questions, and then cite the authorities bearing directly upon 
the issue presented in this case. 

Mr. Cooley, in his work on the Law of Taxation, says: “The Fed- 
eral Constitution also provides that Congress shall have the power to 
regulate commerce with foreign nations and among the several 
States and with the Indian tribes. The Constitution and the laws 
made in pursuance thereof being supreme over the several States, 
the power of the regulation cannot be interfered with, limited, or 
restrained by any exercise of State authority. When, therefore, it 
is held that the power to tax is at the discretion of the authority 
which wields it, a power which may be carried to the extent of an 
annihilation of that which it taxes, and therefore may defeat and 

nullify any authority which may elsewhere exist for the pur- 
16 pose of protection and preservation, it follows as a corollary 

that the several States cannot tax the commerce which is reg- 
ulated under the supremacy of Congress. But a tax on property 
that may be subject to commerce under congressional regulation 
is not a tax on commerce.” Page 62. 

As to the general power of taxation of business, the learned 
authorsays: “Government may, in the discretion of its Legislature, 
levy a tax on every species of property within its jurisdiction ; or, 
on the other hand, it may select any species of property, and tax 
that only. The same is true of occupations. Government may tax 
one or it may tax all. There is no restriction upon its power in 
this regard, unless one expressly imposed by the Constitution.” Td., 
p. 384. Again he says: “A tax on the privilege of following any 
particular employment is usually confined to those which, in some 
particular, are exceptional, either because supposed to be specially 
profitable or because they require special regulations, or because 
the privilege is in the nature of a franchise, or because they supply 
a general demand, so that the burden imposed will be generally 
distributed. But no employment is absolutely exempt from the 
liability to be taxed. ‘The necessities of the Government may re- 
quire that the lowest employment, as well as the most lucrative, 
shall contribute to its support, and if any is exempted motives of 
policy will govern the discrimination. When the tax takes the 
form of a tax on the privilege of following an employment, conven- 
ience in collecting will commonly dictate the requirement of a 
license, and the person taxed will be compelled to pay the taxes 
as a condition to the right to carry on the business at all. In such 


a case the business carried on without a license will be illegal, and 


no recovery can be had upon contracts made in the course of it.” 


Id., p. 385. 
In his invaluable work on taxation Mr. Desty sums up the 
17 doctrine thus: “A law imposing a license tax upon transient 


persons doing business within the State does not violate the 
provisions of the Federal Constitution. Transient persons selling 
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goods within the State by wholesale or retail, on land or on water, 
are liable to pay a license tax. ‘To authorize a person to sell foreign 
merchandise without a license he must have received it in exchange 
for articles of his own manufacture or for prcductions of his own 
agriculture. The mere fact that a clerk, merchant, or other person 
solicits orders or favors in his business does not necessarily bring 
him within the law authorizing a license tax to be imposed upon 
sulicitors. The law means persons engaged in that particular class 
of business for a profit or as a means of livelihood. * * * A 
drummer or commercial traveler is not a peddler, because he does 
not carry with him the goods sold. <A State law imposing a license 
fee upon merchants who go from place to place soliciting orders is 
not unconstitutional, as involving a duty or impost on imports or a 
regulation of commerce or unequal taxation. It is a legitimate tax 
on business.” 2 Desty on Taxation, pp. 1389, 1390. 

We will now cite some of the State decisions involving this ques- 
tion. In Ward v. Maryland, 31 Md., 279, it was held “ That it is 
within the power of the State to tax, in the shape of a license, any 
trade, business, or occupation, when carried on in its borders by those 
who are not permanent residents of the State, whether foreigners or 
citizens of other States; that even if this law is to be regarded as re- 
strictive, as to non-residents, and discriminating, in favor of her 
own citizens, in its character and design, it still simply imposes a 
tax upon a. particular business carried on in a particular mode 
within the limits of the State, which it is perfectly competent for 

the Legislature to regulate and restrain.” That case was car- 
18 ried to the Supreme Court of the United States and its dispo- 
sition therein will be noticed hereafter. 

In Cole v. Randolph, 31 La. Ann., 535, it was held “ That the law 
imposing a license tax on transient persons doing business within 
the State does not violate that provision of the Constitution of the 
United States vesting in Congress the exclusive power to regulate 
commerce among the several States.” 

In Sears v. Board of Commissioners of Warren County, 36 Ind., 
267, it was beld that the provision contained in “An act concerning 
licenses to vend foreign merchandise,” ete., which required a license 
fee to be paid by traveling merchants and peddlers who are not resi- 
dents of the State to vend foreign merchandise, is not in conflict 
with the interstate commerce clause in the Constitution of the United 
States. 

In Robbins v. Taxing District, 13 Lea., 303, it was held that the 
law providing that drummers and all persons not having a regular 
licensed house of business in the Taxing District, offering for sale 
or selling goods, wares, and merchandise therein by sample, shall 
be required to pay a specified privilege tax, is constitutional and 
valid. This case went to the Supreme Court of the United States 
and its reversal is the decision applicant relies on here. 

Let us now cite some of the leading cases decided in the United 
States district and circuit courts: 

In re Randolph was from the circuit court of the district of Ne- 
vada. It was therein held that a statute of Nevada, which provided 
2—1149 
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that every traveling merchant, agent, or drummer, or other person 
selling or offering to sell any goods, wares, or merchandise of any 
kind to be delivered at some future time, or carrying sam ples and 
selling or offering to sell goods, wares, or merchandise of any kind 

similar to such samples, to be delivered at some future time, 
19 should procure a license, etc., and further providing that any 

person pursuing such occupation without license should be 
guilty of a misdemeanor, did not violate the constitutional pro- 
visions relative to laying duties or imposts on imports and inter- 
state commerce. 2 Federal Reporter, 65. 

In a most elaborate and well-considered opinion in Ex parte Thorn- 
ton, in the circuit court for the eastern district of Virginia, Hughes, 
D. J., cites and reviews all the leading cases, and his conclusions, as 
stated in the syllabus, are: “If the Legislature of a State frames a 
law relating to merchants and sample merchants with the intention 
to discriminate against non-residents in favor of residents and 
against goods in other States sold by sample, in favor of goods held 
within the State for sale, and if the legislation has this practical 
effect, then such provisions are null and void and all arrests and 
‘prosecutions under these are illegal. The Legislature has the right 
to discriminate against sample merchants in favor of merchants, 
the State being the sovereign mistress of her own policy in determin- 
ing what classes she shall levy a license tax upon and what classes 
she shall exempt from such taxation and deciding how lightly or how 
heavily she shall make such tax. The assumption that a merchant 
is necessarily a resident and that a sample merchant is necessarily 
a non-resident is an arbitrary one and one which a court of justice 
has no right, by mere inference, to accept as true. It is only when 
a law discriminates against a foreign resident of a certain class or 
against the goods held in another State for sale in favor of a resi- 
dent of the same class and goods held within the State for sale that 
it is obnoxious to the provisions of the National Constitution in re- 
lation to the privileges and immunities of citizens of the several 

States or the regulation of commerce with foreign nations and 
20 among the several States or the prohibition of laying impost 
or duties on exports or imports.” 12 Federal Reporter, 529. 

In Memphis and Little Rock R. Company v. Nolan, circuit court 
western dist. of Tennessee, it was held that “a license or privilege 
tax imposed by a State on the business of an express company 
engaged solely in commerce between the States, where there is no 
intention by this means to obstruct or prohibit the business, is not un- 
constitutional.” The learned judge, delivering the opinion, says: 
“ As I read the cases the principle is that so long as it is not a direct 
tax on property carried in the commerce between the State, im- 
posed either on the goods or |indirectly collected from them, and is 


only a tax on the franchise granted to the carrier in consideration 


of the grant, or, what is the same thing, a tax or tribute demanded 
for the privilege of doing business, the prohibition of the Constitu- 
tion does not apply. Of course, in analogy to our State adjudica- 
tions, if, under the disguise of taxing a franchise or privilege, the 
State should undertake, by excessive taxation, to obstruct or prohibit 
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the business of interstate commerce, the Constitutional provision 
would protect against it.” 14 Federal Reporter, 532. 

We might cite many other authorities which, upon principle, are 
in alignment with the foregoing, taken from elementary authors 
and from the State and subordinate Federal courts, but these are 
sufficient to serve to illustrate the unanimity with which the question 
has been settled in so many various tribunals of standing and ability, 
inferior to none in the country. Anovther fact connected with these 
decisions is the unanimity and confidence with which they cite and 
rely upon the decisions of the Supreme Court of the United States 
in support of the conclusions they announce. This becomes pass- 
ingly singular when the Robbins case, here relied on, states an en- 

tirely different and contradictory rule, and that, too, without 
21 overruling previous decisions of the same court in diametrical 
opposition to it. 

Let us cite some of these decisions: 

In Nathan v. Louisiana, Justice McLean says: “ Now, the Fed- 
eral Government can no more regulate the commerce of a State than 
a State can regulate the commerce of the Federal Government. * * 
* The taxing power of a State is one of the attributes of sover- 
eignty ; and when there has been no compact with the Federal Gov- 
ernment or cession of the jurisdiction for the purposes specified in the 
Constitution this power reaches all the property and business within 
the State which are not properly denominated the means of the 
General Government, and, as laid down by this court, may be exer- 
cised at the discretion of the State. The only restraint is found in 
the responsibility of the members of the legislature to their constit- 
uents. IPf this power of taxation by a State within its jurisdiction 
may be restricted beyond the limitations stated, on the ground that 
the tax may have some indirect bearing on foreign commerce, the 
resources of a State may be thereby essentially impaired, but the 
State power does not rest on a basis so undefinable. Whatever ex- 
ists within its territorial limits in the form of property, real or per- 
sonal, with the exceptions named, is subject to its laws, and also 
numberless enterprises in which its citizens may be engaged. These 
are subjects of State regulation and State taxation, and there is no 
Federal power under the Constitution which can impair this exer- 
cise of State sovereignty.” 8 How., U.S., 73. Same doctrine is de- 
clared in City of N. York v. Miln, 11 Peters, 102. 

In Gibbons v. Ogden, 9 Wheat., 203, the court, in commenting on 
inspection laws, uses this language: “ They form a portion of that 
immense mass of legislation which embraces everything within the 

territory of a State not surrendered to the General Govern- 
22 ment, all of which can be most advantageously exercised by 
the States themselves. Inspection laws, quarantine laws, 
health laws of every description, as well as laws for regulating the 
internal commerce of a State, are a component part of this mass. 
* * * No direct general power over these objects is granted to 
Congress, and consequently they remain subject to State legislation.” 
See also License Cases, 5 How. U. S8., 504. 
In Woodruff v. Parham, 8 Wallace, 123, it was held that “a uni- 
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form tax imposed by a State on all sales made in it, whether they 
be made by citizens of itor citizens of some other State, and whether 
the goods sold are the produce of that State enacting the law or of 
some other State,is valid.” This doctrine was reaffirmed in Henson 
v. Lott, Jd., 148, where the same statute was involved, and after dis- 
cussing the validity of the statute that profound jurist, Mr. Justice 
Miller, concludes his opinion by saying: “ As the effect of the act is 
such as we have described, and it institutes no legislation which dis- 
criminates against the products of sister States, but merely subjects 
them to the same rate of taxation which similar articles pay that 
are manufactured within the State, we do not see in it an attempt 
to regulate commerce, but an appropriate and legitimate exercise of 
the taxing power of the State.” 

When the case of Ward v. Maryland, supra, came before the Su- 
preme Court the judgment of the State court was reversed and the 
act declared invalid, not, indeed, as in contravention of the inter- 
state commerce provision, but because it imposed a discriminating 
tax upon non-resident traders, trading in the limits mentioned, and 
that it was, pro tanto, repugnant to the Federal Constitution and 

void. The provision of the Constitution which was violated 
23 vas that which guaranteed and secured to the citizens of each 

State all privileges and immunities of citizens in the several 
States. Const., art. IV, sec. II; 12 Wallace, 418. Mr. Justice 
Bradley alone dissented, he being of opinion that the act violated 
the interstate commerce clause, and that it would so do, “ although 
it imposed upon residents the same burden for selling goods by 
sample as is imposed upon non-residents.” 

In the subsequent case of Osborne v. Mobile, 16 Wallace, 479, 
opinion by Chief Justice Chase, it is said: “It is as important to 
leave the rightful powers of the State in respect to taxation unim- 
paired as to maintain the powers of the Federal Government in 
their integrity.” He further says, speaking of the decision in case 
of State tax on railway gross receipts, 15 Wallace, 284: “.The whole 
_court agreed that a tax on business carried on within the State and 
witbout discrimination between its citizens and the citizens of other 
States might be constitutionally imposed and collected.” 

These two last cases are directly in point. They were decided by 
an unanimous court. They are not overruled in Robbins v. The 
Taxing District, relied upon by applicant in this case. They are 
directly in conflict with the Robbins case, and the Robbins ease is 
simply the opinion of a majority and notof the whole court. Waite, 
Chief Justice, in, to our minds, an unanswerable opinion, concurred 
in by those profound and eminent jurists, Field and Gray, dissented 
from the doctrine announced. Under such circumstances we do not 
feel bound by the Robbins decision, and not believing it to be the 
law of this land we will not consider it as of Linding force upon us. 

As conclusive as is to our minds the able dissenting opinion of 
the Chief Justice, there are one or more views of the case which he 

did not elaborate, and which, in our opinion, should con- 
24 demn the doctrine announced. 
The strongest position tending to support the doctrine of 
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the Robbins case is, perhaps, that taken in Brown v. The State of 
Maryland, 12 Wheaton, 419. It was there said: “Any charge on 
the introduction and incorporation of the articles of commerce into 
and with the mass of property in the country must be hostile to 
the power given to Congress to regulate commerce, since an essen- 
tial part of that regulation and principal object of it is to prescribe 
the regular means of accomplishing that introduction and incorpora- 
tion.” The result of the reasoning in that case was, says Judge Story, 
“That whatever restrains or prevents the introduction or importa- 
tion of passengers or goods into the country authorized and allowed 
by Congress, whether in the shape of a tax or other charge, or 
whether before or after their arrival in port, interferes with the ex- 
clusive right of Congress to regulate commerce.” Dissenting opinion 
in City of New York vs. Miln, 11 Peters, 161. 

Now for the application of this doctrine to the Robbins case. In 
the opinion of a majority of the court it 1s conceded that the Ten- 
nessee law is not obnoxious to constitutional objection, either Federal 
or State, in so far as the citizens of Tennessee are concerned, and 
that as to them it may be legally and rigidly enforeed—enforced by 
criminal prosecution accompanied with appropriate fines and pen- 
alties; in other words, that as to the citizens of Tennessee it matters 
not that the action of the State may allow them to restrain and 
prevent the introduction of goods into the country and be valid, 
the same action is invalid as to citizens of other States, merely be- 
cause they are citizens of other States. Such doctrine, to say the 
least of it, is anomalous, if not paradoxical. 

Again, as stated in the beginning of this opinion, our 
25 statute makes it a misdemeanor far a person to pursue the 
occupation of drummer, commercial traveler, or salesman by 
sample without having first paid a license therefor. ‘To do so is 
a criminal offense. In the Robbins case, under a law of similar 
character, it is conceded the State had the right to pass and enforce 
such law against its own citizens, but the startling doctrine is an- 
nounced that this same law is invalid and unconstitutional and 
incapable of enforcement as to persons not citizens of the State who 
invade its territory and wantonly violate said law within its juris- 
diction; in other words, that a general law of a State, penal in 
character and violative of neither the Federal or State constitution, 
is binding upon none save its own citizens. 

We have been accustomed to accept as elementary truth the doc- 
trine that criminal laws are not respectors of persons, nor indeed 
can it be, and that as to them no class of individuals may claim 
special immunity. Upon this subject the Supreme Court of the 
United States, in the City of New York vs. Miln, emphatically say: 
“No one will deny that a State has aright to punish any individual 
found within its jurisdiction who shall have committed an offense 
within its jurisdiction against its criminal laws. We speak not here 
of foreign embassadors, as to whom the doctrines of public law 
apply. We suppose it to be equally clear that a State has as much 
right to guard by anticipation against the commission of an offense 
against its laws as to inflict punishment upon the offender after it 
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shall have. been committed. The right to punish or to prevent 
crime does in no degree depend upon the citizenship of the party 
who is obnoxious to the law.” 

The Constitution of the United States provides: “ The citizens of 

each State shall be entitled to all the privileges and immuni- 
26 ties of citizens in the several States.” The doctrine of the 

Robbins case goes further. It puts a premium upon non- 
citizenship by discriminating in its favor against citizenship and 
conferring upon it privileges and immunities which are denied to 
the citizens of the State; to such a doctrine we cannot yield our 
assent. 

In conceding that the Tennessee law was constitutional and bind- 
ing as to the citizens of that State, it occurs to us that the majority 
opinion in the Robbins case virtually and in fact conceded what- 
ever of merit there was in any question involved in that case on 
the appeal, and that the concession and conclusion reached are 
directly at variance. To nullify such a State law by judicial action 
is, in our opinion, to exercise, to say the least, a doubtful power, if 
it is not a direct usurpation of unauthorized power, warranted 
neither by the letter nor the spirit of the constitutional provision 
invoked to sustain it. 

The fact that the law may and does affect more citizens of other 
States than of the individual State is no criterion by which to 
judge of its constitutionality or validity. Whenever her own citi- 
zens are or may be equally affected we deny that courts of Fed- 
eral jurisdiction may question the motives of the State Legislature 
in the passage of the act, much less declare it unconstitutional. 

The statute we are construing and which, in this proceeding, 
we are asked to hold unconstitutional is a general law of equal 
application to the entire State, and, pro tanto, is less objectional than 
the Tennessee law, which applied only to a taxing district. It 
would, in our judgment, be a strained construction which would 
hold this law unconstitutional within the spirit, much less the 
letter, of the provision of the Federal Constitution regulating com- 

merce asieion the States. 
27 So believing, we are of opinion that the relator is not ille- 
gally restrained of his liberty by virtue of his conviction 
aud imprisonment for a violation of this law. He is, therefore, re- 
manded to the custody of the sheriff of Harris county, and it is 
ordered that applicant pay all the costs incurred in this court by 
reason of this proceeding. 
Ordered accordingly. 


28 The State of Texas to the sheriff of Harris county, Greeting: 


Before our court of appeals, on the 22d day of June, A. D. 
1887, the case upon writ of error to reverse or revise your judgment 
between x parte Wm. G. Asher vs. The State of Texas was deter- 
mined, and therein our said court of appeals made its order in these 
words: No. 5565-5. On this day came on to be heard the applica- 
tion for bail of the relator, William G. Asher, and the same being in- 
spected because it is the opinion of this court that said relator, Wm. 
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G. Asher, is legally held in eustody by the sheriff of Harris county, 
it is ordered, adjudged, and decreed by this court that said applica- 
tion be not granted and that said relator, William G. Asher, be re- 
manded to the custody of the said sheriff of Harris county. It is 
further ordered that said relator, Wm. G. Asher, pay all costs of 
these proceedings in this court expended, for which let execution 
issue, and that this decision be certified below for observance. To 
which judgment said relator, by his attorney, in open court, excepts, 
and in open court gives notice of appeal to the Supreme Court of 
the United States. 

Wherefore we command you to observe the order of our said court 
of appeals in this behalf and in all things have it duly recognized, 
obeyed, and executed. 

Witness the Hon. John P. White, presiding judge of our said 
court of appeals, witb the seal thereof annexed, at the city of Aus- 
tin, this 22nd day of June, A. D. 1887. 


[Seal Court of Appeals of Texas. ] 
JAMES L. WHITE, Clerk. 


29 To the Honorable John P. White, presiding judge of the 
court of appeals of the State of Texas: 


The petition of Wm. G. Asher, a citizen of the State of Louisiana, 
most respectfully represents and complains that in the records and 
proceedings and also in the rendition of a judgment in a certain 
cause entitled “ Ex parte Wm. G. Asher,” lately brought before the 
honorable court of appeals of the State of Texas, and an original 
writ of habeas corpus rendered in said cause by said court on the 
22nd day of June, A. D. 1887, the said court of appeals adjudged 
and decreed as follows: 

This is an original application to this court for the writ of habeas 
corpus, in which it is alleged that the applicant is illegally restrained 
of his liberty for failure and refusal to pay a fine of $35.00 imposed 
upon him by a justice of the peace of Harris county on the charge 
of pursuing the occupation of commercial traveler, drummer, or 
solicitor of trade by sample without having paid the occupation tax 
prescribed by law on said occupation. It is admitted that the ap- 
plicant is a citizen of Louisiana, and that he did pursue such occu- 
pation in Harris county, State of Texas, without having paid said 
occupation tax. It is admitted that the law has-been violated as 
charged ; but it is alleged that the statute law of the State of Texas, 
under which petitioner was tried and is restrained in his liberty, 
is unconstitutional and void, in that it is in violation of, repugnant 
to, and contravenes the interstate commerce clause of the Constitu- 
tion of the United States. * * * We find the statute com- 
plained of contained in chapter 17, General Laws, called session of 
the Seventeenth Legislature, pp. 18,19 et seq. * * * It is ur- 

gently contended that this statute is in conflict with article 1, 
30 section 8,subdivision 3, of the Constitution of the United States, 
which declares that Congress shall have power to regulate 
commerce with foreign nations and among the several States and 


a. 


eee Se 


16 WILLIAM G. ASHER VS. THE STATE OF TEXAS. 


with the Indian tribes; and we are most confidently cited by coun- 


sel for applicant, in support of this position, to the case of Robbins 
vs. Taxing District of Shelby County, recently decided by the Su- 
preme Court of the United States, March 7, 1887, in which it was, 
in substance, held that a ‘statute imposing a license tax upon drum- 
mers and others selling by sample within a certain taxing district 
is a regulation of interstate commerce, and therefore unconstitu- 
tional as applied to citizens of other States.’ We are free to admit 
that a majority of the court in that case so held the lawto be. We 
are free to admit that if the decision of the majority be correct it 
settles the law of the case in favor of the position assumed for ap- 
plicant; * * * butsuch decisions, no more than the decisions 
of the State courts, are or should be binding upon the latter, if in 
themselves unwarranted assumptions of constitutional authority ; 
invocations of the Federal power where such power does not and 
was never intended to apply and operate. * * * The statutes 
we are construing, and which, in this proceeding, we are asked to 
hold unconstitutional, is a general law of equal application to the 
entire State, and pro tanto is less objectionable than the Tennessee 
law, which applied only to a taxing district. It would, in our judg- 
ment, be a strained construction which would hold this law uncon- 
stitutional within the spirit, much less the letter, of the provision 
of the Federal Constitution regulating commerce between the States. 
“So believing, we are of opinion that the relator is not 
ol illegally restrained of his liberty by virtue of his conviction 
and imprisonment for a violation of this law. He is, there- 
fore, remanded to the custody of the sheriff of Harris county, and 
it is ordered that applicant pay all costs incurred in this court by 
reason of this proceeding.” 

Your petitioner avers that under the law as laid down and held 
by the Supreme Court of the United States in the aforesaid cause of 
Robbins vs. Taxing District of Shelby County he was not liable for 
the payment of a tax as a commercial traveler or drummer soliciting 
trade in Texas, and that manifest error hath occurred in the afore- 
said judgment in said cause, to the great damage of your said 
petitioner. 

That in said cause was drawn in question the construction of a 
clause of the Constitution of the United States, and the said decision 
was against the right, title, privilege, or exemption specially set up 
or claimed under such clause of the said Constitution of the United 
States, and that manifest error hath happened, to the great damage 
of your petitioner. 

That the said court of appeals of the State of Texas is the highest 
court of law or equity in the State of Texas in which a decision 
could be had in the said cause, and that said judgment was final in 
said cause. 

Wherefore your petitioner, the said Wm. G. Asher, prays for the 
allowance of a writ of error and such other process as may cause the 
same to be corrected by the Supreme Court of the United States; 
and prays for all other and further relief. 

JOHN A. KIRLICKS, 
Alt’y for Petitioner, Wm. G. Asher. 
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32 Austin, Texas, August 9th, 1887. 


The above and foregoing petition of W. G. Asher for a 
writ of error to the Supreme Court of the United States for a revis- 
ion of the judgment of the court of appeals of the State of Texas 
in the case therein mentioned is allowed and granted, and the said 
applicant will be released from custody until a final judgment is 
rendered in said Supreme Court upon said writ upon the execution 
by him, the said applicant, Asher, of a bond, with sufficient sureties, 
in the sum of two hundred and fifty dollars, $250.00, conditioned 
as the law requires, to be approved by the undersigned. 

JOHN P. WHITE, 
Presiding Judge, Court of Appeals of Texas. 


Endorsed: Ex parte Wm.G. Asher. Relator’s petition for a writ 
of error to the Supreme Court of the United States. Filed, court of 
appeals, Aug. 17, 1887, Austin, Texas. James L. White, clerk, by 
John Oxenford, deputy. John A. Kirlicks, counsel for Asher. 


33 In Court of Appeals of the State of Texas. 
Ex parte Wm. G. AsHEeR. No. 5565. 


Know all men by these presents that we, Wm. G. Asher, as prin- 
cipal, and Isaac R. Frask and W. E. Schueppe, as sureties, are held 
and firmly bound unto the State of Texas in the sum of two hun- 
dred and fifty dollars, to be paid unto the said State of Texas; to 
which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this the 13th day of August, A. D. 
1887. 

Whereas the above-named Wm. G. Asher hath prosecuted a writ 
of error to the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled action by the court of 
appeals of the State of Texas: Now, therefore, the condition of this 
obligation is such that if the above-named Wm. G. Asher shall 
prosecute his said writ of error to effect and answer all costs if he 
shall fail to make good his plea, then this obligation shall be null 
and void ; otherwise to remain in full force and virtue. 

WM. G. ASHER. 
ISAAC R. FRASK. 
W. E. SCWEPPE. 


Witness: 
M. J. BOSWELL. 
Aveust 177TH, 1887. 


The above writ of error bond is approved. 
JOHN P. WHITE, 
Presiding Judge, Court of Appeals of Texas. 
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34 STaTE OF MIssourRI, \ 
City of St. Louis, . 

Isaac R. Frask, being duly sworn according to law, states that he 
is president of the Frask Fish Co., of St. Louis, Mo., and that he is 
worth, free of all or any incumbrances, the sum of two hundred and 
fifty dollars—$250.00—or more. 

ISAAC R. FRASK. 


Subscribed and sworn to before me this 13th day of August, 1887. 
FRANK WYMAN, 
Notary Public. 


STaTe OF MIssourRrt, 
City of St. Louis, 
William E. Schweppe, being duly sworn according to law, states 
that he is president of the Schweppe Grocery Co. of St. Louis, Mo., 
and that he is worth, free of all or any incumbrances, the sum of 


two hundred and fifty dollars—$250.00—or more. 
W. E. SCHWEPPE. 


Subscribed and sworn to before me this 13th day of August, 1887. 
FRANK WYMAN, 
Notary Public. 


Endorsed: No. 5565. Sth ass’t. Ex parteWm.G. Asher. Writ 
of error bond. Filed, court of appeals, Aug. 17, 1887, Austin, Texas. 
James L. White, cl’k, by John Oxenford, deputy. 


35 Tue State or Texas, County of Travis: 


I, James L. White, clerk of the court of appeals, Austin branch, 
do hereby certify that the foregoing thirty-four pages contain a true 
and correct transcript of the record on file in said court in cause No. 
5565, Ex parte Wm. G. Asher, as evidenced by the orders entered and 


papers filed in said cause. 
Given under my hand and the seal of said court, at the city of 


Austin, this 9th day of Sept., A. D. 1887. 


[Seal of Court of Appeals of Texas. ] 
JAMES L. WHITE, 
Clerk Court of Appeals. 


36 [Endorsed :] No. 5565. Ex parte Wm. G. Asher, plaintiff in 
error, vs. The State of Texas, defendant in error. Texas 
court of appeals. Filed June 9th, 1887. 


37 THe Unitep Srates oF AMERICA, 88: 


The President of the United States to the honorable judges of the 
court of appeals of the State of Texas, holding sessions at Austin, 
in said State, Greeting: 

Because of the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said court of appeals 


WILLIAM G. ASHER VS. THE STATE OF TEXAS. 19 


before you, or some of you, being the highest court of law or equity 
of the said State in which a decision could be had in the said pro- 
ceeding entitled Ex parte Wm. G. Asher, relator, said proceeding 
being No. 5565 on the docket of said court of appeals, sitting at 
Austin, in said State, wherein was drawn in question the construc- 
tion of a clause in the Constitution of the United States, and the 
said decision was against the right, title, privilege, or exemption 
specially set up and claimed under such clause of the said Constitu- 
tion of the United States,a manifest error hath happened, to the 
great damage of the said Wm. G. Asher, who is plaintiff in error 
herein, as by his complaint appears, we, being willing that error, 
if any hath been, should be duly corrected and full and speedy 
justice be done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next, in said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R: Waite, Chief Justice 
38 of the Supreme Court, the twenty-seventh day of August, in 
the year of our Lord one thousand eight hundred and eighty- 
seven, and seal of our said circuit court, at Austin, in the one hun- 

dred and twelfth year of the Independence of the United States. 

[The Seal of the U.S. Circuit Court, Western Dist., Texas.] 
SAMUEL HOPKINS, 
Clerk of the Circuit Court of the United States, 
West. Dist. of Texas, at Austin, 
By E. G. JAMES, Deputy. 
Allowed. 
August 29th, ’87. 
JOHN P. WHITE, 
Presiding Judge, Court of Appeals of Texas. 


39 [Endorsed :] In Supreme Court of the United States. Ex 

parte W. G. Asher, relator, vs. , pl’ffin error. Writ 
of error. To the Supreme Court of the United States. Issued 27th 
day of August, A D. 1887. Samuel Hopkins, clerk, by E. G. James, 
deputy. Service accepted on this writ, and the same is filed in court 
of appeal, at Austin, this 29th day of August, A. D. 1887. James L. 
White, clerk. 


40 United States of America to the State of Texas, Hon. L. 8S. 
Ross, Governor of Texas, Hon. J.S. Hogg, attorney general, 
Greeting : 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
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the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
western district of Texas, 5th circuit, sitting at Austin, wherein W. 
G. Asher, relator, is plaintiff and you are defendants in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 27th day of August, 
in the year of our Lord one thousand eight hundred and eighty- 
seven. 

Test, with seal of court, at Austin, this 27th day of August, A. D. 
1887. 


[The Seal.of the U. 8S. Circuit Court, Western Dist. Texas.] 


SAMUEL HOPKINS, 
Clerk of the United States Oircuit Court, 
West. Dist. of Texas, at Austin, 
By E. G. JAMES, Deputy. 


Service of this writ accepted this Aug. 29th, 1887. 
THE STATE OF TEXAS, 
By J. 8S. HOGG, Alt’y Gen. 


Service accepted Sept. 1st, 1887. 
L. 8S. ROSS, Governor. 


41 [Endorsed:] No.5565. 5 assignment. In Supreme Court 

of the United States. x parte W. G. Asher, relator, pl’ff in 
error, vs. The State of Texas, def’tsinerror. Citationinerror. Issued 
27th day of August, A. D. 1887. Samuel Hopkins, clerk, by E. G. 
James, deputy. Filed, court of appeals, Sep. 1, 1887, Austin, Texas. 
James L. White, clerk. 


Endorsed on cover: Texas court of appeals. No.1149. William 
G. Asher, plaintiff in error, vs. The State of Texas. Filed October 
10, 1887. 


SUPREME COURT OF THE UNITEDSTATES, 


OCTOBER TERM, 1887. 
No. 1149. 


WILLIAM G. ASHER, 
Plaintiff in Error, 


Hg. 


THE STATE OF TEXAS. ' 


ee Oe 


In Error vo tHe Court or APPEALS OF THE Srare or Texas. 


- MOTION FOR ADVANCEMENT OF THE CAUSE. 


ABEL CROOK, 
JOHN J. McELHONE, ee 
Attorneys for Plaintiff in Error. 


BURGOYNE QUICK PRINTING CO., COR. WALKER AND CENTRE STS., N. Y 
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the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
western district of Texas, 5th circuit, sitting at Austin, wherein W. 
G. Asher, relator, is plaintiff and you are defendants in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 27th day of August, 
in the year of our Lord one thousand eight hundred and eighty- 
seven. 

Test, with seal of court, at Austin, this 27th day of August, A. D. 
1887. 


[The Seal.of the U. 8. Circuit Court, Western Dist. Texas.] 


SAMUEL HOPKINS, 
Clerk of the United States Circuit Court, 
West. Dist. of Texas, at Austin, 
By E. G. JAMES, Deputy. 


Service of this writ accepted this Aug. 29th, 1887. 
THE STATE OF TEXAS, 
By J. 8. HOGG, Att'y Gen. 


Service accepted Sept. Ist, 1887. 
L. S. ROSS, Governor. 


41 [Endorsed :] No.5565. 5 assignment. In Supreme Court 

of the United States. x parte W. G. Asher, relator, pl’ff in 
error, vs. The State of Texas, def’tsinerror. Citation inerror. Issued 
27th day of August, A. D. 1887. Samuel Hopkins, clerk, by E. G. 
James, deputy. Filed, court of appeals, Sep. 1, 1887, Austin, Texas. 
James L. White, clerk. 


Endorsed on cover: Texas court of appeals. No.1149. William 
G. Asher, plaintiff in error, vs. The State of Texas. Filed October 
10, 1887. 
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SUPREME COURT OF THE UNITEDSTATES, 


OCTOBER TERM, 1887. 
No. 1149. 


WILLIAM G. ASHER, 
Plaintiff in Error, 


ves. 


THE STATE OF TEXAS. 


In Error To tHe Court oF APPEALS OF THE STATE oF TEXAs. 


MOTION FOR ADVANCEMENT OF THE CAUSE. 


ABEL CROOK, 
JOHN J. McELHONE, 
Attorneys for Plaintiff in Error. 


BURGOYNE QUICK PRINTING CO., COR. WALKER AND CENTRE ‘;TS., N. Y¥ 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


No. 1149. 


Wiiuiam G. AsHer, Plaintiff in e 


ror, 
vs. 


Tue Stare or TEeXas. 


Motion to Advance the Cause. 


And now comes the plaintiffin error, William G. Asher, and 
shows to this Honorable Court that he has sued out a writ of error 
to the Court of Appeals of the State of Texas, returnable at the Oc- 
tober Term, A. D. 1887, of this Court ; that the record of the pro- 
ceedings in said cause was filed in this Court on the tenth day of 
October, 1887; that notice of the issuance of said writ anda cita- 
tion to the State of Texas to appear at the October Term of this 
Court and defend the same was duly served, as provided by the 
statute, upon the Attorney-General of said State, on the 29th day 
of August, A. D. 1887, and upon the Governor of said State on the 
first day of September, 1887, as appears on page 20 of the printed 
record now on file. Said writ of error was duly allowed by the 
Hon. John P. White, Presiding Judge of the Court of Appeals of 
Texas, on the 29th day of August, 1887, and service of the writ was 
accepted and the same was filed in the Court of Appeals at Austin, 
in said State, on the 29th day of August, 1887, as appears on page 
19 of the printed record now on file. 
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Your petitioner respectfully represents that section 3, chapter 17, 
of the General Laws of the State of Texas, passed at the call session 
of the 17th Legislature, amending article 4665, chapter 1, title 95, of 
the Revised Statutes, as amended March 24th, 1881, approved May 
4th, A. D. 1882, provides that there shall be levied on and collected 
from every commercial traveler, drummer, salesmen, or solicitor of 
trade, by sample or otherwise, an annual occupation tax. Such 
amended section reads as follows, viz.: 


“From every commercial traveler, drummer, salesman or 
solicitor of trade, by sample or otherwise, an annual occupation 
tax of thirty-five dollars, payable in advance: Provided that the 
tax herein required to be paid by such commercial traveler, 
drummer, salesman or solicitor, shall be paid to the comptroller 
of public accounts, whose receipts under seal shall be evidence 
of the payment of such tax. And provided, further, that no 
county, city or town, shall levy or collect any occupation tax 
upon such commercial traveler, drummer, salesman or solicitor. 
Provided that nothing herein contained shall apply to any one 
soliciting subscriptions for religious, literary or historical books 
or maps, or to persons soliciting for nurseries, newspapers and 
gravestones. Provided, further, that every commercial traveler, 
drummer, salesman or solicitor of trade, shall, on demand of the 
tax collector of any county of the State, or any peace officer of 
said county, exhibit to such officer the comptroller’s receipt 
above mentioned; and every commercial traveler, drummer, 
salesman or solicitor of trade, who shall fail or refuse to exhibit 
said receipt to such officer on demand by him, shall be deemed 
guilty of misdemeanor, and fined in a sum not less than twenty- 
five nor more than one hundred dollars.” 


Your petitioner further shows that Article 110, Chapter 5, Title 4 
of the Penal Code of the State of Texas provides that “ any person 
who shall pursue or follow any occupation, calling or profession, or 
do any act taxed by law without first obtaining a license therefor, 
shall be fined in a sum not less than the amount of the taxes so due, 
and not more than double that sum.” 

Your petitioner further shows that he is a resident and citizen of 
the City of New Orleans, State of Louisiana, and on the 27th day 
of May, A. D. 1887, and for about the period of one month prior 
thereto, was engaged in the business of soliciting trade by the use of 


samples for the house for which he worked as drammer in the City 
of Houston, Harris County, State of Texas, said house being Chas. 
G. Schultze, of New Orleans, Louisiana, who was a manufacturer of 
rubber stamps and stencils, for the sale of which said Asher was 
then and there soliciting orders or trade. While engaged in the act 
of drumming for said Charles G. Schultze, and for the claimed 
offense of not having taken out the required license for so doing 
said business, the defendant, William G. Asher, was arrested by one 
George Ellis, Sheriff of said County of Harris, State of Texas, and 
‘carried before the Hon. James A. Breeding, a Justice of the Peace 
of Precinct No. 1 of said County of Harris, State of Texas, and fined 
for the offense of pursuing the occupation of drummer without a 
license. The said Charles G. Schultze (petitioner's employer) is en- 
gaged in New Orleans, Louisiana, in manufacturing and selling rub- 
ber stamps and stencils, and it was for the sale of a line of such 
articles that your petitioner was drumming at the time of his arrest ; 
and your petitioner was soliciting orders and making sales for his 
said non-resident employer in the County of Harris, State of Texas 
(Printed Record, p. 5). 

Your petitioner further shows that thereupon he sued out a 
writ of habeas corpus returnable before the Honorable Court of 
Appeals to the Austin Term, A. D. 1887. Your. petitioner claimed 
in his petition for said writ, and at the hearing upon the return of 
the same, that the act of the call session of the Legislature of the 
State of Texas, hereinbefore specifically designated, was a regulation 
of “ commerce among the States,” in so far as it was attempted to 
enforce the provisions thereof upon and against your petitioner. 
Your petitioner averred that the said statute law of the State of 
Texas contravenes the Constitution of the United States, and is in 
violation of and repugnant to the inter-State commerce clause of 
the Constitution of the United States and the laws of Congress 
passed thereunder, and therefore unconstitutional as applied to the 
citizens of other States, and especially as applied to your petitioner 
(Printed Record, pp. 1 and 2). 

Your petitioner further shows that upon a hearing of the writ he 
was remanded to the custody of the Sheriff of Harris County by the 
Court of Appeals of Texas (Printed Record p. 15). 

Your petitioner further shows that he has given bonds with suffi- 
cient sureties, upon which he was released from actual custody until 
a final judgment is rendered in this Court upon the writ of error 
(Printed Record, p. 17), and is not now in the actual custody of 
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the Sheriff of the County of Harris, State of Texas, and restrained o 
his liberty on account of his failure and refusal to comply with the 
foregoing provisions of chapter X VII. of the general laws of the call 
session of the 17th Legislature, being an amendment of article 4665, 
chapter I., title 95, of the Revised Statutes of the State of Texas (pp. 
18, 19, e¢ seg. of said general laws). (Printed Record, pp. 3 and 6.) 

Your petitioner alleges that the act of the Legislature of Texas 
herein referred to is void in so far as it is sought to be enforced 
against him, being a regulation of ‘‘ commerce among the States,” 
and an interference with the exclusive power and authority of Con- 
gress as established by the Constittion of the United States and the 
acts of Congress passed in pursuance thereof. 

Your petitioner alleges that said article 4665 complained of is 
highly penal in character, in that a commercial traveler, drummer, 
salesman, or solicitor of trade by sample or otherwise, pursuing his 
occupation without obtaining from the State of Texas a license 
therefor, is made guilty of a misdemeanor and is finable in a sum 
not less than twenty-five dollars nor more than one hundred dollars, 
upon the demand of the tax collector of any county in the State, 
or of any peace officer of said county, upon failure to exhibit to such 
officer on demand, the receipt of the Comptroller of Public Accounts 
showing the payment of the license tax. And further, that article 
110, chapter 5, title 4, of the Penal Code of the State of Texas, also 
complained of, is highly penal in its character in that it provides 
that a person pursuing an occupation or doing any act taxed by law 
without first obtaining a license is finable by a sum not less than 
the taxes due and not more than double that sum. And _ further, 
that in the general statutes of the State of Texas it is provided that 
in misdemeanor cases where a party has been regularly tried and 
fined he may be imprisoned in the county jail until said fine and 
costs are paid (Printed Record, pp. 5, 6 and 7). 

Your petitioner alleges that the record shows that in said cause 
there was drawn in question the validity of a statute of the State of 
Texas on the ground of its being repugnant to the Constitution and 
Laws of the United States, and that the decision of the highest 
Court of law and equity in the State of Texas was in favor of the 
validity of said statute, wherein a right, privilege or immunity was 
claimed under the Constitution and Laws of the United States, and 
the decision was against the right, privilege, or immunity set up or 
claimed under such Constitution and Laws. 


5 


Your petitioner therefore prays that this Honorable Court will 
advance the cause on its docket, it being a criminal case, and upon a 
writ of error to revise the judgment of the Court of Appeals of 
Texas, and set an early date at which the same may be heard. 

This application for the advancement of the cause is made in 
accordance with section 710 of the Revised Statutes of the United 
States of 1878. 

All of which is respectfully submitted. 

ABEL CROOK, 
JoHN J. McELHONE, 
Attorneys for Plaintiff in Error. 
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Supreme Gourt of the United States 


OCTOBER TERM, 1887. 


No. 1149. 


WiILuaM G. AsHeER, 
Plaintiff in Error, 


) 
vs. 


Tue State or TExas. 


BRIEF OF PLAINTIFF IN ERROR. 


Statement. 


The writ of error in this case was brought to review 
the final judgment of the Court of Appeals of the State 
of Texas, rendered by said Court June 22, 1887 (re- 
ported 23 Texas Ct. Appeals R., 662), determining that 
the plaintiff in error, William G. Asher, is legally held 
in custody by the Sheriff of Harris County for an 
alleged violation of the laws of the State of Texas im- 
posing an occupation tax on commercial travelers, and 
that his application for discharge upon a writ of habeas 
corpus be not granted, and that he be remanded to the 
custody of the Sheriff of Harris County (p. 15, Record). 

Section 3, Chapter 17, of the General Laws of the 
State of Texas, passed at the call session of the 17th 
Legislature, amending Article 4665, Chapter 1, Title 


95, of the Revised Statutes, as amended March 24th, 
1881, approved May 4th, A. D. 1882, provides that 
there shall be levied on and collected from every com- 
mercial traveler, drummer, salesman or solicitor of 
trade, by sample or otherwise, an annual occupation 
tax. Such amended section reads as follows, viz.: 


“From every commercial traveler, drummer, 
salesman or solicitor of trade, by sample or 
otherwise, an annual occupation tax of thirty-five 
dollars, payable in advance: Provided that the 
tax herein required to be paid by such commercial 
traveler, drummer, salesman or solicitor, shall be 
paid to the Comptroller of public accounts, whose 
receipts under seal shall be evidence of the pay- 
ment of such tax. And provided, further, that no 
county, city or town shall ievy or collect any occu- 
pation tax upon such commercial traveler, drum- 
mer, salesman or solicitor. Provided that nothing 
herein contained shall apply to any one soliciting 
subscriptions for religious, literary or historical 
books or maps, or to persons soliciting for nurs- 
eries, newspapers and gravestones. Provided, 
further, that every commercial traveler, drummer, 
salesman or solicitor of trade shall, on demand of 
the tax collector of any county of the State, or any 
peace officer of said county, exhibit to such officer 
the Comptroller's receipt above mentioned ; and 
every commercial traveler, drummer, salesman or 
solicitor of trade who shall fail or refuse to exhibit 
said receipt to such officer on demand by him 
shall be deemed guilty of misdemeanor and fined 
in a sum not less than twenty-five nor more than 
one hundred dollars.” 


Article 110, Chapter 5, Title 4, of the Penal Code of 
the State of Texas provides that “‘ any person who shall 
pursue or follow any occupation, calling or profession, 


or do any act taxed by law without first obtaining a 

license therefor, shall be fined in a sum not less than 

the amount of the taxes so due, and not more than 
double that sum. 

Plaintiff in error is a resident and citizen of the City 

of New Orleans, State of Louisiana, and on the 27th 

' day of May, A. D. 1887, and for about the period of 

one month prior thereto, was engaged in the business 

of soliciting trade by the use of samples for the house 

for which he worked as drummer in the City of Hous- 

ton, Harris County, State of Texas, said house being 

Chas. G. Schultze, of New Orleans, Louisiana, who was 

a manufacturer of rubber stamps and stencils, for the 

sale of which said Asher, plaintiff in error, was then 

and there soliciting orders or trade. While engaged in 

the act of drumming for said Charles G. Schultze, and for 

the claimed offense of not having taken out the required 

license for so doing said business, plaintiff in error, 

William G. Asher, was arrested by one George Ellis, 

Sheriff of said County of Harris, State of Texas, and 

carried before the Hon. James A. Breeding, a Justice 

of the Peace of Precinct No. 1 of said County of Harris, 

State of Texas, and fined for the offense of pursuing 


the occupation of drummer without a license. The 
said Charles G. Schultze, employer of plaintiff in error, 
’ is engaged in New Orleans, Louisiana, in manufacturing 
and selling rubber stamps and stencils, andit was for the 
sale of a line of such articles that Asher was drumming 
at the time of his arrest; and he was soliciting orders 
: and making sales for his said non-resident employer in 
the County of Harris, State of Texas (Printed Record, 
p. 5). 
Thereupon plaintiff in error sued out a writ of habeas 
corpus returnable before the Honorable Court of Ap- 
} peals to the Austin Term, A. D. 1887, claiming in his 
petition for said writ, and at the hearing upon the re- 
turn of the same, that the act of the call session of the 
Legislature of the State of Texas, hereinbefore specifi- 
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caily designated, was a regulation of “ commerce among 
the States,” in so far as it was attempted to enforce 
the provisions thereof upon and against him, and 
averred that the said statute law of the State of Texas 
contravenes the Constitution of the United States, and 
is in violation of and repugnant to the inter-State com- 
merce clause of the Constitution of the United States 
and the laws of Congress passed thereunder, and there- 
fore unconstitutional as applied to the citizens of other 
States (Printed Record, pp. 1 and 2). 

Upon a hearing of the writ he was remanded to the 
custody of the Sheriff of Harris County by the Court 
of Appeals of Texas (Printed Record, p. 15). 


Assignment of Errors. 


I. The Court of Appeals of Texas erred in adjudging 
that William G. Asher (the plaintiff in error) is legally 
held in custody by the Sheriff of Harris County. 


II. The Court of Appeals of Texas erred in its order, 
judgment and decree that the application of William G. 
Asher for a discharge upon a writ of habeas corpus be 
not granted. 


III. The Court of Appeals of Texas erred in its 
order remanding William G. Asher to the custody of 
the Sheriff of Harris County. 


LV. The Court of Appeals of Texas erred in its order 
that William G. Asher pay all costs of the proceedings 
against him in said Court of Appeals expended, and in 
directing execution to issue. 


Y. The Court of Appeals of Texas erred in that it 
did not reverse the judgment rendered by James A. 
Breeding, Justice of the Peace of Precinct No. 1 of 
Harris. County, May 28, 1887, whereby William G. 


ov 


Asher was convicted of the offence of pursuing his 
occupation without a license, and the Sheriff of Harris 
County was commanded to take the body of William G. 
Asher and him safely keep until the fine and costs im- 
posed by said Justice be paid. 


VI. The Court of Appeals of Texas erred in declin- 
ing to hold that Section 3, Chapter 17 of the general 
laws of the State of Texas, passed at the call session of 
the seventeenth Legislature, amending Article 4665, 
Chapter 1, Title 95, Revised Statutes, as amended March 
24,1881, and approved May 4th, A. D. 1882, contra- 
venes the Constitution of the United States, and is in 
violation of and repugnant to the interstate commerce 
clause of the Constitution of the United States and the 
laws of Congress passed thereunder, and therefore un- 
constitutional as applied to citizens of other States, 
and especially as applied to the plaintiff in error. 


VIL. The Court of Appeals of Texas erred in declin- 
ing to hold that Article 110, Chapter 5, Title 4 of the 
Penal Code of the State of Texas, contravenes the 
Constitution of the United States, and is in violation 
of and repugnant to the interstate commerce clause of 
the Constitution of the United States and the laws of 
Congress passed thereunder, and unconstitutional as 
applied to citizens of other States, and especially as 
applied to the plaintiff in error. 


POINTS. 


First. The stipulation printed at page 5, Record, 


establishes the following facts : 


1. Asher is a resident and citizen of the City of New 
Orleans and State of Louisiana. 
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2. At the time of his arrest he was engaged in the 
business of soliciting trade by the use of samples for the 
house of Charles G. Schulze, of New Orleans, Louisi- 
ana. 


3. Asher’s arrest was for the claimed offense of 
“drumming” within the State of Texas for said 
Schulze without having taken out a license from the 
State of Texas for the transaction of such business. 


4. The laws of Texas provide that an occupation tax 
shall be levied on and collected from every commercial 
traveler, drummer, salesman or solicitor of trade, by 
sample or otherwise; and that any person pursuing any 
occupation taxed by law without first obtaining a 
license, is guilty of a misdemeanor and shall be fined, 
and such fine may be enforced by imprisonment. 


Second. The State possesses the power to impose 
an occupation tax without discrimination upon its own 
citizens who continuously carry on local business within 
the State, but the statute imposing such tax when ap- 
plied to the citizens of other States soliciting trade by 
sample for manufacturers or dealers who are citizens of 
and domiciled in other States, contravenes the inter- 
state commerce clause of the Constitution of the United 
States, is an unauthorized interference with the power 
of Congress, and to this extent is unconstitutional. 


1. In Ward vs. Maryland, 12 Wallace, 118, the U. 8. 
Supreme Court held the statute of Maryland to be un- 
constitutional because it discriminated against non- 
residents. Justice BRADLEY, in his opinion, urges that 
the law would have been equally unconstitutional “ al- 
* though it imposed upon residents the same burden 
‘* by selling goods by sample as is imposed on the non- 
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residents. Such a law would effectually prevent the 
manufacturers of the manufacturing States from sell- 
“ ing their goods in other States unless they established 
* commercial houses therein, or sold to resident mer- 
chants who chose to send them orders. It is, in fact, 
a duty upon importation from one State to another, 
“ under the name of a tax.” 


cc 


‘<é 


ce 


2. In Robbins vs. Taxing District of Shelby County, 
Tennessee, 120 U.S. R., 489, the statute of Tennessee 
applicable to the Taxing District of Shelby County (for- 
merly Memphis) was held unconstitutional, upon a 
statement of facts substantially identical with those now 
presented. 

The statute of Tennessee enacted, among other 
things, that “ All drummers and all persons not having 
“a regular licensed house of business in the Taxing Dis- 
“ trict offering for sale or selling goods, wares or mer- 
“ chandise therein, by sample, shall be required to pay 
“ to the County Trustee the sum of ten dollars ($10) 
“ per week, or twenty-five dollars per month, for such 
“ privilege, and no license shall be issued for a longer 
“ period than three months ” (Act of 1881, C. 96, $ 16). 

The facts as quoted in the opinion of Justice Brap- 
LEY were as follows : 


‘‘ Sabine Robbins is a citizen and resident of 
“ Cincinnati, Ohio, and on the day of 
* , 1884, was engaged in the busi- 
“ness of drumming in the Taxing District of 
“ Shelby County, Tennessee—. e¢., soliciting trade 
“ by the use of samples for the house or firm for 
‘“ which he worked as a drummer, said firm being 
“ the firm of ‘ Rose, Robbins & Co.,’ doing business 
“ in Cincinnati, and all the members of said firm 
“ being citizens and residents of Cincinnati, Ohio. 
“ While engaged in the act of drumming for said 
‘“« firm, and for the claimed offense of not having 
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“taken out the required license for doing said 
‘* business, the defendant, Sabine Robbins, was ar- 
“rested by one of the Memphis or Taxing District 
“ police force and carried before the Hon. D. P. 
“ HappDEN, president of the Taxing District, and 
‘‘ fined for the offense of drumming without a li- 
‘‘cense. It is admitted the firm of ‘ Rose, Rob- 
“bins & Co.’ are engaged in the selling of paper, 
“ writing materials and such articles as are used in 
“ the book stores of the Taxing District of Shelby 

“ County, and that it was a line of such articles, 
“ for the sale of which the said defendant herein 
“ was drumming at the time of his arrest.” 


The stipulation in the present Asher case (Subdiv. 3d, 
p. 5, Record) is in the following language : 


“Wm. G. Asher is a resident and citizen of the 
* City of New Orleans, State of Louisiana, and on 
“ the 27th day of May, A. D. 1887, and for about 
“the period of one month prior thereto, was en- 
‘“‘ gaged in the business of soliciting trade by the 
“use of samples, for the house for which he worked 
“as drummer, in the City of Houston, Harris 
“ County, State of Texas, said house being Charles 
“ G. Schulze, of New Orleans, Louisiana, who was 
“‘» manufacturer of rubber stamps and stencils, 
‘“ for the sale of which said Asher was then and 
“ there soliciting orders or trade. While engaged 
“in the act of drumming for said Charles G. 
* Schulze, and for the claimed offense of not hav- 
“ing taken out the required license for so doing 
* said business, the defendant, Wm. G. Asher, was 
“ arrested by one Geo. Ellis, Sheriff of said County 
‘“ of Harris, State of Texas, and carried before the 
“ Hon. James A. BREEDING, a Justice of the Peace 
“ of Precinct No. 1 of said County of Harris, State 
“ of Texas, and fined for the offense of pursuing 
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“the occupation of drummer without a license. 
“ Tt is admitted that Charles G. Schulze is engaged 
“in manufacturing in New Orleans, State of 
“ Louisiana, and in selling rubber stamps and 
“ stencils, and that it was a line of such articles for 
“the sale of which the said defendant, Wm. G. 
“ Asher, was drumming at the time of his arrest; 
“ that the relator, Asher, was soliciting said orders 
‘and was making said sales for his said non-resi- 
‘dent employers in the County of Harris and in 
“ the State of Texas.” 


The Asher stipulation, therefore, differs from the 
Robbins stipulation in that it appears that Asher had 
been pursuing his occupation as drummer in the State 
in which he was arrested for the period of about one 
month prior to such arrest, while in the Robbins case 
the period in which he had been pursuing his oecupa- 
tion as drummer is not stated. 


3. Corson vs. State of Maryland, decided by the 
Supreme Court at the same term, and reported with the 
Robbins case, held a similar statute of Maryland un- 
constitutional. 


4. In Re William J. Hennick, reported Vol. 1, Inter- 
state Commerce R., 66, the Supreme Court of the Dis- 
trict of Columbia, following the doctrine of the Robbins 
ease, held unconstitutional the act of the late Legis- 
lative Assembly of the District of Columbia, imposing 
a license tax upon commercial agents or drummers 
“ whose business it is as agents for non-resident manu- 
facturers or wholesale dealers, to offer for sale mer- 


chandise.”’ 


5. In Simmons Hardware Co. vs. Maguire, Sheriff, 
&e., 2 Southern Reporter, p. 592, the Supreme Court 
of Louisiana held that Sec. 12 of the Louisiana Act 101 
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of 188€, which declares “all traveling agents offering 
any species of merchandise in this State for sale, or 
selling by sample or otherwise, shall pay a license of 
$50,” to be repugnant to Paragraph 3, Section 8, Article 
1 of the Constitution of the United States, so far as 
such traveling agents represent persons domiciled in 
other States. 


6. In £2 parte Rosenblatt, 24 Reporter, 570, the Su- 
preme Court of Nevada held the statute of Nevada passed 
February 23, 1885, requiring all traveling merchants and 
merchants doing business through soliciting agents, 
commonly known as “drummers,” to take out a license, 
to be unconstitutional and void under the commerce 
clause of the Federal Constitution, as applied to a resi- 
dent of California offering for sale by sample goods to 
be delivered by his principal, domiciled in California, 
notwithstanding that the statute required a like license 
from State solicitors. 


7. In Ficklen ys. Taxing District of Shelby County, 
3 Railway & Corporation Law Journal, 579, the Chan- 
cery Court of Memphis held that a municipal ordinance 
imposing a tax of fifty dollars upon resident brokers 
who do business exclusively as agents of non-resident 
business houses, is unconstitutional and void, as an at- 
tempt to burden interstate commerce with local taxa- 
tion. 


8. In ex parte Stockton, 33 Federal Reporter, 95, the 
U.S. District Court for the Eastern District of Texas, 
held the Texas statute now under consideration to be 
unconstitutional. 

Stockton, a citizen of Missouri, while engaged in solic- 
iting sales by sample in the County of Smith, in the 
State of Texas, for his principal, William A. Wilson & 
Co., of Kansas City, Missouri, was arrested by the 
Texas authorities, charged with unlawfully pursuing 
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the occupation of a commercial traveler and with re- 
fusal to exhibit to a peace officer “the receipt of the 
“ Comptroller of Public Accounts showing the pay- 
, “ment of the occupation tax due by said Stockton to 
“ said State upon said occupation.” 
SaBIN, J., after quoting the statute, says: 


. 
“This law imposes a tax in the first place upon 
: “all drummers, whether acting as agents for citi- 


| zens of other States in selling their goods therein 
to citizens or people of this State in this State, 
by samples of such goods or not, and then pro- 
vides a penalty for not producing a receipt show- 
ing the payment thereof to the Comptroller when 
“ demanded by the proper officer, and failing to 
‘“‘ pay such fine or penalty he may be arrested and, 
“ by other laws, be thrown into jail and set to work 
‘on the County farm until he can extinguish the 
“ same through enforced labor at the rates fixed by 
“law. The object of the penalty is to enforce the 
“ payment of an unlawful tax declared in direct 
* violation of the Constitution of the United States, 
“and that failing the penalty of its disobedience 
“ also fails, or, in other words, the entire section is 
) “ null and void, the same being in direct violation 
; “ of the Constitution of the United States.” * * * 
“The law in question is utterly void so far ss 
“ it affects citizens of other States having no goods 
“ herein but selling herein by sample.” 
“The following are the authorities relied upon 
“ as settling the law in this case, viz. : 
, “ Robbins vs. Taxing District of Shelby Co., 


be “ Tenn., 120 U.S. R., p. 489, e¢ seq. 
“ Fargo vs. Michigan, 121 U.S. R., p. 230 ef seg. 
“ Philadelphia and Southern 8. 5S. Co. vs. Penn- 
« “ sylvania, 122 U.S. R., p. 326, e¢ seg. 


9. In Leloup vs. The Port of Mobile, 127 0. S. R., 


540, the Supreme Court held telegraphic communica- 
tions carried on between different States to be interstate 
commerce within the power of regulation conferred 
upon Congress, free from the control of State regula- 
tions except such as are strictly of a police character ; 
and State regulations by Way of tax on the occupation 
or business, or requiring a license to transact such busi- 
hesss, are unconstitutional and void. A general license 
tax aftects the entire business, interstate is well its dlo- 
mestic or internal, and is unconstitutional. 

In this case the tax was upon the agent of the com- 
pany located in Mobile, Alabama, whose principal was 
it corporation of the State of New York. 


Third, The Court of Appeals of Texas bases its 
dissent from the determination of the Supreme Court 
in the Robbins case upon the novel ground that the 
Court was divided in opinion. 

Justice WHITE, p- 7, record, conceding the facts to be 
parallel, says : 

“ We are free to admit that if the decision of the ma- 
jority be correct it settles the law of this case in favor 
of the position assumed for applicant.” 


Fourth. The judgment of the Court of Appeals of 
Texas should be reversed, and the plaimtiff in error 
should be discharged. 

ABEL Crook, 
JOHN J. McELHONE, 
Of Counsel for Plaintiff in Error. 
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ERROR TO THE COURT OF APPEALS OF THE STATE OF TEXAS 


BRIEF OF THE DEFENDANT IN ERROR, 


Supreme Court of the Cites States, 


OCTOBER TERM, 1887. 


W. G. ASHER, Puarntirr my Error, 
V. 
THE STATE OF TEXAS, Derenpant 1n ERRor. 


*. 


ERROR TO THE COURT OF APPEALS OF THE STATE OF TEXAS, 


BRIEF OF THE DEFENDANT IN ERROR. 


This is a writ of error brought by the plaintiff in error 
against the State of Texas, defendant in error, to relieve 
himself of a fine of thirty-five dollars, and incidental costs, 
assessed against him for failing to pay an occupation tax 
and not taking out a license as a drummer before soliciting 
orders and making sales of goods in Texas for his employer 
who resided and did business in New Orleans, in the State 
of Louisiana. At the time of the sale the plaintiff was in 
Texas, but he and his employer lived out of Texas. The 
agreed statement and opinion of the court recite the statute 
under which the conviction took place and the facts upon 
which the judgment of the court was based. 

It is claimed by the plaintiff in error that the statute 
under which his conviction took place, levying a tax upon 
drummers, and requiring them to secure license before en- 
gaging in business in the State of Texas, is obnoxious to 
Art. I, Sec. 8, Part 3, of the Constitution of the United 
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States, because said tax is a tax on interstate commerce, 


which proposition is denied by the defendant in error, who 
in support of this theory cites: 

Cooley on Taxation, pp. 62, 384, 385, 392. 

2 Desty on Taxation, pp. 1389, 1390, 1393. 

License Cases, 5 Howard, 504. 

Willson v. Blackbird Creek Marsh Co., 2 Peters, 245. 
Cooley v. Wardens, 12 Howard, 315. 

Osborne v. Mobile, 16 Wall., 479-483. 

Dissenting opinion of Chief Justice Waite in Robbins’ case, 


120 U. S 


The Constitution of the United States, Art. I, Sec. 8, Part 


3, is a limitation upon Congress, and restricts its powers in 


this direction to a regulation of commerce between or 


among the States. 


Where it is a question of internal commerce or domestic 


trade of a State, or a right to tax the same or any occupa- 
tion or privilege within the State, the Constitution of the 


United States confers no power upon Congress to regulate 
the same, nor was this power ceded the general government 
by the States or the people thereof. 

License Tax Cases, 5 Wall., 470. 

License Cases, 5 Howard, 575. 


A regulation of commerce and a taxation are entirely 
different matters, and “a tax on property that may be 
the subject of commerce under congressional regulation, is 


not a tax on commerce.” 


Commonwealth y. Holbrook, 10 Allen, 202. 
Cooley on Taxation, p. 62. 


While it is admitted that Congress has the exclusive right 
it is urgently 
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regulate commerce “among the States, 
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claimed that as to the levying and collection of taxes it has 
not exclusive jurisdiction, but that that power also belongs 
to the States, for their own benefit and as one of the rights 
of sovereignty, and is concurrent in Congress and the States, 
and may be and is exercised by both at the same time and 
upon the same subjects, for purposes of revenue. 
Cooley on Taxation, pp. 384, 605. 
Loughborough y. Bake, 5 Wheaton, 317. 


The States may unquestionably tax subjects of commerce, 
and no necessary conflict with that complete control which 
is vested in Congress appears until the power is so exercised 
as to defeat or embarrass the congressional legislation, and 
where Congress has not acted at all upon the subject the 
State taxation cannot be invalid on this ground. 

Cooley v. Board of Wardens, 12 Howard, 299. 

Crandall v. Nevada, 6 Wallace, 35. 

Cooley on Cons. Lim., pp. 605, 606. 


A State can levy taxes upon business or property of non- 
residents within that State. 

Duer v. Small, 4 Blatchford, 263. 

Commonwealth vy. Milton, 12 B. Monroe, 212, 218. 

Catlin v. Hull, 21 Vermont, 152. 

Nathan v. Louisiana, 8 Howard, 73, 82. 

Corfield v. Coryell, 4 Wash. Cir. Ct. Repts., 380. 

There is no conflict between State and Federal power or 
jurisdiction where both assume the authority to tax and 
issue license for revenue purposes, nor does the license or 
tax receipt by the Federal government supersede the State 
authority. 

“The license issued by the Federal government for reve- 
nue purposes does not supersede State regulations, and con- 
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sequently must be received subject to all such requirements 
of license fees as the State may have seen fit to impose.” 
McGuire v. Commonwealth, 3 Wallace, 388. 

Purvear v. Commonwealth, 5 Wallace, 475, 480. 
Commonwealth v. Thornily, 6 Allen, 445. 
Commonwealth y. Keenan, 11 Allen, 262. 

Black v. Jeffersonville, 36 II1., 301. 

State v. Carney, 20 Iowa, 82. 

State v. Stuuz, 20 Iowa, 488. 


Either the Federal or State government, or both, can levy 
and collect license fees as taxes, for revenue, and if either 
fails to do so it does not preclude the other, nor is the juris- 
diction, right, or sovereignty of the other infringed or its 
domain invaded. 

The relegation of “interstate commerce” to the jurisdic- 
tion of Congress strengthens the above proposition, because 
the power of taxation over matters of internal regulation 
within the States was reserved to the “States respectively or 
the people thereof,” and not delegated to Congress or to the 
Federal power. Such has been the uniform current of au- 
thority from the foundation of our government. 

2 Desty on Taxation} pp. 1389-1393, and notes on said 
pages, authorities cited above. 


Nor does this idea militate against that line of decision 
which under the “interstate commerce” clause of the Consti- 
Jpution guarantees to Congress the power to regulate com- 
nerce among the States. 

Between the two propositions there is no possible conflict 
or collision, and the power and right of a State to regulate 
‘ts own internal commerce and policy is as exclusive in the 
State as the power and right to regulate commerce among 
she States is exclusive in the Federal government. This 
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principle is necessary to adjust, and define the powers and 
preserve the sovereignty of both, and fix the interdependent 
relations existing between State and Federal power, and 
show the attitude which the one sustains and bears to the 
other. 

The infringement of the functions of the one by the othe 
is necessarily injurious to both, and destructive of the wel 
adjusted relations and harmony existing between them. 

The very fact that Congress has the independent right te 
tax occupations and other subjects in a State, as well as te 
regulate commerce among the States, shows that regulatior 
and tax are essentially different matters, and are exercise¢ 
by virtue of different powers under the Federal Constitu 
tion. The one is an interstate matter, while the other 
one of revenue. The two ideas are widely variant—they 
do not coincide. Their initial points are different, thei 
bearings different, their course and distance different—thei 
lines are different. “The power to tax does not in itself in 
volve any power to regulate. The power to regulate is dis 
tinct from, and not subordinate to the power to tax. Fo 
eign commerce Congress may both regulate and tax. De 
mestic traffic within the limits of a State it may tax, dué¢ z 
cannot regulate. A State law taxing imports or requiring 
the importer to pay the State for a license before selling 
them is void, not merely because Congress has levied a dut 
on them, but because Congress may regulate and authorize 
and has regulated and authorized their introduction. 
the power of Congress to tax what it cannot regulate took 
away from the State the power of regulation, the extraordi 
nary result would follow that every branch of domesti 
traffic or employment which Congress should see fit to 
would be removed from all regulation or control whatever. 

The power of Congress to tax matters within a State suk 
ject to taxation, does not militate against the power of th 
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‘State to tax, nor is the power of Congress to tax exclusive. 
‘Were this power in Congress exclusive, then the State could 
‘not exercise such power at all, and her government would 
be rendered helpless and could not exercise its own sover- 
eignty, but would be dependent upon Congress for its main- 
tenance, and paternalism would be complete in the Federal 
government. It is not granted to Congress to say to the 
States that they cannot or shall not levy and collect taxes 
within their boundaries, on their own internal matters, for 
their own support; nor did the States ever grant to the Fed- 
eral government the power or right to say that the citizens 
of the different States should be accorded more rights 
‘in a given State than the citizens of that State. Nor did 
they invest the judiciary with such authority. 

“ Nor can the courts by judicial construction invest the 
‘Federal government with powers not granted to it by the 
States in that great bulwark of human rights and palladium 
‘of American liberty, the Constitution of the United States. 
' I am thoroughly persuaded that the authority in the 
‘Robbins case was never within the the contemplation of 
the Convention which framed, or the people who adopted 
the Constitution. 

? It is unreasonable to suppose that any State would have 
agreed voluntarily to surrender to another government the 
fhower to confer upon aliens or non-residents within her 
borders and jurisdiction “privileges and immunities” 
which in her wisdom she might see fit to deny her own 
“itizens. It is unreasonable to suppose that the framers of 
the Constitution ever intended to assert or claim such power 
jin the government they were creating, and the guaranteeing 
of “egual privileges and immunities” is as positive an inhi- 
ition of such power to confer greater privileges and im- 
‘munities as though it had been expressed in so many 
words. In view of the implied inhibition in the “equal 
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privileges and immunities” clause, it is very questionable if 
Congress even under the “interstate commerce” clause could 
constitutionally enact such a law. The powers not 
delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respec- 
tively, or to the people. (United States Cons., Art. X.) 
“The citizens of each State shall be entitled to all the 
privileges and immunities of citizens in the several States,’ 
The Robbins case ignores these two provisions, we submi 
and discriminates against citizenship and in favor of non 
citizenship. It confers “privileges and immunities” upor 
non-citizenship not given to citizenship. This is agains 
the letter and spirit of the Constitution. See also Art. IX 
of the Constitution, which reads as follows: “The enumer 
ation in the Constitution of certain rights shall not be con 
strued to deny or disparage others retained by the people. 
In the case of Houston v. Moore, 5 Wheaton, pp. 48, 4§ 
Justice Story says: “The sovereignty of a State in the exe 
cise of its legislation is not to be impaired, unless it be cleg 
that it has transcended its legitimate authority; nor ough 
any power to be sought, much less to be adjudged, in favor ¢ 
the United States, unless it be clearly within the reach ¢ 
its constitutional charter. Sitting here, we are not at libe 
to add one jot of power to the national government beyon 
what the people have granted by the Constitution; and, o 
the other hand, we are bound to support that Constitution ¢ 
it stands, and to give a fair and rational scope to all th 
powers which it clearly contains. The Constitution cor 
taining a grant of powers in many instances similar to thos 
already existing in the State governments, and some 
these being of vital importance also to the State authorit 
and State legislation, it is not to be admitted that a me 
grant of such powers in affirmative terms to Congress, doe 
per se, transfer an exclusive sovereignty on such subjects 
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| the latter. On the contrary a reasonable interpretation of 
' that instrument necessarily leads to the conclusion that the 
| powers so granted are never exclusive of similar powers 
‘existing in the States unless where the Constitution has ex- 
\pressly in terms given an exclusive power to Congress, or 
the exercise of a like power is prohibited to the States, or 
there is a direct repugnancy or incompatibility in the exer- 
cise of it by the States. 

‘‘The example of the first class is to be found in the exclu- 
sive legislation delegated to Congress over places purchased 
by consent of the Legislature of the State in which the same 
shall be, for forts, arsenals, etc.; of the second class, the pro- 
‘hibition of a State to coin money or emit bills of credit; of 
he third class, the power to establish an uniform rule of 
‘aaturalization and the delegation of admiralty and maritime 
‘urisdiction. 

' “In all other cases not falling within the classes already 
Mentioned, it seems unquestionable that the States retain 
‘concurrent authority with Congress, not only upon the 
‘etter and spirit of the XIth Amendment of the Consti- 
tion, but upon the soundest principles of general reason- 
lg. There is this reserve, however, that in cases of concur- 
ent authority, where the laws of the States and of the 


Jnion are in dzrect and manzfest colliston on the same sub- 
lect, those of the Union being ‘the supreme law of the land,’ 
tre of paramount authority, and the State laws, so far, and 
b far only, as such incompatibility exists, must necessarily 
“ield. Such are the general principles by which my judg- 
hent is guided in every investigation on constitutional 
‘oints. I do not know that they have ever been seriously 
‘oubted. They commend themselves by their intrinsic 
‘yuity, and have been amply justified by the opinions of 
‘4e great men under whose guzdance the Constitution was 
yamed, as well as by the practice of the government of the 
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Union. To desert them would be to deliver ourselver over 
to endless doubts and difficulties, and probably to hazard 
the existence of the Constitution itself.” 

Houston vy. Moore, 5 Wheaton, 48-50. 

Martin v. Hunter’s Lessee, 1 Wheaton, 324-326. 


The Constitution of the United States may be properly 
divided into two leading great divisions, to-wit: one as 
self-executing and complete in itself, and the other executory 
or incomplete within itself, and which requires the action 
of Congress to give it vitality and put it into execution or 
operation. Whenever a question arises under the first it 
may be properly termed a constitutional question, and is 
properly a constitutional question, and a law enacted in de- 
rogation thereof would be unconstitutional, Jer se. This is 
not the case as to the executory phase of the Constitution, 
and where questions arise under this latter proposition it 
would hardly be conterided that the same would be uncon- 
stitutional. It becomes a question of legislation and not o 
constitutional construction. Even from this standpoint the 
Robbins case did not present a constitutional question. 

Again, if this is, as contended for in the Robbins case, ¢ 
question of “interstate commerce,” and the State has yieldec 
the right to tax business carried on within her borders, ther 
we submit the question is one of legislation altogether, and 
if there could arise a possible collision between Federal and 
State powers that that emergency has not arisen, inasmuch 
as the Federal jurisdiction has not attached, because Con 
gress has not legislated on the matter. Until such legisls 
tion the State can, from this standpoint, levy and collect 
the tax complained of. But it has been already seen tha 
the State has delegated no such authority to Congress, ane 
Congress ought not to assume any power unless it is made 
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_' clearly to appear that such was within the intention of the 
| ' Constitution. (Houston v. Moore, 5 Wheat., 48.) 
' Again, this Court has said “the sovereign powers vested 
_] in the State governments by their respective Constitutions 
‘ remained unaltered and unimpaired, except so far as they 
4 were granted to the government of the United States.” 
t (Martin v. Hunter’s Lessee, 1 Wheaton, 325.) 
t The power to regulate the internal legislation of the re- 
© spective States, either express or implied, has never been 
_ delegated to the Federal government, but was reserved to 
8 the respective States, or to the people. No course of judicial 
construction can delegate powers to Congress not given by 
‘ the States and people. If terms and powers can be added 
» by construction, then it follows that terms and powers can 
\ be eliminated in the same way, and one by one our consti- 
i tutional guarantees could be construed away, and others 
pemneraed 1 in their stead and place. Our courts could easily 


' thus not only become makers of our organic and statute 
‘ law, but could also construe the same out of existence. The 
4 executive and legislative branches would soon become sub- 
“ordinate to the judiciary, and the boasted balance of power 
Nin the Constitution and in our government would be gone. 
Y The Constitution of the United States does not inhibit 
‘the States from levying a tax on occupations, unless the 
“State should discriminate against the citizens of other 
‘States. Mr. Cooley says: “Government may in the discre- 
‘tion of its legislature levy a tax on every species of property 
{Within its jurisdiction; or, it may select any species of prop- 
erty and tax that only. The same is true of occupations; 
“government may tax one, or it may tax all. There is no 
4restriction upon its power in this regard, unless one ex- 
*pressly imposed by the Constitution.” (Cooley on Cons. 


) Hefurthersays: “A tax on the privilege of following any 
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particular employment is usually confined to those which 
in some particular are exceptional, either because supposed 
to be especially profitable, or because they require special 
regulations, or because the privilege is in the nature of a 
franchise, or because they supply a general demand; so that 
the burdens imposed will be generally distributed. But no 
employment is absolutely exempt from the liability to be 
taxed. In such a case the business carried on will be ille- 
gal, and no recovery can be had upon contracts made in 
course of it.” (Cooley on Cons. Lim., p. 385.) 

The right to tax property and privileges is an attribute 
of govermental sovereignty, and the power of “taxation 
operates on all persons and property belonging to the body 
politic.” “This -is an original principle which has its 
foundation in society itself.” (Cooley on Cons. Lim., p. 
598, as copied from the opinion of Chief Justice Marshall in 
McCulloch v. Maryland, 4 Wheat., 428.) 

Mr. Desty, in his valuable work on taxation, page 1388 
(Vol. II), says: “A law imposing a license tax on transient 
persons doing business within the State does not violate the 
provisions of the Federal Constitution.” 

2 Desty on Taxation, p. 1389. 

Cole v. Rudolph, 31 La. Ann., 535. 

State v. North, 27 Mo., 464. 

State v. Shapleigh, 27 Mo., 344. 

Biddle v. Com., 13 Serg. and R., 405. 


Again, he says: “Transient persons selling goods withir 
the State, by wholesale or retail, on land or on water, are 
liable to pay a license tax.” 

Again: “A State law imposing a license fee upon me 
chants who go from place to place soliciting orders is ne 
unconstitutional as involving a duty or impost on imports 
or a regulation of commerce, or unequal taxation.” 
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2 Desty on Taxation, p. 1390. 

. Colson v. State, 7 Blackford, 590. 
Sears v. Comrs., 36 Ind., 267. 

In re Rudolph, 2 Fed. Rep., 65. 


Again he says, on same page, “it is a legitimate tax on 
business.” 

Ex parte Robinson, 12 Nev., 263. 

Sledd v. Com., 19 Grat., 813. 

2 Desty on Taxation, pp. 1390-1394, and authorities col- 
lated from U. S. and State Reports in the forty citation 
notes on pp. 1393 and 1394. 


A State can levy taxes upon business or property of non- 
residents within the State. 

Duer v. Small, 4 Blatch., 263. 

Commonwealth v. Milton, 12 B. Monroe, 212~218. 

Osborne y. Mobile, 16 Wallace, 479-483. 
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In the last cited case the validity of the act under con- 
«sideration “was assailed for the reason that it imposed a 
burden upon interstate commerce, and was therefore repug- 
nant to the clause of the Constitution which confers upon 
“Congress the power to regulate commerce among the several 
‘States;” but it was held that “Congress has never under- 
taken to exercise this power in any manner inconsistent 
twith the municipal ordinance under consideration, and 
ithere are several cases in which the court has asserted the 
‘right of the State to legislate, in the absence of legislation 
‘by Congress, upon subjects over which the Constitution has 
‘clothed that body with legislative authority.” 
. Osborne v. Mobile, 16 Wall., 482. 
! License Cases, 5 Howard, 504. 


_ 


! Willson v. Blackbird Creek Marsh Co., 2 Peters, 245. 
| Cooley v. Board of Wardens, 12 Howard, 315. 
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Chief Justice Chase quotes approvingly the following 
language, to-wit: “It is not everything that affects com- 
merce that amounts to a regulation of it within the mean- 
ing of the Constitution. (Osborne v. Mobile, 16 Wall., 482.) 

Such has been the law from time immemorial, and such 
has been the law since the foundation of our government. 

It occures to counsel that there are marked differences 
between the Robbins case and the case at bar, but it is not 
thought necessary here or in this brief to enter into a dis- 
cussion of them. It is thought sufficient to present the de- 
fendant’s theory of this case, and the principles that should 
govern this court in deciding the same. ; 

Defendant in error insists that the decision of this cause 
by the Honorable Court of Appeals of the State of Texas —— 
and is in perfect harmony with the “interstate commerce” 
clause of the United States Constitution, the long line of deci- 
sions of the courts, the pronounced “law of the land,” and the 
theory and genius of our State and Federal government; and 
had it rendered any other decision or made a contrary ruling, 
it would have set at naught the “equal rights” clause of the 
United States Constitution, as well, it is believed, as that 
part of the XIVth Amendment, Sec. 1, of said Constitu- 
tion, which says, among other things, that no State shall 
“deny to any person within its jurisdiction the equal pre 
tection of the laws.” Had the Texas Legislature passed @ 
statute as indicated by the Robbins case, it would have beer 
repugnant to Art. IV, Sec. 2, Part 1, of the Federal Consti- 
tution. With due deference to the opinion of the majority 
of the court in the Robbins case, it is insisted that the opim 
ion is not supported by the authorities cited, and the propo- 
sitions as stated in the opinion are not deducible from the 
citations given and are inapplicable to the question decided d 

Authorities already cited. 

Osborne v. Mobile, 16 Wall., 479-483. 
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The decision is obnoxious to Art. IV, Sec. 2, Part 1, of the 
United States Constitution also, because, if the State is 
forced by judicial construction to legislate against its own 
citizens, and for the benefit of non-residents, it is perceived 
that a harsh and unjust discrimination against her own cit- 
izens is had at once. The opinion seems to overlook this 
result. That portion of the Constitution declares that “the 
citizens of each State shall be entitled to all the privileges 
and immunities of citizens in the several states,” and Art. 
X says “the powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are ve- 
served to the States respectively, or to the people.” 

If the doctrine of the Robbins case is to be hereafter the 
law of the land, there will arise many serious questions and 
complications as to the rights of the citizens of the States in 
the different States. 

Under it the non-resident would inevitably enjoy “privi- 
leges and immunities” not enjoyed by the citizen. He 
could pursue occupations, enjoy privileges, free of the bur- 
dens of government, while the resident citizen would be bur- 
Jened with the revenue taxation. 

The Federal Constitution guarantees equal rights to all 
she citizens of all the States in the several States, and it be- 
omes the duty of the courts, and especially of Congress, to 
protect the citizens of all the States in these rights in the 
everal States. 

It is as much the duty of Congress to protect the citizens 
f Texas in the enjoyment of all their rights in Texas as it 
to protect the citizens of other States in Texas, and it is 
urther as much the duty of Congress and the courts to 
rotect the citizens of Texas from discrimination against 
hem in favor of the citizens of other States by Texas, as it 
s to protect the citizens of other States in Texas from 
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unjust discrimination against them by Texas in favor of 
her own citizens. 

Can the Federal government allow a State to discriminate 
against her own citizens any more than against citizens of 
other States? 

As an answer to this it is gravely urged in the Robbins 
case that “the State is not bound to tax its own drummers, 
and if it does so, whilst having no power to tax those of 
other States, it acts of its own free will, and is itself the au- 
thor of such discrimination.” Such an argument is not 
only fallacious, but surprising. 

As well argue that the State is not bound to pass any 
laws, or collect any revenues, or levy any taxes, or do any 
act of sovereignty, for fear some citizen of one of the several 
States might chance to come into that State and engage in 
some business which would be affected by it. 

It occurs to us that the sound, reasonable, and correct 
doctrine is, that “if a non-resident does not wish to pay for 
such security and protection [as a State affords] he can with; 
draw his personal property from the State and thus free 
himself from such payment. There is no law which com: 
pels him to put his property under the protection of the 
laws of a State of which he is not a citizen or resident 
But, while he asks and demands protection from the laws 
there is no good reason why he should not pay for it, n¢ 
good reason why he should demand that the property a 
the resident should pay for it. And there is no higher lay 
of the United States which gives a non-resident a right t 
demand that the property of the resident citizen should pai 
for the protection afforded by the laws to the property ¢- 
the non-resident citizen. | 

“But such protection cannot be afforded unless meant 
by the way of taxes, are furnished to afford protectio 
And taxes are no more to be levied upon the property ¢ 
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the resident to protect the property of the non-resident than 
taxes are to be levied upon the property of the non-resident 
to protect the property of the resident.” (Duer v. Small, 
4 Blatch., Cir. Ct. Repts., 265, 266.) 

The non-resident claims the protection of the laws of the 
resident in his business transactions and his personal and 
property rights, and is not required to contribute to the 
burdens of that protection. The non-resident enjoys the 
benefit of the protection, whilst the resident pays for a pro- 
ection that discriminates against him in favor of the non- 
esident. Is this justice, or law? The provisions of the 
ederal Constitution guaranteeing egua/ rights, privileges, 
and immunities to the citizens of the several States in each 
bf the States, carries with it inevitably and to the same ex- 
ent the converse of the proposition, that greater rights, 
privileges, and immunities cannot be conferred upon the 
itizens of the several States in each of the States and upon 
he non-resident as against the resident citizen. It is an 
nhibition against the Federal government from conferring, 
r even attempting to confer such privileges, as much so as 
expressed in so many words. Congress itself cannot pass 
law having such an effect, and it is clearly beyond the 
ower of any other department of the government to con- 
r it. Congress has not attempted to exercise such au- 
aority, and should it assume it, it would be met at the 
) reshold by the two clauses already cited from the Con- 
itution; nor would this Court hesitate for a moment to 
sclare such an assumption of power unconstitutional and 
bid. At least such is our abiding confidence. 
am thoroughly persuaded that the authority claimed in 
» Robbins case was never within the contemplation of the 
mvention which framed or the people who adopted the 
nstitution. 

Por reasons already stated it is unreasonable to suppose 
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that the framers of the Constitution ever intended to assert 
or claim such power in the government they were creating, 
and it is more unreasonable to suppose that any State would 
have voluntarily agreed to surrender to another government 
the power to confer upon aliens or non-residents within her 
borders and jurisdiction privileges and immunities which 
in her wisdom and the legitimate exercise of her rights she 
might see fit to deny her own citizens. 

The Constitution certainly intended to secure to every 
citizen of every State the right of traversing at will the ter- 
ritory of any and every other State, subject only to the laws 


applicable to its own citizens, of exercising there, freely but | 
innocently, all of its facilities of acquiring, holding, and — 


alienating property, as citizens might do, and of enjoying 
all other privileges and immunities common to the citizens 
of any State in which he might be present, or in which, 
without being present, he might transact business. But in 
securing these rights it does not exempt him from any con- 
dition which the law of the State imposes upon its own citi- 
zens, nor confer upon him any privilege which the law 


gives to particular persons for special purpose or upon pre- | 


scribed conditions, nor secure to him the same privileges to 
which by the laws of his own State he may have been en- 
titled. (Com. v. Milton, 12 B. Monroe, 219.) _ 

In Corfield v. Coryell (4 Wash. Cr. Ct. Reports, 380) 
Judge Washington characterizes the privileges and immuni- 
ties secured by this clause as being such as are “in their 
nature fundamental, which belong of right to the citizens of 
all free governments and which have at all times been en- 
joyed by the several States which compose this Union from 


the time of their becoming free, independent, and sovereign.” — 
This same idea is otherwise expressed when it is said they 


are such privileges and immunities as are common to the 


; 
' 


SUPREME COURT OF THE UNITED STATES. 


W. G. Asher v. The State of Texas. 


citizens of any State under its constitution and constitu- 
tional laws. 

The statute of Texas under which the plaintiff was fined, 
-and which punishment forms the basis of this action, is, we 
confidently assert and believe, not obnoxious to any pro- 
vision of the United States Constitution. The opinion in 
the Robbins case concedes this proposition as to State or 
resident drummers. | 

* How ii can be constitutional as to State or resident drum- 
/ mers, and unconstitutional as to non-resident drummers, is 
a proposition that cannot be understood when tested by Art. 
IV, Sec. 2, Part 1, of the Constitution. This statute does 
not discriminate—it simply levies a tax, a privilege tax, on 
> drummers, etc., of thirty-five dollars. It specifies no locality 
€or residence. We understand, of course, as it is Texas legis- 
) lation, and passed by a Texas legislature, that it was in- 
itended to be hedged in by Texas boundaries and Texas 
(jurisdiction. Texas was not legislating for New York or 
fany other State, but simply for her own weal, under her 
Town laws and Constitution, and by virtue of her own State 
sovereignty. 

| “As the law is valid so far as the inhabitants of the State 
‘are concerned, no inhabitant can engage in this business 
‘unless he pays the tax. If citizens of other States cannot 
tbe taxed in the sarhe way for the same business, there will 
‘be discrimination against the inhabitants of Tennessee and 
lin favor of those of other States. This could never have 
*been intended by the Legislature, and I cannot believe the 
>Constitution of the United States makes such a thing 
necessary.” (Dissenting opinion of Chief Justice Waite in 
Robbins’ case.) 

1 This is the law as was understood by the States, by the 
p pople, by the framers of the Constitution, and by the 
fathers, and we submit that it is now too late to change 
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this by judicial construction, and thus give the Constitu- 
tion a meaning and a purpose never intended, and give it 
powers never delegated, and authority opposed to the ex- 
pressed powers, and in defiance of those reserved by the | 
States and the people and the acquiescence of a hundred | 
years of precedent. 

If this were not true the States might be forced to aban- 
don certain classes of criminal laws and their enforcement 
without cause or conflict of power. It has been said by this — 
court that “no one will deny that a State has a right to. 
punish any individual found within its jurisdiction who 
shall have committed an offense within its jurisdiction 
against its criminal laws.” 

Again this court says “the right to punish or to prevent 
crime does in no degree depend upon the citizenship of the 
party who is obnoxious to the law.” (New York v. Miln, 
11 Peters, 161.) 

Chief Justice Marshall, in Cohens v. Virginia, in 6 Wheat., 
443, is very clear on this point, and says: “To interfere 
with the penal laws of a State where they are not levelled 
against the legitimate powers of the Union, but have for 
their sole object the internal government, is a very serious 
measure, which Congress cannot be supposed to adopt 
lightly or inconsiderately. The motives for it must be 
serious and weighty. It would be taken deliberately, and 
the intention would be clearly and unequivocally ex- 
pressed.” 

Here we have no act of Congress, nothing to indicate their 
legislative will, and, as we have seen already, there can be 
no conflict between Federal and State jurisdiction till they 
have both spoken, and adversely to each other. Then, how 
can it be that the Robbins decision is right? 

If there has been any one proposition plainly, clearly, un- 
equivocally, and definitely settled by this court since its 
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organization, accepted and followed by the various courts of 
last resort throughout the Union, implicitly, as the law of 
this land, it is that “a tax on business carried on within a 
State and without discrimination between its citizens and 
citizens of other States might be constitutionally imposed,” 
and this applies equally to occupations. These decisions 
were stare deczszs. 
: Though a contrary doctrine is announced, these decisions 
are not overruled by the: Robbins case; they still stand as 
_ part of the law of the land, established by the court of last 
| resort in the country. 

They came into existence with the first court under the 
Constitution; they have been fostered and cherished under 
the Constitution; they have been honored by the endorse- 
ment of the various courts of last resort in the different 
» States; they have grown with the growth of this country; 
j they have shed their benign influences over the progress of 
-t our enlightened civilization; they have been a part and 
0 parcel of the machinery of the governments of the different 
1, States; they are fastened upon the minds of the people 
, approvingly; they form one of the great links in the chain 
_ of patriotism that binds the States of this nation in the fed- 
¢, eral compact firmly together; they speak the true theory of 
yj, Our system of government and governmental policy; and 
nj they form one of the strongest bulwarks of our republican 
1»; form of government. There is no occasion for overruling 
i; this line of decision, and every reason moves us to stand by 
»j them [as the law in the letter as well as in the spirit] of this 
», country. . They have been authority too long, and honored 
jt00 strongly, and loved too deeply, to be torn ruthlessly 
jaway, and have the whole machinery of government re- 

versed. Chancellor Kent says: “A solemn decision upon a 
point of law arising in any given case becomes an authority 


gin a like case, because it is the highest evidence which we 
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can have of the law applicable to the subject, and the judges 
are bound to follow that decision so long as it stands unre- 


' 
' 


| 


versed, unless it can be shown that the law was misunder- | 
stood or misapplied in that particular case. If a decision | 


has been made upon solemn argument and mature delibera- 
tion, the presumption is in favor of its correctness, and the 


community have a right to regard it as a just declaration or | 


exposition of the law, and to regulate their actions and con- 
tracts by it. It would therefore be extremely inconvenient 
to the public if precedents were not duly regarded and im- 
plicitly followed. It is by the notoriety and stability of 
such rules that professional men can give safe advice to those 
who consult them, and people in general can venture to buy 
and trust, and to deal with each other. If judicial decis- 
ions were to be lightly disregarded, we should disturb and 
unsettle the great landmarks of property. When a rule has 
once been deliberately adopted and declared, it ought not to 
be disturbed, unless by a court of appeal or review, and 
never by the same court, except for very urgent reasons and 
upon a clear manifestation of error, and if the practice were 
otherwise it would be leaving us in a perplexing uncertainty 
as to the law.” 

1 Kent Com., 475. 

Cooley Cons. Lim., p. 62. 


Another great author says: “Liberty and steady progres- 
sion require the principles of the precedent in all spheres. 
It is one of the roots with which the tree of liberty fastens 
in the soil of real life, and through which it receives the 
sap of fresh existence. It is the weapon by which inter- 
ference is warded off. 

“The principle of the precedent is eminently philosoph- 
ical. The English Constitution would not have developed 
itself without it.” 
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It made the common law, and the common law made, in 
the main, the English Constitution. 

The Constitutions of the United States and of the various 
States of this Union are traceable to this same source, to a 
very great extent. 

The Robbins decision is a retrogression. Its tendency is 
to unsettle where it has been settled, and disturb where 
everything was harmonious, and to start our wheels of 
government in the direction of that stronger form of gov- 
ernment from which we came in the struggle of 1776 at so 


much cost and bloodshed. “ 
In the perplexing attitude in which the question is left Le 
by the decision of the Supreme Court in the Robbins case, 2 


son te aeanate 


what was the duty and province of the State Court when 
the question was again presented before it? 

The one line of decision, dating back to the beginning, 
was left, unreversed and not overruled, or might be so re- 
garded, and was as binding as the other, because emanating 
from the same high authority. 

On the one side stood the unbroken line of decisions from 

; the foundation of this Federal government by the Supreme 
. Court of the United States, and a heavy supporting column 

; of the decisions of the various State courts of last resort, all 
N, concurring and coinciding with and endorsing the Supreme 
Court, while on the other stood the Robbins case, and it too 
| decided. by a divided court, a bare majority deciding, with 
lj astrong dissenting opinion to weaken its force and destroy 
its effect. 

In such a state of case the State Court had a perfect right 
to make a selection of the doctrine that it would follow, 
that which was best established and commended itself as 
} sound expositions of the law. And it is insisted it was the 
by} duty of the State Court to make the selection it did make, 
4 that the weight of authority required it, that reason and 


CY 
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precedent required it, and that it could have made no other 
selection without ignoring the frame-work of our republican 
form of government, and that the decision of the Court of 
Appeals of Texas is right, that it is the law, and should in 
all things be affirmed. 


ial 


ad 


Supreme Court of the alnited States. 


OCTOBER TERM, 1888. 


No. 7&1. 


WM. G. ASHER, PLaintirr in ERROR, 
v8. 


THE STATE OF TEXAS. 


SUPPLEMENTAL BRIEF FOR DEFENDANT IN ERROR. 


l. 


There is a constitutional distinction between “ taxation ” 
and “regulation.” Congress is vested with power to lay 
taxes, &c. Art. 1, sec. 8, sub. 1, U.S. Const. It has power 
also to “ regulate” commerce, &e. TJd., sub. 3. 

It has not power to tax interstate articles of trade. Art. 1, 
sec. 9, Id. 

It has taxed business pursuits like those of drummers, 
thereby setting a precedent for States to do the same thing. 
U.S. Stats. at Large, vol. 14, p. 115, acts 1866. 


2. 


There is a distinction between Tennessee and Texas laws: 
1. The former discriminates in favor of drummers who have 


9 


mo 


local licensed houses; the latter does not. 2. The former 
makes it criminal to offer for sale or to sell any article of 


commerce without paying a tax; the latter makes it an 


offense to pursue the occupation without obtaining an annual 


license therefor. Compare the laws: Texas Special Session 
1882, p. 18; Temnessee law as quoted in Robbins’ case. 

A single or several acts of sale do not constitute an offense, 
but it is pursuing the occupation, &c., that makes a violation 
of the Texas statute. Stanford vs. The State, 16 Court of 


Appeals of Texas, p. 331. 
3. 


To deny the State the right to levy the tax on all drum- 
mers, &c., is to force her to violate sec. 2, art. 4, and amend- 
ment XIV, U.S. Const. 


<., 


In principle the Robbins case conflicts in its application 
to Texas law with Nathan’s Case, 8 How., p.73; Warring’s 
Case, 8 Wallace, 110; Woodruff’s Case, 8 Wall., 123; Hin- 
son vs. Lott, 8 Wall.,148; Ward vs. Marvland, 12 Wall., 418; 
State Tax on Gross Receipts of Railroad, 15 Wall., 284; Os- 
borne vs. Mobile, 16 Wall., 479; Machine Co. vs. Gage, 100 
U. S., 676; Grey vs. Baltimore, 100 U. S., 434; Walling vs. 
Michigan, 116 U. S., 446; Brown vs. Houston, 114 U.S., 622; 
Cooley on Const. Lim., pp. 384, 385; 2 Desty Taxation, pp. 
1389, 1390; and all text books on the subject. 

J. S. Hoaa, 


Attorney General for Texas. 
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THOMAS C. CHAPPELL VS. JOHN B. BRADSHAW. 


1 STATE OF MARYLAND, set : 


At a court of appeals of the State of Maryland, begun and held 
for the said State, at the city of Annapolis, on the second Monday 
of January, it being the ninth day of said month, in A. D. one 
thousand eight hundred and eighty-eight, and of the Independence 
of the United States the one hundred and twelfth—present, the 
Honorable Richard H. Alvey, chief judge, and associate judges, 
seven, Levin T. H. Irving, John M. Robinson, George Yellott, Oliver 
Miller, James McSherry, Frederick Stone, Wm. Shepard Bryan— 
among other, were the following proceedings, to wit: 


2 STATE OF MARYLAND, | 
Howard County, j 


At a session of the circuit court for Howard county, in the fifth 
judicial circuit of the State of Maryland, begun and held at the 
court-house, in Ellicott City, in and for the county aforesaid, on the 
firsts Monday of September (being the fifth day of the same month), 
in the year of our Lord one thousand eight hundred and eighty- 
seven—were present, the Honorable Oliver Miller, chief judge; the 
Honorable I. ‘Thomas Jones, associate judge ; Frank Shipley, Esquire, 
sheriff; L. J. Watkins, clerk—among other, were the following pro- 
ceedings, to wit: 


set : 


JoHnN B. BrRADsHAwW vs. THoMAS C. CHAPPELL. 


The transcript of the record in this case, certified from the su- 
erior court of Baltimore city, was filed in our said cireuit court for 
ouned county 23rd April, 1887, which had previously, on the 
23rd December, 1886, been certified from the circuit court for Balti- 
more county to said superior court of Baltimore city. 
The following declaration was filed in the cireuit court for Balti- 
more county on the sixth day of January, in the year one thousand 
eight hundred and eighty-six, to wit: 


Declaration. 


In the Circuit Court for Baltimore County. 
Joun B. BrapsHaw vs. THomas C. CHAPPELL. 


John B. Bradshaw, by B. Howard Haman, his attorney, sues 
Thomas C. Chappell— 

‘Ist. For that the plaintiff’s sailing vessel, known as the “ Mamie 
W. Bradshaw,” was, on the third day of December, in the year one 
thousand eight hundred and eighty-five, partially destroyed by fire 
through the negligence of the defendant and his servants. 

2nd. And for that the plaintiff at the time of the commission of 
the grievances hereinafter mentioned was and still is the owner ofa 
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certain sailing vessel, which heretofore, to wit, on or about 
3 the third day of December, in the year one thousand eight 
hundred and eighty-five, was anchored in the Patapsco river, 
off Hawkins’ Point, and the said defendant was then and there 
the owner of a certain scow, which, on the night of the said 
third day of December, was moored or fastened to the wharf of the 
defendant, at or near Hawkins’ Point, said scow being laden with 
chemicals and other highly combustible materials ; whereupon it 
became the duty of the defendant to use due care and caution in 
the management of the said scow, but the said defendant, unmind- 
ful of his duty in this behalf, negligently and carelessly failed to 
place a guard in or upon said scow, to keep a close watch over the 
same lest it should be ignited ; in consequence whereof the said scow 
and the material thereon took fire, and the said scow, becoming freed 
from its moorings and drifting and being carried by wind and tide 
into contact with the plaintiff’s said sailing vessel, set fire to the 
same, whereby the plaintiff suffered great loss and damage. 
3rd. And for that the plaintiff at the time of the commission of 
the grievances hereinafter mentioned was and still is the owner of 
a certain sailing vessel, which heretofore, to wit, on the third day 
of December, in the year one thousand eight hundred and eighty- 
five, was anchored in the Patapsco river, off Hawkins’ Point; the 
said defendant was then and there the owner of a certain scow, 
which, in the night of said third day of December, was moored or 
fustened to the wharf of the defendant at or near Hawkins’ Point, 
said scow being laden with highly combustible materials; where- 
upon it became the duty of the defendant without delay to remove 
the said combustible materials to a place of greater security, but the 
said defendant, maliciously contriving and designing to injure the 
plaintiff, disregarding his said duty, negligently and carelessly 
and without regard to the safety of the property of the plaintiff, 
permitted the said materials to remain upon the said scow an un- 
reasonable length of time, in consequence whereof the said scow be- 
came ignited, and while burning became free from its fastenings 
through the acts of the agents of the defendant, and, drifting and 
being carried by wind and tide into contact with the plaintiff’s sail- 
ing vessel, set fire to the same, whereby the plaintiff suffered great 
loss and damage. 
4th. And for that the plaintiff at the time of the commission of 
the grievances hereinafter mentioned was and still is the owner of 
a certain sailing vessel, which heretofore, to wit, on the third day of 
December, in the year one thousand eight hundred and eighty-five, 
was anchored in the Patapsco river, off Hawkins’ Point, and the 
said defendant was then and there the owner of a certain scow, which, 
on the night of the said third day of December, was by the agents 
of the defendant attempted to be fastened to a wharf of the defend- 
ant situated at or near said Hawkins’ Point; whereupon it became 
the duty of thedefendant and his agents safely and securely to at- 
tach the said scow to the said wharf, lest damage might otherwise 
be occasioned to the property of others and the sailing vessel of the 
plaintiff, but the said defendant, without regard to his duty in that 
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behalf, and wilfully and maliciously contriving and designing and 
intending to injure the plaintiff, negligently, carelessly, and unskill- 
fully fastened the said scow to the said wharf; in consequence 
whereof the said scow, becoming ignited from some cause to the 
plaintiff unknown, was freed from its fastenings through the acts 
of the agents of the defendant, and, drifting and being 
+ carried by wind and tide into collision with the plaintiff’s 
said sailing vessel, set fire to the same, whereby the plaintiff 
suffered great loss and damage. 
And the plaintiff claims two thousand five hundred dollars dam- 
ages. 
Bb. HOWARD HAMAN, 
Attorney for Plaintiff. 


The following plea was filed in the circuit court for Baltimore 
county on the 14th May, 1886: 


Plea. 
In the Circuit Court for Baltimore County. 
Jno. B. BrapsHaw vs. T. C. CHAPPELL. 


The defendant, Thomas C. Chappell, by his attorney, David G. 
McIntosh, for a plea in this case says— 
That he did not-commit the wrong alleged. 
D. G. McINTOSH, 
Att’y for Def’t. 


On the 19th September, 1887, issue was joined in our said circuit 
court for Howard county; same day, jury sworn. 

22nd September, 1887.—Verdict for plaintiff; damages assessed 
at $1,500.00. 

24 Sept., 1887.—Motion for new trial f’d. 

30 Sept., 1887.—Motion to set motion for new trial for hearing on 
Saturday, 8 Octo., 1887, at 10 o’cl’k ; case set for 8 Octo. 

21 Nov’r, 1887.—Order for appeal f’d. 

5 Dee’r, 1887.—Bill of exceptions f’d. 

6th Dee’r, 1887.—Motion for new trial withdrawn, and judgment 
on verdict in favor of plaintiff for $1,500.00, with interest from 6 
December, 1887, and costs. 

6th Dec’r, 1887.—Order for appeal filed. 

14 Dee’r, 1887.—Affidavit of def’t that appeal was not taken for 
delay f'd; same day, appeal bond f’d and approved. 


Heretofore, to wit, on the 5th December, 1887, the following bill 
of exceptions was filed, to wit: 
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Bill of Particulars. F’d 5th December, 1887. 
In the Circuit Court for Howard County. September Term, 1887. 
JoHN B. BrapsHaw vs. THomas C. CHAPPELL. 


Defendant’s Bill of Exceptions. 


The plaintiff, to sustain the issue on his part joined, offered the 
following evidence: 


JoHN B. BrapsHaw testified: I reside in Somerset county, 
Maryland, and have been engaged in the oystering business for 
some years. I left Booth’s wharf, Baltimore, on or about the ord of 
December, 1885. I was not sure about going down the bay, as the 

weather looked rough ; knew I would godown the river. It 
5 was blowing so heavy when we got down to Hawkins’ Point, 

I thought we would go in there and lay in a while, where it 
has been ‘a harbor for vessels like mine since before I was born. 
There is a cove there. I guess it has been a harbor since Baltimore 
was a city. We dropped anchor and put up our proper lights—one 
of which was at the mast-head-—and all hands went below and went 
to sleep. It was mostly afresh crew, just shipped, and some of the 
men had been drinking. I staid awake, laying below on a locker, 
keeping an anchor watch and waiting for calmer weather. I was 
first up, then down, looking around, but there was no one on deck at 
the time of the accident or the fire. Vessels like mine, when they 
are at anchor, excepi in the bay, do not keep a watch on deck ; it is 
not the custom. They hoist their lights, and that is all. I hearda 
knock under the bow of the vessel and thought a vessel got under 
way and had run into her. I came out and it was on fire. It was 
ascow on fire. It come afoul of us and it was caught in the bow- 
sprit and fore rigging. My vessel was anchored about two hundred 
yards from Chappell’s wharf. When I anchored I only noticed one 
other vessel, hut later twenty or thirty moreanchored there. There 
was no lookout or watch stationed on deck. It was about ten o’clock 
at night when I heard the knock. My vessel was damaged badly 
by the fire. I repaired her to the extent of from one thousand dol- 
lars to fifteen hundred dollars, but after the repairing was done she 
was not worth more than half she was before. She was worth 
forty-five hundred dollars before the fire; that he saw a man in a 
boat lying about thirty yards off his vessel, after the scow had col- 
lided with it. 


The plaintiff further offered evidence tending to prove that the 
wharf spoken of in the plaintiff’s testimony belonged to the defend- 
ant and was used by him in connection with his fertilizer factory, 
which was near the wharf; that the burning scow belonged to the 
defendant; that in the afternoon of the3rd of December, 1885, about 
five o’clock, the scow was fastened to the wharf of the defendant at 
Hawkins’ Point, and was lying outside of another secow which was 
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alongside the wharf. The outside scow was lashed to the wharf 
and to the inner scow. The ropes allowed a play of about three 
feet between the two scows; that she was laden with twenty-five car- 
boys filled with nitric acid and some old furniture. There was no 
light or match on the wharf or on either of the scows. A carboy is 
a wooden box filled with straw, in the midst of which isa large bot- 
tle with a glass stopper ; that nitric acid is inflammable and likely 
to produce fire if brought in contact with straw or other substances ; 
that the scow was on fire about ten o’clock that night, and was cut 
loose and set adrift by an employé of the defendant by order of the 
watchman who had charge of the defendant’s factory. Noemployé 
of the defendant was present when the scow took fire; that when the 
scow was set loose the wind was blowing in a direction from the 
wharf of the defendant and towards the plaintiff’s vessel; that when 
the man Jess, spoken of in the defendant's testimony, started out 
with his boat to give notice to the plaintiffs vessel, the scow had 
drifted half way to the plaintiff’s vessel. 


JosHuA F. Tuomas testified on behalf of the plaintiff: I was an- 
chored in Hawkins’ Point that night. I was about thirty yards from 
Captain Bradshaw’s boat; it might have been a little more or a lit- 
tle less. We were about one hundred and fifty to one hundred and 
seventy-five yards from the wharf. I think there were twenty-five or 

thirty oyster vessels there; oyster vessels frequently run in 
6 there for a harbor. I was on deck that night. I saw the scow 

on its journey. I heard some hallooing and I come on deck ; 
it seemed us if the voice came from the shore, and I saw the scow 
come down; I saw the scow when about twenty-five or thirty yards 
from the wharf; I saw it was coming directly for me and thought 
it was coming into collision with me. We tried to get the anchor up 
and found we could not do it in time to get out of the way of the 
scow ; the chain bad some kinks in it, as they generally do. When 
she was about half way to us she turned and went towards Captain 
Bradshaw’s vessel. If he had hoisted his jib it would have thrown 
his vessel about, but it is impossible to say in what direction. The 
house of the scow was on fire. It was what is called a covered scow 
or house scow. The house was several feet from the end of the scow, 
and the bits on the scow, by which it was attached to the wharf by 
its ropes, were on the end of the scow away from the house and were 
not burnt. The people on the wharf could have played her out into 
the streain and held her there by her ropes, and they could easily 
have notified Captain Bradshaw’s vessel. A boat could be rowed 
out faster than a scow could drift. It is not customary for such ves- 
sels to keep a lookout on deck when anchored in a place like that. 
Bradshaw’s vessel had her proper lights burning. 


The defendant offered evidence tending to prove that the said 
carboys mentioned in the evidence of the plaintiff contained aqua 
fortis; that aqua fortis is the nitric acid of commerce and is of a 
lower degree of specific gravity than chemically pure nitric acid ; 
that the defendant had been purchasing and dealing in aqua fortis 
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for many years; that aqua fortis of the degree of specific gravity 
and character used by defendant was not inflammable and could 
not produce fire; that the scow was securely fastened to defendant's 
wharf on afternoon of December 3rd, 1885, and, owing to high wind 
and rough sea, it was dangerous to unload the carboys from the 
scow ; that when the fire was discovered an alarm was given ; that 
an employé of defendant, named Jess, rowed towards the plaintiff’s 
vessel to give notice, but how far he went or what he did was not 
stated ; that there was no lookout or watch on deck of plaintiff’s 
vessel. 

The defendant further proved by one Johnson, who was the cap- 
tain of the tug-boat which had towed the scow to the defendant’s 
wharf and had followed the water as a seaman for many years, that 
the plaintiff might have raised his jib and caused his vessel to 
swing around, and that if. this had been done the vessel would prob- 
ably have escaped. 

On cross-examination this witness stated that raising the jib would 
not have given the capt. complete control over his vessel and she 
would have swayed to and froin the wind; that it would depend on 
which side the sail filled whether she would go to the right or left 
of her anchor to the extent of the length of her cable. 

Whereupon the plaintiff offered three prayers: 


Plaintiff’s First Prayer. 


If the jury shall find from the evidence in the case that the plain- 
tiff’s boat was damaged by fire at the time mentioned in the declara- 
tion that the said damage was caused by the negligence of the de- 

fendant’s agents, then the plaintiff is entitled to recover a ver- 
7 dict unless the jury believe that the plaintiff or his agents 

contributed directly to the happening of the accident by their 
own negligence. 


Indorsed : (Granted.) 


Plaintiff’s Second Prayer. 


Even although the jury should find that the fire on the scow was 
not caused by the negligence of the defendant or his agents, and, 
further, that it was a reasonable and necessary preeaution for the 
security of the defendant’s property to cast loose the burning scow, 
still it was the duty of the defendant’s agents to use due and reason- 
able care to avoid damage to the plaintiff’s vessel, and if they shall 
find that the defendant’s agents did not use such reasonable care, 
and that by the exercise of such reasonable care the accident might 
have been avoided, then the plaintiff is entitled to recover unless 
the jury find that the plaintiff by his own negligence directly con- 
tributed to the happening of the accident. 


Indorsed : (Rejected.) 


Pr ——t— 
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Plaintiff’s Third Prayer. 


Even though the jury may believe that the plaintiff was guilty of 
negligence in not keeping a watch on deck when his vessel was 
anchored in the Patapsco river, still if the defendant’s agents might 
have avoided the injury to the plaintiff’s vessel by the exercise of 
reasonable care and prudence on their part, then the plaintiff will 
not be prevented from recovering by reason of any such supposed 
negligence on his part. 


Indorsed : (Rejected.) 


And the defendant offered four prayers: 


Defendant's First Prayer. 


The defendant prays the court to instruct the jury that they can- 
not find for the plaintiff unless they find that the damage sued for 
was caused directly by some negligence on the part of the agents of 
the defendant, and also without the neglect of the plaintiff of any 
reasonable precaution by which the damage might have been pre- 
vented. 


Indorsed : (Granted.) 


Defendant’s Second Prayer. 


The defendant prays the court to instruct the jury that if they 
find that at the time of the collision the plaintiff’s vessel, with sev- 
eral others, had anchored in the water off Hawkins’ Point, men- 
tioned in the evidence, by reason of the force of the wind, and that 
said place was a known roadstead or harbor for vesssls of the kind 
owned by the plaintiff; and if they find that the plaintiff had twelve 
men in his crew, and, with other vessels anchored near, was waiting 
for the wind to subside before going on his voyage down the Pa- 
tapsco, then it was an ordinary and proper precaution for the plain- 
tiff to have had a watch on deck of his vessel, and his failure to 
have such a watch was negligence on his part; and if the jury find 
that he had no such watch and that he kept no lookout at all up to 
the time of the collision, and that had there been such a lookout 
notice of the approach of the burning scow mentioned in the evi- 
dence could have been given to the plaintiff in time to enable him 
to take precaution to prevent a collision, and that such precautions, 
with such timely notice, could have prevented the collision, the 
plaintiff is not entitled to recover. 


Indorsed : (Rejected.) 
Defendant’s Third Prayer. 


And also to instruct the jury that the defendant was bound to use 
only such care and prudence in transporting or keeping the 
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8 cargo of the burnt scow as a man of ordinary prudence would 

use in keeping and transporting the same kind of cargo, and 
was not bound to use extraordinary care in keeping or transporting 
the same, if the jury find that it was not in fact a substance apt to 
cause fire. 


Indorsed : (Granted.) 


Defendant's Fourth Prayer. 


That even if the jury find for the plaintiff they are confined in es- 
timating the damages under the pleadings and evidence in the case 
to the injuries sustained by the plaintiff’s sailing vessel from the fire 
imparted by the collision with the burning scow, if the jury find the 
same. . 


Indorsed : (Granted.) 


And the court granted the plaintiff’s first prayer and rejected his 
second and third prayers and granted the first, third, and fourth 
prayers of the defendant and rejected his second prayer ; to which 
ruling of the court in granting the first prayer of the plaintiff and 
in rejecting the second prayer of the defendant the defendant ex- 
cepted and prays the court to sign and seal this his bill of exceptions; 
which is accordingly done this twenty-second day of September, 


1887. 
OLIVER MILLER. [SEAL. | 
I. THOMAS JONES. SEAL._ 
’ ers 


STATE OF owing To wit: 
Howard County, 


I hereby certify that the aforegoing is truly taken from the record 
of the proceedings of the circuit court for Howard county in the 
above-entitled cause. 

In testimony whereof I hereto set my hand and affix the seal of 
the circuit court for Howard county this 14th day of December, A. 


D. 1887. 
[Seal’s place. ] L. J. WATKINS, Clerk. 


9 Court of Appeals of Maryland. January Term, 1888. 
THomas C. CHAPPELL vs JoHN B. BRADSHAW. 


Judge McSuerry delivered the opinion of the court: 

The appellee, being the owner and the master of an oyster schooner, 
sailed from Baltimore early in December, 1885, and in consequence 
of rough and heavy weather anchored in a cove off Hawkins’ Point, 
in the Patapsco river, about one hundred and fifty or two hundred 
yards from a wharf owned by the appellant. This wharf was used 

y the appellant in connection with his fertilizer factory, situated 
near by. ‘The cove was frequently used by vessels like that of the 
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appellee’s for shelter in stormy weather, but at the time the appellee 
entered it on the occasion in question there wa3 but one other vessel 
there, though later the same evening and night some twenty others 
arrived and anchored. Shortly before the appellee anchored and 
on the same afternoon a scow belonging to the appellant and 
10 containing nitric acid in carboys, intended for use by the 
appellant at his factory, was towed up to the wharf already 
mentioned, and was there made fast by ropes to another scow which 
was attached in the usual manner tothe wharf. When the appellee 
anchored he put up his proper lights, one of which was at the mast- 
head, but he placed no “anchor watch” on deck, having sent his 
crew below, though he himself went “ up and down looking around.” 
About ten o’clock of the same night the scow containing the nitric 
acid took fire from some unexplained cause, and the watchman at the 
wharfand in the appeilant’s employment caused the burning scow to 
be cut loose; whereupon it drifted towards and came in contact with 
the appellee’s vessel, and, becoming entangled in the bowsprit and 
forerigging of the latter, set it on fire, and thereby occasioned it 
damage and injury. Upon the trial of the action brought by the 
appellee against the appellant to recover for the damage thus sus- 
tained one exception was taken, which presents for review by this 
court the rulings of the court below in granting the first instruc- 
tion of the appellee and in rejecting the second prayer of the ap- 
pellant. 
11 The instruction granted at the instance of the appellee is 
undoubtedly free from objection and has been repeatedly 
sanctioned and approved by this court in cases involving negligence 
as the cause of action. It submitted to the jury to find whether 
the injury to the schooner was occasioned by the negligence of the 
appellant’s agents, and in the event of such being found to be the 
case authorized a recovery unless the jury further should find that 
“the plaintiff or his agents directly contributed to the happening of 
the accident by their own negligence.” Thus the alleged negli- 
gence of the appellant and the alleged contributing negligence of 
the appellee were both fully and fairly put in this instruction to the 
jury for their finding. The legal propositions of the instruction 
and the form in which they are presented in it are sustained by nu- 
merous cases in this court and elsewhere. This instruction and the 
first instruction granted at the instance of the appellant submitted 
the law of the case to the jury as favorably to the appellant as he 
could have asked for, unless it be true that the question of contrib- 
uting negligence was one of law to be determined by the 
12 court, as insisted in the appellant’s second prayer, and not 
one of fact to be proved by the jury under the particular 
circumstances of this case. 

This rejected prayer of the appellant asked the court to instruct 
the jury as matter of law that “it was an ordinary and proper pre- 
caution for the plaintiff to have had a watch on deck of his vessel, 
and his failure to have such a watch was negligence on his part,” 
&c. It was argued before us with great zeal and marked ability 
that this prayer ought to have been granted. ‘There was evidence 
2—1037 
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before the jury to the effect that if there had been a watch on deck 
the danger could have been seen, and that by hoisting a jib the 
schooner would have swung or swayed around the length of her 
cable, and that thus the collision with the burning scow might have 
heen avoided; but it was also in evidence that the direction which 
the schooner would have taken in this swaying or swinging around 
was entirely conjectural, and that thus it was possible that she 
might have been placed, by this very means, in an even more peril- 
ous position than she was. 
We are not prepared to give our assent to the theory of 
13 this prayer and to announce, as a conclusion of law, that the 
absence of an “anchor watch” was, under the circumstances 
of this case, an act of negligence on the part of the appellant, con- 
tributing directly to the injury complained of, and, of course, there- 
fore, barring the right of the plaintiff to recover therefor. Negli- 
gence is relative or comparative. An act oran omission to do some 
act may be either indifferent or negligent, as its surrounding and 
coincident circumstances give to it the one or the other character. 
Different surroundings and circumstances present different degrees 
of peril. The degree of peril determines the measure of the pre- 
caution requisite to prevent injury. Hence, from the very nature 
of the case, there cannot be, as there is not, any uniform and unvary- 
ing standard, applicable alike to all cases, by which an act or a fail- 
ure to do some act can be distinctly defined as being contributing 
negligence. In many instances negligence or contributing negli- 
gence is purely a question of fact for the finding of the jury; in 
others, some pronounced indisputable act or omission, so inarked 
and unequivocal as to leave no room for any other characterization, 
will warrant a court in ruling that it is, in law, negligence of 
,  ‘iteelf. 
14 Where the question is one depending upon a variety of 
circumstances, or where the testimony is conflicting in regard 
to them, or where different inferences may be drawn from the evi- 
dence upon that subject, or where there may bea reasonable ground 
for question as to whether the act or omission alleged to be contribut- 
ing negligence did, in fact, contribute directly to the production of 
the injury, the jury has been held to be the proper tribunal to de- 
termine whether such act or omission amounts to the imputed con- 
tributing negligence. Whether, therefore, the appellee was negligent 
in not anticipating and foreseeing the possibility of the scow taking 
fire, and of its being then set adrift without the employment of any 
means to manage or direct 1t, depended upon what the jury, on all 
the evidence, might find that an ordinarily prudent and careful 
man would have done in the same situation. He was not 
anchored in the track of navigation, but in a cove resorted to 
only by small craft like his own for shelter, and his vessel 
was within a short distance of a wharf. The utmost which it 
is insisted an “anchor watch” could have accomplished 
15 would have been the hoisting of a jib, and that, as already 
stated, might have avoided the injury or it might have in- 
creased the hazard and caused even more serious damage than actu- 
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ally did occur. As, from the nature of the surroundings, it was 
more improbable that a collision would occur from any cause in 
that cove than upon the open bay or river, there was less reason 
for watchfulness there than in the latter instance. Whilst the 
absence of a proper watch would, under certain conditions, where 
the risk is great, amount to negligence, as decided by this court in 
Kerr’s case, 33 Md., 331, the same omission, where there would be 
very slight, if any, probability of injury, could not be thus charac- 
terized. Hence, under all the circumstances, it was proper for the 
jury to determine, as a matter of fact, whether the appellee was 
guilty of contributing negligence in not having provided the “anchor 
watch ;” and it was not, therefore, a question of law to be decided 
by the court. 
The cases relied upon by the appellant in support of this prayer 
are chiefly in the admiralty; but the mode of proceedure 
16 there is materially different from that which obtains in 
courts of comimon law, In the one jurisdiction the law and 
the facts, ordinarily, are both passed upon by a single judge, and 
his conclusions in respect to the acts which constitute negligence are 
frequently mixed ones of law and fact. However entitled to defer- 
ence and respect such conclusions may be, they cannot in the other 
jurisdiction, where the province of the court is distinct from that of 
the jury, be accepted as establishing the doctrine that the absence of 
an “anchor watch ” is, in law, of itself under all circumstances con- 
tributing negligence. By following in the case at bar these decis- 
ions in the admiralty and by thus reacting from the master of an 
oyster pungy situated as this one was the same precautions which 
are demanded of the masters of totally different vessels, both at 
anchor and afloat, in localities unlike this cove and in positions of 
far greater hazard, we would effectually obliterate the relative or 
comparative feature of negligence. This would be in conflict with 
long-settled principles. 
17 Under the granted instruction it was perfectly competent 
for the jury to have found a verdict for the appellant had 
they deemed the absence of the watch an act of contributing negli- 
gence directly concurring in producing the injury. 
It was likewise competent for them to treat the absence of such a 
watch under the circumstances as not amounting to such negligence. 
Not deeming this act of alleged negligence to be of that character 
which justifies the court in ruling that it is in law contributing neg- 
ligence directly contributing to the injury complained of, when con- 
sidered in connection with all the other circumstances of the case, 
we think that the prayer which we have just been discussing was 
properly rejected. 
Finding no errors in the rulings excepted to, the judgment will be 
affirmed. 


Judgment Affirmed. 
18 Judginent affirmed by the court on the fourteenth day of 


March, eighteen hundred and eighty-eight, for the sum of fif- 
teen hundred dollars ($1,500.00), current money, damages, with in- 
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terest thereon from the sixth day of December, eighteen hundred 
and eighty-seven, until paid, costs in the lower court, and 
twenty-three dollars and seventy-five cents in the court of appeals of 
Maryland. 


SPENCER C. JONES, 
Clerk Court of Appeals of Maryland. 


19 In the Court of Appeals. 
THomas C. CHAPPELL vs. JoHN B. BRADSHAW. 


To the honorable the judges of the court of appeals of Maryland: 


Thomas C. Chappell, the appellant in the above cause, moves the 
court to grant him a reargument of said cause upon the following 
grounds: 

ist. That the instructions of the court below to the jury were er- 
roneous, in that they did not instruct the jury to limit the amount 
of damage the plaintiff could recover tothe value of the colliding 
scow, according to the law of the United States, as provided in sec- 
tion 18 of chapter 121, of 1884 (U. S. Statutes at Large, Vol. 25, page 
57), which provides: “ That the individual liability of a ship-owner 
shall be limited to the proportion, if any, or all debts and liabilities 
that his individual share of the vessel bears to the whole, and the 
aygregate liabilities of all the owners of a vessel on account of the 
sameshall not exceed the value of such vessels and freight pending”— 

The said statute being passed by virtue of the eighth section of 

the first article of the Constitution of the United States: “ The 
20 Congress shall have power to make all laws which shall be 

necessary and proper for carrying into execution the fore- 
going powers vested by this Constitution in the Government of the 
United States or in any department or officers thereof,” and so 
passed for the purpose of executing the power conveyed by the Con- 
stitution under the third clause of the same, “ To regulate commerce 
with foreign nations ard among the several States, and with Indian 
tribes ;” and also in pursuance of the first section of said article, to 
provide for the “ general welfare of the United States.” 

2nd. The court below was bound to take notice of the said act of 
Congress hereinbefore referred to, in accordance with the sixth arti- 
cle of the Constitution of the United States, which provides: Section 
2, “ This Constitution and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made or which shall 
be made under the authority of the United States, shall be 
the supreme law of the land, and the judges in every State shall be 
bound thereby, anything in the constitution or laws of any State 
to the contrary notwithstanding.” The court of appeals in the case 
of Day vs. Day, 22 Md., 539, decides: “ We are bound to decide ac- 
cording to existing laws,even though a judgment, rightful when 
rendered by the court below, should be reversed as a conse- 
quence.” 
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21 3d. And for other reasons to be heard upon reargument, 
should the same be granted. 
March 27th, 1888. 
FRANCIS P. STEVENS, 
Att'y for Thomas C. Chappell. 


On the 20th of April, 1888, the foregoing motion for a reargu- 
ment was overruled, and accompanying the ruling of the court was 
the following opinion by McSherry, J.: 

We have been asked to ordera reargument in this case. The 
only reason assigned is that the circuit court for Howard county did 
not, in its instruction to the jury, limit the measure of damages to 
the value of the scow which occasioned the injury complained of. It 
is insisted that such a limit should have been applied under the 
provisions of section 18 of chapter 121 of the act of Congress of 
June 26th, 1884. It isonly necessary to say that this act of Congress 
was not before the circuit court when the case was tried, nor before 
this court on appeal, and that no reference to or construction of it 
was made in either court. As no question was made under it in 
the court below, we could not, as the law stands in this State, have 

considered it, even had our attention been called to it during 
22 the argument inthiscourt. ‘There was no evidence offered by 

the appellant in the court below with respect to the value of 
the scow alluded to, and the appellant did not then seek to restrict his 
liability by relying upon this statute. It would, in the absence of 
all evidence on this subject, have been idle and useless for the court 
to instruct the jury that the appellee could recover no greater sum 
than the value of the scow. If the act of Congress be applicable to 
this case (and this is a point which we expressly do not decide) the 
appellant failed to invoke its provisions at the proper time and 
neglected to offer any evidence for the guidance of the jury in ascer- 
taining the value of the scow. It is now too late to ask us to reverse 
the judgment and to send the case back solely for the purpose of en- 
abling the appellant to make a defence merely with respect to the 
measure of damages, which defence, if allowable at all, could have 
been just as fully and effectually made upon the trial already bad 
as it could possibly be upon any new trial hereafter. 

The motion for a reargument must be and is overruled. 

Motion overruled. 


23 In the Court of Appeals. 
Tuomas C. CHAPPELL vs. Jonn B. BRADSHAW. 


To the honorable Richard H. Alvey, chief judge of the court of 

appeals of Maryland : 

The petition of Thomas C. Chappell, a citizen of the State of 
Maryland, respectfully represents— 

That a final judgment has been rendered in the court of appeals 
of Maryland in a suit pending therein, where the said Thomas C. 
Chappell is defendant and appellant and John B. Bradshaw is plain- 
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tiff and appellee; that the said court of appeals is the highest court 
of law in the State of Maryland in which a decision in said suit 
could be had; that the said court of appeals has rendered a judg- 
ment against your petitioner for the sum of fifteen hundred dollars 
in the above-entitled cause; that your petitioner appealed from the 
court below upon his exception to the instructions of the court to 
the jury in granting the plaintiff’s first prayer and in rejecting the 
second prayer of the defendant, and that your petitioner has filed a 

motion for a reargument on the grounds that the instruc- 
24 tions of the court to the jury were erroneous and repugnant to 

the law of the United States—act of Congress of Jan’y 26th, 
1884, U. S. Statutes at Large, Vol. 23, chapter 121, section 18 (page 
57)—and to the Constitution. 

The defendant excepted to the court instructing the jury that the 
plaintiff was entitled to recover, and claims in said suit that the 
provisions of said act of Congress aforesaid made it incumbent for 
said plaintiff, in order to establish a right to recover, to show first 
that the defendant’s vessel was not a total loss; secondly, that it had 
some value; thirdly, the extent of its value, toshow the measure of 
his recovery, and that the instructions of the court to the jury that 
from the evidence in the case the plaintiff was entitled to recover a 
verdict, as set forth in the plaintiff’s first prayer, were contrary to 
law, and the right to recover said judgment involves in said suit the 
construction of the act of Congress of June 26th, 1884, U. S. Stat- 
utes at Large, Vol. 23, chapter 121, section 18 (page 57), and its ap- 
oe to said cause and its operation therein to extinguish the 

liability of the defendant by virtue of the decision of the Supreme 
Court, Norwich & N. Y. Transportation Co., 13 Wall., 104; (’x) Nor- 
wich Co. vs. Wright, 13 Wall., 104; that in said suit the court was 

in error in instructing the jury that the plaintiff was entitled 
25 to recover, there being no evidence to show that the vessel of 

the defendant was not a total loss, and it being a notorious 
fact to said court that the vessel of the defendant, being in flames, 
was valueless, and to the contrary the plaintiff did not show. The 
a. of liability of defendant operates as to recovery of plain- 
tiff. 

And there is also drawn in question in said suit the proper con- 
struction of the Constitution of the United States of America, sec- 
tion 2, article 6: 

“ This Constitution and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made or which shall 
be made under * * * shall be the supreme law of the land, and 
the judges in every State shall be bound thereby.” * * * 

That in said suit a right and privilege is claimed under the Con- 
stitution, statutes, and law of the United States, and the decision is 
against the right and privilege set up and claimed by your peti- 
tioner under said Constitution and statutes, as appears by this peti- 
tion and the orders of said court in this case filed herewith. 

Wherefore, to the end that the said judgment of the said court of 
appeals of Maryland may be re-examined and reversed or 
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26 affirmed in the Supreme Court of the United States upon a 
writ of error—art. 3, sec. 2, Constitution, “The judicial 
Ee MF a F 

Your petitioner prays that a citation may be issued in the same 
manner as if thesaid judgment had been rendered in a circuit court 
of the United States. 

And your petitioner further claims the county court was in error 
in exercising jurisdiction by virtue of sec. 2, art. 3, of said Consti- 
tution in said suit; that, in any event, said judgment is void as to 
its amount of value recovered and measure of damage. 


THOMAS C. CHAPPELL. 


Upon the foregoing petition Chief Judge Alvey filed the following 
reasons for dismissing the same: 

The act of Congress referred to in the foregoing petition was not 
set up or claimed under nor in any manner relied on by either 
party to the cause, either in the court below or this court on appeal, 
and it was not until after the case had been heard and decided by 

this court and the opinion filed that the act of Congress was 
27 brought to the attention of the court by a motion for rear- 

gument of the case. That motion was overruled without at 
all considering whether the act of Congress could have any appli- 
cation to such case, if the defendant had sought to avail himself of 
its provisions at the proper time and in the proper manner. I shall 
therefore decline to allow the writ of error and to order the citation 
as prayed, and shall dismiss the petition, but without prejudice to 
the right of the defendant, the petitioner, to apply to one of the 
justices of the Supreme Court of tle United States for the allowance 
of the writ. 

April 26th, 1888. 

R. H. ALVEY, C. J. 


28 In the Supreme Court of the United States. 


Tuomas C. CHAPPELL vs. JOHN B. BRADSHAW. 


The petition of Thomas C. Chappell, the appellant in the above- 
entitled cause, respectfully represents that he is a citizen of the United 
States and of the State of Maryland; that he filed in the court of 
appeals of the State of Maryland, before the end of the term in which 
the judgment in the above-entitled cause was affirmed and before it 
had become final, a motion for reargument, which was substantially 
a motion for reversal of judgment, and specially set up and claimed 
therein a right, privilege, and immunity under a statute and the 
Constitution of the United States, a certified copy of which motion 
is herewith filed, and it is prayed be taken —a part of this petition. 
The court of appeals of Maryland treated said motion as a motion 
for a reversal of judgment and for a new trial, and, in overruling 
said motion, in speaking of the statute of the United States, the court 
says: “As no question was made under it in the court below we 
could not, as the law stands in this State, have considered it, even 
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had our attention been called to it during the argument 
29 in this court;” and further said: “ It is now too late to ask us 

to reverse the judgment and to send the case back solely for 
the purpose of enabling the appellant to make a defence merely with 
respect to the measure of damages;” and your eeepc further 
shows that this decision of the said court of appeals is repugnant to 
the 6th art., 2nd clause of the Constitution of the United States,which 
provides: “ This Constitution and the laws of the United States which 
shall be made in pursuance thereof shall be the supreme law of the 
land, and the judges in every State shall be bound thereby, anything 
in the constitution and the laws of any State to the contrary not- 
withstanding,” which was specially set up and claimed in said court 
by your petitiouer ; and said decision of said court of appeals is also 
repugnant to the 2nd art. of the bill of rights of the State of Mary- 
land, adopted in constitutional convention which assembled at the 
city of Annapolis May 8th, 1867, and adjourned August 17th, 1867: 
“The Constitution of the United States and the laws made or which 
shall be made in pursuance thereof, and all treaties made or which 
shall be made under the authority of the United States are and shall 

be the supreme law of the State,and the judges of this 
30 State and all the people of this State are and shall be bound 

thereby, anything in the constitution or laws of this State to 
the contrary notwithstanding,’ and therefore the decision of the 
court of appeals is in error in saying that it could not consider the 
statutes of the United States (in view of some rule of court or State 
statute) by reason of the supremacy of the statutes of the United 
States, by reason of the bill of rights of the State, and the Constitu- 
tion of the United States, a copy of the opinion of the said court of 
appeals in overruling said motion being herewith filed, and, it is 
prayed, may be taken as a part of this petition. 

That your petitioner thereafter filed a petition in the said court of 
appeals in which he specially set up and claimed a right, privilege, 
and immunity under a statute of the United States, and specially 
set up and claimed therein a right, privilege, and immunity under 
the Constitution of the United States, and further specially set up 
and claimed a right, privilege, and immunity in said cause by rea- 

son of incompetency of jurisdiciion in said cause of the State 
31 court by reason of art. 3rd, sec. 2nd, of the Constitution of 

the United States, and the said court of appeals overruled 
said petition, a certified copy of which overruled petition is herewith 
filed, and it is prayed may be taken as a part of this petition: and 
the said court of appeals denied the application of your petitioner 
for a writ of error to the Supreme Court of the United States, with- 
out prejudice, however, to the right of your petitioner to apply to 
one of the justices of the Supreme Court of the United States for 
the allowance of the writ, as will more fully appear from the certified 
copy of the opinion of the court, herewith filed; and your petitioner 
shows that the judgment rendered against your petitioner in said 
cause is utterly void, as the jurisdiction of the State court in said 
cause is repugnant to the Constitution and laws of the United States, 
the said cause being one of maritime jurisdiction, arising in a collis- 
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ion below low-water mark upon waters where the tide ebbs and. 
flows, and jurisdiction therein is vested in the courts of the United 
States, exclusive of the courts of the several States; and your peti- 
tioner represents a final judgment has been rendered in said suit in 

the said court of appeals of the State of Maryland, which is 
32 the highest court in said State in which a decision could be 

had, where is drawn in question the validity of a statute and 
an authority exercised under a State, on the ground of their being 
repugnant to the Constitution and laws of the United States, and 
the decision is in favor of their validity, and where a title, right, 
privilege, and immunity are specially set up and claimed under the 
Constitution and statutes and authority exercised under the United 
States, and the decision is against the title, right, privilege, and im- 
munity specially set up and claimed under said constitution and 
under said statutes. 

Wherefore, to the end that the judgment of the court of appeals of 
Maryland in said cause may be re-examined and reversed or affirmed 
in the Supreme Court upon a writ of error, it is prayed that a citation 
may issue in the same manner as if said judgment was rendered in 
the circuit court of the United States. 

THOMAS C. CHAPPELL. 


STATE OF ~~ cma ~ 
City of Baltimore, : 


33 On this 28th day of May, 1888, personally appeared before 
me Thomas C. Chappell, the appellant in the above-entitled 
cause, and made oath on the Holy Evangely of Almighty God that 
the matters and things stated and set forth in the aforegoing peti- 
tion are true to the best of his knowledge and belief. 
[ SEAL. ] WM. H. MASSON, 
Notary Public. 


Writ of error allowed. Citation will issue upon the execution by 
the petitioner of bond, with surety, in the penalty of three hundred 
dollars for costs, as required by law, but such bond not to operate as 
a supersedeas. 

May 29th, 1888. 

JOHN M. HARLAN, 
Associate Justice, Assigned to 4th Circuit. 


34 Unirep STATES OF AMERICA, 88 : 


[seaL.] The President of the United States of America to the hon- 
orable the judges of the court of appeals of the State of 

Maryland, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said court of appeals, before 
you or some of you, being the highest court of law or equity of the 
said State, in which a decision could be had, in the suit between 
John B. Bradshaw, plaintiff, and Thomas C. Chappell, defendant, 
wherein was drawn in question the validity of a treaty or statute of 
3—1037 
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or an authority exercised under the United States, and the decision 
was against their validity; or wherein was drawn in question the 
validity of a statute of or an authority exercised under said State, 
on the ground of their being repugnant to the Constitution, treaties, 
or laws of the United States, and the decision was in favor of such 
their validity ; or wherein was drawn in question the construction 
of a clause of the Constitution or a treaty or statute of or com- 
mission held under the United States, and the decision was 
35 against the title, right, privilege, or exemption specially set 
up or claimed under such clause of the said Constitution, 
treaty, statute, or commission, a manifest error hath happened, to 
the great damage of the said defendant, as by his complaint appears, 
we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of Oc- 
tober next, in the said Supreme Court to be then and there held, that, 
the record and proceedingsaforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States should be done. 
Witness the Honorable Samuel F.. Miller, senior associate justice 
of the said Supreme Court, the thirty-first day of May, in the 
36 year of our Lord one thousand eight hundred and eighty- 
eight. : 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed by— 
JOHN M. HARLAN, 
Justice Supreme Court of the United States. 


37 Supreme Court of the United States. 
Joun B. BrapsHaw v. THomas C. CHAPPELL. 


Know all men by these presents that we, Thomas C. Chappell, of 
Baltimore county, in the State of Maryland; Wm. H. Crawford, of 
Baltimore city, State of Maryland, and Edward A. Robinson, of Bal- 
timore city, in the State of Maryland, are held and firmly bound 
unto Jobn B. Bradshaw, of , in the sum of twenty-five hundred 
dollars, to be paid to the said John B. Bradshaw, his executors or 
administrators; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administratufs, “ aly by these 

j 


presents. * 
Sealed with our seals and dated this thirt#%th - vy, A. D. 
1888. 192 | / my Des 


Whereas the above-named Thomas C. Cl: 
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writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled action by the court of 
appeals of Maryland: 
38 Now, therefore, the condition of this obligation is such that 
if the above-named Thomas C. Chappell shall prosecute his 
said writ of error to effect and answer all costs and damages if he 
shall fail to make good his plea, then this obligation to be void; 
otherwise to remain in full force and virtue. 
THOMAS C. CHAPPELL. [sgat. 
WM. H. CRAWFORD. SEAL. 
EDWARD A. ROBINSON. [seat. 


Sealed and delivered in the presence of— 
W. N. KING. 
CHAS. C. FICKENSCHER. 

I hereby certify that the above bond for $2,500, with William H. 
Crawford and Edward A. Robinson as sureties, would be accepted 
as a sufficient and good bond for that amount in the U.S. circuit 
court for the d’t of Md. I know the pecuniary circumstances of the 
sureties, and they are ample for the amount. 

THOS. J. MORRIS, 
U.S. District Judge for Md. 


May 51st, 1888.—Bond approved for costs and superseded. Super- 
sedeas and stay of execution allowed and granted. 
JOHN M. HARLAN, 
Justice Sup. C’t U.S. 


39 The United States of America to John B. Bradshaw, Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the court of appeals of the State of Maryland, 
wherein Thomas C. Chappell is pla‘ntiff in error and you are de- 
fendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable John M. Harlan, associate justice of the 
Supreme Court of the United States, this 3lst day of March, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

JOHN M. HARLAN, 
Justice Supreme Court of the U. 8. 


On this 14th day of June, in the year of our Lord one thousand 
eight hundred and eighty-eight, personally appeared William M. 
Isaacs before me, the subscriber, clerk of the U.S. district & 


40 circuit urt-, district of Maryland, and makes oath that he 
deli: a rue copy of the within citation to B. Howard 
Haman. of ecord for John B. Bradshaw, who endorses 


heres == fig + vice. 


WILLIAM M. ISAACS. 


sa a 
‘ellasethsaiiies scemnnatincn tecaninn corte eT a 
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Sworn to and subscribed the 14 day of June, A. D. 1888. 
[SEAL. | JAS. W. CHEW, 


Clerk Dis. & Cr. Court U.S. 


Copy served June 13th, 1888, in presence of W. M. Isaacs. 
GEO. H. CAIRNES, 


U. S. Marshall. 


Service of copy admitted this 13th day of June, 1888. 
B. HOWARD HAMAN, 


For Defendant in Error. 


41 STATE OF MARYLAND, To wit « 
City of Annapolis, fy 


I, Spencer C. Jones, clerk of the court of appeals of Maryland, at 
Annapolis, in obedience to the mandate of a writ of error awarded 
by the Honorable John M. Harlan, associate justice of the Supreme 
Court of the United States, bearing date the 3lst day of May, 1888, 
do hereby certify that the foregoing record is a true transcript of the 
record and proceedings in the case of Thomas C. Chappell vs. John 
B. Bradshaw as the same remains on file in the clerk’s office of the 
said court of appeals. 

And I do further certify that the said court of appeals is the 
highest court of law or equity in said State in which a decision can 
be had in said case. 

And I do further certify that the foregoing bond in said record is 
a true copy of the bond in said case, which was filed in my office 
on the second day of June, 1888. 

And I do further certify that the foregoing writ of error in said 

record is a true copy of said writ awarded by the said the 
42 Honorable John M. Harlan, associate justice as aforesaid, to 

the judgment of said court, and I herewith transmit the orig- 
inal of said'writ ; and I do further certify that a copy of said writ 
was duly filed in my office for the State of Maryland on the second 
day of June, 1888. 

And I do further certify that the copy of the opinion of the court 
of appeals in said record is a true copy of the same as rendered by 
said court in said case and on file in my office, and that said judg- 
ment in said court of appeals was rendered on the 14th day of 
‘March, 1888. 

And I do further certify that the foregoing motion for a reargu- 
ment of said cause, filed March 27th, 1888, and the opinion of the 
court overruling the same, filed April 20th, 1888, are true copies 
and on file in my office. 

And I do further certify that the foregoing petition to the Honor- 
able Richard H. Alvey, chief judge, for a writ of error to the Su- 
preme Court of the United States, filed April 23d, 1888, and the 
opinion of the said chief judge, filed April 26th, 1888, denying the 
same are true copies and on file in my office. 

In testimony whereof I have hereunto subscribed my~ neame 
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43 as clerk of the said court of appeals of Maryland, and affixed 
the official seal of said court, at my office, in Annapolis, 
Maryland, on the third day of July, A. D. 1883. 
[Seal Court of Appeals, Maryland. ] 
SPENCER C. JONES, 
Clerk Court of Appeals of Maryland. 


Cost of transcript, $8.25. 


44 In the Supreme Court of the United States. 


Tuomas C. CHAPPELL vs. JOHN B. BRADSHAW. 


On this 28th day of May personally appeared before me, notary 
public for the State of Maryland, Thomas C. Chappell, defendant 
and appellant in the above-entitled cause, and made oath on the 
Holy ened of Almighty God that the appeal of the said cause 
from the court of appeals for the State of Maryland to the Supreme 
Court of the United States is not taken for the purpose of delay. 

THOMAS C. CHAPPELL. 


Subscribed and sworn to before me this first day of June, A. D, 
1888. 
[ NOTARY’S SEAL. ] FELIX R. SULLIVAN, 
Notary Public. 


Endorsed on cover: Maryland court of appeals. No. 1037. 
Thomas C. Chappell, plaintiff in error, vs. John B. Bradshaw. 
Filed July 13th, 1888. 
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IN THE 


Supreme Court of the United States 


Error to the Court of Appeals of Maryland. 


THOMAS C. CHAPPELL, 
Plaintiff in Error, 


v8. 


JOHN B. BRADSHAW, 
Defendant in Error. 


- 


BRIEF OF PLAINTIFF IN ERROR UPON MOTION 
TO DISMISS AND AFFIRM. 


The defendant in error asks the Court to either dismiss 
the writ of error in this cause for want of jurisdiction, or to 
affirm the judgment of the Court of Appeals of Maryland, 
with ten per cent. damages, under Rule 23 of this Court, on 
the ground that it is manifest that the writ of error men- 
tioned was sued out frivolously and merely for delay. The 
Court cannot, of course, do both. If there is nothing in 
the Record to confer jurisdiction upon it, it has no authority 
to affirm the judgment of the State Court; nor could it, in 
dismissing the writ, impose the punitive damages accorded 
by its Rule 23, we contend. If it has no jurisdiction to 
entertain the matters brought up by the Record, it is hard 
to see where it is to find its jurisdiction for mulcting the 


ie 
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plaintiff in error for attempting to present these matters to 

its attention. Even prior to the adoption of Rule 24, sec- 

tion 1, by this Court, costs were not allowed to a defendant 

in error on dismissal of the writ for want of jurisdiction. 
Inglee vs. Coolidge, 2 Wheat. 363. 


I. Should the writ of error in this cause be dismissed on 
this motion for want of jurisdiction in this Court? To the 
proper determination of this question, the calculating but 
unwarranted attempt of the defendant in error to inject into 
the Record in this cause, by way of estoppel, the Record of 
a cause in a lower federal Court, is plainly impertinent. 


‘Want of jurisdiction and irregularity of the writ,” said 
Ch. J. Taney, in Hecker vs. Fowler, 1 Black, 95, where 
there was a motion to dismiss and affirm, “are the only 
grounds for dismissal.” See to the same effect— 

The Eutaw, 12 Wall. 136. 
See also—Curtis’ Jurisdiction of the U. S Courts, p. 61. 


From the Record it appears, by clear and necessary in- 
tendment, that a right conferred upon the plaintiff in error 
by a statute of the United States, was drawn in question in 
the State Court, and that to have induced its judgment, this 
right must have been passed upon adversely to the plaintift 
in error. 


This is all that is necessary to give this Court jurisdiction. 


“Tt is sufficient,” said J. Story in the leading case of 
Crowell vs. Randell, 10 Pet. 397, construing section 25 ot 
the Judiciary Act, “if it appears by clear and necessary in- 
tendment, that the question must have been decided in order 
to have induced the judgment.” 


Again, this Court said, in Furman vs. Nichol, 8 Wall. 56: 
“If the Record shows, either by express averment, or by 
clear and necessary intendment, that the constitutional provi- 
sion did arise, and that the Court below could not have 


‘reached the conclusion and judgment it did reach, without 
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applying it to the case in hand, then the jurisdiction of this 
Court attaches.” See also cases cited by Justice Story in 
Crowell vs. Randell, and also following cases : 
Commercial Bank of Cincinnati vs. Bucking- 
ham’s Exors., 5 How. 341. 
Williams, Trustee, vs. Oliver et al., 12 How. 124. 
Christ Church vs. County of Philadelphia, 20 
How. 28. 
Hamilton Company vs. Massachusetts, 6 Wall. 
636. 
Boughton vs. Exchange Bank, 104 U. S. 427. 


Nor is it necessary to state in terms on the Record that a 
law of the United States was drawn in question. “It is 
sufficient to bring the case within the provisions of the 25th 
section of the Judiciary Act, if the Record show that the 
constitution, or a law or treaty of the United States, must 
have been misconstrued, or the decision could not be made.” 
Ch. J. Marshall, in Wilson vs. Blackbird Creek Marsh Co., 
2 Pet. 257. See also Furman vs. Nichol, 8 Wall. —. 


These decisions would seem to conclusively establish what 
was meant by section 25 of the Judiciary Act, in providing 
that the federal right must be “specially set up or claimed.” 
Whether a federal question was passed upon adversely to a 
plaintiff in error, consciously or unconsciously by a State 
Court, is immaterial, if it is by clear and necessary intend- 
ment of law deducible from the record that it must have 
been so passed upon to have induced the judgment of the 
State Court. In other words, if it appears from the record 
that a State Court ought to have known that it was passing 
adversely to a plaintiff in error upon a federal question con- 
trolling in the cause, it will be held by intendment of law. 


to have known it. 


Applying these principles to the Record before us, it ten- 
ders a case clearly within the jurisdiction of this Court. 
The first prayer of the defendant in error, the plaintiff be- 
low (Record, p. 6), asked the Circuit Court for Howard 
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county to instruct the jury that “if the jury shall find from 
the evidence in the case that the plaintiff's boat was damaged 
by fire at the time mentioned in the declaration; that the 
said damage was caused by the negligence of the defendant’s 
agents, then the plaintiff is entitled to recover a verdict, 
unless the jury believe that the plaintiff or his agents con- 
tributed directly to the happening of the accident by their 
own negligence.” This prayer was granted, and the ruling 
of the Court granting it was duly excepted to by the plaintiff 
in error, the defendant below (Record, p. 8). 


Admitting that at the time this prayer was granted the 
plaintiff in error was entitled to the benefit of the Acts of 
Congress limiting the liability of a vessel owner for torts, 
committed without his privity or knowledge, to the value of 
his interest in the vessel, this instruction was erroneous and 
misleading, exercised a controlling effect upon the result of 
the cause, and denied to the plaintiff in error a right pro- 
tected by the twenty-fifth section of the Judiciary Act. 


The testimony in the defendant’s bill of exceptions (Rec- 
ord, p. 4) was to the effect that on or about December 3, 
1885; the vessel of the plaintiff (the defendant in error) was 
anchored in a navigable water of the United States, about 
two hundred yards from the wharf of the defendant; that the 
defendant’s scow, which was lashed to the wharf, and which 
was used by the defendant solely for carrying freight of his 
own, caught on fire from some cause, and while on fire, 
drifted against the vessel of the plaintiff, and set the latter on 
fire, inflicting thereby the injury, on account of which the 
plaintiff sued. 


This testimony further shows that when the collision 
took place the scow must have been in a very advanced state 
of combustion. The plaintiff simply testified that the scow 
was then on fire. So, too, the plaintiff's witness, Thomas, 
simply testified, without reference to time, that the scow 
was a covered one, and that the house of the scow was on 
fire; but other features of the testimony leave little doubt 
on the subject. The fact that the scow was purposely cut 
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adrift by an employee of the defendant at the instance of a 
watchman of the defendant; the fact that she was laden with 
twenty-five carboys of nitric acid, evidenced to be an inflam- 
mable substance, and some old furniture; the fact that she 
had to drift in a burning condition, with a high wind fan- 
ning her, for two hundred yards, or nearly as much, before 
she could reach the vessel ignited by her; and the fact that 
the latter was so injured by contact with the former, when 
she was reached, that, even after expensive repairs had been 
effected upon her, she was not worth more than half what 
she was at the time of the collision, are all circumstances 
tending strongly to show that, even when the scow was cut 
adrift, the flames had eneroached upon the scow too much 
to leave any hope of checking them, and that by the time 
the scow had drifted the two hundred yards or less must 
have exercised a high degree of destructive energy. On the 
other hand, there is not a word of testimony in the Record 
to show that any attempt whatever was made to extinguish 
the burning scow, or that the scow was not in the ordinary 
course of nature totally consumed. 


From these circumstances the jury could not but have in- 
ferred, or might well have inferred, that the scow was ab- 
solutely destroyed, and in this event, it further appearing 
from the testimony that there was no freight pending, the 
liability of the plaintiff in error was entirely extinguished. 

Norwich Company vs. Wright, 13 Wall., 127. 


The instruction of the Circuit Court for Howard county, 
therefore, npon this state of facts, was plainly erroneous and 
misleading in directing the jury generally that, in case they 
found that the casualty was due to the negligence of the 
defendant’s agents, without any contributory negligence 
upon the part of the plaintiff, the plaintiff was entitled to a 
verdict; and, if this is so, it is needless to contend that the 
error of the Court exercised a controlling effect upon the 
cause. 


In this connection, Lane, admx., vs. Lantz, 27 Md., 217, 
is a case closely in point. This was an action for the breach - 
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of a warranty. The testimony showed that a horse, war- 
ranted to be sound, was affected, at the time of the sale, with 
a disease, of which he died in a few days afterwards. There 
was no direct proof offered to show what her actual value 
was at the time of the sale. ‘“ From this evidence,” said the 
Court, “the jury might well have found that she was value- 
less when sold, and therefore the measure of damages to be 
recovered by the plaintiff would be the price paid without 
any abatement or deduction.” Can it be argued that the 
decision of the Court would have been different if the testi- 
mony in this case, instead of showing that the horse died ina 
few days after the sale, had shown that, at the time of the sale, 
the horse was suffering from a disease that terminates fatally 
in a few days. And is not the inference, from the progress- 
ive nature of fire, that an inflammable substance in flames 
was in the ordinary course of combustion destroyed, even 
more clearly deducible than the inference from such a dis- 
ease that vital existence was quenched within the few days? 


Even then, if, in order to avail himself of the limitation 
upon his liability as a vessel owner, allowed him by federal 
law, the burden was upon the defendant to show the value 
of his scow after the collision, Norwich Co. vs. Wright, 13 
Wall. 126-127, and consequently, to furnish the jury with a 
basis for the estimation of the restricted damages payable by 
him, the defendant’s own witnesses relieved him of this bur- 
den by testifying to facts from which, in the absence of 
opposing testimony, it appeared that the value of the scow, 
whatever it was, was annihilated. 


The above reasoning is predicated upon the assumption 
that the plaintiff in error, as the owner of a scow, was enti- 
tled, when the instruction in question was granted, to wit: 
on or about Sept. 22nd., 1887, (Record, p. 13) to the limita- 
tion of liability accorded to vessel owners by the Act of 
Congress of March 3rd., 1851. That he was, we believe to 
be clear. 

The Act just mentioned expressly excepted the owners of 
canal boats, barges or lighters, and all vessels of every descrip- 
tion whatsoever, used in rivers or inland navigation, from 


ee 
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the benefit of its provisions, limiting the liability of a vessel 
owner for the torts of his agents specified in the Act, to the 
value of his interest in the vessel and the freight pending. 
The provisions of this Act were codified in the Revised Stat- 
utes, sections 4282-4289. The portion excepting cana] boats, 
etc. from the benefit of the limitation of liability is repro- 
duced in section 4289. 

If, prior to the month of September, 1887, an Act of Con- 
gress was passed and went into operation, repealing section 
4289 of the Revised Statutes, the section in which canal 
boats, ete. were excepted from the benefit of the limitation 
of liability, but repealing none of the preceding sections from 
section 4282 (inclusive), then the effect of the repeal was 
to admit the defendant below, as the owner of the scow in 
this cause, to the benefit of the limitation contained in 
the preceding sections. Sections 4282 etc. of the Revised 
Statutes declare that the owners of vessels shall be entitled 
to the limitation of liability. The word vessel embraces a 
scow, Congress having provided in section 3 of the Revised 
Statutes that “the word ‘vessel’ includes every description 
of water craft, or other artificial contrivance used, or capable 
of being used, as a means of transportation on water.” 

Such an Act of Congress was the Act of 1884, sess. 1, 
ch. 121, secs. 18 and 30, approved June 26th, 1884, and, 
consequently, approved even before the collision in this 
cause occurred. (Record, page 4). The intent of sec. 18 
was manifestly to re-enact the rule of limited liability, con- 
tained in the Act of 1851, in clearer and more compre- 
hensive terms, so as to include “ debts” as well as liabilities 
for the torts specified in the Act of 1851, and all other possible 
liabilities, whether arising ex contractu or ex delicto. The 
broad words that “the individual liability of a ship owner 
shall be limited to the proportion of any or all debts and lia- 
bilities that his individual share of the vessel bears to the 
whole, and the aggregate liabilities of all the owners of a 
vessel on account of the same shall not exceed the value of 
such yesselgand freight pending,” makes this clear. The 
word “debts” covers all causes of action arising er con- 
tractu; and, if the purpose of sec. 18, of the Act of 1884, 
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had simply been to extend the benefit of the limitation, 
contained in the Act of 1851, to causes of action arising ex 
contractu, there would have been no occasion to use such 
latitudinous language as any or all debts and liabilities. Nor 
can it be contended that the only other object of sec. 18, of 
the Act of 1884, was to declare that, where there were 
several part owners of a vessel, with varying degrees of in- 
terest in the vessel, each should be liable not in solido to 
the extent of the value of the aggregate interests in the 
vessel and freight pending, but only to the extent of the 
value of his individual interest. This had, perhaps, already 
been provided by section 4283, of the Revised Statutes. 


But, if this was not the case, why, if it was not the para- 
mount intention of Congress to re-enact the limitation of 
liability in the general and comprehensive form that we 
claim, should Congress have employed the language “ and 
the aggregate liabilities of all the owners of a vessel on account 
of the same (any or all debts or liabilities), shall not exceed 
the value of such vesselsand freight pending.” 


Whatever new principle the words “the individual lia- 
bility of a ship owner shall be limited to the proportion of 
any or all debts and liabilities that his individual share of 
the vessel bears to the whole,” which immediately precede 
these last words, may have introduced into the federal law, 
these last words can by no conceivable ingenuity be dis- 
torted into anything but a re-enactment in general terms, 
that includes debts as well as torts, of the limitation of lia- 
bility contained in the Act of 1851, and that was there ap- 
plicable to torts alone. Section 30, of the Act of 1884, 
provides that “all laws and parts of laws in conflict with 
the provisions of this Act (the Act of 1884), are hereby 
repealed.” 

Placing the terms of this last section of the Act of 1884, 
as well as those of section 18, side by side with sections 
4282-4289 (both inclusive), of the Revised Statutes, it is 
hard to see upon what canon of construction the effect is to 
be withheld from the two of repealing section 4289, of the 
Revised Statutes. When a posterior law is repugnant to a 


prior law, it repeals it in foto. When it is only partially so 
repugnant, the repeal extends only so far as the repugnancy 
extends. These results follow by necessary implication, 
even when there is not a word in the posterior law expres- 
sive of an intention to repeal. 


In section 30 of the Act of 1884, Congress, impatient of 
the accusation of inadvertence that is sometimes imputed to 
a legislative body when a repeal results by implication, ex- 
plicitly asserted that all laws and parts of laws in conflict 
with the provisions of the various sections of the Act 
were thereby repealed, thus justifying the inference that 
Congress in passing the Act recognized that there were laws 
and parts of Jaws in conflict with its various sections, among 
which it is fair to infer that it considered section 4289 of the 
Revised Statutes to be one. But, putting this aside, what is 
the result of the comparison suggested, in the light of the 
principles of construction stated? It is to disclose entire 
harmony between section 18 of the Act of 1884 and all the 
sections of the Revised Statutes from 4282 to 4289, exclusive, 
but a direct and fundamental repugnancy between section 
18 of the Act of 1884 and section 4289 of the Revised Stat- 
utes. With the seven sections preceding section 4289 of 
the Revised Statutes, section 18 of the Act of 1884 can, 
without the least difficulty, be construed so as to constitute 
with them one harmonious and homogeneous whole. It is 
simply the re-enactment in general and clearer terms, al- 
though with a more enlarged scope, of the limitation of lia- 
bility which they, or all of them but section 4288 (which is, 
really, but slightly relevant to the rule of limited liability at 
all), provide for in detail. 


For this very reason, as well as for the reason that prior 
to 1884 the Supreme Court had by its supplementary rules 
in admiralty under the Act of 1851, and decisions, evoked a 
complete system of procedure from the Act of 1851, it prob- 
ably was, that section 18 of the Act of 1851 was such a brief 
enactment. But this compatibility wholly ceases when the 
comparison is extended to section 4289 of the Revised Stat- 
utes. Nothing can be more invincibly repugnant to a general 
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rule than the exceptions to its operation enacted along with it, and, 
consequently, we can see no escape from the conclusion that 
if the intention of Congress in enacting section 18 of the 
Act of 1884 was to re-enact in general and clearer terms, 
although with a more enlarged scope, the limitation of lia- 
bility contained in the seven sections of the Revised Statutes 
preceding section 4289, then, by so enacting it, without re- 
enacting the exceptions contained in section 4289, it mani- 
fested, according to the plainest principles of judicial con- 
struction, a further intention to repeal section 4289. This 
intention is clearly deducible from the face of the legislative 
record, and it is only when there is a failure of all intrinsic 
aids to construction that Courts should grope aliunde for the 
intent of Congress. 


It is upon the above train of reasoning that the plaintiff 
in error relies, as far as sections 18 and 30, of the Act of 
1884, are concerned, to sustain his claim to the limitation. 
Succinctly stated, the proposition would be: Sections 18 
and 80, of the Act of 1884, by repealing section 4289, of 
the Revised Statutes, abrogated the only section of the Re- 
vised Statutes, from section 4282 to 4289 (both inclusive), 
that excludes the owner of a scow from the benefit of the 
limitation created by the Act of 1851. 


If the above train of reasoning is just, and the effect of 
sections 18 and 30, of the Act of 1884, was to repeal section 
4289, of the Revised Statutes, this effect could not in any 
way be prejudiced by a subsequent enactment of Congress 
treating or recognizing Section 4289, of the Revised Statutes, 
as if it were still in existence. 


The Act of Congress of 1886, U. S. Statutes at large, 
session 1, chapter 421, section 4, may have been passed 
merely as a declaratory statute for the purpose of removing 
the last doubt as to the effect of sections 18 and 30, of the 
Act of 1884, in repealing section 4289, of the Revised 
Statutes, by itself repealing, in express terms, what had 
already been repealed by necessary implication. But, 
should the Court take a different view, we submit that it is 
not for the federal legislature, but for the federal judiciary 
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to construe the effect of subsequent statutes upon former. 
The intent of one Congress is not to be deduced from the 
declarations of another. If Congress is not only to pass 
laws, but to pass upon their effect afterwards, the funda- 
mental distinction between the legislative and judicial de- 
partments of government is effaced. This assumption of a 
prerogative that does not belong to it was, in a notable in- 
stance, properly rebuked by the Supreme Court. 
United States vs. Claifin, 97 U. 8., 548. 


Before passing from the Act of 1884, we will further say 
that throughout section 18, of the Act of 1884, the word ship- 
owner, occurring in the first and last clauses of the section, 
is so repeatedly limited by the word vessel, as to entirely 
disentitle to consideration the inference attempted to be 
drawn by the defendant in error in this connection. The 
interchangeable use, in the same section, of the word 
‘“‘ship-owner” and the words “ owners of a vessel” adds, 
it seems to us, to this conclusion all the remaining force 
that is needed. 


If sections 18 and 30, of the Act of 1884, did not repeal 
section 4289, of of the Revised Statutes, section 4, of the 
Act of 1886 did. This section provides “ that section 4289, 
of the Revised Statutes, be amended so as to read as fol- 
lows: Section 4289. The provisions of the seven pre- 
ceding sections, and of section 18 of an Act entitled “An 
Act to remove certain burdens on the American merchant 
marine and eneourage the foreign carrying trade, and for 
other purposes,” approved June 26th, 1884, relating to the 
limitations of the liability of the owners of vessels shall apply 
to all sea-going vessels, and also to all vessels used on lakes 
or rivers, or in inland navigation, including canal boats, 
barges and lighters.” The Act was approved June 19, 1886. 

The rule is clear that where a preceding law is amended 
by a subsegent one, “so as to read as follows,” the preceding 
one is repealed so far as its provisions are not reproduced in 


the subsequent one. 
State vs. Andrews, 20 Tex. 230. 
State vs. Ingersoll, 17 Wisc. 631. 
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Consequently, as all the provisions of section 4289 of the 
Revised Statutes were dropped in section 4 of the Act of 
1886, the latter operated as a repeal of the former. The 
effect of a repeal is, in the language of Ch. J. Tindal, in Key 
vs. Goodman, 4 Moore & Payne, 341, “to obliterate the 
statute repealed as completely from the records of Parlia- 
ment as if it had never passed, and that it must be considered 
as a law that never existed, except for the purpose of those 
actions or suits which were commenced, prosecuted and con- 
cluded while it was an existing law.” That the principle 
here announced is a principle of universal application, ap- 
plying to every kind of law repealed, civil as well as crim- 
inal, is abundantly demonstrated by the following cases: 

Surtees vs. Ellison, 8 B. & C. 752, (Lord Ten- 
terden, Ch. J.) 

Maggs vs. Hunt, 4 Bing. 212. 

Miller’s Case, 1 W. Bl. 451. 

Rex vs. Justices of London, 3 Burr. 1456. 

Butter vs. Palmer, 1 Hill, 324 and 329. 

Commonwealth vs. Obed Marshall et al., 11 
Pick. 350. 

Yeaton vs. U.8., 5 Cranch, 281. 

Schooner Rachel vs. U. 8., 6 Cranch, 329. 

Commonwealth vs. Duane, 1 Brun. 601, 608. 

Stoever vs. Immell, 1 Watts. 258. 

Williams vs. Co. Commissioners, 35 Me. 345. 


Hampton vs. Commonwealth, 7 Han. (Penn.) 
329. 


The only qualification upon this rule in the United States, 
is that the effect of the repeal must not be to divest a vested 
rigit originating in the law repealed. This qualification 
results from limitations in the federal constitution, which 
are applicable, respectively, to the States and Congress. 


Nor is the rule, as the defendant in error seems to think, 
in the slightest degree dependent upon the equally well 
settled rule that no retrospective effect shall be accorded to 
a law unless it is expressly, or by necessary implication, pro- 
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vided therein that the law shall have such effect. This last 
rule is applicable only to positive enactments which are not 
passed for the purpose of repealing prior laws. The retro- 
active effect of a repealing statute, in repealing the excep- 
tions in a prior statute to a general rule that it does not 
repeal, and which by the repeal of the exceptions becomes 
applicable to the persons or things excepted, is not due to the 
Jact that the repealing statute retroacts upon the. person or things 
excepted, so as to bring them within the general rule, but to the 
fact that it annuls the part of the prior law that renders them 
exceptions to the general rule. 


In the case of another than a repealing statute, the rule 
of construction is that the enactment has no such retro- 
spective operation unless such retrospective operation is ex- 
pressly, or by necessary implication, reserved in the enact- 
ment. 


In the case of a repealing statute, the rule of construction, 
as the cases last cited show, is that, unless all the consequen- 
ces flowing from the repealing statute other than vested 
rights, among which of course, are the rights, involved in 
judicial proceedings, prosecuted to a final termination, prior to 
the repeal, are to be wiped out of existence, there must be a 
reservation either in express words or by necessary implica- 
tion to this end in the repealing statute. Constitutional 
limitations with respect to vested rights apply, of course, to 
all statutes, whether repealing or otherwise. The distinction 
above contended for was pointedly recognized in Butler vs 
Palmer, 1 Hill., 324. 


Applying the above principles to this cause, upon what 
ground is it to be claimed that the enactment of section 4 of 
the Act of 1886 did not have the effect of abrogating the 
exceptions contained in section 4289 of the Revised Statutes 
(among which scows were one) and of admitting the plaintiff 
in error at the trial below to the benefit of the limitation in 
the Act of 1851 which was, from the time of the repeal, as 
completely extended to scows as if the exceptions contained in 
section 4289 had never existed ? 
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The judgment obtained by the defendant in error against 
him was not secured until December 6th, 1887, (Record, p. 
3) more than a year after the Act of 1886 went into effect, 
and therefore more than a year after scows had ceased to be 
excepted from the terms of the Act of 1851, if the Act of 
1884 did not sooner produce the same result. 


The Act of 1884, chapter 4, divested no vested right of 
the defendant in error. It simply substituted one measure 
of damages for another measure of damages. 

Re Long Island &c. Transportation Co., 5 Fed. 
Rep., 611-613. 


That Congress and the State Legislatures have the power, 
even in the case of vested rights, so long as they do not de- 
stroy or substantially destroy the right, to change by repeal- 
ing statutes or otherwise, the remedy at will, is a firmly 
established proposition. 

Cooley Cons. Lims. 443 (361). 


But it is hard to see in what sense a plaintiff, who has not 
established his right to any damages at all, can be said to 
have a vested right to a certain measure of damages. 


Under this head it only remains to say that the plaintiff 
in error undoubtedly had a right to rely in the State Court 
upon the limitation contained in the Act of 1851, provided 
that this limitation was applicable toa scow. In the Scot- 
land, 105 U. 8., 33-34, this Court declared “once for all” 
that its rules adopted in December term, 1871, “were not 
intended to restrict parties claiming the benefit of the law, 
but to aid them. Some form of proceedings was necessary 
to enable ship owners to bring into concourse the various par- 
ties claiming damages against them for injuries sustained by 
mishaps to the ship or cargo, where they were entitled or 
conceived themselves to be entitled to the law of limited re- 
sponsibility, and where they were subjected or liable to 
actions for damages at the suit of the parties thus injured. 
The rules referred to were adopted for the purpose of formu- 
lating a proceeding that would give full protection to ship 
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owners in such acase. They were not intended to prevent them 
Jrom availing themselves of any other remedy or process which 
the law itself might entitle them to adopt. They were not in- 
tended to prevent a defense by way of answer to a libel or plea to 
an action if the ship owners should deem such a mode of pleading 
adequate to their protection.” 


In the present cause there was no necessity for bringing 
various parties “into concourse,” the defendant in error be- 
ing the only party who could claim damages, and the limi- 
tation, if allowed in it, would have been “adequate to the 
protection” of the plaintiff in error. 


Il. Admitting that this cause is within the jurisdiction of 
this Court, should the judgment below be affirmed, with 
ten per cent. damages? Unless the defendant in error has 
some color of right to a dismissal for want of jurisdiction— 
(Whitney vs. Cook, 99 U. 8., 607; Hinckley vs. Morton, 
103 U. S., 765)—this Court will not affirm the judgment be- 
low, unless it is manifest that the writ of error was taken 
for delay merely, or that the question on which the juris- 
diction depends is so frivolous as not to need further argu- 
ment. 


That the defendant in error has no color of right to a dis- 
missal for want of jurisdiction in this Court, and that the 
question on which the jurisdiction of this Court depends is 
not so frivolous as not to need further argument sufficiently 
appears, we think, from what we have heretofore said. 
And where, we may ask, is there any evidence in the Record 
or the proceedings of this Court, that the writ of error in 
this cause was sued out merely for delay, in which event 
alone, this Court will award ten per cent. damages? 

Little vs. Herndon, 10 Wall., 26. 


Certainly not, for any lack of gravity in the right 
asserted here against a judgment for $1,500 and accumulated 
interest, when the plaintiff in error believes that he has 
been exonerated from any responsibility whatever by the 
supreme law of the land. Certainly not from any want of 
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diligence in the prosecution of that right, a circumstance 
that has been controlling in almost every case in which this 
Court has awarded ten per cent. damages upon a motion to 
dismiss and affirm. Desty’s Federal Procedure, page 665— 
and cases there cited. On the contrary, the very zeal with 
which it is prosecuted is commented upon by the defendant 
in error in his brief. 


Nor is the defendant, for the purpose of showing that the 
writ of error in this cause was sued out merely for delay, 
any more authorized to obtrude the record of a cause in a 
lower Federal Court upon the notice of this Court than he 
was, to do the same thing for the purpose of securing a dis- 


missal of the writ. Even if we were disposed to waive the 


extraordinary attempt to plead the judgment of a lower 
Court by way of estoppel to the regular course of appellate 
procedure upon a record, to which such judgment is abso- 
lutely unknown, we might well ask whether, when a federal 
question is brought here by writ of error from a State Court, 
upon the right to appeal from the judgment of which Con- 
gress has placed no pecuniary limit whatever, this Court 
will decline to entertain the question, because the same 
question has been passed upon in a proceeding in rem in 
admiralty in a Court, upon the right to appeal from the 
judgment of which the plaintiff in error in the former case 
was debarred by such a pecuniary limit. But such a query 
cannot even be considered by this Court. In not one of the 
many cases in which this Court has entertained motions to 

dismiss and affirm, with ten per cent. damages, has it ever 

sanctioned the practice of introducing testimony dehors the 
record for the purpose of establishing that its appellate pro- 
cess has been invoked merely for delay. In one case it dis- 
tinctly decided that such testimony could not be introduced 
for the purpose of increasing ordinary damages. 

| Cotton vs. Wallace, 3 Dall., 302. 


Where would such a practice end, if allowed? Ifa judg- 
ment dehors a record here can be introduced upon a motion 
to dismiss and affirm for the purpose of showing that a 
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writ of error was sued out merely for delay, why not allow 
the defendant in error to prove by admissions of the plaintiff 
in error in the course of conversation or other matters in pais 
that such was the case. Such testimony is wholly foreign 
to the nature of appellate procedure, and wholly unsanctioned 
by precedent. Indeed, it was probably offered’ by the de- 
fendant in error upon the principle of the equity practitioner 
who elicits testimony that he knows to be plainly inadmis- 
sible, but that he hopes will, nevertheless, “have its effect 
upon the judge,” because it has to be read before its admis- 
sibility can be passed npon. 


WM. A. FISHER, 


Attorney for Plaintiff in Error. 


IN THE 


Supreme Cour of the Cnited States 


THOMAS C. CHAPPELL, 


Plaintiff in Error, he 


JOHN B, BRADSHAW, 


Defendant in Error. 


ARGUMENT OF PLAINTIFF IN ERROR UPON MOTION 
TO DISMISS AND AFFIRM. 
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IN THE 


Supreme Court of the United States 


Error to the Court of Appeals of Maryland. 


THOMAS C, CHAPPELL, 
Plaintiff in Error, 


vs, 


JOHN B. BRADSHAW, 


Defendant in Error, 


ARGUMENT OF PLAINTIFF IN ERROR UPON MOTION 
TO DISMISS AND AFFIRM. 


The declaration discloses the cause to be upon waters of 
the United States where the influence of the tide is felt. 
“The act of 1789 gives the entire Constitutional power to deter- 
mine all civil causes of Admiralty and Maritime Furisdiction, 
leaving the Courts to ascertain tts limits as cases may arise—— 
as the rule ts, locality gives Furisdiction in collision, and that tt 
exists tf the influence of the tide ts at all felt.” 


Waring vs. Clarke 5th How 466 per Catron J. The plaintiff, 
now defendant in error in order to show his right to a Com- 
mon law remedy, within the saving clause of the 9th section 
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of the Judiciary Act must show the Cause to be one where 
the common law is competent to give a remedy as it stood 
in 1789. 


‘The expression “saving and reserving to suitors in all Cases 
a Common law remedy where the Common law ts competent to 
give it “as used in the Statutes of the United States, ts to be 
understood in the sense in which these words were understood in 
1789 when the Statute was first enacted.” Henry on Admiralty 


page 4. 


“This Furisdiction as far as it concerns torts depends entirely 
upon the locality.’’ Wenry on Admiralty, chapter 11th; page 
68; section 26 and cases there cited. ‘“‘7he ¥urisdiction of the 
Admiralty is not affected by the Citizenship of the parties or 
their residence under the Act of 1789.’’ UHenry on Admiralty, 
page 92; section 33. To maintain the right of procedure by 
an action in personam it is incumbent on the plaintiff, now 
defendant in error to show on the record that the Cause is 
one in which the Common law could give a remedy, as it 
stood at the time of the passage of the Judiciary Act of 1789 
within the saving Clause. There is noaverment to this effect 
in the declaration; according to the law of the State the ver- 
dict does not curethis omission. ‘‘7he omission of a Furis- 
dictional averment is not cured by the verdict.’ Poe Pleading 
and Practice at Law, vol. rst; page 883. 


The general issue plea in torts denies the plaintiffs right. 
“Scope of this plea in tort. Ordinarily in action for torts the 
plea, “that the defendant did not commit the wrong alleged,” 
puts everything inissue. It operates to deny the plaintiffs state- 
ment of his right, the defendants invasion of that right, and the 
damages, and puts the onus upon the plaintiff of proving his 
entire Case.’’ Poe Practice and Pleading at Law, page 712. 


“By the Maritime law the vessel doing the injury ts liable in 
vem for the tort; this ts the right, and the remedy must be found 
somewhere,’ per Catron J. Waring vs. Clark 5th, Howard 467. 
By the denial of the plaintiffs right of procedure by action in 
personam by the general issue plea, and further by the excep- 
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tion duly taken in the lower Court to the granting by the Court 
of the plaintiffs first prayer to the effect that the plaintiff had 
a right to recover, there is by necessary intendment of law, 
‘drawn tn question’ the 2nd section; 3rd Article of the Con- 
stitution of the United States and the oth section of the 
Judiciary Act. 


There is a denial of the plaintiffs rights to proceed to per- 
sonam, and to recover in a Cause which by reason of its 
locality is only within a proceeding in rem, and since such 
proceeding under the 2nd Clause, 3rd Article of Constitution 
can only be had in Courts of the United States, there is a 
right, privilege and immunity specially claimed, and the 
decision against that right. It is not necessary under sec- 
tion 709 of the Revised Statutes to set up the Statute ; to 
claim the right, privilege or immunity is sufficient by the 
express language of that section; the language is alternative; 
the right, privilege or immunity may be either specially set 
up or claimed. In some cases it is only necessary that “the 
validity of a Statute or an authority exercised under the United 
States is drawn in question and the decision is against their 
validity, ‘‘orthat an authority exercised under a State or a Statute 
of State is drawn in question on the ground that it is repugnant 
to Constitution or Laws of the United States, and the decision 
is in favor of the validity of the authority exercised under the 
State or the State Statute. The doctrine is clearly laid down 
in the Case of Martin vs. Hunter, Lessee ist Wheat 334 per 
Story J, that if it appears from the record that the Cause is 
within any of the Class of Cases enumerated in the znd 
Clause, 3rd Article of the Constitution to which the word 
“shall” is applied, the Court will exercise Jurisdiction and 
the Court in this Case specially calls attention to the fact that 
the Judiciary Act employs the words, “drawn in question.” 


There is no averment, no . evidence to show the locality in 
which the cause arises to be in the body of a County or 
within the Jurisdictional limits of the County where the suit 
was instituted or tried, or within the body of any County of 
the State. In speaking of the right of procedure in rem 
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‘““ The Supreme Court of the United States treats the right to 
processes, a question of procedure, and not of Furisdiction, 
Henry on Admiralty, page 24-25, section 15th,’ this must also 
be true of the right of procedure by action in personam. 
But the right to a Common Law remedy must involve the 
question of locality, since the remedy is only saved in cases 
where the Common Law as it stood in 1789 when the Judici- 
ary Act passed could give it, and in cases of tort locality 
defines the line between Admiralty and Common Law Juris- 
diction. This doctrine is fully laid down in Waring vs. 
Clark, 5th Howard 454, and it was fully determined in that 
case, that at the time the Judiciary Act was passed the Com- 
mon law Jurisdiction did not extend to tide waters, in tort, 
and in that case, arising in the Mississipppi River, near its 
mouth, within the influence of the tide the right to a Com- 
mon law remedy and trial by Jury was denied. 


The rule is “ 7hat locality ts the st of Admiralty 
cognizance in all cases of Maritime The Commerce 
Waring vs. Clarke sth, Howard 441, The Commerce rst, 
Black 574, Fretz vs. Bull 12th, Howard 466 Inthe case of 
Waring vs. Clarke, the Court laid down the doctrine that all 
cases upon tide waters are cases exclusively within admiralty. 
But this Court has held that the saving Clause of the oth 
section of the Judiciary Act, did not reserve Jurisdiction to 
Common law Courts. 


“ The Case before us is not within the Saving Clause of the 
gth section. That Clause only saves to suitors the right of a 
Common law remedy where the Common law is competent to 
give wt. Iltis nota remedy in the Common law Courts which 
is saved, but a Common law remedy.” The Moses Taylor 
4th, Wallace 431 per Feild J. This definition of the saving 
Clause settles the question of State Jurisdiction under the 
saving Clause. The Court says: “ /¢ is not a remedy in Com- 
mon law Courts which is saved, but a Common law remedy.” 
The law is clearly laid down in the Revised Statutes, section 
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711. “‘ The Furisdiction vested in the Courts of the United 
States in the cases and proceedings hereinafter mentioned shall 
be exclusive of the Courts of the several States. 


rst—Of all crimes and offences cognizable under the authority 
of the United States. 


2nd—Of all suits for penalties and forfeitures incurred under 
the laws of the United States. 


3rd—Of all civil Causes of admiralty and maritime Furis- 
diction, saving to suttors in all cases the right of a Common 
law remedy where the Common law is competent to give it.” 
The Jurisdiction is exclusive, since under the doctrine laid 
down in Waring vs. Clarke, 5th Howard 441, the procedure 
is dependent on the locality, and in such causes as were 
cognizable in State Courts of admiralty at the time the 
Constitution was adopted, the proceeding must continue to 
be in admiralty. 


The locality of this cause “off Hawkins’ Point in the Patap- 
sco River’ (Record page 2) is not within the limits of Balti- 
more County where the suit was brought, and is not in the 
body of any county of the State of Maryland. 


The omission of a jurisdictional averment is fatal to the 
action. The exception taken by the defendant now plaintiff 
in error and duly signed by the lower Court to the ruling of the 
Circuit Court for Howard County in granting the first prayer 
of plaintiff now defendant in error (record page 6th) denies the 
validity of the right of the plaintiff now defendant in error to 
recover upon the pleading and evidence. It brings thé entire 
record before the appellate Court. 


The validity of the right of plaintiff now defendant in error 
is denied, and every element of that right is denied. Every 
reason of law urgable against the validity of the right is 
drawn in question, and every fact in the evidence. 


The 2d, 3d and 4th counts in the narr declare: “said scow 
being carried by wind and ¢de into contact with plaintiff's 
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vessel”’ (Record pp. 2 and 3), and thus discloses a cause cogni- 
zable under the rule laid down in Waring vs. Clarke, 5 
Howard, 441, only by a proceeding in rem in a Court of 
Admiralty. The doctrine laid down in that case excludes all 
causes where the influence of the tide is felt, from the saving 
clause of the Judiciary Act. There is “drawn in question dt- 
rectly on the record an authority exercised under a State on the 
ground of its being repugnant to the Constitution of the United 
States.” 


In the case of the Commerce, the Court held “‘that the ju- 
dicial power in all cases of admiralty and maritime Jurisdiction 
was conferred by the Constitution ; that locality ts the true test 
of admiralty cognizance in all cases of maritime torts.’’ The 
Commerce per Story J., 1 Black, 578, Sec. 1836, of the 
Revised Statutes requires every executive and judicial officer 
of a State to support the Constitution of the United States. 
‘‘Why does a Fudge swear to discharge his duties agreeably to 
the Constitution of the United States if that Constitution forms 
no rule for his government?’ Marburyvs. Madison, 1 Cranch, 
137, per Chief Justice Marshall. 


“The nullity of any act inconsistent with the Constitution ts 


_ produced by the declaration that the Constitution is the supreme 


law.’’ Gibbons vs. Ogden, 9, Wheat. 1. Per Chief Justice 
Marshall. ‘It is manifest that the Judicial power of the 
United States is unavoidably in some cases, exclusive of all 
State authority ; and in all others may be made so at the 
election of Congress. No part of the criminal Jurisdiction 
of the United States can consistently with the Constitution 
be delegated to State Tribunal. The Admiralty and Mari- 
time Jurisdiction are of the same exclusive cognizance.” 
Martin vs. Hunter’s Lessee 1st, Wheat 337. Per Story .]J. 
‘The original or appellate Jurisdiction ought not therefore to 
be restrained, but should be commensurate with the mischief 
intended to be remedied, and of course should extend to all 
cases. ‘“‘Martin vs. Hunter’s Lessee 1, Wheat. 335. Per 
Story J. Congress cannot vest any portion of the Judicial 
power of the United States, except in Courts established by 
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itself.’ Martin vs. Hunter’s Lessee 1, Wheat. 330. Per Story 
J. This cause arises directly in the Constitution and Laws of 
the United States, and the doctrine is fully laid down in the 
case of Martin vs. Hunter’s Lessee, that the Jurisdiction of 
the Supreme Court of the United States is conferred by the 
Constitution of the United States, and is paramount to the 
section of the Judiciary Act, codified in section 709, Revised 
Statutes. 


‘No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, liberty, 
or property without due process of law,’’ XIV Article, amend- 
ments to Constitution United States. 


It is evident from the record that the State Court could not 
have induced a verdict in this cause, which is a maritime 
cause, and exclusively within admiralty without exercising 
an authority repugnant to the Constitution of the United 
States. 


The exception to the ruling of the lower Court denies the 
right ot plaintiff, now defendent in error to recover and 
specially sets up and claims a right, privilege and immunity 
under the acts of Congress, July 18th 1866, and June 2gth, 
1870, Codified in section 3, Revised Statutes declaring the 
meaning of the word vessel which defines the Statute 
Georgii II Septimo and A. D. 1733, in force in Maryland. 
Alexander British Statutes in force in Maryland 722. 
If this Court considers the record of the Circuit Court 
of the United States, in a separate proceeding filed as an 
exhibit, by Counsel for defendent in error, it will observe 
page 21 “The facts admitted arethese. The lighter became 
a total loss, and is valueless.”’ The Circuit Court did not 
extend its attention to the British Statutes in force in the 
State, defined by section 3, of Revised Statutes. The Court 
will observe that the decision of the Circuit is erroneous in 
excluding by constructions from the act of 1884, Water 
Craft embraced in its language. The act of 1884, applys by 
its language to vessels generally, section 3 of Revised 
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Statutes, declares the word vessel includes every description 
of water craft or other artificial contrivance used or capable 
of being used on water. “If the power reside in Congress 
as aportion of the general grant to regulate Commerce, 
then the acts applying that power to vessels generally must 
be constructed as comprehending all vessels. If none appear 
to be excluded by the language of the act none can be 
excluded by construction,’’ Gibbons vs. Ogden, 9 Wheat, 1 
per Chief Justice Marshall. 


The act of 1884 cannot be restricted by section 4289, 
Revised Statutes. Congress has provided just the contrary, 
section 5601, Revised Statutes. ‘‘The enactment of the said 
revision is not to affect or repeal any act of Congress passed 
since the 1st day of December, 1873, and all acts passed since 
that date are to have the full effect; as if passed after the 
enactment of this revision, and so far as such acts vary from 
or conflict with any provision contained in said revision; they 
are to have the effect as subsequent statutes, and as repealing 
any portion of the revision, inconsistent therewith.” It is 
contended that if section 4289 is repealed by the act of 1884, 
there was no necessity for passing the act of 1886, amending 
section 4289, ‘‘so as to read,”’ to this effect, the reason for 
passing the act of 1886 is found in the preface of the’ Revised 
Statutes, which states that the provisions of the Revised Stat- 
utes, although repealed must continue to appear until altered 
by special amendatory Statutes. The act of 1886 is merely 
to amend the section 4289, ‘“‘soas to read,”’ in conformity with 
the law; as it has existed since July 1st, 1884, under the act 
of 1884, which went into effect nearly two years prior to the 
date of this tort. 


‘Every Constitutional Act of Congress is passed by the 
will of the people of the United States, expressed through 
their representatives in the subject matter of the enactment, 
and when so passed it becomes the Supreme law of the land 
and operates by its force on the subject matter in whatever 
State or Territory it may happen to be.” Pollard’s Lessee 
vs. Hagan 3, Howard 224, per McKinley J. Stockton vs. 
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N. Y. & Balto. R. R., 32 Fed., Rep. 9, Bradley J. The 
opinion of the Circuit Court of the United States directly at 
variance with section 3, and section 5601, Revised Statutes 
does not conclude this Court. The question of procedure 
in personam in a tort on tide waters has not been 
adjudicated by the Circuit Court of the United States. 
neither has this cause been heard on its merits on the 
evidence in a Federal Court. The right specially set up and 
claimed by the operation of Sec. 3 of the Revised Statutes on 
the British Statutes still remains to be considered. This 
Court has laid down the doctrine that local laws in admiralty 
will be enforced in the Courts of the United States. Any 
irregularity in proceedings by defect or want of form may be 
corrected under Sec. q@gg Revised Statutes in Courts of the 
United States. This cause presents questions of the greatest 
importance in the polity of the United States. 


Filed under Section 747 Revised Statutes. 
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IN THE 


Supreme Court of the United States 


Error to the Court of Appeals of Maryland. 


THOMAS C. CHAPPELL, 
Plaintif in Error, 


v8. 


JOHN B. BRADSHAW, 
Defendant in Error. 


The defendant in error moves the Court: 


1st. To dismiss the writ of error in this cause for want of 
jurisdiction. 


2d. To affirm the judgment of the Court of Appeals of 
Maryland, with ten per cent. damages, because it is manifest 
that the appeal is frivolous and merely taken for delay. 
B. Howarp Haman, 


Wittram A. Hammonp, 


Attorneys for Bradshaw, 


SOR a RNR gt: 


STATEMENT. 


This was an action on the case brought by Bradshaw 
against Chappell in the Circuit Court for Baltimore County, 
(a Court of original common law jurisdiction) to recover 
damages for the burning of plaintiff’s vessel, while she was 
at anchor in a cove off Hawkins’ Point in the Patapsco 
river, on the night of December 3, 1885, said fire having 
been communicated to the schooner through the negligence 
of Chappell’s servants in cutting loose from his wharf a 
burning scow or lighter, and allowing the same to drift 
against plaintiffs schooner. The case was tried on the single 
plea of not guilty, the only defences presented being: 
(1) No negligence on the part of defendant’s servants; and 
(2) contributory negligence on the part of the plaintiff in not 
keeping alookout. This last point was presented as matter 
of law by the defendant’s second prayer, and upon its rejec- 
tion by the Court, and the rendition of a verdict and judg- 
ment for $1,500, the defendant appealed to the Court of 
Appeals, where the only question presented, either by the 
record, on the briefs or in argument, was the correctness of the 
ruling below in rejecting the defence of contributory negli- 
gence as matter oflaw. The judgment was affirmed by the 
Court of Appeals on the 14th of March, 1888, and so the liti- 
gation was supposed to be ended. But on the 27th of March 
Mr. Chappell filed a motion for a re-argument, in which for 
the first time the idea was presented that by the Act of Con- 
gress of 1884, ch. 121, sec. 18, his liability ought to have 
been limited to the value of the colliding scow, and that 
although this defence was not presented in any way, and no 
evidence as to the value of such scow had been introduced, 
yet the Court below was bound to take notice of this statute, 
and by its instruction limit the recovery accordingly. 


The Court of Appeals overruled this motion, saying, in its 
opinion, “that this Act of Congress was not before the Cir- 
cuit Court when the case was tried, nor before this Court on 
appeal, and that no reference to, or construction of it, was 
made in either Court.” * * * “Ifthe Act of Congress 
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be applicable to this case (and this is a point which we ex: 
pressly do not decide) the appellant failed to invoke its pro- 
visions at the proper time, and neglected to offer any evi- 
dence for the guidance of the jury in ascertaining the value 
of the scow.” 


Application was then made to the Hon. R. H. Alvey, 
Chief Judge of the Court of Appeals, for the allowance of a 
writ of error to this Court, upon the ground that said Act of 
1884 was drawn in question, and upon the further ground, 
then for the first time discovered that “the County Court 
was in error in exercising jurisdiction by virtue of Sec. 2, 
Art. 3, of said Constitution, in said suit.” 


This petition was dismissed without prejudice by Judge 
Alvey, because “ the Act of Congress referred to in the afore- 
going petition was not set up or claimed under, nor‘in any 
manner relied on by either party to the cause, either in the 
Court below or in this Court on appeal; and it was not un- 
til after the case had been heard and decided by this Court, 
and the opinion filed, that the Act of Congress was brought 
to the attention of the Court by a motion for re-argument of 
the case. That motion was overruled without at all consid- 
ering whether the Act of Congress could have any applica- 
tion to such case, if the defendant had sought to avail him- 
self of its provisions at the proper time and in the proper 
manner.” 

Again it was supposed that the litigation was ended. But 
not so. For Mr. Chappell, through his proctors, Fisher, 
Bruce & Fisher, immediately filed his libel in the District 
Court of the United States for the district of Maryland, in 
which after reciting the accident and the litigation down to 
the affirmance of the judgment by the Court of Appeals, he 
further stated under oath: 

5. “And the libellant further alleges that at no stage of 
said case from the inception thereof until the final affirmance of the 

judgment therein as aforesaid, was the right of the libellant 
under the Acts of Congress aforesaid to have his liability for 
the consequences of said collision limited to the value of his 
interest in said lighter after said collision, either raised or en- 
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tertained, and he is advised that this Court will, notwithstand- 
ing said judgment, pass a decree perpetually restraining the 
said John B. Bradshaw * * * _ from prosecuting said 
judgment, and according to the libellant the benefit of the 
Acts of Congress aforesaid.” 

A restraining order was issued, and on a motion to strike 
out this order the Court heard argument upon the single 
question whether the owner of a lighter was entitled to have 
his liability limited under the Acts of Congress in force at 
the time of the accident, or whether Sec. 4289 of the Re- 
vised Statutes, excepting the owners of any canal boat, barge 
or lighter from the benefit of the laws relating to the limita- 
tion of liability of shipowners was then still in force. Judge 
Morris adopted the latter view and dismissed the libel, and 
upon appeal to the Circuit Court, Judge Bond affirmed this 
decision. All of which appears by a duly certified record of 
said proceedings in the Circuit Court, herewith filed and 
marked Bradshaw’s Exhibit A, and from the record of the 
cause in this Court. 

Once more was it supposed that the litigation was ended, 
but the defendant taking the helm himself, by means of an 
application first to Justice Bradley, and then, before he had 
passed upon the question, to Justice Harlan, obtained his 
writ of error. 

ARGUMENT. 


To give the Supreme Court jurisdiction to review the 
judgment of a State Court under Sec. 709 of the Revised 
Statutes it must appear that some “title, right, privilege or 
immunity is claimed under the Constitution or any treaty or 
Statute of * * * the United States, and the decision is 
against the title, right, privilege or immunity specially set up 
or claimed.” 

Spies vs. [!linois, 123 U.S. 181. 

“The Court must be able to see clearly trom the whole 
record that a certain provision of the Constitution or Act of 
Congress was relied on by the party who brings the writ of 
error, and that the right thus claimed by him was denied.” 


Bridge, &c., vs. Hoboken Co., 1 Wall. 116-148. 
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It is “not sufficient to show that a question might have 
arisen or been applicable to the case, unless it is further 
shown on the record that it did arise and was applied by the 
State Court to the case.” 

Per Story J. in Crowell vs. Randell, 10 Pet. 368. 


And it must appear that the federal question was actually 
presented or in some way relied on before final judgment. 

“We,” says Waite C. J., “act on the case as made to the 
Court below when the judgment was rendered, and cannot 
incorporate into the record any new matter which appears 
for the first time after the judgment on a petition for a re- 
hearing. Such petition is no part of the record on which 
the judgment rests.” 


Susquehanna Co. vs. West Branch Co., 110 
U.S., 54. 
Simmerman vs. Nebraska, 116 U. 8., 54. 


These authorities would seem to be conclusive of this case 
in which it appears clearly from the record that the first 
reference to the Acts of Congress was made in the motion for 
a re-hearing in the Court of Appeals. 


If, 


But it may be urged that the federal question appears by such 
clear and necessary intendment that the lower Courts were 
necessarily required to pass upon it, although the record 
shows that they did so unconsciously. 

Can this be true? 

The statute (Sec. 709) provides that the “privilege or 
immunity” must be “ specially set up or claimed.” 

But aside from this provision, the Act of Congress, if 
applicable at all, simply furnished an element of defence, 
limiting, not the right, but the quantum of recovery. And 
upon every principle of pleading, all such matters must be 
presented either by special plea or by evidence under the 
general issue, and some appropriate motion to the Court. 


Even defences allowed, not as a privilege or immunity 
to a class, but from considerations of public policy, such as. 
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illegality, must be specially pleaded, whether the defence be 
made under the common law or by Statute. 
7 Wait’s Actions and Defences 70, and cases there 
quoted. 

Even the requirements of the Stamp Act, a revenue 
measure calling most loudly for enforcement in the interest 
of the Government itself, are held to be waived unless the 
objection is presented at the proper time. 

In Warfield vs. Chaffee, 91 U. 8., 690, a most analogous 
case, the Supreme Court of Louisiana said: “The objection 
that the note was not stamped, not having been made when 
it was received in evidence, cannot now be considered.” 
And this Court, in the same case, said: “In the petition 
* * * for the allowance of this writ, it is stated for the 


first time in the case that the defendant, Mrs. Warfield, 


claimed the privilege” of being exempted from obligation 
on the note because it was not stamped, “and the decision of 
the Supreme Court denied the claim.” “The record sent here 
from the Supreme Court does not disclose any such claim. 
The petition for the allowance of the writ in this Court is 
not part of the record of the Court below. We act only 
upon that record, and that does not show that any federal 
question was either presented by the pleadings or upon the 
trial in the District Court, or decided by the Supreme 
Court.” 
ITT. 

Again, it was entirely optional with the defendant whether 
he would make this defence in the State Court, or whether 
he would defend there entirely on the merits, and then, his 
liability being ascertained, apply to the District Court for 
the legal limitation of it. 

The defence on the merits does not preclude him from 
claiming the benefit of the limitation. 

The Benefactor, 103 U. S., 239. 
The Scotland, 105 U. 8S., 24. 


In fact, he did so claim it in the District Court, with an 
averment under oath that the question was not raised in the 
State Courts. Must he not now be tind from asserting 
the contrary here ? 
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IV. 


Another claim presented for the first time in the petition 
to Judge Alvey for a writ of error is that “the County 
Court was in error in exercising jurisdiction by virtue of 
Sec. 2, Art. 3, of” the Constitution. That is to say, that 
the exclusive jurisdiction for the recovery of damages for 
any injury sustained upon navigable water is, by the Con- 
stitution, vested in the Federal Courts; and that so much of 
Sec. 9 of the Judiciary Act of 1789, now embodied in Sec. 
563 of the Revised Statutes, as saves “to suitors in all cases 
the right of a common law remedy where the common law 
is competent to give it,” in civil causes of admiralty and 
maritime jurisdiction is unconstitutional and void. The 
novelty of this proposition is only equaled by its boldness, 
and it can scarcely be necessary to do more than refer to— 


Steamboat Co. vs. Chace, 16th Wall, 532, and the cases 
there cited to show how utterly untenable the contention is. 


v. 


But even if the point were open, this Court cannot con- 
sider it, because, aside from the fact that it is not presented 
by the record, the Statute (Sec. 709) only authorizes this 
Court to review the judgment of the State Court “where 
is drawn in question the validity of * * * a Statute of 
* * * the United States, and the decision is against” its 
“ validity.” 

Here the decision, if affecting the Statute at all, isin favor 
of its validity, because the State Court exercised jurisdic- 
tion and granted the very common law remedy reserved to 
it by the terms of the Statute. 


VL 


If, however, the questions had been raised in such manner 
as to give the Court jurisdiction, it is confidently submitted 
that the motion to affirm should prevail. 

Ist. Because the questions endeavored to be presented 
here are, as between these parties res adjudicate by the pro- 
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ceedings in the District and Circuit Courts, before referred 
to, wherein it has been finally determined by Courts of com- 
petent jurisdiction and of last resort, that by the true con- 
struction of the Acts of Congress, in force on the 3d day of 
December, 1885, the plaintiff in error, as owner of a lighter, 
was not entitled to any limitation of his liability for the 
damages recovered in this cause. This is really an attempt, 
under the guise of a writ of error to a State Court, to obtain 
a review by this Court of a decree of the Circuit Court in a 
case in which no appeal lies from that Court. 

That proceeding was taken by the plaintiff in error in 
accordance with the rules promulgated by this Court in 13 
Wall, XII, and in which “this Court expressed its delib- 
erate judgment as to the proper mode of proceeding on the 
part of shipowners for the purpose of having their rights 
under the Act declared and settled by the definitive decree 
of a competent Court, which should be binding on all par- 
ties interested and protect the shipowners from being harassed 
by litigation in other tribunals.” 


Providence, &c., Co. vs. Hill Mfg. Co., 109 
U. 8., 594. 


In that case such a decree against the plaintiff was held 
binding in the State Court. Must not the same effect be 
given in this case to a decree against the shipowner, and in 
favor of the plaintiff in the State Court? 

A judgment on the merits in one of two concurrent suits 
is a bar in the other. 


Stout vs. Lye, 103 U. 8., 68. 


A decision of the Circuit Court of the United States in 
regard to the construction of an Act of Assembly of Mary- 
land is conclusive in any case involving the same question 
between the same parties or their privies, even in the Court 
of Appeals of Maryland. | 

West. Tel. Co. vs. B. & O. R. R., decided June 

13th, by Maryland Court of Appeals. 

Reported in Maryland “Law Journal,” 

September 12, 1888. 
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“A judgment rendered by a Court of competent jurisdic- 
tion, * * * * which is unreversed or unannulled, is 
conclusive upon the parties to the controversy and their 
privies, and they are forever afterwards estopped or barred 
from reviving it in any new proceeding.” 


1 Herman on Estop, page 99. 


2d. Because, aside from these decisions, the Acts of Con- 
gress are too plain to admit of any such construction as is 
attempted to be given to them by the plaintiff in error. 
The original Act of 1851 (sections 4,283 to 4,289 inclusive) 
provided a limitation of liability for fortis only to “the 
amount or value of the interest of such owner and such 
vessel, and her freight then pending,” and excepted the 
owners of canal boats, barges and lighters * * * from 
its operation. 

The Act of 1884, ch. 121, sec. 18, extended this limita- 
tion to “all debts and liabilities,’ and changed the limita- 
tion from the value of the owner’s interest in the vessel fo 
the proportion * * * that his individual share * * * 
bears to the whole.” 

It did not repeal sec, 4,289 expressly, nor will it be con- 
strued as repealing it by implication unless they cannot both 
stand together. 

Henderson’s Tobacco, 11 Wall, 652. 
U. 8. vs. Tynan, 11 Wall, 92. 


Where there is a general system of laws relating to a sub- 
ject, subsequent legislation must be construed as part of it, 
if it can be so construed. 

Wilmot vs. Mudge, 103 U.S8., 217. 


That this is the legislative construction of the Act of 1884 
is conclusively shown by the Act of 1886, ch. 421, sec. 4, 
which expressly repeals sec, 4,289. 

If it be argued that the Act of 1886 is retroactive in its 
operation, we answer that “it is a rule of construction that 
all Statutes are to be considered prospective, unless the lan- 
guage is express to the contrary, or there is a necessary 
implication to that effect.” 

Sohn vs. Watterson, 17 Wall., 599. 
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There is no retrospective operation where rights are in- 
juriously affected, unless the Court is driven to it by 
language so clear and positive as to leave no room to doubt 
that such was the intention of the Legislature. 

Chew Heong vs. U. S., 112 U. S., 536. 
Auffm’ordt vs. Rasin, 102 U. 8., 622. 


The repeal of sec. 4,289 was as to the owners of lighters, 
precisely the same as the original Act of 1851 was to the 
owners of vessels generally. For the first time it limited 
their liabilities. That Act had no retrospective operation, 
and did not affect contracts made or obligations incurred 
before its passage. 

Kelly vs. Kelso, 5 Ohio St., 198. 


The plaintiff in error has litigated this cause with extreme 
pertinacity, considering the small amount involved. He 
has carried his defence on the merits to the State Court of 
last resort, and his supposed defence under the Acts of 
Congress to the Federal Court of+last resort. Having had 
full and impartial hearings upon every possible question 
involved, it must be manifest that the attempt to invoke the 
jurisdiction of this Court is frivolous, harassing and intended 
for delay, and unless the writ of error be dismissed the 
judgment below should be affirmed, with the Statutory 
allowance of damages. 


Respectfully submitted, 


B. HOWARD HAMAN, 
WM. A. HAMMOND, 
Altorneys for Bradshaw, 


BRADSHAW’S EXHIBIT A\ 


Unirep States or AMERICA, 
District of Maryland, to wit: 


At a Circuit Court of the United States for the Fourth 
Circuit, in and for the District of Maryland, begun and 
held at the Court House in the City Baltimore, on the first 
Monday of April, being the Second day of the same month, 
in the year of our Lord, one thousand eight hundred and 
eighty-eight. Present the Honorable: 

Hvueu L. Bonn, Circuit Court. 
THomas J. Morris, Judge Maryland District. . 
Tuomas G. Hayes, Esq., Altorney. 
GreorcE H. Carrnes, Marshal. 
JAMES W. Cuew, Clerk. 


Among other were the following proceedings, to wit : 


THOMAS C. CHAPPELL 
vs, 


JOHN B. BRADSHAW. 


Agreement of counsel to docket case on appeal from the 
District Court in admiralty, on the papers and proceedings. 


Filed 14 May, 1888. 


Tuomas C. CHAPPELL 
In the Circuit Court. of the United 
States. 


vs. 
Joun B. BRADSHAW. 


James W. Cuew, Esga., Clerk: 


Please docket suit in the Circuit Court of the United 
States for the Fourth District, in and for the Maryland Dis- 
trict, on appeal from the District Court of the United States 
for the Maryland District, with the above titling. Appeal 
bond is hereby waived, and all formalities incident to 
appeals dispensed with, it being the intention of the libel- 
lant and libellee that said appeal be heard at the earliest 
convenience of the Court on the papers and proceedings in 
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paid District Court, the appellee hereby reserving and not 


waiving any one objection to the jurisdiction. 


Fisuer, Bruce & Fisuer, 
Libellant’s Proctors. 


W. A. Hammonp, 
LB. H. Haman, 
Libellee’s Proctors. 


The papers and proceedings of the District Court in the 
above entitied cause, are as follows, to wit : 


Libel and Order of Court thereon. 
Filed 26 April, 1888. 


Tuomas ©. Cuappett) Jn the District Court of the United 
vs. States in and for the District of 
Joun B. BrapsuHaw. Maryland. 


To the Honorable, Thomas J. Morris, Judge of the District 
Court of the United States in and for the District of Mary- 
land : 


The libel of Thomas C. Chappell, of Baltimore county in 
the State of Maryland, in a cause for the limitation of his 
liability under the Act of Congress of 1884, Ch. 121, Sec. 
18, respectfully alleges: 

1. That he was the sole owner of a scow, of the value of 
about three hundred dollars, used by him in furthering the 
business of his Sulphuric Acid Factory at Hawkins’ Point, 
upon the Patapsco river, in the State of Maryland, and 
yielding no freight. 

2. That at about ten o’clock in the night on December 3d, 
1885, said scow caught on fire, and, drifting from her moor- 
ings at said Hawkins’ Point, was, by force of wind and 
water, brought into collision with a vessel anchored some 
distance off, below low water mark, in waters where tide 
ebbs and flows, and owned by John B. Bradshaw, an oyster- 
man, of Somerset county, in the State of Maryland, and that 
the result of said collision was that said vessel was consid- 
erably injured; and the libellant further alleges that said 
scow. was at the time of said collision valueless by reason of — 
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said fire, and practically a total loss, and that his liability 
was, therefore, totally extinguished. 


8. That said collision was occasioned without the design, 
neglect, privity or knowledge of the libellant, and occurred 
within the admiralty and maritime jurisdiction of this Court. 


4. That afterwards, to wit: on or about January 6th, 
1886, the said John B. Bradshaw, by B. Howard Haman, 
of Baltimore City, his attorney, instituted a suit for damages 
against the libellant in the Circuit Court for Baltimore 
county, claiming that said collision was due to the negli- 
gence of the libellant, and that subsequently said case was 
removed to the Superior Court of Baltimore City, and more 
recently to the Circuit Court for Howard county, where, 
after verdict rendered against the libellant for fifteen hundred 
dollars damages, judgment for that amount, with interest 
from December 6th, 1887, and costs, was on said day last 
mentioned entered up against the libellant; that the libel- 
lant afterwards appealed from said judgment to the Court of 
Appeals of Maryland, but that said judgment was affirmed 
by said Court. 


5. And the libellant further alleges that at no staye of said 
case, from the inception thereof until the final affirmance of 
the judgment therein as aforesaid, was the right of the libel- 
lant under the Act of Congress of 1884, ch. 121, sec. 18, to 
have his liability for the consequences of said collision lim- 
ited to the value of his interest in said scow after said col- 
lision, either raised or entertained, and he is advised that 
this Court will, notwithstanding said judgment, pass a decree 
perpetually restraining the said John B. Bradshaw, and the 
said B. Howard Haman, his attorney, and all other agents 
and attorneys of the said Bradshaw, from prosecuting said 
judgment, and according to the libellant the benefit of the 
Act of Congress of 1884, ch, 121, sec. 18. 


6. And the libellant further alleges that said vessel was 
engaged in the business of dredging oysters, and was at the 
time of said collision on her return home from Baltimore 
without cargo, and that he has reason to believe that no 
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claim on account of said collision, other than that set up as 


aforesaid by the said Bradshaw, can or will be preferred. 


The libellant, therefore, prays that he may be declared as 
entitled to the benefit of the Act of Congress of 1884, ch. 
121, sec. 18, that the said scow, and all her appurtenances, 
if any, and her freight, if any, pending at the time of said 
collision, may be appraised by appraisers appointed by this 
Court, that the libellant may be authorized to give a stipu- 
lation, with good and sufficient sureties, according to the 
rales and practice of this Court, for such appraised valne, 
such stipulation to be for the benefit of the said John B. 
Bradshaw, and of all other claimants who may, by actions or 
otherwise, intervene and prove to be legally entitled 
to compensation for losses sustained by reason of said 
collision, in proportion to the amount of the respective 
losses of all such claimants, that upon the due exe- 
cution of such stipulation, the said scow, and all of her 
appurtenances, if any, as well as the owner thereof, 
may be discharged from all liability for all losses incurred 
by reason of said collision, and this Court issue a monition 
against all persons claiming damages by reason of said 
collision, citing them to appear before this Court and make 
due proof of their respective losses at or before a certain 
time to be named in said writ; that this Court will pass a 
restraining order, restraining, enjoining and prohibiting the 
said Bradshaw and the said b. Howard Haman, his attorney, 
and all other agents or attorneys of the said Bradshaw, from 
issuing, or causing to be issued, an execution or attachment 
upon the judgment, affirmed by the Court of Appeals of 
Maryland, as hereinbefore mentioned, or from attempting 
to enforce the same in any manner whatsoever, until the 
matters raised by this libel are determined, and that said 
restraining order may be then made perpetual by this 
Court; that a monition may forthwith issue to the marshal, 
commanding him to cite the said John B. Bradshaw to 
uppear in this Court on or before some certain day named 
therein, and to answer on oath the matters aforesaid, and 
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that the libellant may have such other and further relief as 
to the Court may seem proper in the premises. 


FISHER, BRUCE & FISHER, 
Proetors for Libellant. 


Sworn to before me this 26th day of April, 1888. 


R. LYON ROGERS, 
U. S. Commissioner for Maryland. 


Ordered that the prayer of the foregoing petition be set 
for hearing on the seventh day of May, 1888, and that 
until the hearing thereof the said Bradshaw and Haman be 
restrained from proceeding to enforce and collect judgment 
in said petition mentioned. 


THOS. J. MORRIS, 
District Judge. 


Endorsed: “Copy served April 26, 1888, B. Howard 
Haman, for libellee.”’ 


Amended libel and order of Court thereon. 
Filed 9 May, 1888. 


vs. States in and for the District of 
Joun B. BrapsHaw. Maryland. 


To the Honorable Thomas J. Morris, Judge of the District 
Court of the United States, in and for the District of Mary- 
land: 


The libel of Thomas C. Chappell, of Baltimore county, 
in the State of Maryland, in a cause for the limitation of his 
liability under the Acts of Congress in such cases made and 
provided, respectfully alleges: 

1. That he was the sole owner of a lighter, of the value 
of about three hundred dollars, used by him in furthering 
the business of his sulphuric acid factory at Hawkins’ 
Point, upon the Patapsco river, in the State of Maryland, 
and yielding no freight; and that although said lighter plied 
only between points within the State of Maryland, yet it 
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formed a link in the chain of commercial intercourté 


said lighter being engaged in the transportation over the 
waters of the Patapsco river, which are public navigable 
waters of the United States, of merchandise coming from 
other States and foreign countries and destined to a point 
within this State on the route of said lighter, and in the 
transportation over said waters of goods shipped within this 
State and destined for and addressed to ports and places in 
other States. 

2. That at about 10 o’clock in the night on December 34d, 
1885, said lighter caught on fire, and, drifting from her 
moorings at said Hawkins’ Point, was, by force of wind 
and water, brought into collision with a vessel, anchored in 
said Patapsco river some distance off, below low-water 
mark, in waters where tide ebbs and flows, and owned by 
John B. Bradshaw, an oysterman, of Somerset county, in 
the State of Maryland, and that the result of said collision 
was that said vessel was considerably injured; and the libel- 
lant further alleges that said lighter was, at the time of said 
collision, valueless, by reason of said fire, and practically a 
total loss, and that his liability was, therefore, totally extin- 
guished. 

8. That said collision was occasioned without the design, 
neglect, privity or knowledge of the libellant, and occurred 
within the admiralty and maritime jurisdiction of this Court. 


4, That afterwards, to wit: On or about January 6th, 
1886, the said John B. Bradshaw, by B. Howard Haman, of 
Baltimore city, his attorney, instituted a suit for damages 
against the libellant in the Circuit Court for Baltimore 
County, claiming that said collision was due to the negli- 
gence of the libellant, and that subsequently said case was 
removed to the Superior Court of Baltimore City, and more 
recently to the Circuit Court for Howard County, where, 
after verdict rendered against the libellant for fifteen hun- 
dred dollars damages, judgment for that amount, with inter- 
est from December 6th, 1887, and costs, was on said day last 
mentioned entered up against the libellant; that the libel- 
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lant afterward appealed from said judgment to the Court of 
Appeals of Maryland, but that said judgment was affirmed 
by said Court. 


5. And the libellant further alleges that at no stage of 
said case, from the inception thereof until the final affirm- 
ance of the judgment therein as aforesaid, was the right of 
the libellant under the Acts of Congress aforesaid to have 
his liability for the consequences of said collision limited to 
the value of his interest in said lighter after said collision 
either raised or entertained, and he is advised that this Court 
will, notwithstanding said judgment, pass a decree perpet- 
ually restraining the said John B. Bradshaw, and the said 
B. Howard Haman, his attorney, and all other agents and 
attorneys of the said Bradshaw, from prosecuting said judg- 
ment, and according to the libellant the benefit of the Acts 
of Congress aforesaid. 


6. And the libellant further alleges that said vessel was 
engaged in the business of dredging oysters, and was at the 
time of said collision on her return home from Baltimore, 
without cargo, and that he has reason to believe that no 
claim on account of said collision other than-that set up as 
aforesaid by the said Bradshaw can or will be preferred. 


The libellant, therefore, prays that he may be declared as 
entitled to the benefit of the Acts of Congress aforesaid; 
that the said lighter, and all her appurtenances, if any, and 
her freight, if any, pending at the time of said collision, 
may be appraised by appraisers appointed by this Court; 
that the libellant may be authorized to give a stipulation 
with good and sufficient securities according to the rules and 
practice of this Conrt, for such appraised value, such stipu- 
lation to be for the benefit of the said John B. Bradshaw 
and of all other claimants who may, by actions or otherwise, 
intervene and prove to be legally entitled to compensation 
for losses sustained by reason of said collision, in proportion 
to the amount of the respective losses of all such claimants ; 
that upon the due execution of such stipulation the said 
lighter and all of her appurtenances, if any, as wall as the 
owner thereof, may be discharged from all liability for all 
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losses incurred by reason of said collision, and this Court 
issue a monition against all persons claiming damages by 
reason of said collision, citing them to appear before this 
Court and make due proof of their respective losses at or 
before a certain time to be named in said writ; that this 
Court will pass a restraining order, restraining, enjoining 
and prohibiting the said Bradshaw and the said B. Howard 
Haman, his attorney, and all other agnts or attorneys of 
the said Bradshaw from issuing or causing to be issued an 
execution or attachment upon the judgment affirmed by the 
Court of Appeals of Maryland as hereinbefore mentioned, 
or from attempting to enforce the same in any manner what- 
soever until the matters raised by this libel are determined, 
and that said restraining order may be then made perpetual 
by this Court; that a monition may forthwith issue to the 
Marshal, commanding him to cite the said John B. Brad- 
shaw to appear in this Court on or before some certain day 
named therein, and to answer, on oath, the matters aforesaid, 
and that the libellant may have such. other and further relief 
as to the Court may deem proper in the premises. 


Fisuer, Bruce & Fisuer, 
Proctors for Libellant. 


Sworn to before me this the 9th day of May, 1888. 


R. Lyon Roegrs, 
U.S. Commissioner for Maryland, 


Leave to file the within amended bill is hereby this 9th 
day of May, 1888, by the District Court of the United 
States, in and for the District of Maryland, allowed, without 
prejudice to the restrainiug order, heretofore passed in this 
cause by said Court, said restraining order being continued 
in full force as to the libellee and all agents and attorneys of 
his. Tuomas J. Morris, 

: District Judge. 
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Motion of respondent to strike out restraining order, &c, 
Filed 9 May, 1888. 


In the District Court of the United 
States for the District of Maryland. 


vs. 


Tuomas C. CHAPPELL 
JoHN B. BRADSHAW. 


To the Honorable, the Judge of the said Court; 


John B. Bradshaw, the respondent named in the above 
case, comes here into Court for the sole purpose of except- 
ing to the jurisdiction of this Court in the premises under 
the facts and circumstances of this case. He, therefore, 
moves to strike out the restraining order which was passed 
by your Honor, and in support of his motion assigns the 
following reasons : 


1. Because it is not competent for this Court, under the 
Acts of Congress and considering the relations which 
exist between Federal and State Courts, to issue process in 
the nature of an injunction to any State Court, or to any 
officer of a State Court, or to parties to suits in State Courts. 


2. If this Honorable Court could in any casé control the 
process of a State Court, it is very clear that it could not be 
done in a case where a State Court had jurisdiction over 
the subject matter, and a final judgment has been rendered 
in the State Court before the restraining process is applied 
for. The libellant did not choose to avail himself in the 
State Court of the defence which he here sets up. After 
judgment had been rendered in the State Court and had 
been affirmed by the Court of Appeals, he filed his petition 
before the chief judge of the Court of Appeals, asking for 
a writ of error on the ground that the judgment of the 
State Court involved a construction of an Act of Congress. 

8. The Act of 1884 has no relation at all to such a case 
as is brought before the Court. It did not repeal or even 
affect in any way the Act of 1851. (See revised Statutes, 
sections 4,283 to 4,289 inclusive.) 

4. In no event could the Act of 1884 be so construed as 
to repeal section 4,289 of the Act of 1851, which is in the 
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following language: “The provisions of this Act relating 
to the limitations of the liability of the owners of vessels, 
shall not apply to the owners of any canal boat, barge or 
lighter, or to any vessel of any description whatsoever used 
in rivers or inland navigation.” 

_5. The libellant in the above case does not show that the 
accident came within the maritime jurisdiction of the 
United States. 

6. Even if the Limited Liability Act applied to this case, 
the libellant has not shown that he is now in a position to 
avail himself of its provisions. He states, in section 1, that 
he was the sole owner of a lighter, &c. He does not state 
whether he has sold the lighter, and if he has not sold it, 
whether he is in a position to fulfill the conditions imposed 
upon him by the Limited Liability Act. 

7. And for other good and sufficient reasons to be shown 
at the hearing of this motion. 


WILLIAM A. HAMMOND, 
B. HOWARD HAMAN, 
For John B. Bradshaw. 


Endorsed. “Service of copy admitted this 9th day of 
May, 1888. Fisher, Bruce & Fisher, Proctors for Libellant.” 


Decree. 


Filed 10 May, 1888. 


CHAPPELL 
vs. In the District Court of the United States for the 
BrabDsHaw. District of Maryland. 


Upon the motion to show cause why the prayer of the 
libel in the above cause should not be granted, the counsel 
for the respective parties were heard, and it appearing to 
the Court that the libel does not state a case entitling the 
libellant to the injunction and the limitation of liability 
prayed for in said libel,and no amendment thereto being 
desired by libellant, it is ordered and decreed this 10th May, 
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1888, that the said libel be and the same is hereby dis- 


missed. 
THOS. J. MORRIS, 


District Judge. 


From which said decree the libellant, by his proctors, 
prayed an appeal in open Court here to the Circuit Court 
aforesaid, and it was granted him. 


Opinion of the Circuit Court. 
Filed 16 May, 188. 


vs. States. 


Tuomas C, CuappetL) Jn the Circuit Court of the United 
Joun B. BrapsHaw. Appeal in Admiralty. 


This is a libel filed by Thomas C. Chappell to have his 
liability for damage in a cause of collision limited to the ex- 
tent only of the value of the vessel in fault, which was owned 
by him. 

The facts which are undisputed are these: 

On the night of the 3d of December, 1885, in the Patapsco 
river, a lighter of the value of three hundred dollars, owned 
by libellant, drifting from her moorings, was carried by the 
wind into collision with a schooner belonging to John B. 
Bradshaw, the respondent here. The lighter was on fire, and 
damaged the schooner to the extent of $1,500. The lighter 
became a total loss and is valueless. On January 6, 1886, 
Bradshaw brought suit in a State Court of Maryland to re- 
cover the damages occasioned by alleged negligence of 
Chappel in the conduct and management of the lighter, and 
on the 6th day of December, 1887, recovered in that action 
a verdict for $1,500. The prayer of the libel is that Brad- 
shaw may be restrained from attempting to enforce the judg- 
ment against the defendant beyond the value of his owner- 
ship in the lost lighter. 

The question presented for adjudication is whether the 
provisions of any Act of Congress limiting the liability of 
vessel owners are applicable to the case of an owner of a 
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of the Act of 1884. Where a subsequent Statute can be so 
construed as not to bring it in direct conflict with an 
antecedent law, it will not be held by the Courts to repeal 
the former Statute. Repeals by implication are seldom 
allowed, and to do so in this instance would be to do 
violence to the intention of Congress, which appears clearly 
to have been to extend the Act-of 1851, to exempt ship 
owners from liabilities not embraced in that Act, but not 
to embrace another class of vessel owners. 

But after the bringing of the action by Bradshaw against 
Chappell, before mentioned, and prior to the recovery of the 
sum of $1,500 by the judgment of the State Court therein, 
Congress passed the Act of 1886, which extended the exemp- 
tion of shipowners and the provisions of the Acts 1851 and 
1884 to the owners of barges, canal boats and lighters, and 
to all vessels used on lake and river or inland navigation. 

Congress put upon the Act of 1884, by the passage of this 
Act, the construction we have given it above, for if it had 
at first applied to canal boats and lighters it would not have 
been necessary to pass the Act of 1886. 

But it is contended that the Act of 1886 is retroactive, 
and that as it does not contain the saving clause of the Act 
of 1884, referring to liabilities incurred prior to the passage 
of the Act, it must be held to include them. 

As a rule no Statute is to be given a retroactive operation 
unless it appears to be the undoubted will of the Legislature 
to make it retroactive. All laws are supposed to determine 
matters in futuro, occurring after their passage, and no 
Statute should be construed to embrace past relations where 
to do so would affect not only the remedy but the value of 
claims, or demands, or interest. Now, on the 3d of Decem- 
ber, 1885, it is determined by the judgment of the State 
Court that Bradshaw suffered damage at the hands of Chap- 
pell—damages to the extent of $1,500—for which he was 
entitled to be compensated out of the whole estate of the 
defendant. To hold that while the plaintiff was seeking to 
enforce compensation for the loss he had suffered Congress 
passed the Act of 1886, not to alter a remedy but to take 
away the substantial value of his claim, is to determine that 
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lighter where the accident occurred on the third day of De- 
cember, 1885. 

The first Act passed by Congress relating to the liability 
of ship owners was the Act of 1851, which is incorporated in 
Sections 4282-4289 of the Revised Statutes, the last of which 
sections provides that it shall not apply to the owners of 
canal boats, lighters or barges. And so far as the Act of 
1851 is concerned it can have no application to the facts in 
this case, unless some subsequent legislation has given it 
such application. 

In 1884 Congress passed another Act in relation to the 
subject, which is found in Statutes at Large, ch. 121, sec. 18, 
which is in the following words: “That the individual 
liability of a ship owner shall be limited to the proportion 
of any or all debts and liabilities that his individual share 
bears to the whole; and the aggregate liabilities of all the 
owners of a vessel on account of the same shall not exceed 
the value of such vessel and freight pending.” The section 
then provides that it shall not apply to liabilities incurred 
prior to its passage, nor prevent all the owners being joined 
in one action. 

It will be seen upon comparing this section with the Act 
of 1851, embraced in sections 4,282—4,289 inclusive, in the 
revised Statutes, that while the Act of 1851, related to 
losses occurring to freighters by reason of fire, collision, 
embezzlement, the Act of 1884 limits responsibility of all 
ship owners also for any and all debts and liabilities. This 
Act, whether it be an amendment to the Act of 1851 or an 
independent Statute, cannot be construed to repeal the last 
section of the Act of 1851, relating to the liability of 
owners of barges and lighters, because it refers only to the 
liability of ship owners, and their vessels, which must mean 
ships, and there are no words in it which signify that it 
was intended to a repealing Statute. It appears to be 
another section intended to take its place at the end of the 
Act of 1851, as that Act is given in the Revised Statutes. 
It is another section extending the exemption of ship 
owners to all or any debts and liabilities of the ship, except 
seaman’s wages and liabilities incurred before the passage 
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Congress did a very unjust thing; and though it was, per- 
haps, within the power of Congress so to do, the rule that 
where such intention is not clearly expressed the Statute 
shall be construed to apply only to liabilities arising after its 
passage, ought not to be reversed to give the law that effect. 

I am of opinion that the Act of 1886 has no application 
to liabilities incurred previous to its passage. 

The libel will be dismissed with costs. 


Decree of the Circuit Court. 
Filed 16 May, 1888. 
Tuomas C. os 


vs. 
Joun B. BrapsHaw. 


In the Circuit Court of the United 
States for the District of Maryland. 


The above cause having been heard and considered, upon 
the motion to show cause why the prayer of the libel should 
‘not be granted, it is ordered and decreed this 16th day of 
May, A. D., 1888, that the said libel be and the same is 
hereby dismissed, with costs, in both the District and the 
Circuit Court, which are awarded to the respondent. 


HUGH L. BOND, 
Circuit Judge. 
District of Maryland, to wit: 


I, James W. Chew, Clerk of the Circuit Court of the 
United States for the Fourth Circuit, in and for the District 
of Maryland, do certify that the foregoing is a true transcript 
of the record and proceedings of the said Circuit Court in 
the therein entitled cause. 

In testimony whereof, I hereto set my hand and affix the 
seal of the said Circuit Court, on this 28th day of Sep- 
tember, A’ D., 1888. 

JAMES W. CHEW, 
[SEAL, ] Clerk of said Circuit Court. 


THOMAS C. CHAPPELL, 
Plaintiff in Error, 


IN THE 


SUPREME COURT 


vs. 


OF THE 
JOHN B. BRADSHAW, 


Defendant in Error. J UNITED STATES. 


To Tuomas C. Cuapre.., Plaintiff in Error, and 
W. A. Fisner, Ese., his Attorney: 


"4 I herewith hand you copies of motions to dismiss and affirm, 
in the above entitled case, together with copies of brief in sup- 
port thereof, and an exhibit; and notify you that the same . 
will be filed in the Supreme Court of the United States on 
Monday, the 22d day of October, 1888. 


Very respectfully yours, 


W. A. HAMMOND, 
Of Counsel for the Defendant in Error. 


Service of the copy of the above, and of the brief and ex- 
hibit therein mentioned, admitted the 29th day of September, 


1888. 
W. A. FISHER. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, any J 


No.-29e0-- 3 o 


J. H. W. CULLIFORD AND JOHN 8S. CLARK, COPART- 
NERS AS CULLIFORD & CLARK, ET AL., APPELLANTS, 


US. 


A. J. GOMILA AND LARNED TORREY, COMPOSING THE 
FIRM OF GOMILA & COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF LOUISIANA. 


FILED SEPTEMBER 14, 1885. 


* 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1887. ? 


No. 290. 


J. H. W. CULLIFORD AND JOHN 8S. CLARK, COPART- 
NERS AS CULLIFORD & CLARK, ET AL., APPELLANTS, | 


US. 


A. J. GOMILA AND LARNED TORREY, COMPOSING THE 
FIRM OF GOMILA & COMPANY. 
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J. H. W. CULLIFORD ET AL., &C., VS. A. J. GOMILA ET AL., &¢. 


a Transcript. Filed October 7th, 1884. 
UnitTED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


GoMILA & Co. ) 
vs. > No. 10669. 
CULLIFORD & Char. } 


1 Libel. Filed July 9, 1883. 
United States District Court, Eastern District of Louisiana. 


GomILA & Co. ) 
v8. > No. 11965. 
CuLLIFORD & CLARK. 


To the Honorable Edward C. Billings, judge of the U. S. district 
court for the eastern district of Louisiana: 


The libel of Gomila & Co., a firm composed of A. J. Gomila and 
Learned Torrey, merchants, of the city of New Orleans, La., against 

Julliford & Clark, of Sunderland, England, whose individual names 
are unknown to libellants, owners of the steamship Deronda, 
whereof Geo. H. Eldridge is master, in a cause of contract, civil and 
maritime, allege as follows: 

[. That the said Culliford & Clark, having on the 19th day of 
June, 1883, as owners of the steamship Deronda, of Sunderland, of 
the burthen of 1,090 tons or thereabouts, then lying in the harbor 
of New Orleans, through their agents, De Wolf & Hammond, shi 

brokers, of this city, chartered the said vessel unto the libel- 
2 lants for a voyage from the port of New Orleans to a port in 

the United Kingdom or on the Continent between Bordeaux 
and Hamburg, both inclusive, excluding Rouen, &c., charterers 
having option of Elsinore for orders to discharge at Copenhagen or 
Aarhuns, on the following terms—that is to say: 

First. The said Culliford & Clark engaged that the said vessel 
during said voyage should be kept, in hull, boilers, and machinery, 
tight, staunch, and strong, classed 100 Al, and every way fitted for 
the voyage. 

Second. That the said Culliford & Clark guaranteed that the said 
vessel would carry not less than 10,000 quarters of 480 lbs. each, over 
and above her tackle, apparel, fuel, provisions, and furniture, and 
the whole of said vessel, with the exception of the cabin and the 
necessary room for the accommodation of the crew and of the tackle, 
apparel, fuel, provisions, and furniture, should be at the sole use and 
disposal of the libellants during the said voyage. 

That they would take and receive on board the said vessel during 
the aforesaid voyage a cargo of wheat and or maize and or rye in 
1] —290 
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bulk and or ship’s sacks, as customary; and the libellants agreed 
with the said Culliford & Clark to charter and hire the said vessel, 
, as aforesaid, on the following terms—that is to say : 

First. The libellants engaged to provide and furnish to the said 
vessel a full and complete cargo of grain, not to exceed what she can 
reasonably carry over and above her tackle, apparel, fuel, provisions, 

and furniture. 
5) Second. To pay to the said Culliford & Clark or their agents 

for the charter or freight of said vessel during the voyage 
aforesaid 5 shillings and 3 pence sterling per quarter of 480 pounds, 
delivered in full, if calling at Queenstown or Falmouth or ordered 
direct to Continent; if ordered to Continent from port of call; 10 per 
cent. additional; if ordered to United Kingdom direct, 3 pence off, 
charterers having option of Elsinore for orders to discharge at Copen- 
hagen or Aarhuns at 5 sbillings and 9 pence per quarter of 480 Ibs. 
each, the freiglit to be paid on unloading and right delivery of the 
cargo. 

And it was further expressly guaranteed in said charter party by 
the said Culliford & Clark that the said vessel would carry, after 
being provided, having on board, and accommodating everything 
necessary to class her 100 Al and every way fitted for the voyage, 
not less than 10,000 quarters of 480 lbs. each, over and above her 
tackle, apparel, fuel, provisions, and furniture, when loaded in bulk 
and or ship’s sacks, as customary, all which, together with all other 
necessary particulars, will more fully and in detail appear from the 
certified copy of said charter party, dated New Orleans, 19 June, 
1883, hereto attached and made part of this libel, being marked Ex- 
hibit “A.” 

2nd. That soon after the making of said charter party, viz., on the 
28th day of June, 1883, the libellants provided and furnished a cargo 

of 10,000 quarters of 480 lbs. each of corn to the said vessel 
4 for her said voyage,and the loading of the same was then 

commenced and proceeded with until the 30th day of June, 
1883, when all further loading of cargo was stopped by official order 
of the marine inspector of this port, who was present at the time 
and who pronounced the vessel full all over, as in fact and truth it 
was ; that when the loading was so stopped and said vessel declared 
to have a full and complete cargo only 82,588, bushels, the equiv- 
alent of 9,63543° quarters of 480 lbs. each, had been loaded upon 
and into said vessel, and it was in fact impossible to properly stow 
upon or into said vessel any greater quantity, and said vessel was 
entirely unable to carry the said 10,000 quarters of 480 lbs. each, 
which it was so expressly guaranteed by said Culliford & Clark in 
said charter party she would carry as aforesaid, and the said Culli- 
ford & Clark wholly failed to keep and carry out and comply with 
their said guarantee. ; 

3d. That in consequence of said failure on the part of said Culli- 
ford and Clark to perform and keep the covenants and undertak- 
ings on their part in said charter party stipulated as aforesaid and 
the inability of said steamship Deronda to carry said 10,000 quar- 
ters of 480 Ibs. each, libellants were prevented from fulfilling and 
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rendered unable to comply with their contract of sale of said 10,000 
quarters of corn of 480 Ibs, each, with special reference to which 
libellants had contracted for and entered into said charter party. 

That after libellants were so prevented as aforesaid by the said 

Culliford & Clark. from delivering said 10,000 quarters 
5 of corn to the buyers, and thus rendered unable to keep and 

comply with libellants’ said contract of sale, libellants, in 
order to save loss as far — possible, offered said cargo, which was so 
loaded and upon said steamship, to said Culliford & Clark at the 
price at which libellants had sold the same, which offer was refused 
by said Culliford & Clark ; and all other negotiations for a settlement 
failing, libellants were obliged to have said cargo sold for account of 
whom it may concern, and which was done, at public auction, on the 
7th day of July, 1883, at 10 a. m., after notice to said Culliford & 
Clark, through their agents, De Wolf & Hammond, and advertise- 
inent in the newspapers of this city, that being, in the opinion of 
libellants, for the best interest of all parties concerned. 

That libellants have in all things and at all times used their 
utmost endeavors to prevent, curtail, and save loss and damage to all 
parties in interest, and from the beginning have urged the said 
Culliford and Clark, their agents and their proctor, to assist libellants 
in said endeavor or to suggest any action which they might consider 
better or likely to save more than the conduct pursued by libellants, 
but notwithstanding all which no suggestions were made by said 
Culliford & Clark or any one in their behalf, and heavy loss, damage, 
and injury has fallen upon and been borne by |ibellants, as herein- 
after set forth. 

4. That the libellants have well and truly performed and kept 

all the covenants and undertakings on their part in said 
6 charter party to be performed and kept, but neither the said 

Culliford & Clark nor their agents or the master of their said 
vessel have well and truly performed and kept the covenants and 
undertakings on the part of the said Culliford & Clark, owners as 
aforesaid, according to the said charter party to be performed and 
kept. 
5. That the libellants have lost and sustained actual damage and 
injury to the amount $24,559.76 and upwards, as will more fully 
appear and in detail from the annexed schedule or statement made 
part hereof, which amount libellants insist the said defendants are 
bound in law and equity and justice to pay them, but which the de- 
fendants refuse to pay. 

6. That the said Culliford & Clark have goods and chattels and 
property now in this port and district and within the jurisdiction of 
this honorable court. 

7. That all and singular the premises are true and within the 
admiralty and maritime jurisdiction of the U.S. and of this honor- 
able court. 

Wherefore the libellants pray that process of monition may issue 
to the marshal aforesaid commanding him to cite and admonish 
the said Culliford & Clark and the individual members thereof, 
whose first names are known to libellants, to be and appear be- 
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7 fore this hon. court on the — day of ,or such other day 

to be inserted in said monition as the court may direct, then 
" and there to answer the libellants in the premises, and if the said 
defendants cannot be found, then that their goods and chattels be 
attached to the amount sued for, and if sufficient goods and chattels 
cannot be found, then that their rights, debts, credits, and effects to 
the amount sued for be attached within this district according to the 
course of courts of admiralty and the rules and practice of this 
honorable court in civil and admiralty and maritime jurisdiction, 
and that this hon. court would be pleased to decree the payment of 
the amount due to your libellants as aforesaid, with interest at 5 % 
per annum from July 9th, 1883, till paid, and costs, and that they 
may have such other and further relief in the premises as in law 
and justice they may be entitled to receive. 

J. WARD GURLEY, Jr, 
Proctor — Libellants. 


A. J. Gomila, being duly sworn, says that he is a member of the 
firm of Gomila & Co., the libellauts herein, composed of deponent 
and Larned Torrey; that he has read the foregoing libel, and that 


all and singular the allegations thereof are true. 
A. J. GOMILA. 


Sworn to and subscribed before me this 9th July, 1883. 
K. LOEW, 
U. S. Com’s. 


8 Schedule Referred to in Libel. 
Messrs. Culliford and Clark to Gomila and Company. 


To amount paid E. Forestier and Co. for non-fulfillment 


of contract, as per annexed statement, marked X_.__- $3,194 29 
82,588, bushels sold at 60fc. per bushel_. $50,172 23 
82,588,7, sold by auction ..........-...--- 29,622 84 

20,549 39 

Estimated loss on 3,126 bushels not loaded________-.._- 742 42 

Interest 7 days on $50,173.23, 8% --...-------------- 73 60 


$24,559 70 
E. & QO. E. 
New Orleans, July 9, 1878. 


9 Statement X. 


Messrs. Gomila & Co. to E. Forestier & Co. for non-fulfillment of sale 
of June 6th, 1883. 


10,000 qrs. No. 2 mixed corn, at 28} per qr., cost freight 
EEE SEAS C  P  R £14,062 0 0 
SI OE OE ns wr ncescnawensese eiihidasetile 2,875 0 0 


£11,187 0 0 
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32 300, 9%, © CRG S sien cncdee cose cs cssuedenen $54,564 60 
SEGCOCE THR GH BETO OD ddinicdddccsescckesaliaie 348 12 
CBR®: CRUG viiiin ditten sede eevee cine tedisiniiiie 80 00 
Difference in exchange on $54,564.60, $ % .--.-. ..---- 272 82 


$55,265 54 
10,000 qr. No. 2 mixed corn, 85,714,’ buss. at 603 cts... 52,071 25 


$3,194 29 


E. E. 
New Orleans, June 30, 1883. 


10 Auctioneer’s Return. 


I, Diego E. Murphy, a duly licensed auctioneer in and for the 
parish of Orleans and city of New Orleans, do hereby certify that by 
and in pursuance of an order from Messrs. Gomila & Cou., after having 
advertised in the New Orleans Picayune, 2 squares 5 times, and in 
the Times-Democrat and the Daily States, 2 squares 3 times each, I 
did proceed to sell for cash, at public auction, on Saturday, the 7th 
day of July, 1883, at 10 o’clock a. m., on the wharf head of Wash- 
ington street, opposite the steamship Deronda, for account of whom 
it may concern, the cargo of 82,588 bushels of inspected No. 2 
mixed corn, sail grade, then on board of the English steamship 
Deronda, , master. After having read the advertisement, 
the New Orleans charter party, the certificate of the New Orleans 
grain inspector of the National Board of Marine Underwriters, I 
then read the following announcement: 

“ Cargo described in advertisement was loaded under charter party 
just read, in which it is guaranteed the steamer can carry not less 
than 10,000 quarters of 480 Ibs. each, but that when the amount 
stated in advertisement, viz., 82,588 bushels, was on board the fur- 
ther loading was stopped by order of the marine inspector and the 
ship pronounced full all over. The inability of the ship to carry 
stipulated 10,000 qrs.,in the opinion of the charterers, broke the 
charter party, as it did in fact their contract of sale, and was a fail- 
ure on the part of the owners to comply with the terms of the 

charter. 
11 “ All negotiations for the adjustment of the matter involved 

having failed, this sale has been determined upon as best for 
the interest of all concerned. The purchaser will buy the cargo just 
as it is now on board, together with the privilege of the charter party 
just read and only such rights as he may acquire thereunder, with- 
out recourse. ‘Two of the lay days were cousumed in loading when 
the marine inspector pronounced the vessel full and issued the cer- 
tificate.” 

I then, after public outery, adjudicated the cargo of 82,588 bushels 
of corn to Messrs. A. Carriere & Sons, they being the last and highest 
bidders, at 37 cts. (thirty-seven cents) per bushel, thirty thousand 
five hundred and fifty-seven ;56; dollars ($30,557.60). 

D. E. MURPHY, 
Auctioneer. 
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I, Diego E. Murphy, a duly licensed auctioneer in and for the 
* parish of Orleans and city of New Orleans, do hereby certify that 
« and in pursuance of an order from Messrs. Gomila & Co., after 
being advertised in the New Orleans Picayune, 2 squares 5 times, 
and in the Times-Democrat and the Daily States, 2 squares 3 times 
each, I did proceed to sell for cash, at public auction, on Saturday, the 
7th day of July, 1883, at 10 o’clock a. m., on the wharf head of 
12 Washington street, opposite the steatuship Deronda, for account 
of whom it may concern, the cargo of 82,588 bushels of in- 
spected No. 2 mixed corn, sail grade, then on board of the English 
steamship Deronda, , master. After having read the ad- 
vertisement, the New Orleans charter party, the certificate of the 
New Orleans grain inspector, the certificate of the bureau of in- 
spection of the National Board of Marine Underwriters, I then read 
the following announcement: 

“Cargo described in advertisement was loaded under charter 

arty just read, in which it is guaranteed the steamer can carry not 
leas than 10,000 quarters of 480 lbs. each, but that when the amount 
stated in the advertisement, viz., 82,588 bushels, was on board the 
further loading was stopped by order of the marine inspector and 
the ship pronounced fuliall over. The inability of the ship to carry 
stipulated 10,000 quarters, in the opinion of the charterers, broke 
the charter party, as it did in fact their contract of sale, and was a 
failure on the part of the owners to comply with the terms of the 
charter. . 

“All negotiations for the adjustment of the matter involved hav- 
ing failed, this sale has been determined upon as best for the inter- 
ests of all concerned. 

“The purchaser will buy the cargo just as it is now on board, to- 
gether with the privilege of the charter party just read and only 
such rights as he may acquire thereunder, without recourse. Two 
of the lay days were consumed in loading when the marine inspector 

pronounced the ship full and issued the certificate.” 
13 I then, after public outcry, adjudicated the cargo of 82,588 
bushels of corn to Messrs. A. Carriere & Sons, they being the 
last and highest bidders, at 37 cts. (thirty-seven cents) per bushel, 
viz., thirty thousand five hundred and fifty-seven ;56;-- $30,557 56 


Charges to advertising: 


a eS eeewee, 2 On. © 16S... ........... .. $9 00 
Times-Democrat, 2 sq. 3 times_._....-.-.___-- 6 00 
Daily States, 2 sq. 4 (3) times, less 25% --._..-- 3 00 
eee i iinn nw ainaw omive 152 79 
ee ei es a inn cla i ewin wincmme 763 93 


934 72 


$29,622 84 


D. E. MURPHY, 
Auctioneer. 


Three receipts from the newspapers attached to auctioneer’s return. 
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14 Form N. 
New Orleans Grain Charter Party. 


De Wolf & Hammond, No. 25 Carondelet street, New Orleans, steam- 
ship and ship brokers; cable address, De Wolf, New Orleans; 
codes used, Watkins’, Scott’s, and our own. 


New Or.eEAns, June 19, 1883. 


It is this day mutually agreed between De Wolf & Hammond, 
as agents of the steamship Deronda, of 1,090 tons net register or 
thereabouts, now in New Orleans, and Mess. Gomila & Co., of New 
Orleans, merchants, that the said steamer shall, with all convenient 
speed, proceed to New Orleans, or so near thereto as she may safely 
get, and there, being in hull, boilers, and machinery tight, staunch 
and strong, classed 100 A 1, and every way fitted for the voyage, 
shall load as customary at such safe loading berth, always afloat, as 
ordered by charterers on arrival (and if afterwards required by them 
to shift, they to pay the ordinary expense of towing), a full and 
complete cargo of wheat and ind 

or or 
as customary, which is to be brought to and taken from alongside 
as customary, at merchants’ risk and expense, at ports of loading 
and discharge (all lighterage required to be paid for by cargo) and 
at charterers’ risk, not exceeding what she can reasonably carry over 
and above her tackle apparel, fuel, provisions, and furniture, and, 
being so loaded, shall therewith proceed under steam to a safe port, 
always afloat, in the United Kingdom or on the Continent, between 
Bordeaux and Hamburg, both inclusive, excluding Rouen, calling 
at Queenstown or Falmouth for orders, which are to be given within 
twelve hours of arrival or lay days to count, or so near thereunto as 
she may safely get, one port only to be used, and deliver the same 
on being paid freight, all in British sterling, as follows: 

Five shillings and three pence sterling per quarter of 480 pounds 
weight, delivered in full, if calling at Queenstown or Falmouth or 
ordered direct to Continent. If ordered to Continent from port of 
call, ten per cent. additional. If ordered to United Kingdom direct, 
three pence off— 

Charterers having option of Elsinore for orders to discharge at 
Copenhagen or Aarhuns at five shillings and nine pence per quarter 
at 480 lbs. Steamer is guaranteed to carry not less than ten thou- 
sand quarters of 480 Ibs. 

In full of all port charges, pilotages, and other charges usually 
paid by steamers (the act of God, the public enemies, restraints 
of princes and rulers, fire, and all and every other dangers and acci- 
dents of the seas, rivers, boilers, machinery, and steam navigation 
of whatever nature and kind soever during the said voyage always 
mutually excepted). 

1. Steamer to be ceiled and dunnaged at owners’ expense. 


- and : f 
maize... rye in bulk ship’s sacks, 
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2. The carpenter employed for ceiling to be approved by char- 
terers. 

3. Elevating charges for bulk grain to be paid by charterers. 

4. Stevedore for loading said steamer to be appointed by char- 
terers, under captain’s directions, at current rates for such labor. 
Charterers are not to be held responsible for improper stowage. 

5. Steamer to have liberty to call at any ports for coal or other 
supplies. 

6. Steamer to have liberty to tow and assist vessels in all situa- 
tions, and to proceed with or without pilots. 

7. The freight to be paid on unloading and right delivery of the 
cargo in cash, without discount, if in the United Kingdom; if on the 
Continent, in cash at current rate of exchange for bankers, eight 
days’ sight bills on London. 

8. Sufficient cash for steamer’s ordinary disbursements at loading 
port to be advanced by De Wolf & Hammond, at the current rate of 
exchange, vessel paying 2} per cent. commission and cost of in- 
surance thereon ; the captain to draw at 30 days’ sight upon char- 
terers’ agent at port of discharge or on his owners, payable in Lon- 
don, or five days after arrival, at charterers’ option, against the 
amount of freight due under this charter, and the amount of the 
draft to be deducted from the freight on settlement, if not previously 
paid. 

9. Bills of lading to be signed as and when presented, without 
= to this charter. Any difference in the amount of freight 

etween the bills of lading and this charter party shall be settled 
at port of loading before the steamer sails. If in her favor, to be 
paid in cash at current rate of exchange, less insurance ; if in char- 
terers’ favor, by captain’s draft, payable three days after arrival of 
steamer at port of discharge, or at 30 days’ sight on charterers’ agent 
at port of discharge, or on his owners (payable in London) at char- 
terers’ option. 

10. Should the steamer be ordered to discharge at a port where 
there is not sufficient water for her to enter the first tide after arri- 
val and to lie always afloat, lay days are to count from 24 hours 
after arrival at the port, and any lighterage incurred to reach the 
port of discharge is to be at the expense and risk of the receivers of 
the cargo, any custom of the port to the contrary notwithstanding. 

11. Should the steamer be ordered to a port of discharge on the 
Continent inaccessible by reason of ice on the steamer’s arrival, the 
master to have the option of waiting until the port is again open or of 
proceeding to the nearest safe open port or roadstead (telegraphing 
his arrival there to freighters), where he shall receive fresh orders 
for an open and accessible port of discharge in the United King- 
dom or Continent,as above, within 24 hours of arrival or lay days to 
count. If so ordered the steamer shall receive the same freight as 
if she had discharged at the port to which she was originally ordered ; 
but if ordered to a port more than 100 nautical miles distant from 
such open port or roadstead, the freight shall be increased by three 
pence per gn In no case shall the steamer be ordered from 
a port of call in the United Kingdom to an ice-bound port. 


=~! 
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12. Should dunnage or ballast be required the same to be fur- 
nished by owners. 

13. Sixteen running days, Sundays excepted, are to be allowed the 
said merchants (if the steamer is not sooner dispatched) for loading 
and discharging and ten days on dem urrage, over and above the 
said lay days, at six pence sterling per gross register ton per day. 

14. Should the steamer not be ready to load at New Orleans on 


or before the — , charterers or their agents have the option of 
cancelling this charter. 

15. Lay days to commence the day after the steamer is declared 
ready to receive cargo and having been passed by the surveyor of 
grain vessels and written notice given by the master to the char- 
terers or their agents. 

16. Loading days to be endorsed on captain’s copy of charter 
party; the charterers’ liability on this charter to cease when the 
cargo is shipped, provided the same be worth freight, dead freight, 
and demurrage at port of discharge; the master and owners have an 
absolute lien on the cargo for all freight, dead freight, and demur- 
rage. 

17. Steamer to be consigned to De Wolf & Hammond, at New 
Orleans, paying them an address commission of 2} per cent. on the 
amount due under this charter party. 

18. A commission of 5 per cent. on all freight, dead freight, and 
dewurrage is due on execution of this charter party (vessel lost or 
not lost), to 

19. Penalty for non-performance of this agreement, estimated 
amount of freight. 


(Signed) De WOLF & HAMMOND, 
Ag’ts by Cable Authority. 
(Signed) GOMILA & CO. 


Witness to the signatures of both parties : 
C. G. DEFFARGE. 


Certified to be a true copy of the original charter party in our 
possession. | 


| Written across the face in red ink.] 


JUNE 29, 1883. 
This charter party has been cancelled, and at the request of A. J. 
Gomila, of Gomila & Co., similar charter parties made out to E. 
Forestier & Co., and thecopies of said charter party previously given 
to Mess. Gomila & Co. have been returned to us by E. Forestier & 
Co. & destroyed. 
(Signed) De WOLF & HAMMOND. 
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15 Order for Process. 
Telegram received July 7, ’83, at 10 a. m. 


New Haven, Conn., 7th July, ’83. 


To John Devonshire or K. Loew, clerk’s office U. S. district court, 
custom-house building, New Orleans: 

In Forester & Co. against owners of steamer Deronda, upon filing 
libel and affidavit showing amount due, let a warrant issue of arrest 
of the defendant with a claim therein that if he cannot be found to 
attach his goods and chattels or, in default of them, his credits and 
effects to the amount sued for, according to rules 2 and 7; the at- 
tachment may be dissolved upon defendant giving stipulation, with 
sufficient sureties, exceeding by one-third amount claimed. 

Sureties may justify before Commissioner Loew. 

EDWARD C. BILLINGS. 


Writ of Attachment. July 9th, 1883. 
Unitrep States OF AMERICA: 
District Court of the United States, Eastern District of Louisiana. 


GOMILIA & Co. 
vs. No. 11965. 
CULLIFORD & CLARK. 


The President of the United States to the U.S. marshal of said — or 
his lawful deputy, Greeting : 
16 You are hereby commanded in the name of the United 
States of America and of our district court if you do not find 
Culliford and Clark, the defendants, in your district that you attach 
their ships, goods, and chattels and, in default of them, their rights, 
credits, and effects to the amount of $24,557.70, claimed by libel- 
lants, in whose hands soever the same may be found within your 
district. 
And of your doings in the premises you will make due return 
hereon. 
Witness the Hon’ble Edward C. Billiugs, judge of said court, and 
the seal thereof, at New Orleans, this 9th day of July, 1883. 
[ SEAL. | K. LOEW, D’y Clerk. 


Marshal’s Return. 


Received July 9th, 1883, by the U. S. marshal, and on the same 
day, month, and year I did execute the within writ of attachment 
by seizing and taking into my possession the steamship Deronda, 
her tackle, machinery, sails, and rigging, and on the 12th day of the 
same month and year said seizure was released by order of this hon- 
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orable court and the property seized released to defendants through 
the captain of the steamship Deronda. The order of release, upon 
bond having been furnished by the defendants, was duly re- 
17 turned into court this 12 July, 1884. 
J. R. G. PITKIN, U.S. M’l, 
By E. 8. WURZBURGER, 
D’y Marshal. 


Affidavit of A. J. Gomila. Filed July 9, 1883. 


GomILIA & Co. 
v8. No. 11965. 
CuLLIFOoRD & CLARK. 


A. J. Gomila, being duly sworn, says that he is a member of the 
firm of Gomila & Co., the libellants herein; that libellants have a 
jast claim against the said Culliford & Clark and an admiralty right 
of action therein, as fully set up in libellants’ libel, filed herein this 
day; that the said Culliford & Clark reside in Sunderland, Eng., 
and deponent fears they cannot be found in this district, and believes 
a writ of attachment against their goods, chattels, credits, and effects 
which may be found in this district, to the amount sued for, is nec- 
essary for the protection and security of libellants’ claim, rights, and 
interest herein. . 


A. J. GOMILA. 


Sworn to and subscribed before me this 9th July, 1883. 
K. LOEW, 
U. 8. Com’r. 


18 Petition to Bond Vessel. Filed July 12, 1883. 
U.S. Dist. Court, East. District of Louisiana. 


A. J. GomiILa & ey 
vs. No. 11965. 
CuLLIFoRD & CLARK. 


To the honorable the judge of said court : 

The petition of G. H. Eldridge, master of the 8.58. Deronda and as 
such entitled to the possession thereof, respectfully represents that 
he is the master of said steamship attached in this cause, and prays 
that the said attachment of said vessel may be released and dis- 
charged and the said vessel delivered to him for the owners thereof, 
reserving unto the owners thereof all and all manner of benefit of 
exception, objection, and nullities in the proceedings herein and in 
no manner waiving any right to set up, allege, and insist upon any 
and all nullities, imperfections, and irregularities in the libellants’ 
proceedings and actions herein, upon giving bond in due form, with 
good and sufficient surety, in the sum of $32,800. 


GEO. H. ELDRIDGE, Master. 


ig: AERIAL Ms oe 
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Bond. Filed July 12, 1883. 


Know all men by these presents that we, J. H. W. Culli- 
19 ford and John S. Clark, under the firm name and style of 
Culliford & Clark,and Thos. D. Miller and Emile L. Carriere 
of the city of New Orleans, as sureties, are held unto A. J. Gomila 
and Larned Torrey, copartners under the firm style and name of A. 
J. Gomila & Co., in the penal sum of thirty-two thousand eight hun- 
dred dollars ($32,800); for the payment whereof to the said A. J. 
Gomila and Larned Torrey, their executors, administrators, or as- 
signs, we, jointly and severally, bind ourselves, our heirs, executors, 
and administrators, respectively, by these presents, as witness our 
respective names hereunto affixed, at New Orleans, this 12th day of 
July, in the year 1883. 

Whereas, in and by virtue of a writ of attachment issued out of 
the district court of the United States for the eastern district of 
Louisiana, sitting in admiralty, at the suit of A. J. Gomila & Co. vs. 
Culliford & Clark, and numbered 11965 on the docket of said court, 
and which suit is now pending therein, the following-described 
property, to wit, the steamship Deronda, her tackle, &c., has been 
seized and taken into custody of the said United States and de- 
tained according to law, but the same has been released and the 
attachment thereon set aside upon the appearance of Culliford & 
Clark in the said suit and the execution and delivery of the present 

obligation, the condition of which is such that if the said 
20 Culliford & Clark shall satisfy such judgment as may be 
rendered against them in the suit pending as above men- 
tioned, then this obligation is to be void, or else to remain in full 


force. 
(Sig.) CULLIFORD & CLARK, 
Per GEO. H. ELDRIDGE, 
Master S. S. Deronda. 
(Sig.) THOS. D. MILLER. 
(Sig.) E. L. CARRIERE. 


Signed and delivered in presence of— 
K. LOEW, U. 8. Com’r. 


State oF Lovuistana, Eastern District : 


CiLEeRK’s Orrice U.S. Disrricr Court. 


I, Thomas D. Miller & Emile L. Carriere, each do solemnly swear 
that I reside in the parish of Orleans; that I have property in my 
own right, unincumbered and of sufficient value to satisfy amount 
of within bond, and that after the payment of all my debts and lia- 
bilities I am worth over and above the said amount, and that I am 
not tutor of minor children ; that there exists no legal impediment 
to my signing said bond, and that I have not signed any obligation 
which may vitiate the validity of this bond. 

THOS. D. MILLER. 
E. L. CARRIERE. 


ON eR ae ie aR ee 
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Sworn and subscribed before me this 12th July, 1883. 
K. LOEW, 
U. S. Com’r. 


21 District oF LOUISIANA, 88: 


United States District Court. 


GOMILA & Co. 
vs. No. 11695. 
CULLIFORD & CLARK. 


CLERK’s Orrice, New ORLEANS, —, 


The President of the United States of America to the marshal of the 
district of Louisiana or his lawful deputy, Greeting: 


Whereas G. H. Eldridge, master of the ship Deronda, attached in 
this cause, hath this day filed a petition on behalf of the owners of 
said ship praying a release of same on bond,and which said petition 
is now of record in this office, you are hereby authorized to release 
the said ship from seizure and her to restore to the possession and 
custody of said claimant, he having given bond conditioned as re- 
quired by law and otherwise complied with the rules of the court, 
&c., and make return hereon of vour doings in the premises. 

Witness the Hon. Edward C. Billings, judge of said court, at New 
Orleans, this 12 day of July, A. D. 1883, and the 108th year of the 
ee of the United States. 


SEAL. | K. LOEW, D’y Clerk. 
[Endorsed :] United States district court, district of Louisiana. 
No. —. versus . Writofrelease. Ree’d July 12, 


’83, and on the same day did comply with the within order to re- 
lease as therein directed. J. R. G. Pitkin, U.S. m’l, by E. S. Wurz- 
berger, d’y m’l. 


22 Unitrep STATES OF AMERICA, 
Eastern District of Louisiana: 


District Court of the United States, Eastern District of Louisiana. 


GOMILA & Co. ) 
vs. No. 11965. 
CULLIFORD & Chssin. 5 


The President of the United States of America to Culliford & Clark : 


You are hereby summoned to comply with the demand contained 
in the libel of which a copy accompanies this citation or to deliver 
your answer to the same in the office of the clerk of the district 
court of the United States for the eastern district of Louisiana, in 
the city of New Orleans, in ten days after the service hereof, which 
delay is increased one day for every ten miles your place of residence 
is distant from New Orleans, the place where the court is held. 
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Witness the Honorable Edward C. Billings, judge of the said 
court, at the city of New Orleans, this 13th day of July, A. D. one 
thousand eight hundred and eighty-three, and of the Independence 


of the United States of America the 108th year. 
[SEAL. |] K. LOEW, D’y Clerk. 


[Endorsed :] No. 11965. United States district court, eastern dis- 
trict of Louisiana. Gomila & Co. vs. Culliford & Clark. Copy of 
petition and citation inside to be served on -—-—, 


Marshal’s Return. 


Rec’d July 13, ’83, & on July 138, ’83, I served a true copy 
of the within citation and the accompanying copy of libel on the 
firm of Culliford & Clark by handing the same to George H. Eldridge, 
Esq., the master of the steamship Deronda, in person, in the city of 
New Orleans, Culliford & Clark being non-residents of the eastern 


district of La. 
J. R. G. PITKIN, 
U. 8. Marshal|l Eastern District of La., 
By E. 8S. CURRY, 
D’y U. 8. Marshall. 


23 Answer. Filed November 25th, 1883. 
District Court of the U. S., Eastern District of Louisiana. 


GOMILA & Co. 
vs. No. 11965. 
CuLLIFoRD & CLARK. 


To the Honorable Edward C. Billings, judge of said court: 

Aud now comes the defendants named in the libel herein, J. H. 
W. Culliford and John 8S. Clark, impleaded as copartners under the 
firm name of Culliford & Clark, and, saving and reserving unto 
themselves and each of them all objections and all manner of ex- 
ceptions and eauses of demurrer to the many and manifest errors, 
insufficiencies, and uncertainties in said libel and proceeding con- 
tained and appearing on the face thereof, and for exception and 
causes to said libel of complaint, or to so much thereof as they are 
advised is material, important, and necessary for them to make 
answer unto, articulately propound and say: 

Ist. For answer to all and singular the allegations contained in 
the several articles of said libel numbered, respectively, 1, 2, 3, 4, 5, 
6, & 7, and the several portions thereof, respondents deny that the 
same are true and correct, except only as may be hereafter stated 

and admitted. 
24 Further answering the first article of said libel, respond- 
ents say that it is not true, as in said libel alleged, that on 
the 19th day of June, 1883, or at any time before or since that date 
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the firm of Culliford & Clark was the owner of the said steamship, 
Deronda, or any part or share thereof or therein; that the truth is 
that before, at, and at all times since that date the said steamship 
was the sole property of J. H. W. Culliford individually and not 
-- ed of the firm of Culliford & Clark, as averred in said 
ibel. 

That the firm of Culliford & Clark was the agent of the said owner 
and transacted the business of said vessel while engaged in com- 
merce, by the vessel was and is owned by and registered in the name 
of said Culliford. 

That it is true that said steamship was of the tonnage of 1,090 
tons or thereabouts, and that on the days named in said articles was 
in the port of New Orleans, and that Messrs De Wolf and Hammond 
were the agents of the said owner thereof, J. H. W. Culliford, and 
the co-respondents of the firm of Culliford & Clark, defendants; 
that as to the other matters set forth in said article the same are not 
true in manner and form as therein set forth. 

That the truth is that on the 19th day of June, 1883, the said 
libellants did enter into negotiations with De Wolf & Hammond 

for a charter party; that said negotiations resulted in the 
25 execution of a charter party, a true copy whereof is annexed 
hereto and made part of this answer and marked Gomila “A.” 

That shortly after the contract was made and signed and before 
any cargo was offered to the vessel libellants informed Messrs. 
De Wolf & Hammond that their interests and obligations in said 
contract had been transferred to Messrs. E. Forestier & Co. The said 
contract of charter party was delivered back to the agents of the 
defendants by E. Forestier & Co., and in due form cancelled, and by 
and with the agreement of all parties was so dissolved and cancelled 
and a new and different charter party for said vessel made and en- 
tered into with the said E. Forestier & Co. as charterers, which said 
new contract was in the words and figures of Exhibit B.annexed to 
this answer, the same being a true copy thereof and the only con- 
tract of charter party under which said vessel was loaded. 

That said charter party in all of its conditions has been executed 
and carried out and performed by the owner of said vessel Deronda. 

And said respondents insist and say that from and after the can- 
cellation and dissolution of the contract marked Gomila A, as herein- 
above stated, the said libellants had no charter-party contract relat- 
ing to said vessel. 

Second. And, further answering the 2d article of said libel, re- 

spondents say that the said charter-party contract an- 
26 nexed to this answer by copy thereof, marked Exhibit B, is 

the only contract of charter party binding upon the said 
owner of the steamship Deronda, and that the same contains and 
sets forth all of the stipulations and obligations thereof, and that 
in so far as article 2nd of said libel sets forth that said contract was 
with the said libellants, and in so far as said article sets out any pre- 
tended stipulations and averments differing from the terms and obli- 
gations of said charter party annexed to this answer as Exhibit B, 
said article is untrue and not the fact. 
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That at the time when said vessel was so under charter she was 
not chartered to the libellants, but to E. Forestier & Co., as herein- 
before set forth in this answer, and that the said charterers, E. For- 
estier & Co., have made no complaint or pretence that the owner of 
said Deronda has not in all things executed his contract according 
to the terms thereof. 

That at the time set forth in said article libellants had no charter 
contract relating to said vessel, and that the matters in said article 
set forth wherein it is alleged that the owner of said vessel or these 
respondents were parties to any contract of charter party with said 
libellants relating to said vessel are untrue, and that the truth is 
that the said vessel was capable of and did carry and deliver the 
ten thousand (10,000) quarters of grain, as per guaranty and condi- 
tion in the said charter party with E. Forestier & Co., marked Ex- 

hibit B. 
27 3rd. And, further answering the third article of said libel, 

respondents say that, as stated in said copy of charter party, 
Exhibit B, the owner of said vessel, through his agents, did agree to 
take on board said vessel the quantity of grain named in said charter 
party at the rate named in said charter party, and that the said 
vessel and the owner thereof did in all things fully perform each and 
all of its several covenants and obligations set forth in said charter 
party, took on board the full quantity of grain named in said charter 
party, and proceeded to sea with said cargo and safely delivered the 
same at the designated port of delivery in good order and condition 
and in all things carried out and executed said contract, marked 
Exhibit B, in each and every detail, without any default. 

4th. And, further answering the 4th article of said libel, respond- 
ents say that the said libellants were no parties to any charter of the 
said steamship Deronda with said libellants, Gomila & Co., at the 
time complained of; that the said owner of the said Deronda in all 
things perfurmed each and every obligation of tle said charter party 
actually in force, as hereinabove explained, and made no default 
therein. 

5th. And, further answering the 5th article of said libel, respond- 
ents say that the said libellants have sustained no loss by any act of 
respondents, and that said article and the matters therein stated are 

untrue in manner and form as therein stated and set forth. 
28 And, as to all matters not hereinbefore specially admitted, 

traversed, or avoided, respondents deny the same; and your 
respundents specially reserve the right to bring suit hereafter to re- 
cover from the libellants herein all and singular the loss and dam- 
ages occasioned them by the institution of the present suit and all 
other acts and doings of the said libellants, Gomila & Co., in the 
premises. 

Wherefore said respondents, by reason of the premises and for the 
reason that the commercial firm of Culliford & Clark are not and 
were not the owners of said steamship Deronda nor any part, por- 
tion, or tackle or equipment thereof at the time stated in said libel 
and were but agents of the owner, residing beyond the limits of the 
United States, and not personally or as a copartnership bound to 
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respond in damages for or concerning said vessel, pray that the 
attachment herein be dissolved and said libel dismissed with costs, 
and will ever pray, and as in duty bound, and ce. 
J. McCONNELL, 
J. R. BECKWITH, 
HORANC B. UPTON, 
Proctors. 


Will’m J. Hammond, being duly sworn, deposes and says that he 
is a member of the commercial firm of De Wolf & Hammond, ship 
brokers and agents in the city of New Orleans; that their said firm 

were the agents of the steamship Deronda on the dates named 
29 in the foregoing answer; that J. H. W. Culliford, who resides 

in Sunderland, Englaud, beyond the limits of the United 
States, was the owner of said steamship Deronda, and that no 
other person or persons had any interest therein, and that affiant’s 
said firm were and are the agents of said J. H. W. Culliford; that he 
has read the foregoing libel, and that all and singular the allega- 


tions thereof are true. 
WM. J. HAMMOND. 


Sworn to and subscribed before me this 29th November, ’83. 
J. DEVONSHIRE, 
U. 8. Com’r. 


30 New Orleans Grain Charter Party. 


De Wolf & Hammond, No. 25 Carondelet street, New Orleans, steam- 
ship and ship brokers; cable address, De Wolf, New Orleans; 
codes used, Watkins’, Scott’s, and our own. 


New Orveans, 19th June, 1883. 


It is this day mutually agreed between De Wolf & Hammond, as 
agents of the steamship Deronda, of 1,090 tons net register or there- 
abouts, now in New Orleans, and Messrs. EF. Forrestier & Co., of New 
Orleans, merchants, that the said steamer shall, with all convenient 
speed, proceed to New Orleans, or so near thereto as she may safely 
get, and there, being in bull, boilers, and machinery tight, staunch, 
and strong, classed 100 A 1, and every way fitted for the voyage, shall 
load as customary at such safe loading berth, always afloat, as or- 
dered by charterers on arrival (and if afterwards required by them 
to shift, they to pay the ordinary expense of towing), a full and com- 
and. and 

maize 
or or 
customary, which is to be brought to and taken from alongside, as 
customary, at merchants’ risk and expense at ports of loading and 
discharge (all lighterage required to be paid for by cargo) and at 
charterers’ risk, not exceeding what she can reasonably carry over 
and above her tackle, apparel, fuel, provisions, and furniture, and, 
being so loaded, shall therewith proceed under steam to a safe port, 
always afloat, in the United Kingdom or on the Continent, between 
Bordeaux and Hamburg, both inclusive, excluding Rouen, calling 
3—290 


plete cargo of wheat rye in bulk = ship’s sacks, as 
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at Queenstown or Falmouth for orders, which are to be given within 
twelve hours of arrival or lay days to count, or so near thereunto 
as she may safely get, one port only to be used, and deliver the same 
on being paid freight, all in British sterling, as follows: 

Five shillings and three pence sterling per quarter of 480 pounds 
weight, delivered in full, if calling at Queenstown or Falmouth or 
ordered direct toContinent. If ordered to Continent from port of 
call, ten per cent. additional. If ordered to United Kingdom direct, 
three pence off— 

Charterers having option of Elsinore for orders to discharge at 
Copenhagen or Aarhuns at five shillings and nine pence per quarter 
of 480 lbs. Steamer is guaranteed to carry not less than ten thou- 
sand quarters of 480 lbs. each. 

In full of all port charges, pilotages, and other charges usually 
paid by steamers (the act of God, the public enemies, restraints of 
princes and rulers, fire, and all and every other dangers and accidents 
of the seas, rivers, boilers, machinery,and steam navigation of what- 
ever nature and kind soever during the said voyage always mutually 
excepted). 

1. Steamer to be ceiled and dunnaged at owners’ expense. 

2. The carpenter employed for ceiling to be approved by char- 
terers. 

3. Elevating charges for bulk grain to be paid by charterers. 

4. Stevedore for loading said steamer to be appointed by char- 
terers, under captain’s directions, at current rates for such Jabor. 
Charterers are not to be held responsible for improper stowage. 

. Steamer to have liberty to call at any ports for coal or other 
supplies. 

6. Steamer to have liberty to tow and assist vessels in all situa- 
tions, and to proceed with or without pilots. 

7. The freight to be paid on unloading and right delivery of the 
cargo in cash, without discount, if in the United Kingdom; if on the 
Continent, in cash at current rate of exchange for bankers, eight 
days’ sight bills on London. 

8. Sufficient cash for steamer’s ordinary disbursements at loading 
port to be advanced by De Wolf & Hammond, at the current rate of 
exchange, vessel paying 2} per cent. commission and cost of insur- 
ance thereon; the captain to draw at 30 days’ sight upon charterers’ 
agent at port of discharge or on his owners, payable in London, or 
five days after arrival, at charterers’ option, against the amount of 
freight due under this charter, and the amount of the draft to be de- 
ducted from the freight on settlement, if not previously paid. 

9. Bills of lading to be signed as and when presented, without 
peeeeies to this charter. Any difference in the amount of freight 

etween the bills of lading and this charter party shall be settled at 
port of loading before the steamer sails. If in her favor, to be paid 
in cash at current rate of exchange, less insurance; if in charterers’ 
favor, by captain’s draft, payable three days after arrival of steamer 
at port of discharge, or at 30 days’ sight on charterers’ agent at port 


of discharge, or on his owners (payable in London), at charterers’ 
option. 


. 
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10. Should the steamer be ordered to discharge at a port where 
there is not sufficient water for her to enter the first tide after ar- 
rival and to lie always afloat, lay days are to count from 24 hours 
after arrival at the port, and any lighterage incurred to reach the 
port of discharge is to be at the expense and risk of the receivers 
of the cargo, any custom of the port to the contrary notwithstand- 
ing. 

11. Should the steamer be ordered to a port of discharge on the 
continent inaccessible by reason of ice on the steamer’s arrival, the 
master to have the option of waiting until the port is again open or of 
proceeding to the nearest safe open port or roadstead (telegraphing his 
arrival there to freighters), where he shall receive fresh orders for an 
open and accessible port of discharge in the United Kingdom or 
Continent, as above, within 24 hours of arrival or lay days to count. 
If so ordered the steamer shall receive the same freight as if she had 
discharged at the port to which she was originally ordered, but if 
ordered to a port more than 100 nautical miles distant from such 
open port or roadstead, the freight shall be increased by three pence 
per quarter. In no case shall the steamer be ordered from a port of 
call in the United Kingdom to an ice-bound port. 

12. Should dunnage or ballast be required the same to be fur- 
nished by owners. 

13. Sixteen running days, Sundays excepted, are to be allowed 
the said merchants (if the steamer is not sooner dispatched) for 
loading and discharging and ten days on demurrage, over and 
above the said lay days, at six pence sterling per gross register ton 
per day. 

14. Should the steamer not be ready to load at New Orleans on or 
before the — , charterers or their agents have the option of can- 
celling this charter. 

15. Lay days to commence the day after the steamer is declared 
ready to receive cargo and having been passed by tbe surveyor of 
grain vessels and written notice given by the master to the char- 
terers or their agents. 

16. Loading days to be endorsed on captain’s copy of charter 
party; the charterers’ liability on this charter to cease when the 
cargo is shipped, provided the same be worth freight, dead freight, 
and demurrage at port of discharge; the master and owners have an 
absolute lien on the cargo for all freight, dead freight, and demurrage. 

17. Steamer to be consigned to De Wolf & Hammond, at New 
Orleans, paying them an address commission of 2$ per cent. on the 
amount due under this charter party. 

18. A commission of 5 per cent. on all freight, dead freight, and 
demurrage is due on execution of this charter party (vessel lost or 
not lost) to 

19. Penalty for non-performance of this agreement, estimated 
amount of freight. 

(Signed) De WOLFE & HAMMOND, 
Agents by Cable Authority. 
(Signed) E. FORRESTIER & CO. 
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Witness to the signature of both parties: 
C. J. DEFFARGE. 


Certified to be a true copy of the original charter party in our 


possession. 
De WOLF & HAMMOND. 


Endorsed: New Orleans, 14 July, 1883. The vessel has consumed 
three days in loading the within cargo. J. B. Camors & Co. 


31 The charter party to Gomila and Co. is copied at page 14 
of this transcript. 


Order on Repondents to Produce Documents. Dec’r 18, 1883. 


GoMILA «& Co. 
vs. No. 11965. 
CULLIFORD & CLARK. 


On motion of J. Ward Gurley, Jr., and upon suggesting to the 
court that it is necessary, in the interest of libellants, that they 
should have an opportunity of inspecting all the cables and letters 
which passed between Messrs. De Wolf and Hammond, agents of 
the owners, or either of them, Messrs. Culliford and Clark, or either 
of them, and J. H. W. Culliford, from the Ist day of June, 1883, to, 
say, the last day of July, 1883, in any manner relating to this con- 
troversy or the chartering of the steamship Deronda to Gomila & Co., 
and upon further suggesting to the court that it is necessary that the 
original charter party entered into between libellants and the said 
De Wolf and Hammond as agents of the owners of the steamer De- 
ronda should be filed in this record for the information of the court, 
and upon further suggesting to the court that the only existing 
copy of said charter party is in the possession of said De Wolf and 
Hammond, it is ordered that Wm. H. De Wolf,a member of the said 
firm of De Wolf and Hammond, be summoned to appear before 
Commissioner John Devonshire, at the clerk’s office of this court, on 

Wednesday, December 19, at 3 p. m., and then and there pro- 
32 duce all the cables and letters which passed between the said 

De Wolf and Hammond, or either of them, and the said 
Culliford and Clark, or either of them, or J. H. W. Culliford from 
the Ist day of June, 1883, to, say, the last day of July, 1883, which 
may in any manner relate or refer to any of the matters of this con- 
troversy or to the chartering of the steamer Deronda to Gomila and 
Co.,and also the original charter party of said steamer to Gomila 
and Co. 

Service. 


On same day, month, and year served a true copy of within sub- 
duces tecum on Wm. H. De Wolf by leaving same in — hands 
in the city of New Orleans. 
(Signed) J. R. G. PITKIN, 
U. S. Marshal, 
By JNO. N. SIMONDS, 
D’y U. 8. Marshal, Eastern District of Louisiana. 
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Renewal of Order. January 17, 1884. 


GoMILA & Co. 
vs. No. 11965. 
CuLLIFORD & CLARK. 


On motion of J. Ward Gurley, Jr., proctor for libellants, and upon 
suggesting to the court that on the 18 December, 1883, an order was 
issued herein commanding Wm. H. De Wolf to appear before John 
Devonshire, Esq., commissioner, on the 19 December, 1883, at 3 p. 
m., and then and there to produce certain cables and letters desig- 
nated in said order, and that the said De Wolf did appear before 

said commissioner upon the adjourned days agreed upon for 
33 the taking of his testimony and produced part of the papers 

so ordered to be produced, and admits, in his testimony, that 
he has in his possession or in the possession of his firm, De Wolf 
& Hammond, — relating to this cause and included in said order 
which he has not produced; and upon further suggesting that 
papers and letters so retained are necessary for the information of 
the court herein and for the interest of libellants: 

It is ordered that said Wm. H. De Wolf be summoned to appear 
before Commissioner John Devonshire Friday, January 18, 1884, at 
3p. m., and then and there produce each and every letter and paper 
and writing designated in the order of the 18 December, 1883, or as 
many as he or his said firm of De Wolf and Hammond has now in 
his or their possession or under his or their control or which he or 
they had possession or control of at the time of the service of the 
said order of 18 December, ’83, and that proctors for claimant be 
notified of this order. 


Service. 


Received, January 17, 84, by the U.S. marshal, and on 17 Janu- 
ary, 84, served true copy of the within rule on W. H. De Wolf by 
handing the same to him in person. 

(Signed) DAN. A. ROSE, 
Dy U. 8. Marshal. 


Service accepted only for myself. 


(Signed) J. R. BECKWITH. 
_danuary 17,84, copy served on H. E. Upton for MeConnell and 
PAR signed) DAN. A. ROSE, 
D’y U.S. Marshal. 
34 Document Marked Gomila No. 1. 


Grain contract. Seller’s copy. 


Sold by Gomila & Co. to Messrs. E. Forestier & Co., at the price of 
(60) sixty cents per bushel of 56 pounds, on board seller’s vessel, with 
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freight at 6 shillings per quarter, and to be shipped from New Or- 
leans during the month of June (not later than the 30th), midnight, 
seller’s option, a cargo of not over twelve thousand and not under 
| ten thousand quarters (480 lbs.) of No. 2 mixed corn of the standard 
| of New Orleans inspection; destination, Elsinore; for orders to 
Copenhagen or Aarhuns; any difference in freight for account of 
seller; cash on delivery of documents. 
New Orleans, June 7th, 1883. 


(Signed) E. FORESTIER & CO. 


Document Gomila No. 2 


Bureau of inspection of the National Board of Underwriters. 


New ORLEANS, June 30, 1883. 
This is to certify that the British 8. 8. Deronda, Elridge, master, 
of 1,090 tons measurement, built at Sunderland in 1877, has com- 
‘pleted her loading of grain in bulk and sacks at this port under this 
inspection, and has conformed to all the rules of the National Board 
of Marine Underwriters in relation thereto. 
laden to proceed on her voyage to Europe. 


(Signed) W. M. BAKER, Surveyor. 


She is now properly 


30 Particulars of Loading. 


Cargo consists of 67,002 bushels of corn in bulk. 
15,586 in bags, equal to 5,786 bags. 


Total, 82,588, equal to 2,064 tons. 


Draft of water, loaded, 21.2 forward, 21.2 aft; free board, 4 feet 8 
inches. 


Gomila No. 38. 


New ORLEANS, 13 July, 1883. 
Messrs. E. Forestier & Co., A. Carriere & Sons, J. B. Camors & Co., 
and all whom it may concern. 


GENTLEMEN: The British 8.8. Deronda is ready to receive and 
stow the balance of cargo stipulated in charter party to E. Forestier 
& Co.,of date 19 June, 1883. We request the prompt celivery of 
365 quarters of grain necessary to complete the cargo. 

It is our desire to clear the vessel at the earliest possible moment. 

Enclosed please find copy of surveyor’s certificate. 


Yours respectfully, 
(Signed) 


De WOLF & HAMMOND. 
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Gomila No. 4. 


New ORLEays, 13 July, 1883. 
Messrs. De Wolf & Hammond. 


GENTLEMEN : The S8.S. Deronda finished restoring her cargo 
36 last evening under the inspecti f Capt. Baker and myself 
36 ast evening under the inspection of Capt. Baker and myself, 
and is now ready to complete her loading. 
You will please let us know when she will commence taking in 
the remainder of her cargo,and we think — will take about 100 tons 
more. 


(Signed) TH’S CONWAY. 


We hereby certify this to be a true copy of the original in our 
possession. 
(Signed) De WOLF & HAMMOND, 
Agents S. 8. Deronda. 


Gomila No. 5. 
Protest. 


STATE OF LovutstaNna, Parish & City of New Orleans : 


Be it known that on this 12 day of July, in the year of our Lord 
1885, before me, Andrew Hero, Jr., a notary public in and for the 
parish of Orleans, State of Louisiana, duly commissioned and quali- 
fied, and in the presence of the witnesses hereinafter named and 
undersigned, persone lly came and appeared Anthony J. Gomila, a 
mem ber of the firm of Gomila & Co., of this city, who declared that 
whereas, under date of the 19th day of June, 1883, a contract of 
affreightment or charter party was made and entered into with the 
owners of the steamship Deronda, through their representatives, 
Messrs. De Wolf & Hammond, of this city ‘for a cargo of grain, to be 
shipped on said steamship Deronda by said Gomila & Co. under the 
guarantee that said steamship should carry not less than 10,000 

quarters of 480 pounds, and which said contract was duly 
37 signed and executed by said Messrs. De Wolf & Hammond 

on behalf of said steamship Deronda and owners, and for said 
firm of Gomila & Co. by said Gomila for his said firm, and accord- 
ing to usage and custom the original contract or charter party so 
signed and executed is in the custody of said Messrs. De Wolf & 
Hammond and a certified copy thereof was furnished tosaid Gomila 
Co. & for their use ; 

And whereas the copy of said original contract was provisionally 
delivered unto Wm. E. Forestier & Co., of this city, and whilst in 
their charge or custody was destroyed by the aforesaid Messrs. De 
Wolf & Hammond without the knowledge or consent of said Gomila 
& Co. and another set of charter-party papers signed and executed 
by said De Wolf & Hammond and said E. Forestier & Co., of date 
of June 19, 1883, identical with that of said Gomila & Co., except in 
the substitution of the name of E. Forestier & Co. for that of Gomila 


94 J. H. W. CULLIFORD ET AL., &¢C., VS. A. J. GOMILA ET AT., &¢. 


: & Co., and by reason of such destruction of the aforesaid copy of said 
original contract, delivered as aforesaid unto said Messrs. E. For- 
estier & Co., the said Messrs. Gomila & Co. have no copy nor any 
written evidence of the aforesaid contract or charter party of June 
19, 1883, made by them, and, though the original is on file in the 
office of said Messrs. De Wolf & Hammond, as agents of said steam- 
ship Deronda, yet upon demand they have refused to issue or deliver 
a certified copy of the said charter made with said Gomila & Co., of 
date of June 19th, 1883; 
| And whereas the said steamship Deronda has not the capacity to 
carry 10,000 quarters of grain of 480 pounds and by reason of her 
failure to receive and stow that quantity the sale that has been 
made of the cargo of corn proposed to be shipped in said steamship 
Deronda was declined or not accepted by the buyer; 
And whereas in consequence thereof the cargo of 82,588,%, bushels 
of inspected No. 2 mixed corn, sail grade, on board of said 
28 steamship Deronda, together with the privilege of the aforesaid 
charter party of said Gomila & Co. of date of June 19th, 1883, 
was exposed for sale at public auction on Saturday, the 7th day of 
July, 1883, at the head of Washington street, in this city, under the 
ministry of Diego E. Morphy, a duly licensed auctioneer of this city, 
for account of whom it may concern, and at said public sale the same 
was sold to Messrs. A. Carriere & Sons, of this city, as the highest 
and last bidders thereon, for the price and sum of thirty-seven cents 
| per bushel ; ( 
! And whereas the said Messrs. Carriere & Sons, as owners of the 
corn on said steamship, desire a copy of the contract or charter 
party of June 19th, 1883, entered into with said Gomila & Co., and, 
though duly demanded of said Messrs. De Wolf & Hammond, they 
refuse to issue or deliver a certified copy of the original contract or 
charter party in the premises, and by reason thereof the owners of 
the aforesaid cargo are necessitated to use the copy of the alleged 
charter party executed with said E. Forestier & Co.; 

And whereas tlie failure of the said steamship Deronda to take 
and receive the stipulated quantity of grain and the unauthorized 
destruction of the contract of affreightment entered into with the 
agents or owners of said steamship, as well as the refusal of said De 
Wolf & Hammond to furnish and deliver another copy of said con- 
tract, and the necessity that has arisen thereby of the owners of the 
cargo of corn on said steamship being compelled to use and avail 
themselves of a copy of the alleged contract of charter of said E. 
Forestier & Co., has caused great inconvenience, loss, and damage, 
and said Messrs. Gomila & Co. have at ail times protested against 
the aforesaid illegal acts and doings of said Messrs. De Wolf & Ham- 
mond and desire that their formal protest be made of record against | 
the owners of said curgo being necessitated to use a copy of the said 
alleged contract of charter made with E. Forestier & Co. instead of 
the proper and uncancelled contract of charter had with said Gomila 

& : 
39 Now, therefore, said Anthony J. Gomila, on behalf of his 
said firm of Gomila & Co., moreover declared that he does 
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by these presents publicly and solemnly protest, and I, said notary, 
at the request aforesaid, do by these presents publicly and solemnly 
protest, against the use of a copy of said alleged contract or charter 
party signed by E. Forestier & Co., necessitated or imposed upon 
the owners of said cargo of grain, as well as against the aforesaid 
illegal and unwarranted acts and doings of the owners and agents of 
said steamship Deronda and the failure of said steamship to take 
and to carry the stipulated quantity of grain, as well as against all 
parties concerned, for all inconvenience, loss, damage, or injury suf- 
fered or to be suffered in the premises. 

Thus done and protested in the presence of Messrs. Sosthene 
Theriot, Jr., & J. J. Ward, competent witnesses, both of this city, 
who hereunto sign their names with the appearer and me, the said 
notary, the day and date aforesaid. 

(Signed) A. J. GOMILA. 
(Signed) ANDREW HERO, Jr., Not. Pub. 


(Signed) JNO. J. WARD. 
“ " §. THERIOT, Jr. 


A true copy of the original act on file and of record in my office. 
New Orleans, July 17, 1883. 
(Signed) ANDREW HERO, Jr., Not. Pub. 


p Gomila No. 6. 
New OrtEAns, June 29, 1883. 


Messrs. E. Forestier & Co. bought of Gomila & Co., general produce 
commission merchants, 100 Magazine street. 


40 To S. S. Deronda, ex barge 46, 52,140.5 bus. corn, 
GF CER cant nnds tumaetcncncsumninnginninban $31,284 05 


Gomila No. 7. 


New ORLEANS, June 30, 1883. 
Messrs. E. Forestier & Co. bought of Gomila & Co. 


Ex barge 30, to S. 8. Deronda, 30,447.53 bus. corn, at 60 
CF cccatin wach cnnetd tetdwibiesunsunkqnomutitehien $18,268.76 


Gomila No. 8. 


| New Or.eAns, June 30, 1883. 
Messrs. E. Forestier & Co. to Gomila & Co. 


Difference in freight, 82,588,% bus.. 9635-130, or, at 3d., 
B19D0B.16. 2b O6SD adirnicnctnccsscnncss ns titsewsaddin $578.12 
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Gomila No. 9. 


New Or gEAnS, July 5, 1883. 
Messrs. Gomila & Co., New Orleans. 


Dear Sirs: Referring to our respects of the 30th ulto., we heg to 
say that our buyers in Copenhagen have finally refused the cargo of 
the Deronda on account of the deficiency in quantity. 

We have endeavored to make the owners of the Deronda take the 
cargo at the price we sold, but, they refusing, and, besides, being 
about to tamper with the cargo, so that insurance is cancelled, we 

are compelled to return you the documents with the request 
4] that you will send us check for the amount of our loss, as cus- 
tomary in such cases. 
We remain, dear sirs, yours very truly, 


E. FORESTIER & CO. 
Document Marked Bangston 1. 


Seller’s copy. Grain contract. ~ 


- Bought from Gomila & Co. by E. Forestier & Co., at the price of 
60 cts. (sixty cents) per bushel of 56 pounds, on board seller’s vessel, 
with freight at 6 (six) shillings per quarter, and to be shipped from 
New Orleans during the month of June, not later than the 30th 
(midnight), seller’s option, a cargo of not over 12,000 and not under 
10,000 quarters (480 lbs.) of No. 2 mixed corn of the standard of 
New Orieans inspection. 

Destination, Elsinore, for orders to Copenhagen or Aarhons. 

Forms.—Any difference in freight for account of seller; cash on 
delivery of documents. 

New Orleans, June 7th, 1883. 

(Signed) GOMILA & CO. 


Bangston No. 2. 


No. 5313. New ORLEANS, July 17, 1883. 


Union National Bank pay to the order of Messrs E. Forestier & 
Co. thirty one hundred and ninety-four 4°; — ($3,194.29). 
GOMILA & CO. 


Endorsed : For deposit, pro E. Forestier & Co. (Signed) Ch’s L. 
Gabici. 
42 Bangston 3 is charter party, page 30 Bis. 
Bangston No. A. 


New Orveans, July J 4th, 1883. 
Mr. E. Forestier bought of J. B. Camors & Co., per S. 8. Deronda. 


aaa eae enix. Corn, at 49.06. ........~. ----- eocece 38,816 36 
aoe wee. Gee, CON, OF OS O06... cc ncemocece 1,625 65 


40,442 01 
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Bangston No. 5. 


No. 1393. New OrveEAns, July 16, 1883. 


Union National Bank pay to the order of Messrs. J. B. Camors & 
Co. forty thousand four hundred and forty-two ;}, dollars. 


$40,442.01. P. pr E. FORESTIER & CO., 
(Signed) CH’S L. GABICI. 


Endorsed: (Signed) J. B. Camors & Co. 


Bangston No.6. Exchange Contract. 


New Or.eEAns, June 5, ’83. 


Sold to Union National Bank for account E. Forestier & Co., ex- 
change against $50, 60,000 bales cotton on E. J. Hambro & 
43 Sons, London, b. la., sight draft, all June delivery; rate, 
4.87 3-1. 
(Signed) BORTUS & DUREL. 


Bangston No. 7. 


Via England, Storkebye — Hiralsoe. 
Telegraph address, Stockebye & Co., lock box 2915. 


, COPENHAGEN, 6th June, 1883. 
Messrs. E. Forestier, New Orleans, N. America. 

Dear Sirs: We wrote you on the 4th inst. and received y’day 
your wire: 

Galepots, Fatimite, Fattiness, Myrtlewax, Rayonnant, Sherbet, 
Oliraster, Catarrh, or Cancers, Scabious, Innatire, Hambro, Irishmen, 
reading— 

Your order impracticable, but have bought to your account, sub- 
ject to cable confirmation here to-morrow on or before 9 a. m., 10- 
12,000 qrs. No. 2 mixed corn by steamer, at 28-1} d. c. of shipment 
in June to Copenhagen or Arrhons, American terms; payment, draft 
at sight, less 60 days’ discount, at 4% p. a. on E. J. Hambro & Sons, 
London; cable at all events. 

To which we have replied: Feignedly, Sheildness—saying: 

Your purchase is confirmed; mixed corn, sail grade, by steamer, 
and consequently we confirm having bought of you 10 to 12,000 qrs. 
No. 2 mixed corn, codificated sail grade, at 28 sh. 14 d. p. 480 Ibs. e. 
If by steamer to Copenhagen or Arrhons, shipment in this month, 

payment against documents by draft at sight on E. J. Hambro 
44 & Sons, London, less 60 days’. discount, at 4% pro anna., 

otherwise American terms; the steamer to call here at Fred- 
erickhaven or Elsinore for final destination, and are now awaiting 
your written confirmation. We are pleased to have come to busi- 
ness with you. In this case we have given you the preference for 
other offers at exactly the same price and conditions in order to test 
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your shipments, and you will understand that the turn out of this 
first transaction is of the greatest consequence to future transactions. 
We have already this season had several big steamer cargoes of 
maize from your port, and we have been extremely pleased with the 
promptness of shipment and the excellent discharge here; the same 
we must experience from you if you wish to secure our orders. 

We have now your wire: Firelock, Shieldless, Abbwool, Lustily, 
Guayamon, Olirine, Everything, Scrubbling, Misquoted Myrtlewax, 
reading— 

Sale is confirmed, sail grade, by steamer; market for breadstuffs 


firm and rising ; freight higher. 

We offer you hereby from 10-12,000 qrs. No. 2 mixed corn, sail 
grade, by steamer at 284} c., if shipment in 2nd half of June or 1st 
half of Juiy to Copenhagen or Aarhons; other conditions as in our 
wire of the 4th against reply there to-morrow by 9 a. m., for which 
offer we are much obliged, and shall now see what may be done 


with it. 
Yours truly, 
(Signed) STOCKEBYE. 


Endorsed: Ree. June 22. Answered June 30. 


45 Bangston No. 8. Cable Message. 


CoPENHAGEN, July 2, 1883. 
To Forestier, N. Orleans: 
Refuse deponda. 
(Signed) STOCKEBY E. 
Bangston No.9. Cable. 


CoPENHAGEN, July 3, 1883. 
To E. Forestier, New Orleans: 
Revestiary Deronda, oily grain iriscope. 


Bangston No. 10. Statement. 


Due by Messrs. Gomila & Co. to E. Forestier & Co. for non-fulfill- 
ment of sale of June 6, 1883, 10,900 qrs. No. 2 mixed corn, at 2814d. 


pr. qr.: 
Se nn OS SUNN a as sstlinncel euch inno wmame £14,062 
SU I i iit deincie lapses whee dante 2,875 


£11,187 
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EES. TOC, OF CR, Ge etiad in x ccncndsiincninnion $54,564 60 
FEGVOOT TUG Gi GEG Fes 0 okide oe nk Semw cece chiens 348 12 
Diffi. in exchange on 54,064.60, 3% ----------------.-. 272 82 
CORED SENS 4 cndsenttios nas cosens wrensupinittilbilin 80 00 


$55,265 64 
10,000 qrs. No. 2 mixed corn, 85,714.,%,5 bus.. @ 603 ets. 52,071 25 


$3,194 29 
E. E. 
New Orleans, June 30, 1883. 


46 Bangston No. 11 is the same document as Gomila No. 9, 
already copied at page 40, &ec. 
Bangston No. 12. 
Telegrams exchanged between E. Forestier & Co. & M. 


New ORLEANS, July —, 1883. 


Received. Sent. 
30th ulto 

Deronda 
Rickcloth we have shipped 
Quadririum 9600 
Quarters quarters 
Residinons reply if in order or not 
Reresolved what do you propose 
Iriscope cable at once 

2nd inst 
Featherbed at what can you buy 
Deronda 
Iriscope cable at once 
Searchable use all possible exertions 
Securely make arrangements 

3d 
Galium your offer impracticable the lowest we 

47 Olecranal could ship at is 26 

Fereroot buyers there at 
Giri 
You 
Preference 
lriscope cable at once 

9th 
Feareth can possibly buy 
Deronda 
Olecranal at 26 

10. 
Deronda 


Inacuso mixed corn sail grade at 26 
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Received. 


48 


49 


Sent. 

Myrtlewax reply here to-morrow on or before 9 a. m. 

lith 
Deronda 
Firelock your sale is confirmed 
Olecranal at 26 
Sheildless mixed corn sail grade 
Revisory we will draw 
Hairlace E. J. Hambro & Son 
Advise 
Them 


Guadimice offer 10-12000 qrs. mixed corn sail grade by 
stmr at 27—cif 

Conolega offer 10-12000 qrs. No. 2 red winter wheat by 

steamer at 45 cif. 

Catchers shipt July August 
Elsinore 

Orders for orders 

Copenhagen to Copenhagen 

Or or 

Aarhuns Arhuns 

— make best counter offer if limit unattainable 

12t 
Feareth can possibly buy 
Oleoresin at 26-6 


Scrotocile give discretion 
From from 

Quadrune 10000 

To to 


Quailed 15000 
Eranunious July Aug. Sept shipmt 


Trishism cable at all events 

Te market hardening prices and more doing 
16th 

Falcated shipped on the Deronda 

Putomen 500 qrs. 

More 

Flanco quotation mixed corn 27 

Amends expect prices to improve 
18th 

Derond 

Outrivaled £10,000 

Macopud vessel sailed on the 


Mistful 18th July 
Levitens according to British Lloyds 2% 


Roundabout we have not confirmed 
Misspent 2d July 
Deronda 


Was sailing was sailing 
Resale ___ resale 
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Received. 


50 


Sent. 
Olecranal at 261 
Mistaking 10th July 
Mistaught 11th 


Was made was made 

Without without 

Description description 

Floating floating 

Rollerbut you must accept 

Intrepidly shall hold you responsible for non-payment 
of draft 

Documents documents 


Quadrivium 9600 qrs. 

Dated dated 

Missound June 30th 

Delay 

sailing delay sailing caused 

Caused 

By unloadig 

Reloading portion 

Roll call you must 

Hold steamer responsible damages detention cargo perfect 
condition hold steamer responsible damages detention 

cargo in perfect condition. 


\ by unloading reloading po. ion cargo 


Scolds if convenient 
Ringousel we can arrange 
Probably probably 
Insurance insurance 
Antwerp at Antwerp 
Conditions conditions 


Scathly buyers option 
20th July 


Stockebye 
Soulerant raising 
Difficulties difficulties 
Deronda 
Conseillons advise 
gue that you 
Partiviz proceed 
immediatement immediately to 
Copenhagen 
Perisable we will explain 
quand when 
vous serez you shall 
arrive arrive there 
royez see 
Lund lund 
26th inst 
Inumbrate have remitted by cable 
Outpoured £1,500 
28th 


Saccharitz agree to terms proposed 
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Bangston No. 13. Cable. 


COPENHAGEN, July 26, 1883. 
To Forestier, N. O.: 
Negotiating irregular room some immediately Hambro iodurat 
outpoured. 
(Signed) FORESTIER. 
Bangston No. 14. Cable 


CopENHAGEN, July 26, 1883. 
To Forestier, New Orleans: 

Any case room some immediately Hambro my credit to dure out- 
poured. 
(Signed) FORESTIER. 

Bangston No. 15. Cable. 


52 CoPpENHAGEN, July 20, 18853. 


To Forestier: ) 
Rhomboid Deronda quadririum floating seribes missprint ru- 


dolphine if only macropod mistful. 
(Signed) STOCKEBY E. 


Bangston No. 16. Cable. 


CoPENHAGEN, July 4, 1883. 
To Forestier, N. O.: 
Gunlet Oclygram Iriscope. 
(Signed) STOCKEBY E. 
Bangston No. 17. Cable. 


. , CoPENHAGEN, July 18th, 1883. 
To Forestier, N. O.: 
Todism Deronda wire invoice amount congarmed. 


(Signed) STOCKEBYE. 
Bangston No. 18, 1883. Cable. 
CoPpENHAGEN, 20 July, 1883. 


To Forestier, N. O.: 

Irrelative misthrow Stockebye Rosemallow perhaps resolving if 
clean Blading you remitting Hambros obquirmate allowance in- 
tende otherwise consignment Copenhagen necessary remitting out- 
poured margin romekin immediately, have steamer any claim, how 
many days left Vora. 


j. H. W. CULLIFORD ET AL., &C., VS. A. J. GOMILA ET AL., &c. 33 


53 Bangston No. 19. 
Exchange contract. 


New Orveans, July 11, 1883. 


Sold to Union Bank, for acct. of E. Forestier & Co., exchange against 
ab’t £9,000 on Hambro & Son, sight; B. la. rate, 487}. 
(Signed) BERTUS & DUREL. 


al 
Bangston No. 20. 


Letter from Stockebye & St. Valsoe to Forestier & Co. 


CoPENHAGEN, the 12 July, 1883. 


Messrs. E. Forestier & Co., New Orleans. 

Dear Sirs: We wrote and wired you yesterday, and have now 
your wire, “ Deronda firelock olecrana, shieldless, perisory haielace 
advise them guadameco congolega, catehers, orders Copenhagen or 
a Aarhons gallstone,” thereby informing us that the sale to us of the 
cargo of sail maize pr. Deronda is in order, at 26 sh. of 480 Ibs. cif, 
and further offering by steamer 10-12,000 quarters No. 2 mixed 
sail maize, at 27, or No. 2 red winter wheat, at 45 cif, to Copenhagen 
or Aarhons; Elsinore for orders; shipment in July and in August, for 
which offers we are obliged, but the prices are above what we can 
afford to pay. However, we are seeing what can be done and hope to 
wire you a good counter offer in course of to-day. 

Awaiting the invoice of Deronda, we have instructed Messrs 
Hambro & Son, and remain 

Yours truly, 


(Signed) STOCKEBYE & HYRALSOE. 


Bangston No. 21. 
o4 Stokkebye & Hyralsoe to E. Forestier & Co. 


CoPpENHAGEN, the 17th July, 1883. 


Messrs. E. Forestier & Co., lock box 2915, New Orleans, N. America. 

Dear Srrs: Confirming our respects of the 13th inst., we have 
now your wire, Folcated Deronda Putomen more flanco amends, 
reading : 

We have shipped on board the Deronda 500 qrs. maize more, for 
which we quote 27 cif, expecting prices to improve, which com- 
munication we do not understand, as we suppose the steamer De- 
ronda has left your port already a fortnight ago, and how can you 
now have shipped 500 qrs. more? However, we expect now your 
invoice, which no doubt will explain matters. 
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At the price of 27 sh. there is nothing to be done in maize here. 
We bought y’day a steamer cargo of ab’t 8,000 qrs. for shipment 
within a month from Montreal, at 25-7-} cif., to Copenhagen or 
Aarhons. 

Yours truly, 
(Signed) STOKKEBYE & H. VALSOE. 


Bangston No. 22. 
Forestier & Co. to Stokkebye & Hralsoe. 


New OrteEans, June 5, 1883. 
Messrs. Stokkebye & Hralsoe, Copenhagen. 


Dear Sirs: We beg to confirm you our letter of 6th ulto. 
55 Referring to enclosed copy of cables exchanged, we have sold 
you a cargo of 10,000 to 12,000 qrs. No. 2 mixed corn, sail 
grade, at 28-14 per 480 Ibs., cost freight and insurance; shipment 
this month per stearner for Copenhagen or Aarhons, your option ; 
port of destination to be given when requested before the signature 
of bill of lading; other usual American terms; payment in our draft 
at sight on Messrs. E. J. Hambro & Son, London, less 60 days’ in- 
terest, at 4% per annum, against remittance of documents. 

As we telegraphed you yesterday night, your limit of 27-9 was 
out of question, and as we were just in position to close at 28-1} we 
did it, hoping that this price, which is very low, would suit you, and 
we are very glad to see that you appreciated our doings. 

Our commission is rather small, but we calculate on a very modest 
benefit in view to make a start, hoping thus that business between 
us will be henceforth more active and profitable to us all. 

As we intend to write in a few days to M. M. C.J. Hambro & Son 
on purpose to inform them about our drawing on them for your ac- 
count, please be kind enough to inform them about this matter. 

There have been some complaints about the new corn plant, but 
we believe that the damage does not amount to much. 

However, our opinion is that corn is not to go down much, and a 
fall of 2 cents a bushel will bring many European buyers in the 
market, and thus put up prices again. 

About wheat, our prices for No. 2 St. Louis are out of question for 
export, and we have to await until the new crop comes on the 
market, and even then we do not believe in very low figures, owing | 

to real damages done to the winter wheat crop. The spring 
56 wheat looks first rate. 
We remain, dear sirs, &c., 
(Signed) E. FORESTIER & CO. 
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Bangston No. 23. 


New OR.LEANS, July 5. 
Messrs. De Wolf & Hammond, agents for the owners of the Eng’h §S. 

S. Deronda. 

GENTLEMEN: Hearing that you are talking of unloading a por- 
tion of the 170 tons coal now on 8. 8. Deronda, we notify you that 
we positively object to and protest against the removal or diminution 
of said fuel. That quantity, 170 tons, was determined by the mas- 
ter to be necessary and it is barely sufficient for the safe vovage of 
said steamer, and the further loading of cargo was stopped by the 
official order of the inspector. 

We further protest against the emptying of the boilers of said 
steamer and demand that they be pumped up to their full capacity. 

Respectfully, 


Bangston No. 24. 


. 


New Orzveays, June 30th, ’3. 
Messrs. Gomila & Co. 

Dear Strs: We are just informed this p. m.that the S.S. Deronda 
has completed the loading of her cargo of corn. The quantity taken 
by her is 82,588,7, bus. 

Upon your guarantee that this steamer would carry not less 
97 than 10,000 quarters we sold the same in Europe. 

As she does not take the required quantity the cargo will 
surely be refused, in which event we hold you responsible for all 
damage, loss, or claim arising from said refusal. 

Yours very truly, 


(Signed) E. FORESTIER & CO. 


Bangston No. 25. 


, New Orveans, July oth. 
Mess. De Wolf & Hammond, agents for the Eng. S. S. Deronda. 

GENTLEMEN: We confirm our letter of this morning. 

Upon visiting the S. S. Deronda this evening about 4 p. m., in 
company with Capt. Baker and Mr. Torrey, we were surprised to see 
that the mate and crew and a stevedore employed by the officers of 
the vessel were illegally and improperly shifting the cargo and 
bulking it between decks, contrary to the rules of the underwriters 
and customs of the port and directly against the orders and direc- 
tions of the marine inspector. 

We most emphatically protest and warn you as the agents of the 
owners against this and all other illegal and improper action con- 
cerning said cargo. 

Heavy damages have already arisen in this matter and are hourly 
increasing, for which we look to and will hold the said vessel and 
her owners. 


Very respectfully, 
(Signed) E. FORESTIER & CO. 
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58 Bangston No. 26. 


New Orv’s, 12 July, ’83. 
Mess. De Wolf & Hammond. 

GENTLEMEN: The S. S. Deronda finished restoring her cargo last 
evening under the inspection of Capt. Baker and myself, and is now 
ready to complete her loading. You will please let us know when 
she will commence taking in the remainder of her cargo, and we 
think will take about 100 tons more. 

THOS. CONWAY. 


We hereby certify this to be a true copy of the original in our 


possession. 
De WOLF & HAMMOND, 
Ag'ts 8. S. Deronda. 


Bangston No. 27. 


New Orv’s, 6 July, 1883. 
Messr. Gomila & Co. and E. Forestier & Co., charterers and trans- 
ferees of the S. S. Deronda. 


GENTLEMEN: By notice from Mess. Gomila & Co. of yesterday’s 
date we are informed that vou have advertised for sale at auction 
the cargo of the S. 8S. Deronda and privilege of charter party. You 
fail to assign any reason in your notice for so doing, and we are not 
aware that any legal reason exists therefor, and therefore’ protest 
against it so far as any loss or damage may result to the said steam- 
ship and our owners. 

We are advised, however, that lien on the cargo is full protection 

for their freight, demurrage, &c., and therefore they have no 
59 concern with any attempted transfer of title by auction or 

other illegal proceedings. Two notes from Mess. E. Forestier 
& Co. of yesterday’s date inform us that you object to our unloading 
a portion of the.170 tons of coal now on the S.S. Deronda and against 
emptying the boilers and against shifting the cargo and bulking it 
between decks, &c., &e. 

In reply to these and similar charges in those two last-mentioned 
noies we beg to say that the S. S. Deronda has laden on board 
170 tons coal, which was the quantity, about, required to take her 
from this port to Sydney, but that 95 to 100 tons will be ample to 
take her to Newport News, where she can take on coal again, and, 
as the charter party in express terms declares “ steamer to have lib- 
erty to call at any ports for coal or other supplies,” we choose to ex- 
ercise that right, and will take out such quantity of coal as will, with 
other spaces in the vessel, enable us readily to receive and carry the 
remaining quantity of grain necessary to complete the shipment of the 
10,000 quarters, and this we hereby notify we can do and are prepar- 
ing to do without emptying the boilers, without shifting the cargo (ex- 
cepting the temporary removal of a small portion in order to get at 
the coal bunker, and the portion so removed shall be carefully re- 
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placed), without bulking the cargo between decks, and without in 
any manner violating the rules of underwriters and custom of the 
port, Ke. 

By the removal of a comparatively small proportion of the coal 
not necessary to the voyage, as we have shown above, and by call- 
ing at Newport News, this steamer can readily and easily carry the 
10,000 quarters stipulated, and we now and hereby notify you and 
whom it may concern that the preparations necessary are being 
properly made and that the said steamer will, on Saturday, July 

7th, 1883, at 10 o’clock a. m., be prepared and in readiness to 
60 receive on board for shipment the balance of her said cargo 

sufficient to make said shipment of grain up to 10,000 quar- 
ters, as per charter party; and on behalf of said steamship and 
owners we do now and hereby protest against any other course or 
proceeding threatened by you to be taken, hereby demanding that 
you proceed promptly to furnish the balance of said grain for ship- 
ment, as per said charter party, and in default of you so doing that 
said steamship and owners will look to you for any and all loss and 
damages they may sustain in the premises. 

Very respectfully, De WOLF & HAMMOND, 

Ag’ts for the 8. 8S. Deronda. 


Bangston No. 28. 


E. Forestier & Co. to Messrs. Stockkebye & Hralsoe, Copenhagen. 

Dear Sirs: We beg to confirm our letter of the 20 ulto., and are 
in possession of your favors of the 18, 19, 22, & 23 do. 

Telegrams.—Referring to enclosed copy you will have seen that 
on the 21st ulto. we finally succeeded in getting the option of Elsin- 
ore for orders to discharge at Copenhagen or Aarhons, but you must 
know that we had to pay for it. 

We speak of this only for memory’s sake. As this steamer did 
not take the quantity she ought to we were bound—not being thus 
in the conditions of our contract with vou—to ask you whether you 
were willing to accept or not the cargo, as it was asking you to make 
us a proposition. 

The final result of all propositions is that, cancelling the first 

contract, we resold you the Deronda at 26 cif, Elsinore 
61] for orders to Copenhagen or Aarhons, and all other condi- 
tions, as per our letter of June 5th. 

We beg to hand you enclosed our invoice, amounting to £9,691. 
11.7, value at sight, on our draft on M. M. C. J. Hambro & Son, 
London, against documents, as per our letter to them and of which 
please find copy herein. 

We have to state to you that as this steamer made some more 
room to carry out her engagement there will probably be about 500 
qrs. more, which, we trust, you will undoubtedly take. 

As soon as we will know the quantity and have all the documents 
we will send you the invoice and draw on C. J. Hambro & Son, to 
whom please give notice. 
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As this transaction is a very bad one for us and on which we make 
a big loss we hope you will try to let us make as much business as 
possible and give us liberal limits to work on. 

We telegraph you to-day that we could probably sell #2 mixed 
corn, sail grade, at 26.6 cif, usual conditions, asking you to give us 
the privilege of a steamer of 10,000 or 15,000 qrs. and shipment 
July, August, and September. 

No. 2 red winter wheat is worth 45 cif, July, August, Sept. ship- 
ment. 

The quality will be good, and as soon as we can we will send you 
a standard. 

We remain, dear sirs, yours very truly, 
(Sig.) E. FORESTIER & CO. 


P.S.—We note once for ail that you like to have your cargoes 
divided in bill lading of 2,000 qrs. each, and that unless the con- 
trary is stipulated the vessels have to call to Elsinore for 
62 orders to discharge at Copenhagen or Aarhons. 
The marine insurance of this shipment (Deronda) was 
made out on the basis of 28-14, the original price. 
Enclosed please find the certificate of the N. O. Ins. Co., in dupli- 
cate, for the difference between 28-1} & 26—say $5,175—which you 
please hold for our account in all events. 


Bangston No. 29. 
Letter from Forestier & Co. to Stokkebye & Hralsoe. 


New Or.eans, July 16th, 1883. 
Mess. Stokkebye & Hralsoe, Copenhagen. 


Dear Stirs: We confirm our letter of the 12th instant, copy of 
which herewith, and have the honor to hand you invoice of 3,126}4 
bushels No. 2 mixed corn, sail grade, by S. S. Deronda, which com- 
pletes her cargo. 

This invoice amounts to £366.17.3, for which we have drawn on 
at sight upon M. M. C. J. Hambro & Son, London, our draft, $1,399, 
against remittance of tie documents, as per our letter of advice to 
them, of which please find copy herein. 

Telegrams.—Enclosed please find — of our to-day’s cable advising 
you of the above shipment & quoting mixed corn 27, which we 
confirm, and remain, dear sirs, 

Yours very truly, 


(Sig.) E. FORESTIER & CO. 


The tone of our markets is decidedly better. 
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63 Bangston No. 30. 


CoPpENHAGEN, July 10, 1883. 
To Forestier, N. O.: 


Fuscite Deronda Aldiverer. 
STOKKEBYE. 


Bangston No. 31. 


CoPpENHAGEN, July 11, 1883. 
To Forestier, N. O.: 
Accept Deronda Shieldless. 
STOKKEBYE. 
Bangston No. 32. 


Comparison of 10,000 quarters sold at 28s. 1$d. and at 26 per 
quarter: 


Peres CURIE, C6 Bi Ei sconce nndsnncccdsanneundl £14,062 10 0 
10,000 " oF a ORO Wan eAn AFT SE “13,000 


£1,062 10 0 
ak Cy GN OE Goin cncicetcamanindticiiminial $5,179 69 


E. E. 
New Orleans, December 8, 1883. 


Document Marked C No. 1. 
Letter from De Wolf & Hammond to Gomila & Co. 


New Orv’s, 12 July, 1883. 
Mess. Gomila & Co., city. 
Dear Sirs: In reply to your letter of the 11th inst., we beg 
64 to say that the charter party made on the 19th inst. with vou 
as charterers was, at the request of your Mr. Gomila, cancelled 
and all copies destroyed and a new charter party made to Mess. E. 
Forestier & Co. 
(Sig.) De WOLF & HAMMOND, 
Ag’ts S. 8. Deronda. 


N. B.—The letter marked C No. 2, from E. Forestier & Co. to De 
Wolf & Hammand, of 5 July, ’83, and the letter from De Wolf & 
Hammond to Gomila & Co. & E. Forestier & Co., charterers & trans- 
ferees, of July C,’83, marked C 4, are already copied at pages 56 
to 58. 
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Copies of Cables Passed Between Messrs. 


Copy of cable messages sent about the S. 8. Deronda by De Wolf 


J. H. W. CULLIFORD ET AL., &¢., VS. A. J. GOMILA ET AL., &¢. 


and De Wolf & Hammond, 
New Orleans. 


& Hammond. 


Date. 


Code word. 


Interpretation. 


1883. 
June 16 


June 19 
30 
66 


i 
| 
| 


i 


July 2. 


 Murn gear 


Acopie 


Triturable 
Liverpool 
Misswear 
Murmingear | 
Recusation 


Misread 
Bedote 


Triture 


Liverpool 


Superarit 
Shrunken 


Tritorium 


Murmegear 


Monadic 
Moldira 


Molienda 


Romero 


Deronda 
Are offered 
5 | 6 
Copenhagen Aarhons call at Elsinore for orders 


| She must be guaranteed to carry not less than 10,000 quar- 


ters 


_ Charterers to have option of cancelling U | P if ship is not 


ready to receive cargo by 25 June 


| Sent to W. J. Hammond Liverpool 


Deronda’s captain’s opinion she can carry 10,000 quarters 


Coaling Sydney 


Have closed us follows subject to owners’ approva 
Have closed us follows subject to owners val 


519 


Calling at Elsinore for orders 
| Copenhagen Aarhons 


Charterers’ option 


| To Cork or Falmouth for orders to discharge at a safe port 


in U. K. or Continent between Bordeaux & Hamburg 
both inclusive. If ordered to Continent from port of 
call 10 per cent additional if ordered direct to U. K. 
3d off, if ordered direct to Continent rate to be same as 
Cf O not 10 per cent. additional 

5138 


_ Guaranteeing 


10,000 quarters 

Sent W. J. Hammond Liverp’! 

Deronda closed 

Sent W. J. Hammond Liverp’! 

Deronda loaded carries 9,635 quarters, cargo sold not less 
than 10,000; quarters Copenhagen value twenty-five, 
Buyers refuse acceptance, as cargo falls short 

Charterers hold ship responsible 

Sent Culliford & Clark Sunderland 


| Slippers trying resell cargo 


Sent Culliford & Clark Sunderland 


_Charterers intend selling cargo auction to-morrow attach- 


ing vessel difference else owner take cargo original price 
including balance. 

10,000 quarters 

Sent Culliford & Clark Sunderland 

Cargo on board 

2,000 tons 

65 tons 


| Maize 
170 tons 


| 
| 
| 


Coal surveyors refuse load deeper ship full all over, no ad- 
vantage 

Newport cargo sold 

June loading 

Shippers can sell Copenhagen 


« 
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Copies of Cables Passed Between Messrs. 


, &c.—Continued. 


Date. Code word. | Interpretation. 


1883. 


Tropology | 25 | 
_ You paying difference or owners buy cargo twenty-eight 
three C J f best can do which do you advise cargo maize 
no two mixed, sail grade very goud 


67 Topic | May draw on you for same 
| Sent Culliford & Clark Sunderland 
July 4 McConnell consulted trying arrange 


Sent Culliford & Clark Sunderland 
Under legal advice discharging sufficient coal make room 
eargo, which shippers refuse, they advertised sale cargo 
7th with privilege charter party, say they will attach for 
difference, must coal Newport, Sydney and Cork 
Sent Culliford & Clark Sunderland 
July 9 Cargo sold ship seized for $25,000 difference price corn. 
Bond for $32,000 required from owners by the court; 
name bankers here to furnish bond. 
| Sent Culliford & Clark Sunderland 
13 Deronda 
Selectness | Have finished loading 
Murmeyear | 10,000 quarters 
Destination Elsinore 
We expect her to sail about Monday delayed taking evi- 
dence McConnell demands retaining fee 
Vacantly $1,500 


qw 

= 
z 

or 


Vinegar 


68 Reply 
Sent Culliford & Clark Sunderland 
July 15 | McConnell insists payment 


Vacantly | $1,500 
Before sailing 
Sent Culliford & Clark Sunderland 
July 15 McConnell cabled Adamson 
Sent Culliford & Clark Sunderland 


17 Shall we pay McConnell 
Vucantly | $1,500 
| Sent Culliford & Clark Sunderland 
July 17 Sayings | Sailed Wednesday one to 6 a. m. 
| Sent Culliford & Clark Sunderland 
25 | Deronda’s charterers ask 


Serrated | Liberty orders at coaling port 


Simplist | Calling at Cork for orders 
_ Also wanting privilege Cork to Elsinore 
Conducible | What do you propose sent Culliford & Clark Sunderland at 


the request of E. Forestier & Co. 
July 28 Too late 
| Sent Culliford & Clark Sunderland 


I ee a a 


Copy of Telegram Sent from Culliford, London, to Culliford & Clark, 
Liverpool. 
JUNE 18. 
“ix Deronda five six pence Aarhons guaranteeing 10,000 quarters 
provided captain agrees this quantity no doubt Orleans now 
69 quite due, must have lighterage merchants’ risk expense and 
think Hammond should try fial nine pence, just leaving for 


Sunderland. 
6—290 
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Copies of Letters Passed Between Messrs. 


Date. 


June 18 


June 19 


July 5 


71 


July 12 | 


July 16 


a 

— 
* 

“ 

ee 

~J 


and De Wolf & Ham- 


mond, New Orleans. 


Telegrams received about chartering S. 8. Deronda. 


Cable word. 


Interpretation. 


| Fix Deronda 


Triturable 
Murmegear 
Impulsor 


Triture 


Cellular 
Spaniel 


5 6 
Aurhons guaranteed 


| 10,000 quarters 


Provided captain agrees quantity 


| Lighterage at charterers’ risk and expense 


Try 

5|9 

Fix Deronda, after hard work got Culliford & 
Owners accept your offer but 


| You must exclude Rouen cannot go there 


| From W. J. Hammond, Liverpool 


Complete swindle captain knows ship discharged 10,380 
Bordeaux 

Compromise pay value grain from 

Culliford & Clark Sunderland 


| Quantity stated means 1,900 tons, ship carries 2,350, dis- 


charge sell overplus bunkers, do protect our interest from 
Culliford & Clark Sunderland 


| Must discharge bunkers load balance grain coal Newport if 


necessary 


| From Culliford & Clark Sunderland 
| Consult indemnity 


Separatist 


Warfare 


Lawyer McConnell, if he approves dispatch Deronda, give 
bail if necessary, first telegram simply meant paying 
difference value alleged short shipment save delay 

From Culliford & Clark Sunderland 

Why the delay 


| Give bonds get ship away 


| From Culliford & Clark Sunderland 


Bail given by Barings 


Vili pe ynd 


_ Dispatch her as quickly as possible 


| From Culliford & Clark London 


Zebra 
Trepante 


| Arrange with McConnell 
_ Take care to protect us 


| Indemnity 


Warmly 


Editor 


| . . . 
| Have given the required security 


From Culliford & Clark Sunderland 
Yes under protest get ship away 


_ The delay is most serious, wire what is doing 


| From Culliford & Clark Sunderland 


| Anxious oblige 


Condenado 


What are shippers’ views 
From Culliford & Clark Sunderland 


Fix Deronda five six pence Aarhons, guaranteeing 10,000 quar- 


ters provided captain agrees this quantity; no doubt Orleans 
72 now quitedue; must have lighterage merchants’ risk expense, 
and think Hammond should try five nine pence; just leaving 


for Sunderland. 


Sent to Culliford & Clark, Liverpool, from Culli- 


ford, London, June 18, 1883. 


» 


J. H. W. CULLIFORD ET AL., &C., V8. A. J. GOMILA ET AL, &c. 43 


Copy of Telegrams Sent Respecting the Chartering of the S. 8. Deronda. 


JUNE 16. 
To W. J. Hammond, Liverpool : 

Deronda are offered 5-6 Copenhagen Aarhons, coaling at Elsi- 
nore for orders. She must be guaranteed to carry not less than 
10,000 quarters, charterers to have power of cancelling charter party 
if vessel is not ready to load cargo by 25 June. 


(Sig.) Die WOLF & HAMMOND. 


JUNE 18. 
To W. I. Hammond, Liverpool: 

Deronda captain’s opinion she can carry 10,000 quarters, coaling 
Sidney. Have closed as follows, subject to owners’ approval: 5s. 9d., 
‘alling at Elsinore for orders; Copenhagen Aarhons, charterers’ 
option, Cork or Falmouth for orders, 5s. 3d.; to discharge at a safe 
port in U. K. or Continent, Bordeaux to Hamburg, if ordered to U. 
K. direct, 3d. off; if ordered to Continent from port of call, 10 per 
cent. additional. 


(Sig.) De WOLF & HAMMOND. 


JUNE 30. 
To Culliford & Clark, Sunderland : 
Deronda loaded ; carries 9,635 quarters ; cargoes sold not less than 
10,000 quarters Copenhagen, 28-3; present value, twenty-five. Buy- 
ers refuse acceptance, as cargo falls short. Charterers hold 


73 ship responsible. Advise. 
(Sig.) De WOLF & HAMMOND. 


JULY 3. 
To Culliford & Clark, Sunderland : 

Cargo on board, 2,065 tons maize, 170 tons coal. Surveyor refuse 
load deeper; ship full allover. Noadvantage Newport. Cargo sold 
June. Loading shippers can sell Copenhagen 25s., you paying dif- 
ference, or owners buy cargo 28s. 3d.C. If best can do, which do you 
advise? Cargo maize, No. 2 mixed sail; grade very good. May we 
draw on you for same? 


(Sig.) De WOLF & HAMMOND. 


JuLy 4. 
To Culliford & Clark, Sunderland : 
McConnell consulted; trying arrange 


(Sig) De WOLF & HAMMOND. 


Juy 5. 
Under legal advice, discharging sufficient coal make room cargo, 
which shippers refuse. They advertise sale cargo 7th, with privilege. 
Charter party say they will attach for difference, most Newport, Sid- 
ney, & Cork. | 
(Sig.) De WOLF & HAMMOND. 
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JULY 9. 
To Culliford & Clark, Sunderland: 

Cargo sold. Ship seized for $25,000, difference price corn. Bond 
for $32,000 required from owners by the court. Name Canker here 
to furnish bond. 

(Sig.) De WOLF & HAMMOND. 
JuLy 13. 
Sent Culliford & Clark : 
Have finished loading 10,000 quarters; destination EI- 
74 sinore, to sail about Monday; delayed taking evidence. Mce- 
Connell demands retainer fee $1,500. Reply. 
(Sig.) De WOLF & HAMMOND. 
JuLy 15. 
Sent Culliford & Clark : 
McConnell insists payment of $1,500 before sailing. 


: JuLy 15. 
Sent Culliford & Clark: 
McConnell cabled Adamson. 
-JuLy 17. 
Sent Culliford & Clark: 
Shall we pay McConnell $1,500 ? 
JuLY 17. 
Sent Culliford & Clark : 
Sailed one to 6 a. m. 
JULY 21. 


Sent Culliford & Clark : 

Your letter of 5th received. You are mistaken; better await our 
letter of 18 and study document before accusing wrongly; also re- 
fer your serious telegram 5 from London, June 18, to Liverpool 


house about guarantee. 
25 JULY. 
Sent Culliford & Clark : 
Deronda charterers ask liberty orders at coaling port, calling at 
Cork for orders ; also wanting privilege Cork to Elsinore. What do 
you propose ? 


Telegrams Receiwed About the S. S. Deronda by De Wolf & Hammond 
JUNE 18. 

Fix Deronda 5s. 6d., Aarhons; guarantee 10,000 quarters, provided 

captain agrees quantity lighterage at charterers’ risk and expense ; 

try 5s. 9d. 

(Sig.) J. W. HAMMOND. 
75 JUNE 19. 

Fix Deronda after hard work if Culliford, owner, accept 


your offer; but you must exclude Rouen ; cannot go there. 
W. J. HAMMOND. 
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Jury 1. 
Complete swindle; Capt. knows ship discharging 10,380 Bordeaux ; 
compromise; pay value grain. 
(Sig.) CULLIFORD & CLARK. 
JuLy 3. 
Quantity stated means 1,900 tons; ship carries 2,350; discharge ; 
sell overplus bunkers; do protect our interest. 


(Sig.) CULLIFORD & CLARK. 
JULY 3. 
Must discharge bunkers; load balance grain; coal Newport if 
necessary. 
(Sig.) CULLIFORD & CLARK. 
JuLyY 4. 


Consult indemnity lawyer, McConnell; if he approves dispatch 
Deronda; give bail if necessary; first telegram simply means pey- 
ing difference value alleged short shipment; save delay. 


(Sig.) CULLIFORD & CLARK. 
JuLY 5. 
Why the delay? Give bond and get ship away. 
(Sig.) CULLIFORD & CLARK. 
76 JuLY 12. 


Bail given by Barings; dispatch her as quickly as possible. 
CULLIFORD & CLARK. 


Juty 16. 
Arrange with McConnell; take care and protect us indemnity ; 
have given the required security. 
CULLIFORD & CLARK. 
Jury 17. 
Yes, under protest; get ship away without delay ; is most serious. 


CULLIFORD & CLARK. 


JuLY 28. 
Anxious oblige; what are shippers views? 


CULLIFORD & CLARK. 


Bill of A. Neeb, Stevedoring. 
New Orv’s, June 30, ’83. 
Mess. Gomila & Co. to A. Neeb, Dr. 


S. S. Deronda to trimming 67,001 bus. corn, 1.25-.--...-. 83 75 
To sacking and sewing 15,5861. c. #..--- wan teh clin initial . 116 88 
BO GRO CF ED enti cto cciinn ccmmcintiicints cinta alia 130 16 
SOBER Sl, DAES csitn cd cmncnndctanincimbenmail 21 30 

352 09 
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Certificate of Inspection. 


77 STaTE or LovistANA, Port oF New ORLEANS, 
Surveyor’s Orrice, 67 & 69 Camp Sr. 
The undersigned, inspectors for underwriters of New Orleans & 
general marine & river surveyors for the inspection of vessels, 
steamers, and cargoes: 

This is to certify that the British S.S. Deronda, Capt. Eldridge, 
was loaded under the inspection of Capt. W. M. Baker and finished 
loading to the marks given by him on June 30th, 1883, and certifi- 
cates in triplicate given on that date in due form, since which time 
the cargo has been partly broken out and restowed and the ship 
lightened by discharge of coal and water from water-ballast tanks. 

The ship completed her loading this day; has now on board 
67,4062 bushels of corn in bulk and 18,3074 — in 6,914 sacks, 
making total 85,714} bushels. 

The ship is now properly loaded according to the rules of this 
port and is in good condition to proceed on her voyage. An allow- 
ance of 3 inches in draft has been made for extra coal to be taken 
in at coaling points; draft of water forward, 21.3; aft, 21.03; free 
board, 4 feet 9 inches. 

Given under our hands, at New Orleans, this 13th day of July, 
1883. 

[SEAL. ] THOS. CONWAY. 
W. M. BAKER. 


Protest by De Wolf & Hammond Against Gomila & Co. 
Unitrep STaTes oF AMERICA. 


SraTe OF LOUISIANA, 
Parish of Orleans, City of New Orleans: 


78 Be it known that on this 6th day of the month of July,in the 
year of our Lord 1883, and of the Independence of the U.S. the 

108th, that I, John G. Eustis, a notary public in and for the parish of 
Orleans, State of Louisiana, duly commissioned and qualified, and 
in the presence of the witnesses hereinafter named and undersigned, 
at the request of Messrs. De Walf & Hammond, agents for the steamer 
Deronda and acting for the owners of said steamship in a certain 
contract of charter party entered into with Gomila & Co., of this 
city, charterers of said steamship, did proceed, during business hours, 
to the office of said charterers, Gomila & Co., at No. 89 Magazine 
street, in this city, in order to demand of them the fulfillment of 
the contract set forth in the charter party aforesaid, being accom- 
anied by James Tyman & C. G. Desfogges, competent witnesses, of 

awful age and residents of this city, but found no member of the 
firm in the office. I, notary, then explained to S. Abat, the cor- 
respondence clerk of said firm of Gomila & Co., the object of my 
visit, and the said clerk stated to me that none of the members of 
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the firm were in the office, and I then handed to said S. Abat, for 
his employers, an original notification by De Wolf & Hammond, a 
true copy whereof being on the reverse hereof written. 

Whereupon I, the said notary, at the request aforesaid, did pro- 
test, and by these presents do publicly and solemnly protest, as well 
against the said Gomila & Co., the charterers of said steamship, as 
against all others whom it may or doth concern for all damages, 

. costs, charges, and interest that may or shall be suffered for want of 
4 fulfillment of the aforesaid contract of charter made a Gomila 
& Co. 
Thus done and protested in the presence of Jas. Tyman and Henry 
M. Hyams, lawful witnesses, residing in this city and hereunto ex- 
pressly called as such, who have signed with me, notary. 
79 (Original signed) H. M. HYAMS. 
JAS. TYMAN. 
J. G. EUSTIS, Not. Pub. 


A true copy of the original on pm in my office 6 July, 1883. 
. EUSTIS, Not. Pub. ‘seat. ] 


The notification referred to by the notary is the same document 
that is already copied at page — of this transcript. 


Protest by De Wolf & Hammond Against E. Forestier & Co. 


Unitep STatTes oF AMERICA, 
State of Louisiana, Parish of Orleans, City of New Orleans: 


Be it known that, on this 6th day of the month of July, in the 
year of our Lord 1883, and of the Independence of the U. S. of 
America the 108th, that I, John G. Eustis, a notary public in and 
for the Parish of Orleans, State of Louisiana, duly commissioned and 
qualified, and in the presence of the witnesses hereinafter named 
and undersigned, personally came and appeared at the request of 
Messrs. De Wolf & Hammond, agents for the steamship Deronda 
and acting as agents for the owners of said steamship in a certain 
contract of charter party entered into by them with Gomila & Co., 
of this city, as charterers, and by said Gomila & Co. transferred to 
i. Forestier & Co., of this city, did proceed, during business hours 
of the day, to the office of E. Forestier & Co., in Gallier’s Court, in 
this city, and, in the presence of James Tyman & C. G. Desforges, 
—* competent witnesses, did demand of B. T. Bangston, a member of 
the firm of E. Forestier & Co., that his said firm comply with 
80 the terms of the charter party, as transferees of the original 
charterers, Gomila & Co.; and, at the same time and in the 
presence of the same witnesses, I handed to said B. T. Bangston an 
original notification of De Wolf and Hammond, a true copy whereof 
being on the reverse hereof written, and to the demand made the 
reply of said B. T. Bangston was that the same was all right. 
Whereupon I, the said notary, at the request aforesaid, did protest, 
and by these presents do publicly and solemnly protest, as well 


“2 
7 
‘ ¢ na 
4 


iit ui 


48 J. H.W. CULLIFORD ET AL., &¢., VS. A. J. GOMILA ET AI.., &¢. 


against the said E. Forestier & Co., the transferees of Gomila & Co., 
in and to said charter party, as against all others whom it doth or 
may concern for all damages, costs, charges, and interests that may 
| or shall be suffered for want of fulfillment of the terms of the afore- 
said contract of charter party with said steamer Deronda. 

Thus done and protested in the presence of James Tyman and 
Henry M. Hyams, witnesses, who have signed with me, said notary. 

(Original signed) H. M. HYAMS. 

JAS. TYMAN. 
J.G. EUSTIS, Not. Pub. 


A true copy of the original on record in my office. 
[ SAL. | J. G. EUSTIS, Not. Pub. 


The notification referred to by the notary is the same document 
already copied at page — of this transcript. 


Protest by the Master and the Agents of the Steamship Deronda. 


| Unitep STatTes OF AMERICA, 
State of Louisiana, Parish of Orleans, City of New Orleans: 


81 Be it known that on this 7th day of the month of July, in 

the year of our Lord 1883, and of the Independence of the 
U.S. of America the 108th, before me, John G. Eustis, a notary pub- , 
lic in and for the parish of Orleans, duly commissioned and quali- 
fied, and in the presence of the witnesses hereinafter named and 
undersigned, personally came and appeared George H. Eldridge, 
captain of the steamer Deronda, and W. H. De Wolf, of the firm 
of De Wolf & Hammond, agents for the steamship Deronda, act- 
ing on behalf of the owners of said steamship, who declared that 
whereas, on the 6th day of July inst., 1883, a written notice was 
served on Gomila & Co. and KE. Forestier & Co., charterers and 
transferees, that the said steamship would be ready to receive the 
| balance of the cargo on 7 July, 1883, at 10 a. m., at this port; and 
| whereas the said appointed time has arrived and passed and no 
compliance has been made or attempted to be made with said notice 
& demand: Now, therefore, the said appearers, acting in behalf of 
said steamship Deronda and her owners, do solemnly and publicly 
make this formal protest for the protection of the rights and inter- 
est of said steamer and her owners in the premises, protesting that 
the said steamer was, at the said date and hour named, to wit, July e 
7, at 10 o’clock a. m., and is now in readiness to receive from said 
charterers and transferees, Gomila & Co. and E. Forestier & Co., 
the balance of the said cargo, as per charter party, and hereby 
protest said charterers and transferees for not delivering the same, 
and will hold the said Gomila & Co. and E. Forestier & Co. and 
all others whom it may or doth concern, jointly and severally, liable 

for any and all loss, demurrage, or damage of any and every 
82 nature that has or may arise in the premises. 

Thus done and protested, on the day and year above men- 
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tioned, in the presence of Henry M. Hyams and James Tyman, 
lawful witnesses, who have hereto signed their names with the ap- 


pearers and me, notary. 
GEO. H. ELDRIDGE, Master. 
W. H. De WOLF, 
Of De Wolf & Hammond, Agents of S. 8S. Deronda. 
H. M. HYAMS. 
JAS. TYMAN. 
J. G. EUSTIS, Not. Pub. 


I, John G. Eustis, the aforesaid notary, do hereby certify that on 
the day of the above protest I did serve on the parties in interest a 
duly certified copy of the foregoing act as follows, to wit, by de- 
livering in person to Larned Torrey, a member of the firm of Go- 
mila & Co., at their office, No. 89 Magazine street, in this city ; and 
also delivered another copy to E. L. Gabit, a clerk in the employ of 
E.* Forestier & Co., at their office, in Gallier’s Court, in this city, 
none of the members of said firm being then in. 

In witness whereof I grant these presents, under my signature 
and impress of my seal of office, in the city of New Orleans, on this 


7 day of July, A. D. 1883. 
H. M. HYAMS. 


(Original signed) 
JAS. TYMAN. 
J. G. EUSTIS, Not. Pub. 


A true copy of the original on record in my office. 


[ SEAL. ] J. G. EUSTIS, Not. Pub. 


83 Form No. 9. 


Certificate of British Registry. 
Signal letters: 
Top flag, Q. 
2nd flag, W. 
od flag, F. 
Bottom flag, M. 


Particulars of Ship. 


| No., date, & port of reg- | No., date, & port of pre- 
istry. | vious registry (if any). 


Official number | name of ship. 
of ship. | 


_ ; —— re 


DD dcninnmntninid | Deronda. ....| 21; in 1877; Sunderland | 
’ 


Whether Brit- | Whether a sailing , ;, ‘When| Name & address of 
ish or foreign or steam ship; Where built. built beslhens 
built. how eropetled. | ; ; 
BITE Teersy 
OTN x pemnes Steam; screw ....| Sunderland, in the | 1877 | J. L. Thompson & 
| county of Durham. Sons, North Sands, 
| Sunderland. 
j 
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No. of decks, two. 

No. of masts, two. 

Rigged, schooner. 
Stern, elliptic. 

84 Build, clincher. 

Galleries, none. 

Head, none. 

Frame-work, iron. 


Feet. Inches. 


Length from fore part of stem under the bowsprit to the 


aft side of the head of the stern post. ........------- 260 D 
Main breadth to outside plank ------ .-......-----.--- 3 
Depth in hold from tonnage deck to ceiling at midships— 28 8 
Depth in hold from upper deck to ceiling at midships in 

the case of 3 decks & upwards- -......--.. .....-.---- 
Length of engine-room (if any)--.------ ON ES PS LES 38 02 


Particulars of Engines (if any). 


i 
| 
-| 
| 


Name & address of | 
makers. | 


ders. 


Descri ption. 


| or foreign made. 
When made. 


| 


| Diameter of cylin 


| No. of engines. 
| Whether British 


Two-.| Direct acting; | British | 1877 | Geo. Clark, South- | 33 & 67 
compound sur- 
face acting. | 


bee 

© | 2 

ot | gs 
& | weg 
L | gw @ 
_ 2 
= i. 
oo _ —— 
:— in fe 
os a -~ 
a9 | & 5 

fm i ° 

e - 

» 

— a 
89 180 


wick, Sunderland. | inches. | inches. | 


Particulars of Tonnage. 


In register 


tons. 
Gross tonnage under tonnage deck .-_-~------ 1,583.48 
Closed in spaces above tonnage deck bridge 92.46 
ea itisae sen wn ciabiciswntaiaiansahemigiiente salina 7.18 
Nd ion cna techie pccciranion th soresvninsliaichbnaiin 3.75 
I iia darn dicen sisenienitn since 1,688.19 
Pee 0 OOP CONNE oo... en oc ccuwe 598.23 
TES Fe ee ep apa ms 1,089.96 


Deductions allowed on account of space required for pro- 
I a as se em tpintben 
On account of space required by seamen or apprentices & 
appropriated to their use & kept free from goods & stores 
of every kind, not being the personal property of the 


CEU came cosmduccne i AUG Os COHMERAOMAaMe sender ocee 


In cubic 
metres. 


4,777.58 
1,092.99 
0,084.59 


No. of tons. 


540.22 
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[, the undersigned, register of shipping at the port of Sunderland, 
hereby certify that the ship the description of which is prefixed to 
this my certificate has been duly surveyed, & and that the above 
description is true; that John Edward Frail, whose certificate of 
competency is No. 91146, is the master of the said ship, and that the 
name, residence, and description of the owner and number of shares 
(64), sixty-four, held by him are as follows: 


Name, residence, & occupation of 


Number of sixty-fourth shares. 
the owner. 


James Henry Culliford, of Sun- Sixty-four (64) shares. 
derland, in the county of Dur- 
ham; ship-owner. 


86 Dated at custom-house, Sunderland, the 24th August, 1877. 
(Sig.) WM. MITCHELL, 
Registrar of Shipping. 


Noricre.—A certificate of registry is not a document of title. I- 
does not necessarily contain notice of all changes of ownership, and 
in no case does it contain an official record of any mortgages affect- 
ing the ship. 

In case of any change of ownership it is important for the protec- 
tion of the interest of all parties that the change should be registered 
according to law. 

Should the vessel be lost, sold to foreigners, or be broken up, notice 
thereof, together with the certificate of registry, if in existence, should 
immediately be given to the registrar of shipping at the port of 
registry, under a penalty of £100 for default. 

For further particulars apply to the registrar of shipping at any 
custom-house (No. 481). 

N. B.—Endorsements of changes of owners and masters must be 
made as directed by the instructions to registrars & will follow here ; 


Customs, SUNDERLAND, 4 Sept., 1877. 
87 Wm. Knott, cert. of comp’cy No. 22949, has become master. 
(Sig.) 


Custom-Housg, Carpirr, 17 Jan’y, 1880. 
I certify that Henry I. Halsey, cert. of competency No. 53403, has 
become master. 


(Sig.) G. W. BARRETT, Registrar. 


Custom-House, Liverpoot, 18 May, 1880. 
I certify that I. Kinnerly, cert. — competency No. 81796, has be- 
come master. 


(Sig.) 


a 
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Customs, GLAsGow, 21 May, 1879. 


John Forbes, cert. of competency No. 8287, is now master. 
(Sig.) 


ij Customs, Liverpoos., 7 Nov’ ber, 1879. 
i Rob’t Matthew Clarkson, cert. of competency No. 8862, has been 
appointed master. 
(Sig.) GEO. THOMAS, As. Regist’r. 
Custom-Housg, BARRow, 21 June, 1881. 
I certify that Geo. Henry Eldridge, certificate of competency —, 
has now become master. 
HEARN, Reg’r. 


British ConsuLtaTeE, New OrvEANS, July 16, ’83. 


_A true copy of the original. 
[ SEAL. | 


WILLIAM JOHNSON, 
British Pro Consul. 


(Here follows diagram, marked p. 88.) 


89 Correspondence Between De Wolf & Hammond & Messrs. Culli- 
ford & Clark. 


De Wolf & Hammond to Culliford & Clark. 
New ORLEANS, June 22, 1883. 


| Mess. Culliford & Clark, Liverpool. 
: Dear Sirs: “Deronda.” We have had considerable cabling 
about this steamer, and have at last fixed her, and we now beg to 
enclose copy of charter, which, we trust, will be found in order. 
We could have fixed her some time ago at 5-6, but owners would not 
| accept this rate. She has been offered here by French & Co., For- 
| stall & Clayton & Co., Ross, Keen & Co., Eugstor & Co., and our- 
if selves, and, as we only have 3 large shippers here and some 3 small 
| shippers, you may imagine she has been well circulated in our 
| market, and our shippers had got tired of making offers on her. 
a We enclose all our forms of charters, so that when we cable you 


offers you will have them before you. 
Yours, De WOLF & HAMMOND. 
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New OrveEAns, 7 July, 1883. 


Mess. Culliford & Clark, Sunderland. 
Dear Sirs: “ Deronda.” Weenclose copies of cables passed be- 
tween us respecting this steamer. She finished loading on the 30th 
and had good despatch, as she was half loaded before she 
‘3 90 was discharged. She failed to carry the quantity guaranteed, 
| 10,000 qrs., and the charterers claimed for damages, as, they 
said, the party who bought the cargo in Copenhagen would not ac- 
cept it, as it had fallen short of the quantity. 
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They said the cargo was sold at 28-3 per quarter, C. F. J., for June 
shipment, and as the best price obtainable was 25— you can under- 
stand why the cargo was refused. 

They wanted owners to pay the difference or buy the cargo at the 
price it was sold at. We consulted our lawyer, Mr. McConnell, and 
he said there was no alternative but to take the cargo in some way. 

The ship was as deep as the surveyor would allow her to go, and 
the coal on board was requisite to take her to Sidney. 

We suggested to call at two or more points to coal and to take out 
the bunker coal, leaving on board only sufficient to take her to New- 
port News, and then coal there for Sidney, as our charter party 
allows the steamer to call at any ports for coal. 

He said if this could be done we would have a good case. 

So Capt. Eldridge has discharged part of this bunker coal, and we 
have tendered the room to them, under protest, for balance of the 
cargo. 

We have held a survey by the British consul to prove the room 
is there. We do not expect they will ship the balance of the cargo, 
as it is not a June shipment, and they will try to saddle the loss on 
the ship that they have made, but there is nothing in our C. P. that 
it was to be a June shipment. We only guaranteed to carry 10,000 
quarters, and no stated time when we would load that. 

The cargo was sold at auction on Saturday for 37 ets. pr. bus., 
with privilege of the C. P. The market rate for corn is about 54 

cts..so you will notice it is a long ways below the market, 
91 and our opinion is that the sale was only a matter of form. 
We will have a reply to-morrow if they intend to ship the 
balance of the cargo; and, if not, we will serve them with a protest 
claiming dead freight. 

We expect they will seize the steamer Monday, when bonds will 
have to be given. 

Considerable correspondence has passed between us and the char- 
terers, and we will send you copies of all as soon as the steamer gets 
away. 

We are extremely sorry for the trouble this steamer has got into 
and we are doing all in our power to protect your interest, and from 
Mr. McConnell’s opinion we don’t think you will suffer beyond the 
delay of the steamer. 


De WOLF & HAMMOND. 


New Or:EAnNs, 9th July, 1883. 

Mess. Culliford & Clark, London. 

Dear Sirs: “ Duro.” We enclosed copy of cables passed between 
us respecting this-vessel and are sorry it has not led to business. 

Freights are dull at present and a limited demand for tonnage, 
but we hope to see an Improvement later on. The best we can do 
at present Is 5-3. 

Deronda isstill here and we are having trouble with the charterers 
respecting her guarantee of 10,000 quarters, but we think we are on 
the right side and hope to have her away soon.* 


Yours truly, De WOLF & HAMMOND. 


thbenste!icna 
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92 Yours of the 23d just received, S.S. Viceroy. We may be 
able to offer you a lump sum; charter later on. 


New ORLEANS, 18 July, 1883. 


Mess. Culliford & Clark, Sunderland. 


Dear Sirs: We cable you in reply to yours that Deronda sailed 
this a. m., between 1 & 8 a.m. She left at 5.10 p.m. We could not 
get her affairs fixed up so as to protect you until after midnight. 

We enclose captain’s advice of draft £1,631.6.7, which d’ft please 
protect. All vouchers, protests, &c., go forward to you to-night 
or to-morrow morning, when we will write you at length. We 
certainly agree with lawyers your case is beyond almost dispute. 
It is certainly an unfortunate thing. The documents forwarded you 
will show the matter fully, and you can depend we will see that 
nothing is spared in your interest and to give you satisfaction. ‘To 
add to complication the inward charterers, J. P. Macheca & Co., 
‘have failed, owing the ship some $2,500. We have stopped the salt 
in bonded warehouse, and, as the duties are not paid, think lien can 
be established. We have also another case for London friends—to 
collect an order on their people—which will assist us. 

The writer arrived safely on the 12th. Freight 5-3, orders 5- di- 
rect, 5-1, Baltic. We have just fixed two steamers, 42-6 direct U. K. 
or Continent, and one 44-10 Sept., cancelling. Writing you fully 
in morning, 


Yours truly, De WOLF & HAMMOND. 


93 New Orveans, 18 July, 1883. 
Mess. Culliford & Clark, Sunderland. 


Dear Sirs: We now beg to hand you all documents regarding 
Deronda as per memo., marked A, also enclosed. 

The captain’s sworn statement gives you a full history of the case, 
which, with the letters of Gomila & Co., E. Forestier & Co., J. B. 
Camors & Co., and A. Carriere & Co., will show you how this case 
has been wriggled about wit! the object of sticking the steamer for 
loss, an object our lawyer, Mr. McConnell, does not think they will 
attain. He has written a lengthy communication to Mr. Adamson 
about the matter, which vou will no doubt see. It has been a fear- 
ful piece of work and worry and expense all through, but we are 
sanguine your interests are well protected, and that all costs and 
damages will be gained by the ship. We have had about 25 years’ 
experience of shipping disputes and law, but never saw such a bare- 
faced thing as this, and we will devote our best energies in your 
behalf to see that the steamer has justice. James McConnell, the 
lawyer, left last Friday for — summer, as nothing can be done be- 
fore the courts open in November. He left instructions with Mr. 
Upton and Mr. Beckwith, lawyers, his representatives during his 
absence, that a retaining fee of $1,500 must be paid before the ves- 
sel sailed. We would pay no such amount without your orders and 
cabled you as per enclosed copies, resulting in your orders to pay it 


J. H. W. CULLIFORD ET AL., &¢., VS. A. J. GOMILA ET AL., &c. 55 


under protest, which we have done, and enclose protest and receipt 
for the $1,500. 

It appears that lawyers here have found it difficult to get their 
money when they depended on remittances from owners or the In- 
demnity Society, which made them take this stand. It appears that 

Beckwith had a case for Taylor & Sanderson (Cypress case) 
94 and drew for costs and they let his bill come back. 
As to bonds, there was no necessity cabling to Forstall, Clayton 
& Co. about it, as they could not do it, as personally ours would be 
taken before theirs as of non-value in every way and was acceptable 
to parties in dispute, but court ruled that the bond must bea banker’s, 
which can be done better on your side,and Mess. A. Carriere & Co., 
Barings’ agents here, have done what was needful. The Deronda, 
as we cabled you, goes to Elsinore for orders to discharge at Copen- 
hagen or Aarhons; her freight list amounts to £2,875. 

We learn Mr. Adamson cabled parties here to know when De- 
ronda would sail, but did not reply to Mr. McConnell’s cable to him 
insisting upon fee. The failure of J. P. Macheca & Co., the inward 
consignees of the Deronda, is another misfortune. We have seized 
the salt in the bonded warehouse through a lien—notice the way to 
do it in this State—and as the duties on the salt are not paid we 
hope to establish the lien and get you the freight. Macheca’s state- 
ment shows $2,402 due the ship, but it is more than that, as items 
marked * are wrong. ’ 

Capt. Eldridge has given us power of att’y to look after this closely 
and keep you advised and will remit when collected. 

Have you not got some recourse against the Mediteranean char- 
terer? It would be well to try on what you can do there as well. 

The expenses so far on ac. of —Gomilas have sued — foot up $2,783.06, 
without insurance or comm. Can you not get some bond from re- 
ceivers of cargo to secure you for damages and recovery of their 
expenses? 

The peculiarity of the case is that Gomila & Co. take the action, 
altho’ E. Forestier & Co. are the charterers, Gomila & Co., the 

original charterers, having instructed us to hand them a 
95 charter, which we did, when Gomila delivered us up his 

charter. This is quite customary and is often done, as indeed 
we have done it a short time ago in the case of the Elginshire. We 
had her chartered to E. Forestier & Co., and they transferred her to 
Gomila exactly in the same way that the Deronda was done. We 
prefer in transfers simply letting merchants endorse the transfer, 
but they are all competitors in grain and won’t consent to this, pre- 
ferring a clean charter. The insurance in disbursements we had to 
pay, 2% net, as the probability is the Deronda will have to call at 
usual ports for coal; it is understood that we get a return of the 
only calls at & port, which we will remit you. We enclose bill of 
exchange for £84.7.0, being what you charged Capt. Eldridge, deck 
load, on Deronda to Havre, last voyage, and which we succeeded in 
inducing Messrs. Gomila & Co. to pay. Please place this to credit 
of Capt. Elridge. 
We cannot think of anything more to say at the moment. We 
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wish to put this matter through to your satisfaction and bring you 
out with- loss, and will do all possible to that end. 

Douro. We note you would not accept our offer of 5-3. We trust 
you will send us this boat,as we can do well for her. 

We will require a large number of steamers this season, and trust 
you will not forget and give us a number. 


Yours truly, De WOLF & HAMMOND. 


New ORLEANS, 25 July, 1885. 
Messrs. Culliford & Clark, Liverpool. 
Dear Srrs: We are favored with yours of the 7 inst. and also 
vours of the 23d ult’o. The writer reached here safely on the 
96 12th to find the Deronda in serious dispute with Gomila & 
Co. ‘Those troubles are the curse of this place, and this case 
is particularly outrageous, and although the lawyers are sanguine, 
as we are ourselves, that the steamer is safe, yet it caused great ex- 
pense, fearful delay, and worry to fight the ingenious efforts to saddle 
vessel. 

Mr. Culliford, in his letter of 5th, is much annoyed, and very 
rightly so, but he cannot fully understand the case and the efforts 
we were compelled to take for his protection until he gets all the 
documents and facts forwarded to him on the 18 inst. 

The question hinged on the fact that the vessel was to take 10,000 
qrs., which the captain said she would; but when she had within 
364 qrs. of that quantity she was found to be full all over and deep 
enough, and when this — known charterers gave no chance but to 
pay at once what they claimed as loss, some 3- per quarter, on the 
whole cargo. 

This would not be entertained, and as no compromise would be 
listened to by charterers the only thing was to take out more coal 
and water and carry the 10,000 qrs. and call at several ports for 
coal. This matter was fought tooth and nail, as they did not want 
this done, and every effort was tried to stop it, even to getting cer- 
tificate taken from her, on the plea that there was bulk grain in_her 
‘tween decks, and necessitating the delay and expense of discharging 
part of her ‘tween decks. The grain appears to be sold to other 
parties, but we finally succeeded in getting the remaining quantity 
to make up the 10,000 qrs,, with which we sailed for Elsinore, for 
orders to discharge at Copenhagan or Aarhons. 

Your telegram from Mr. Culliford from Gresham’s house office 
when he was in London on 18 June proves he thought she would 

have little difficulty in carrying the 10,000 qrs. In fact, she 
97 has carried, as he stated later, some 10,384 qrs. to Bordeaux. 

Mr. Culliford’s telegram from London to you of 18 June was 
as follows: Fix Deronda 5-6, Aarhons, guaranteeing 10,000 qrs., 
provided. capt. agrees this quantity; no doubt Orleans quite due ; 
must have lighterage, merchant’s risk, and expense; think Ham- 
mond should try five — nine pence; just leaving for Sunderland. 

We worked the 9th, and but for this trouble would, as things go, 
have been a good voyage, so far as it was possible for us to work it. 
To add to the misfortune the inward agents of the steamer (J. P. 
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Macheca) failed, owing some $2,500 freight. ‘There is a lien on the 
salt in bonded warehouse, and it is hoped this will be established 
and the balance of the freight collected. 

(Sig.) De WOLF & HAMMOND. 


We trust Mr. Culliford will not blame us in the matter of the 
Deronda. There will certainly be no reason for it,and we would be 
sorry if such were the case, as our experience of as owners and 
brokers largely here and in Canada coal in the ability todo what 
has been done—(i. e.) protect owners on all points. 


New Orveans, 25 July, ’83. 
Messrs. Culliford & Clark, Sunderland. 


Dear Sirs: We have your letter of the 5th inst., the contents of 
which pained us very much, and we hastened to cable you at once, 
as you were apparently not in possession of facts. Weenclosed copy 
of cablegrams. We do not know of any further facts to state than 

those already written you. 
98 We think you will see by the documents that the course pur- 
sued was the only one to follow. 

We think Gomila has overshot the mark this time. It is cer- 
tainly a very great injustice to state that we favored him. 

Your documents will show the contray. We are quite independ- 
ent of him and have always stated so. The fact is he is more de- 
pendent on us, and we could always do a larger business with him 
and others, but have always picked what we have done, which prob- 
ably accounts for the very few troubles we ever get mixed up with, 
trusting you will see this matter in its true light and let us retain 
your confidence. Deronda. We enclose copy of letter to your 
Liverpool house. McConnell, the lawyer, wants to know by whom 
the Deronda is owned and by whom it can be proved. The lawyers 
desire to take out a commission for the purpose of establishing 
ownership of steamer. They think it better to furnish the names 
in full and their respective residences and the number of shares held 


by each. 
De WOLF & HAMMOND. 
Copies Cables. 
Code words. Sent. 
July 21 Vapro Your letter of 5th received 
Convalesce you are 
mistaken better 
Vencund await our letter of 18th and study docu- 
ments before accusing wrongfully also 
refer your senior’s telegram from London 
Vestedad June 18th to Liverpool 
house 
July 25 about guarantee Deronda charterer 
99 ask liberty 
25 
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Code words, © Sent. 
July Serrated orders at coaling port 
Dum plist calling at Cork for orders also wanting priv- 
ilege Cork to Elsinore. 
Condicible what do you propose 
received 
July 28 anxious oblige 
Condenada what are shippers views 


Of course, if the ship were dealing with people who were dis- 
posed to be straight, the matter would have been more simple and 
as easily arranged and as inexpensively as we have settled many 
disputes in our large experience as owners and brokers here and in 
Canada the past 20 years, but when you find parties unwilling to 
listen — compromise that was —, or to do anything but suck the 
ship to the pound of flesh, there was no course to take but protect 
the steamer at all points. 

New ORLEANS, July 28, ’83. 
Mess. Culliford & Clark, Sunderland. 

Dear Sirs: Mess. E. Forestier & Co., the charterers, asked us to 
cable you on the 25 inst. if you would give liberty to order the De- 
ronda from coaling port to Cork for orders, as per enclosed copy of 
cables, and we have your reply to-day, which we submitted to them, 
but they said they did not care for the liberty now, so we cabled you 

to that effect. 
100 Deronda. Inward freight, the customsaccording to law; noti- 
fied us on Thursday that the owners of salt had applied for 
withdrawal from bonded warehouse, and that they would give such 
permission for 9 a. m. to-day on their payment of duty, and that 
after this 24 hours’ notice our lien for freight would be over, and 
on consultation with our lawyer we libelled the salt, so as to do all 


in our power to keep possession of salt until we get the freight. 
De WOLF & HAMMOND. 


Correspondence. 
Copy. 
| SUNDERLAND, 19 June, 1883. 

W. J. Hammond, Esq., c. of Green, Stewart & Co., Rumford street, 

Liverpool. 

Dear Sir: “ Deronda.” We are obliged for your telegram, and 
have telegraphed our L’pool firm to close with your offer if they 
think it wisest to do so, but excluding Rouen, where she cannot go, 


and we must say we considered all New Orleans freight as exclud- 
ing Rouen. We wait to learn that all is in order. 


Y’rs faithfully, CULLIFORD & CLARK. 


Wm. Hawkes Smith : 
We are allowing the 3d. off with a very ill will. It isan innova- 
tion we strongly object to. 
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Lonpon, 23 June, 1883. 
101 Messrs. De Wolf & Hammond, New Orleans. 
Dear Sirs: We are duly in receipt of vour favor of the 
9th instant and carefully note contents. 

Deronda. We are glad that your Mr. Hammond succeeded in 
fixing this steamer while here, and we hope to soon have the pleas- 
ure of doing another charter with less trouble to your good selves. 
Douro s’l’d — Cardiff 12th inst. for Cape Verde. Please keep us 
advised as to her rates. Weare glad to note that you expect freights 
to improve in August, and hope this may be so, as an improvement 
is much needed. Awaiting your further valuable advices, we are, 
dear sirs, 


Yours faithfully, CULLIFORD & CLARK. 


D. 8. Diggens : 

5.5. Viceroy. Would entertain a mixed cargo of cotton and grain. 
As soon as this is obtainable please let us know ab’t leaving Bom- 
bay. 

LIVERPOOL, 23d June, 1883. 
Messrs. De Woif & Hammond, New Orleans. 

Dear Stirs: We are pleased to have made a charter through your 
Mr. Hammond; regret he had so much trouble fixing Deronda. 

Please quote “ Douro” sailed from Wales for Cape Verde on the 
12th inst. and is open for freight home from New Orleans. 

We have a large boat, 1,570 reg. ts., open for votion ; lay days 15th 

Sept., cancelling 15 Oct., or would take cotton and grain. 
102. Please keep her before you and cable us if you have any 

chances of fixing her at anything like reasonable rates. 
Owners would take 13-32, Liverpool, 27-64 ; cont. proportionable for 
grain. 23% commission to you. No address. 


(Sig.) CULLIFORD & CLARK. 


SUNDERLAND, 5th July, 1883. 
Messrs. De Wolf & Hammond, New Orleans. 

Dear Strs: Wereceived your cable on Sunday informing us that 
the Deronda has loaded 9,635 quarters and the cargo sold not less 
than 10,000 quarters @ 28-3, present value 25-; buyers refuse ac- 
ceptance as cargo falls short. Charterers hold ship responsible. In 
reply to this we cabled at once for you to compromise the claim and 
pay the difference of 3-3 pr. quarter as between the quantity stated 
to be shipped and the 10,000 quarters. 

We were astonished on Tuesday to find on receipt of your cable, 
“ Charterers trying to resell cargo,” that you had evidently misun- 
derstood the purport of our message, but how this could be done by 
any sane person into meaning that we were willing to pay the dif- 
ference of 3-3 per quarter upon the whole cargo we are at a loss to 
understand, and can only come to the conclusion that such a mean- 
ing has been construed purposely. How a business man supposed 
to be acting on behalf of an owner could think that when a diffi- 
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culty like the present arose, he (the owner) should right off agree to 
give up more than half his total freight on such a voyage is too 
much even for any stretch of imagination, and if our interests 

can only be protected in the way you have managed this 
103 _ business the less we place in your hands the better. 

In the beginning of the negotiations for the charter of this 
ship there was a considerable mull, at which we expressed ourselves 
pretty strongly to your Mr. Hammond when in Liverpool, and when 
you offered us this freight we accepted it subject to the captain being 
satisfied he could carry the requisite quantity, and your cable of the 
19th ulto. distinctly told us she could carry about 10,000 quarters, 
from which we concluded you had consulted with the captain. In 
fact, his letter informs us you had seen him with our cable; but we 
must call your attention to the fact that in the same cable you in- 
formed us about 10,000 quarters, and how you could insert in 
the charter not less than 10,000 quarters we are at a loss to com- 
prehend. Under the circumstances, therefore, you will see that you 
are clearly liable te us for whatever the results of this miserably 
mismanaged business may turn to. We can come to no other con- 
clusion than that you have simply played into the charterers’ hands. 
Your cables to us since Sunday all go to prove this. 

However, we have consulted our indemnity association, which 
protects us against all attempts of imposition, and they have wired 
instructions to their lawyer to see you and the captain, and, if nec- 
essary, to bail the ship and fight any question of liability after the 
ship is discharged at her port of destination. Who can prove that 
the ship has not 10,000 quarters on board? As we have informed 
you, she has discharged considerably over this quantity at Bordeaux 
of 480 lbs. to the quarter. And if the charterer has shipped such 
description of grain that will not allow her to take the quantity you 
have agreed to we cannot see it is our fault. 

The whole business has distressed us immensely, but we hope it 
may yet terminate better than it looks at present, as we should not 

be surprised to discover that it is an attempt on the part of 
104 the charterers to impose upon us. 

Whilst writing your reply has come that you were consult- 
ing M. Connell and trying to arrange —, but no mention about the 
ship’s sailing. We, therefore, cabled you, Why the delay? To give 
bail and get the shipaway. Weare ata loss to understand why the 
ship should be detained during these negotiations. The whole busi- 
ness is sickening. If you had understood your business at all you 
would have dispatched and settled the question after she had left, 
but how you have allowed the charterer to detain the ship in the 
way he has done we have yet to learn, but we certainly can come to 
no other conclusion than that you have grossly neglected our in- 
terests. 


Yours truly, 
(Signed) CULLIFORD & CLARK. 


aati. 


snags 


J. H. W. CULLIFORD ET AL., &¢., VS. A. J. GOMILA ET AL., &c. 61 


12 Rumrorp Pace, Liverpoon, 7 July, 1883. 
Messrs. De Wolf & Hammond, New Orleans. 

Dear Sirs: Your favor of the 22 ult. duly to hand. We are 
sending same to our Sunderland house and hope they will be found 
in order. We note, vou say, French, Forstall, Clayton & Co., Ross, 
Keen & Co., Engster & Co., as well as yourselves, were all offering 
Deronda. What does the word “offering” mean with you? Of 
course we can’t help people naming our boats, but are quite certain 
no one but yourselves had any authority to offer her. Please keep 
us well advised of all your grain & cotton freights. Jf you can fix 
Viceroy for grain & cotton combined don’t fail to cable us. 


(Signed) CULLIFORD & CLARK. 


105 12 Rumrorp Pace, Liverpoon, 7th Aug., 1883. 
Messrs. De Wolf & Hammond, New Orleans. 


Dear Stirs: Your favor of 23d ulto. duly to hand & carefully 
noted. We have sent same to our Sunderland house for their 
perusal. 

We really think you should avoid doing business with Gomila, as 
it appears he never takes a steamer without having some trouble 
over the charter. 

We have been working the S. 8. Kent through Messrs. Jno. 8. 
De Wolf & Co. here, and bave a memo. from them to-day offering 
44, but this is not good enough, more especially as Gomila is the 
charterer. 

Should we succeed in getting an offer at 45 we will let you have 
it. Meantime we are offered more money from Galveston, but 
owners do not seem to care about it. 

Yours faithfully, 
(Signed) CULLIFORD & CLARK. 


SUNDERLAND, 13 Aug., 1885. 
Messrs. De Wolf & Hammond, New Orleans. (Deronda.) 

Dear Srrs: Your letters re- this wretched business have all 
been received and well noted, but we regret to say they do not 
much alter our opinion of the manner in which this case has been 
handled by you. The captain’s protest, although probably correct, 
is about as weak a document as we ever read, unless your object was 
to disclose our hand and so strengthen that of the parties taking the 

action against the ship. 
106 Will you tell us why you and the captain rushed away to 

Gomila as soon as it was found the ship had not taken the 
guaranteed quantify? What other position could you possibly ex- 
pect him to take than holding the ship responsible for a breach of 
the charter? Both you and the captain knew that the ship was 
guaranteed to carry 10,000 quarters, and also knew there was no 
guarantee as to the time of shipment. With these two facts, will 
you tell us why the ship was allowed to be so hurriedly loaded & 
why it did not dawn upon you at once to take bunkers out (which 
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should never have been put in)? In running away to Gomila you 
really played into his hands. 

If our captain was not competent for such a matter as this we 
would have thought ordinary common sease would have told you 
that care must be taken to get the guaranteed quantity into the 
ship, & to do this how did you proceed actually with the doubt in 
your minds about the ship carrying the quantity? You allowed 
her to coal for Sydney. 

Ordinary caution for our interests should have prevented this and 
told you the ship must coal for Newport News. The whole affair is 
so bereft of all business care that we sicken and feel disgusted with 
the entire business; it is bristling with points that you woefully 
neglected. Of course, now, these charges against you are useless; the 
mischief is done, but we think in common fairness they must move 
on to a point that must compel you in the future to more carefully 
protect us, as well as carefully watch and do all in your power to 
bring us without loss out of this serious affair. As for the captain, 
he cannot possibly have given the business a moment’s considera- 
tion; in fact, we doubt whether it is possible he was on the spot; 
probably pleasuring up the Mississippi or, if not in that direction, 
enjoying himself in the city, without any consideration whatever as 

to whether the ship would carry the quantity or not. 
107 Had we not put this responsibility upon him and you in 

the first negotiations and accepted the charter without refer- 
ence as to whether the ship would carry the quantity or not, we 
could then have understood — our error might have occurred, but 
when we said accept the charter, provided the captain was satisfied 
— ship can carry 10,000, one of his and your first duties on our be- 
half was to see that she could carry it. 

The charges in your account are simply monstrous, and we hesi- 
tated whether we should accept your draft or not, but ultimately did 
so, with a hope that you will explain & return us what we consider 
overcharged. As to the inward freight, imagine brokers, who pre- 
tend to act in behalf of owners and for their interests, to allow a 
bankrupt to get possession of the cargo before payment of freight; 
the business is enough to ruin any ordinary ship-owner, and really 
we have great doubts in our minds whether you could not be made 
responsible for the loss we suffer. We always have every considera- 
tion for those acting on our behalf and inclined to look most favor- 
ably on any short-comings, but these are beyond precedent and 
more than we can endure. 

We note you have put in a lien upon the salt, & shall be glad to 
know it can be enforced and we shall get the balance of our freight. 

We shall have a good deal more to say upon this business, but for 
the present we refrain,and in the meantime rely upon you doing 
what is necessary to protect our interests. 

We cannot imagine what your lawyers want as regards ownership. 
You say & they did see by the ship’s register our senior is the 
owner. What more can be required? 

The ease has been well discussed here and in Tyne & is 
108 looked upon by allas one of thegrossest attempts toswindle that 
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has been perpetrated for some time at New Orleans. The in- 
demnity association will fight it to the last. As you are aware, no 
doubt, the cost tothem isof no moment. They have twenty millions 
of capit: al at their back, and the case will be taken to Washington 
in case of need. We hope Gomila will be good enough for the law 
costs. Would you please inform us his position and what property 
he holds. 


(Signed) CULLIFORD & CLARK. 
United States District Court for the Eastern District of Louisiana. 
No. 11965. 


The President of the United States to the master of the S. S. De- 
ronda, the mate, and engineer: 

You are hereby commanded to appear before K. Leow, U.S. com- 
missioner, at clerk’s office, district court of the United States for the 
eastern district of Louisiana, on the llth day of July, 1883, at 103 
o'clock a. m., and there testify the truth, aecording to your knowl- 
edge, in the matter of Gomila & Co. vs. Culliford & Clark, and herein 
fail not under the penalty of $250. 

Clerk’s office, New Orleans, July 10th, 1883. 

(Signed) K. LOEW, 
Deputy Clerk. 


Received July 10, 1883, and on the same day, month, and 
109 ~—s year I served the summons on the master, mate, and engineer 
of the steamship Deronda in the following manner: By hand- 
ing a true copy of the within summons on T. R. Hutchinson, 2nd 
mate of steamship Deronda, the master, Ist mate, and engineer 
being absent at the time of service. 
(Signed) JOS. L. MONTICREZ, 
D’pty Marshal. 


United States District Court for the Eastern District of Louisiana. 


The President of the United States to the master of st’r Deronda, 
, engineer : 

You are hereby commanded to appear before Kilian Loew, U. 8. 
commissioner for the district of Louisiana, at the clerk’s office of the 
district court of the U.S. for this district, on the 13th day of July, 
1883, at 103 o’clock a. m., and there to testify the truth, according 
to your knowledge, in | the matter of Gomila & Co. vs. Cuiliford & 
Clark, and to bring with you the ship’s log book containing the 
daily entries of the last voyage to this port and up to the present . 
day, and also the log book containing the daily entries on the ship’s 
last voyage from this port, and herein fail not under the penalty of 
$250. 

U. S. commissioner’s office, New Orleans, July 12, 1883. 

(Signed) K. LOEW, D’y Clerk. 


Received July 12, 1883. 
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On the 12th day of July, 1883, I served a true copy of the 
110 ~—-within subpcena on the engineer and master of the steamship 


Deronda by handing the same to them in person. 
(Signed) DAN. A. ROSE, 
Dy’ U.S. Marshal. 


United States District Court for the Eastern District of Louisiana. 


GoMILA «& Co. 
vs. No. 11965. 


CuLLIFORD & CLARK. 


Testimony taken on the part of libellants in the above entitled 
and numbered cause, on the 11th day of July, 1883, before K. Leow, 


Esq., U. 8. commissioner. 


Appearances: J. Ward Gurley, Jr., Esq., proctor for libellants; H. E. 
Upton & J. R. Beckwith, Esq., appearing pro hac vice, without preju- 
dice to any right, exception, ground of defense, or irregularity in the 
proceedings herein, and waiving no rights or any plea, exception, 
motion, and taking advantage of any error of irregularity in the 
proceedings herein. 


Index. 
George Henry Eldridge, page 2; David Robson, 7; 11 pages. 


Witness George Henry EvprinGeE being duly sworn as a witness 
for libellants, and examined by J. Warp Gur_ey, Jr., Esq.: 


Q. Are you the master of the steamship Deronda? 

A. Yes, sir. 

Q. How long have yon been her master? 

A. Two (2) years. 

Q. How mary trips have you made on her; how many voyages 

have you made? 
111 A. About ten voyages, I think. 
Q. Do you remember from what ports to what ports? 

A. In the American trade. 

Q. Have you made any voyage from the port of New Orleans 
before ? 

A. Yes, sir; once, the last time. 

Q. From here to where? 

A. From here to Havre. 

Q. What is the average rate of speed of that vessel ? 

A. About eight knots an hour. 

Q. What is the average consumption of coal per day ? 

A. She generally consumes about thirteen tons—thirteen and a 
half tons per day. 

Q. That is, a day of twenty-four hours? 

A. Yes, sir. 

Q. What is the distance between Sidney, Copenhagen, to Cape 


Breton ? 
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. I don’t know the exact distance. 

. How long does it take your vessel to make it? 

. She might be twenty, sixteen, or thirteen days in making it. 
. Have you made that trip between those two ports ? 

‘ Never, sir. 

. How many days’ run is it from Sidney to Cork ? 

. Twelve (12) days. 

Q. When you say twelve days do you mean that it would take 
twelve days for your vessel to make it, travelling at the rate of eight 
knots per hour? 

A. Yes, sir. 

Q. If you went slower, of course, it would take longer? 

A. Of course. 

Q. When you commenced loading the Deronda in this port 
112. in June last how much coal did you have on board ? 
A. One hundred and seventy tons, as near as I could get 


POPOro > 


at it. 
Q. English tons? 
A. Yes, sir. 
Q. You say as near as you could get at it? 
A. Yes, sir; that is what the engineer reported to me. 
Q. Do you know how he made tliat calculation ? 
. Yes, sir; he went in the bunker, I presume. 
Q. Where did you take on that coal? 
A. We took a part of it on board in England. 
Q. Did you take any on board of her after you arrived in port 
here? 
A. Yes, sir. 
Q. How much did you take on her here? 
A. One hundred and forty (140) tons. 
Q. From whom did you purchase that coal ? 
A. From W. G. Coyle. 
Q. Did you consider one hundred and seventy (170) tons a safe 
quantity to take your vessel from here to Sidney with ? 
A. Certainly. 
Q. Did you not express the opinion that that was a proper quan- 
tity to take on that voyage? 
A. Well, I may have done so. 
Q. How many days’ run isit between here and Cape City for your 
vessel ? 
A. About eleven days. 
Q. Who had control of the quantity of coal which was put on the 
vessel; was it you? 
113 A. Most certainly I have. I have control over every- 
thing. 
Q. And after you came to this port you had loaded on board one 
hundred and forty (140) tons ? 
A. Yes, sir. 
Q. In addition to what you had already on board ? 
A. Yes, sir. 
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Q. After you got ready to load this cargo that you took on in June 
ras that vessel surveyed by the marine inspector ? 
A. Yes, sir. 
Objection.—Mr. Beckwith objects to the evidence on the ground 
that it is a matter of certificate, which speaks for itself. 


Q. There was a certificate issued, and she was pronounced ready ? 
A. Yes, sir. 
No cross-exam ination. 


Witness Davip Ropson being duly sworn as a witness on the 
part of libellants, and examined by J. WArp Gurtey, Jr., Esq.: 


Q. What is your business ” 

A. Chief engineer of the steamship Deronda. 

Q. How long have you been on board of the steamship Deronda ? 

A. A year and nine months. 

Q. How many voyages have you made on her 

A. About six or so. 

Q. Have you ever made a voyage from this port? 

A. I have made two from this port. 

@. From here to where ? 

A. Liverpool, with cotton. 

Q. Where was the other voyage ? 
114 A. I can’t remember. I think we made a voyage from 
here to Havre. jam not quite certain. 

Q. What is the average speed of this vessel ? 

A. Two hundred miles (200) a day. 

Q. About how many knots an hour? 

A. About eight and a half knots per hour. She will make that, 
on an average, on a long run. 

Q. How much coal does she consume per day ? 

A. She is running with about thirteen tons. She used to get away 
with fourteen and a half tons per day. 

\). What is the cause of that change ? 

A. She has been put to a great deal of repairs. A great deal of 
money has been spent on her in repairing her. 

Q. When was that? 

A. We took advantage when she was home to make repairs on 
her. 

Q. What was the average consumption of coal per day on her 
voyage down here? 

A. Thirteen and a quarter (13}) tons. 

Q. Does she make eight knots or eight and a half knots per hour 
with thirteen and a half tons per day? 

A. Yes, sir; she will make that. 

Q. How much coal did she have on board when she arrived in this 
port in June last ? 

A. Sixty-five tons. 

@. How much coal did she take on after she arrived here ? 
A. We took one hundred and forty tons of two thousand pounds. 
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Q. Where did she get that coal ? 

A. From Coyle and Co. 

Q. Mr. Robson, when the vessel was loaded on Satur- 
115 day night, June 30th, 1883, was there any water in the 
boilers ? 

A. Yes, sir; the boilers were full and ready for sea; the fires were 
lighted ; we expected to go to sea the next morning; I was ready 
then to proceed. 

Q. When had the water been pumped into the boilers? 

A. The day before. 

. Hadn’t it been taken out during Saturday ? 

A. I got orders to run it out, but I found that the water was too 
hot and I held it in. 

(. Who gave you order to run it out? 

A. Captain Eldridge. 

(. Those boilers were full all day Saturday ? 

A. They were full to a certain level; they were filled to their 
usual quantity. 


United States District Court for the Eastern District of Louisiana. 


GOMILA & Co. 
vs. No. 11965. 
CuLLirorp & CLARK. 


Testimony taken on the part of libellants in the above entitled and 
numbered cause, on the 14th day of July, 1883, before K. Loew, 
Esq., United States commissioner : 

Appearances: J. Ward Gurley, Esq., proctor for libellants; H. E. 
Upton & J. R. Beckwith, Esq., appearing pro hoe vice without preju- 
dice to any right, exception, ground of defense, or irregularity in the 
proceedings herein, and waiving no rights of any plea, exception, or 

motion, and taking advantage of any error or irregularity in 

116‘ the proceedings herein. 

Index: George Heury Eldridge, page 2; David Robson, 4; 

16 pages. 


Witness Georce Henry Evpripnge being sworn as a witness for 
libellants, and examined by Mr. GuRLEY: 


Q. Have you brought with you the log book containing the entries 
of the last voyage of your vessel to this port ? 

A. From Palermo; yes, sir. 

Q. Will you please let me see it? 


Witness produces the same. 


Q. Captain, look at the log book and please tell me from the en- 
tries therein the rate of speed that your vessel made on that trip 
each day? 

A. On the first day we made eight to five knots per hour. 
Q. What was the consumption of coal that day ? 
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A. That is a matter for the engineers to testify to; I don’t know. 

Q. What was the rate of speed on the second day ? 

A. Eight and a half (83) and nine and a quarter (9}) knots per 
hour during the latter part of the day. 

Q. Can you give us the number of miles that she ran in each day ? 

A. Yes, sir. 

Q. How many miles did she run the first day ? 

A. On a twenty (20) hours’ ran we made eighty-seven (87) miles. 

Q. You mean miles or knots? 

A. Knots; nautical miles. In eighteen (18) hours she made 
eighty-seven (87) miles. 

Q. The next day how many miles did she make? 

A. The next day she made one hundred and seventy (170) 
117 miles—that is, from noon of the 20th of May to noon of the 
21st of May. 

Q. And the next day ? 

A. Two hundred and twenty-one (221) miles. 

Q. How many hours? 

A. Twenty-four hours; | am giving you the distance she made 
from the noon of one day to the noon of the other; noon to noon— 
from noon of May 22nd to noon of May 23rd, two hundred and 
ten (210) miles; May 24th, two hundred and twenty-eight (228) 
miles; to noon of May 25th, let me see—there is nothing for that 
day because we went up to Gibraltar for coal; noon May 26th, in 
sixteen (16) hours she made one hundred and twenty-two (122 
miles; noon May 27th she made two hundred and four (204) miles ; 
May 28th, one hundred forty-four (144) miles; she made a short 
run on that day in consequence of being stopped and taking a 
steamer in tow; May 29th, we have no record for that day; she 
made about one hundred and twenty (120) miles altogether; we 
were towing that steamer and we towed her into Madeira. “ May 
30th ” she made two hundred and twenty (220) miles in twenty- 
four (24) hours; “ May 31st,” two hundred and twenty miles ; “ June 
ist,” two hundred and thirty-two (232) miles; “ June 2nd,” two hun- 
dred and twenty-three (223) miles; “June 3rd,” two hundred and 
twenty-two (222) miles; “June 4th,” two hundred and twenty-one 
(221) miles; “ June 5th,” two hundred and twenty (220) miles ; “ June 
6th,” two hundred and fifteen (215) miles; “June 7th,” two hun- 
dred and thirty-two (232) miles; “ June 8th,” two hundred and twenty- 
two (222) miles; June 9th, two hundred and twenty-four miles (224) ; 
“ June 10th,” two hundred and seventeen (217) miles; “ June 11th,” 

two hundred and twenty-one (221) miles; “ June 12th,” two 
118 hundred and fourteen (214) miles; “June 13th,” two hun- 

dred and eleven (211) miles; June 14th,” two hundred and 
thirteen (213) miles; “June 15th,” two hundred and fourteen (214) 
miles; “ June 16th,” two hundred and twenty (220) miles, and we 
got a pilot at the passes that night, and that ended the voyage. 

Q. Captain, what was the mean draught of water of that vessel 
during that voyage ? 

A. Twenty feet ten inches forward and twenty-one feet four inches 
aft, when we left Gibraltar. 
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Q. Did you have occasion to cable to your owners relative to this 
charter, about the time, at the time, just before or just after the date 
of the charter? 

A. No, sir; there was no cable sent in my name. 

Q. Did you send any cables to the owners at all ? 

A. Personally, no, sir. 

Q. Did you send any cables to the owners, either written by your- 
self or through the firm of De Wolf & Hammond and in their 
name? 

A. No, sir; they fixed the charter party. I did not dictate or 
send a cable of that kind. 

(. Have you done so since ? 

A. No, sir. 

Q. Was there any cable from you in your name or in the name 
of De Wolf & Hammond, dictated by you, sent to the owners? 

A. No, sir; they cabled in their own name and in their own be- 
half, not in mine. 

Q. Were you not consuited by De Wolf & Hammond rel- 
119 ative to the same, relative to cables which they sent to the 
owners ? 

A. Certainly. 

(). Do you know what cables were sent by De Wolf & Hammond — 
consultation with you ? 

A. I would recognize them if I would see them and read them; I 
don’t remember them word for word. 


Cross-examination by Mr. Upton: 


(). What quantity of coal has your vessel on board at present ? 


Objection.—Mr. Gurley, proctor for libellants, objects to the ques- 
tion and evidence on the subject as being entirely irrelevant. 


A. I suppose about one hundred and forty (140) tons; I don’t 
swear to that at all. 

Q. Well, you have about one hundred and forty (140) tons on 
board now ? 

A. Yes, sir; about that. 

(). Can you state about the length of time it would take your ves- 
sel to go from here to Newport News ” 


Objection.—Mr. Gurley, proctor for libellants, objects to the ques- 
tion and evidence on the subject on the ground that it is irrelevant, 


A. About six days. 
(. What cargo have you on board of your vessel at present. 
A. Ten thousand quarters of maize. 


Objection —Mr. Gurley, pructor for libellants, objects to the whole 
of the cross-examination as being irrelevant and having no effect 
upon the charterers, as the terms and conditions of that charter were 
broken and the rights of the parties were fixed at the date of the 
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seizure, and any changes which may have taken place on the 
120 __vessel or relative to the cargo after that time has no place in 
this suit. 


Q. And in addition thereto [| understand you to say that you have 
about one hundred and forty (140) tons of coal on board ? 

A. Yes, sir; about one hundred and forty tons. 

Q. Before clearing your vessel do you expect taking on any addi- 
tional coal? If so, state how much. 

A. No, sir; | have got all the coal I want now. 

Q. What is the draft of that vessel at present? 

A. Twenty-one feet two inches forward and twenty-one and a half 
(2134) feet aft. 

®. What free board ? 

A. Four feet nine inches in fresh water. 

@. And in salt water what would that be ? 

A. That would give her by the time we got over the Passes five 
feet three inches; there may be an inch difference in free board be- 
tween my estimate and that of the surveyors ; she was loaded accord- 
ing to the instructions of the surveyors. 


Objection.—Mr. Gurley, proctor for libellants, objects to the evi- 
dence on the ground that the cross-examination of the witness is not 
a legitimate cross-examination, but is an examination of the witness 
upon other subjects than those which he has been questioned upon 
the direct examination, and therefore the witness is being examined 
as a witness for claimants instead of being cross-examined as a wit- 
ness for libellants. 


Q. You have detailed in your examination-in-chief the number of 
miles that your vessel made on each day of her last voyage; now, 
will you please state if on any one day of twenty-four hours dur- 

ing that voyage she made less than two hundred (200) 
121 miles? State what — average time was per day during that 
voyage. 

A. There was one or two days during which we did not make two 
hundred miles a day. She certainly averaged over two hundred 
miles a day; there is no doubt about that. 


Witness Davip Rogpson having been duly sworn as a witness for 
libellants, and examined by Mr. GurRLEy: 


Q. Mr. Rebson, look at that paper which I hand you, which is 
an extract of the log book of the steamship Nicasian, and tell me 
whether you have made a return or report similar in form to that 
to the owners of your ship. 

A. No,sir; I have not made a report similar to that, but I signed 
and sent a coal report every voyage; it is something like this one; 
something similar to this. 

Q. Have you sent in your coal report for the last voyage to this 
port? 

A. I don’t send any coal report until we arrive in England again. 
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Q. Have you made it out yet? 
A. I don’t make it out until we arrive in England again. 


Cross-examination by Mr. Upton: 


q. Will you please state the quantity of coal on board of the 
steamship Deronda at present? 

A. There is about one hundred and thirty-four (134) tons, sir. 

Q. Don’t you know the exact quantity of coal there is on board? 

A. I say there is one hundred and thirty-four tons, as near as it 
is possible to reckon it. 

Q. Do you know the number of days that it will take your vessel 
to go from here to Newport News? 


122 Objection.—Mr. Gurley, proctor for libellants, objects to the 

question and evidence on the ground that it is irrelevant, 
and also reserves the same objections as were urged against the testi- 
mony given by Captain Eldidge this day on the cross-examination. 


A. No, sir; I don’t know. 

Q. You are satisfied that the vessel now has at least one hundred 
and thirty-four (134) tons of coal on board ? 

A. Yes, sir; that is the quantity she has now on board. 


United States District Court, Eastern District of Louisiana. 


GoMILA & Co. 
v8. No. 11965. 
CULLIFORD & CLARK. 


Testimony taken on behalf of libellants before John Devonshire, 
United States commissioner, this 29th November, 1883. 


Present: J. Ward Gurley, Jr., Esq., for the libellants; James Me- 
Connell and J. R. Beckwith, Esqrs., for the respondents. 


B. F. Banaston, sworn for the libellants, says: 
By Mr. GuRLEY: 


Q. What is your business ? 

A. The grain export business. 

Q. Had you ever any contract with Gomila & Co. for a cargo for 
June shipment ? 


Mr. Beckwith objects to the question as irrelevant to the issues in 
this case. | 


A. Yes, sir. 
Q. Are you a member of the firm of E. Forestier & Co.? 
123 A. Yes, sir. 
Q. Was the contract made with you or with the firm of 
F.. Forestier & Co.? 
A. Yes, sir. 
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Q. Was the contract made with you or with the firm of E. Fores- 
tier & Co.? 

A. It was made with E. Forestier & Co. 

Q. Have you a copy of that contract? 

A. Yes, sir; I have the original. 


Mr. Gurley offers in evidence the contract referred to, marked 
here “ Bangston No. 1.” 

Messrs. McConnell and Beckwith object to the introduction of 
the contract as being res inter alias acta and as being upon its face an 
incomplete document, not being accepted by the purchasers. 


Q. Was there any shipment made at the time of the making of 
that contract as the vessel to carry that cargo? 


Objection is now made by the respondents to all the testimony of 
this witness on the subject of the contract of sale to him by Gomila 
& Co. of corn on the grounds above stated, without the necessity of 
further repetition, and to all testimony relative to the shipment. 


A. Yes, sir. 

Q. Was any vessel designated to you at any other time? 

A. Yes, sir; later on. 

®. What vessel ? 

A. The steamship Deronda. 

Q. When? 

A. Well, I cannot tell you; it must be at the end of June, 

1883. 
124 Q. What date of June—the last week or the last few days, or 
what? 

A. It was a June shipment; it was within the last ten days of 
June, 1883. 

Q. Was there any transfer of the charter party of that vessel made 
by you — E. Forestier & Co.? 

A. No, sir; there was no transfer made. 

A. Was any charter party of any vessel shown to you by Gomila 
& Co.? 

A. Not before the contract Mr. Gomila made with me was carried 
out. 

Q. What do you mean by “ carried out?” 

A. I mean that as long as my contract was not filled I had not 
to care about the name of the vesel nor the charter party either. 

Q. Did you have a charter party put into your hands by Gomila 
& Co. of any vessel ? 

A. When the Deronda was loading; yes, sir. 

Q. What charter party did you have put into your hands? 

A. It was the steamship Deronda? 

Q. From whom did you get that charter party ? 

A. A few days before the steamship was loaded I got it from Mr. 
Gomila. 

Q. Was that charter party endorsed by Mr. Gomila ? 

A. No, sir; it was not endorsed. 


| 
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Mr. McConnell calls for the production of the charter party that 
the witness refers to and objects to his testimony here as secondary 
evidence. 


Q. What did you do with that charter party ? 

A. Well, this charter party I took down to De Wolf & Hammond’s 
otfice to have the charterer’s name changed from Mr. Gomila to 

E. Forestier & Co., as we usually do. 
125 @. Whom did you leave it with ? 
A. With Mr. De Wolf. 

Q. Did you get it back ? 

A. I got it back in our name, E. Forestier & Co. ; not the same 
charter party, but another charter party. 

Q. Was there any change in that charter party excepting the 
change of your name? 


Messrs. McConnell and Beckwith object on the ground that the 
charter party speaks for itself; it is the best evidence, and they call 
for the production of it. 


A. No, sir. 

(. Have you got the second copy of this charter party ? 
A. I believe I have. 

Q. Have you got it with you ? 

A. No, sir. 

Q. I wish you would produce the copy that you have got. 

A. Yes, sir; I will look after it. 

Q. What became of the first copy that you left with De Wolf & 
Hammond in the name of Gomila & Co. ? 

A. Mr. De Wolf kept it. 

Q. Did you apply for it? 

A. Yes, sir. 

Q. Did you ever get it? 

A. He never gave it to me. 

Q. Why? 

A. I had no reason to ask any more about it, because I had my 
charter party made out in our name; therefore I had no other 
reason to demand it, although I asked for it. 

Q. What took place between you and De Wolf & Ham- 
126 mond relative to the making out of this new copy of the 
charter party ? 

A. I said to Mr. De Wolf, “ Please change the name, because I do 
not want to show to my customers the name of Gomila & Co. as the 
charterers. I want to show my name on the original—on the whole 
shipment of the cargo.” That is the reason the name was changed. 

Q. That is, you wanted your buyers to know that you did your 
own chartering ? 

A. Yes, sir; as I have done with other brokers here. 

What did De Wolf & Hammond state about it? 

. Well, they had no objection to it. 

Did Mr. Gomila ever know or consent to this change ? 
. No, sir; Mr. Gomila did not know it. 
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Q. It was a private arrangement. then, between you and Mr De 
Wolf? 


Mr. McConnell objects to the question as leading. 


A. Yes, sir; as I always do with other brokers. 

Q. Mr. Gomila was not there ? 

A. No, sir; he was not present. 

2. Did Mr. Gomila comply with his contract with you ? 

. No, sir; he did not. 

o Why? 

A. The steamer, which, according to my contract, ought to take not 
less than ten thousand quarters, did not take the quantity stipulated ; 
that is the reason. 

Q. What did you do about that? 

A. As soon as the ship did not cary the quantity stipulated | 
had to refuse the whole cargo, because my customers objected to the 
reduced quantity. As they refused the quantity from me, I had to 
refuse it from Mr. Gomila. 

Q. Did vou use any effort to settle this matter; if so, with 
127. whom, and what effort ? 

A. Well, I remember that I offered to Mr. De Wolf to take 
the cargo with the reduction, which was refused by him. 

Q. What reduction ? 


Respondents object to the question as irrelevant under the plead- | 
ing. 

A. I do not remember now. 

Q. Did you offer this cargo to De Wolf & Hammond then for their 
owners? 

A. Yes, sir; I did. 

Q. At what price ? 


Same objection as before. 


A. I do not remember now. 

Q. Was it at the same price at which you sold it to your buyers 
or less? 

A. It was much less price. 

@. And they refused it? 

A. Yes, sir; they refused it. 

Q. Did you act in this matter for yourself, E. Forestier & Co., o ) 
for Mr. Gomila, or by his instructions, or for both ? 

A. Mr. Gomila was going away and he told me to act for the 
best—to try and place the cargo on the other side on the best terms 
that I could. — 

Q. Did Gomila & Co. ask you to make an offer to De Wolf & Ham- 
mond to take it off your hands at the same price at which you sold 
it to the buyers on the other side ? 


Same objection as before. 


A. Yes, sir. 
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Q. At what price did you sell that cargo, originally ? 
128 A. It was £1.8.1} per quarter of four hundred and eighty 
pounds. 
Q. Was that sale in writing ? 
A. Yes, sir; I have it in writing. 


Respondents object to the above testimony because the sale, being 
in writing, is the best evidence. 


Q. Will you please produce the sale ” 

A. Yes, sir; I will. 

Q. Have you got your cables also relative to this matter ? 

A. Y es, sir. 

Q. You will please produce them all. 

A. Yes, sir. 

Q. Did Mr. Gomila pay you the loss you sustained by reason of 
the non-fulfillment of your contract? 


Respondents object as it is res inter alias acta. 


A. Yes, sir. 

Q. How much did he pay you? 

A. He paid me 3,194.29. 

(). Look at this check marked “ Bangston No. 2” and state if you 
ever saw that before . 

A. Yes, sir; I did. 

®. What is it? 

A. It is the check that Mr. Gomila gave us for the non-fulfillment 
of the contract. 

Q. How much is that check for? 

. $3,194.29. 
Q What does that account represent? 
A. That is the amount of my commissions I claim from the other 
side. 
129 Q. Have you ever had contracts of this kind before? 
A. Yes, sir; I have had several. 

Q. Have you ever had losses before ? 

A. As soon as the contract made between Mr. Gomila and me did 
not come up to the conditions he had to pay the difference, what- 
ever it was. 

Q. Then vou have had transactions of this kind before with Mr. 
Gomila? 

A. It happened sometimes that the contract did not come up to 
the conditions made originally. 

Q. Have you ever collected losses before on contracts of this 
kind? 

A. Yes, sir. 

Q. From Gomila and Co. ? 

A. Yes, sir. 

Q. Upon what rate or terms? 


Same objection as above. 
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A. Well, that as long as he did not carry out his contract I was 
to claim my commission. 

Q. What rate did he settle at; what did you charge him for ? 

A. My commissions here. 

Q. Did you charge him with the difference in price ? 

A. The difference in price and sometimes with my commissions. 

2. You will produce all those cables and letters from the other 
side and letters to Mr. Gomila. 


A. Yes, sir. 
130 Cross-examined by Mr. CONNELL: 

Q. How many members are there in the firm of E. Forestier & 
Co. ? 


Two. 
Who is the other member ? 

Mr. E. Forestier. 

Was he at that time in this city ? 

No, sir; he was not here; he was in Europe. 

You were the sole member of the firm, then, here ? 

Yes, sir. 

. You were the sole one, then, in connection with that firm that 
had any business with this transaction ? 

A. Yes, sir. 

Q. You said that the charter party which you got from M. Gomila 
you took to Mr. De Wolf? 

A. Yes, sir. 

Q. In order that you might let the parties that dealt with you see 
that you had the charter party yourself in your own name? 

A. Yes, sir. 

Q. That was your motive? 

A. Yes, sir. 

Q. And therefore you surrendered the charter party that you took 
to Mr. De Wolf, who gave you another and different paper ? 

A. Yes, sir; exactly. 

Q. What was the date at which you took that charter party to 
Mr. De Wolf; a few days before the steamer was loaded? I cannot 
say exactly the date; it must be about the 28th; the 28th of what 

month—June? 
131 A. Yes, sir. 
Q. Have you anything by which you can fix that date pos- 
itive and certain ? 

A. No, sir; I have not. 

Q. Have you not got some entry in your books that will show the 
date of that transaction, when you got that charter party from De 
Wolf & Hammond? 

A. No, sir; I never noticed that. I never wrote down when I 
took the charter party, but my books can show that contract marked 
Bangston No. 1. 

Q. What were the names of the parties in Europe to whom you 
had sold this grain ? 
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. Stekkebrye & Hiralsoe, of Copenhagen. 

Is your contract with them in writing? 

Yes, sir; by letter and cable. 

Will you produce it? 

Yes, sir. 

. What was the date of that cable and the date of that letter 
that you refer to as to changing that contract ? 

A. I cannot recollect now. 

Q. Well, about as near as you cary recollect it. 

A. At the beginning of June, I believe; I must see my papers 
first. 

Q. Was it before or after the date of your contract that you put 
in evidence? 

A. That is the same date as the contract marked Bangston No. 1, 
June 7th, but I would prefer to show you my letter. It must be 
about the 7th or 8th. 

Q. Will vou produce both the telegram and the letter? 
132 A. Yes, sir. 
Q. The letter that you refer to—was it one that they wrote 
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to you? 

A. Yes, sir. 

Q. What was the quantity of corn mentioned in that letter that 
you sold to that house? 

A. Ten thousand quarters; either ten thousand or from ten to 
twelve thousand. 

Q. What kind of corn ? 

A. What we call A No. 2—mixed corn. 

Q. At what price were you to sell that corn for; what was the 
price agreed upon ? 

A. £1.8.2} (sterling). 

Q. Were these all the conditions mentioned in your sale to that 
house ? 

A. The shipment to be made such and such a time. 

Q. What time? 

A. June loading. It was exactly on the same conditions as this 
Bangston No. 1. 

Q. If it was the same conditions as in the contract made with 
Gomila & Co. how is it that you cannot recollect the date of it or 
before or after ? 

A. Well, possibly it was not exactly the same date, but both were 
from Mr. Gomila; perhaps it may be one or ten days afterwards. 

Q. Which contract did you make first—the contract with Gomila 
& Co. or the contract with Stekkebrye & Hiralsoe, of- Copenhagen ? 

A. The contract with Mr. Gomila was made on an order from the 
other side. With that order I went down to Mr. Gomila and asked 

him if he was willing to sell me on those conditions. My 
133 contract on the other side was the consequence of that con- 
tract marked Bangston No. 1—the contract with Mr. Gomila. 

Q. You made the contract with Gomila & Co. first? 

A. Yes, sir. You asked me if this contract was made first before 
I made it on the other side, and I state that on the cable receipt 


Lage th AE CR Eke 


— 


iS J. H. W. CULLIFORD ET AL., &¢., VS, A. J. GOMILA ET AL., &¢. 


from the other side I went down to Mr. Gomila and asked him if he 
was willing to sell me on these conditions, and he said yes, and then 
the contract was made. 


By Mr. BeckwirH: 


Q. Did you make this contract with Gomila & Co., as shown in 
the document Bangston No. 1, for yourself, as principal, or for the 
firm of Stekkebrve & Hiralsoe, of Copenhagen, as principal ? 

A. For myself as principal. 

Q. How much money have you remitted toStekkebrye & Hiralsoe, 
of Copenhagen ? 

A. Well, I must see my books first. 

Q. Did you remit them any money on account of this contract ? 
Yes or no. 

A. Well, I must say no, sir. 

Q. Then you have never remitted to them any portion of this 
$3,194.29 which vou say Mr. Gomila paid you ? 

A. No, sir; I never done so. 

Q. W hy have you not done so? 

A. Because they have no right to claim it. 

Q. And they have never made any claim on you for it? 

A. No, sir. 

Q. Then you did not sustain any loss, did you, to them ? 

A. No, sir; not to them. 

Q. If you did not sustain any loss to them and you give 

134 _—i their names as the purchasers of this corn from you at a cer- 
tain price, through whom did you sustain loss ? 

A. I have lost because Mr. Gomila did not carry out his contract. 

Q. You say that a part of that $3,194.29 paid to you by Mr. 
Gomila was for commissions here ? 

A. It is all commissions here. 

Q. It was all your commissions here? 

A. Yes, sir. 

Q. Your commissions here on what ? 

A. On the contract. 

a Explain that. On what contract? 

On ten thousand quarters. Mr. Gomila owed me ten thou- 
aa quarters on such and such conditions and he did not carry out 
his contract. Then I could not get my commissions and I claimed 
them from him; that is the difference in price between here and the 
other side. 

Q. You state that you sold some grain to Stekkebrye & Hiralsoe, 
of Copenhagen ? 

. Yes, sir. 

At how much a quarter ? 

A. £1.8.1} per quarter. 

. And you did not deliver it to them? 
. No, sir. 

And they never made any complaint to you because you did 
not deliver it to them ? 
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A. No, sir. 

Q. Was that free of freight—your contract with them? 

A. Cost, freight, and insurance we call it in commercial 
135 terms—cost, freight, and insurance. That is what the stuff 
cost, plus freight and iusurance. 

Q. Corn went down in price? 

A. Certainly; yes, sir; very heavily, too; but I could not lose my 
commissions for that. If Mr. Gomila could not carry out his con- 
tract I should not lose my commission. 

Q. Do you remember what the fall in price of corn was during the 
month of June, or between the 7th and the 30th of June? 

A. It must be two shillings sterling per quarter. 

@. Between the 7th and the 30th of June? 

A. Yes,sir. Well, I cannot tell you the exact date, but when the 
cargo was loaded I remember it was very much down. 

. Who furnished this cargo to the Deronda? 

A. «/Gomila. 

Q. Did you not furnish it? 

A. No,sir. Mr. Gomila, being the seller to me free on board, he 
had to put it on board. 

Q. Did you not attend to the loading of the ship in any way ? 

A. The only supervision I had was about the weight. 

Q. You said that the vessel did not carry the ten thousand quar- 
ters? 

A. Yes, sir; I did. 

Q. Did she not go away from this port with the ten thousand 
quarters in her? 


Mr. Gurley objects to this question on the ground that it is a 
mnatter of no moment, so far as this issue Is concerned, whether the 
vessel left at a subsequent period with any given quantity of 
136 cargo; the only question at issue is, Did it fill this contract 
and leave this port at the time contemplated by the charter 

with the necessary cargo? 


A. Yes, sir; she did. When the shipment ought to be done, the 
30th of June, she had uot the quantity stipulated by my contract, 
and after that she had some other things which I had nothing to do 
with. 

Q. But after that did she have the quantity ? 

A. I believe so. 

Q. And went away with the stipulated quantity ? 

A. I believe so. I had nothing more to do with the steamer when 
she did not come up to my contract; I refused her. 

Q. It was your contract that the steamer was loaded under? 

A. Yes, sir. 

Q. Did she not go away from this port with the same corn on her 
that was put on her under your contract ? 

A. The same corn ; yes, sir. 

Q. It was not taken out of her and somebody else’s corn put in? 

A. No, sir. 
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Q. And therefore she went away from here loaded under your 
contract? 

A. No, sir; not on the original contract. 

Q. Under your contract ? 

A. No, sir; not under my contract. 

Q. Under whose contract was she loaded when she went away from 
this port? 

A. That is entirely different from this contract. 

Q. What contract was it? She was loaded under your 
137 contract up to within a small quantity ? 
A. Yes, sir. 

Q. And she went away from here with all that corn that you 
put in? 

A. Yes, sir. 

Q. The only difference being that after the 30th of June the bal- 
ance was put in her and she went away with that? 

A. Yes, sir. 

Q. Do you know what time she sailed away from this port? 

A. It must be between the 15th and the 20th of July. 

Q. Do you know that she sailed about that time? 

A. Yes, sir. 

Q. And she delivered her cargo on the other side ? 

A. Yes, sir. 

Q. You have advices from the other side that she arrived there 
safely ? 

A. Yes, sir; that she arrived, but not safely. She stranded when 
she got into port on the other side. 

Q. But she got there and delivered her cargo? 

A. Yes, sir. 

Q. How long a time elapsed between the time you took that char- 
ter party first to Mr. De Wolf and then returned and got another one, 
which, you say, was an entirely different charter party and another 
distinct paper, as you also say ? 

A. He made the substitute the same day. 

Q. Did you remain there in the office during the time it was 
being done? 

A. No, sir. 
138 Q. You went to your office? 
A. Yes, sir. 

Q. And you returned to their office and then he delivered it to 
you? 

A. Yes, sir; or he sent it to my office; I don’t know which. 

Q. Did you get the charter party the same day from Mr. Gomila 
that you went to De Wolf € Hammond’s office with it? 

A. Yes, sir. 

Q. Who had given you that charter party; was it Mr. Gomila 
himself? 

A. Mr. Gomila himself. 

Q. What did he give it to you for—to do what with it ? 

A. Because I had to have all the documents ready to send them 
to the bankers who had bought my exchange. 
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Q. What bankers bought your exchange, the Citizen’s Bank or 
A. Carriere & Co.? 

A. Well, I cannot recollect; but I can show you at the office the 
broker’s exchange contract. 

Q. Can you not remember what bank it was that bought your ex- 
change on that shipment ? 

A. No, sir; I sold the exchange to three or four bankers and I 
cannot recollect who bought it. 

Q. How much was paid you on that exchange? 

A. I will have to see my exchange contract. 

Q. Well, about how much ? 

A. About four hundred and eighty-three or four hundred and 
eiglity-four—sixty days. 

Q. What amount? 

A. Fifty or sixty thousand dollars. 
139 Q. And you cannot recollect now what banker it was? 
, A. No, sir; I can produce you my broker’s exchange 

book. 


Q. What became of that bill of exchange? 
A. I refused the cargo. 
Q. You say that you went to the bankers and sold a bill of ex- 
change, if I understand you? ’ 
A. Let me explain. As soon as I sold the cargo I went to the 
bankers and sold exchange. 
Q. You did that? 
A. Yes, sir. 
Q. What was the amount that you sold ? ° 
A. $50,000 or $60,000. I would have to produce my exchange 
broker’s contract. 
Q. Was not that A. Carriere & Son ? 
A. I cannot remember that. I will show you the bill by which 
I sold it to the bankers. 
Q. You got a bill of exchange for $50,000 or $60,000. What be- 
came of that bill? Did it go forward ? 
A. Yes, sir; it did. 
Q. Was it honored ? 
A. Yes, sir. 
Q. Who was it drawn on? 
A. Hambro & Son, London. 
Q. Who paid that bill on the other side? 
A. The same parties. 
Q. How did they get in funds? 
A. I don’t know. 
140 Q. Was that bill ultimately paid out of the proceeds of 
any cargo of corn? 
A. Well, I do not understand your question. I don’t know how 
they did on the other side. 
Q. You drew that bill, and somebody had to pay it? 
A. Yes, sir; the bankers paid it. 
Q. Who paid the bankers ? 
A. Well, I suppose these people, Stekkebrye & Hiralsoe. 
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Q. How did they get in funds? 

A. I don’t know. I draw on the bankersin London. That is not 
my business. 

Q. Did they have any notice of this bill? 

A. No, sir. 

Q. Did this firm of Stekkebrye & Hiralsoe,in Copenhagen, ever 
ask you to make this bill? 

A. No, sir. 

Q. Then you got $60,000 for nothing? 

A. No, sir. 

Q. You did not send forward the grain,and you sent forward the 
bill of exchange ? 

A. I don’t understand you. I tell you frankly I don’t know what 
you mean. When I drew afterwards on the cargo I got the money 
from the bankers, and with this money I paid Mr. Gomila, so [ had 
not any money. 

Q. The bill that you drew before you bursted this contract was 
sent forward and collected ? 


Mr. Gurley objects to the above, as it purports to put words in 
the mouth of the witness. 


141 Q. You had drawn this bill for $50,000 or $60,000 and got 
the money on it before you condemned Mr. Gumila to pay 

you ? | 

A. No, sir; never. 

Q. Then you never drew the bill ? 

A. I never received money until [ forwarded the cargo. 

Q. Now, you drew a bill of $50,000 or $60,000 against this firm 
in ee and pledged the documents of this cargo to secure 
the bill? 


. Yes, sir. 
. That bill went forward and was paid ? 
. Yes, sir. 


. Then you are $50,000 or $60,000 ahead ? 
. No, sir; Iam not. 

. Because the cargo did not go forward ? 

. Afterwards. 

Was this bill on Stekkebrye & Hiralsoe, of Copenhagen, paid 
ultimately out of the proceeds of the cargo of the Deronda that did 
go forward ? 

A. No, sir; it was not. 

Q. Then you made $50,000 by sending the bill forward with col- 
lateral that did not represent the cargo? 

A. No, sir; because there was a difference in the price between 
the first price and the second price that the cargo sold for. Then 
when we remitted the difference they took up the documents. 

Q. Did this firm of Stekkebrye & Hiralsoe, of Copenhagen, take 
the cargo of the Deronda when it reached Copenhagen ‘ ? 

A. They did, with the difference in price. 
142 Q. Were any new bills drawn ? 
: A. No, sir; no new bills. 
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Q. Then this cargo of the Deronda went forward to the same men 
that you were corresponding with when you made this contract with 
Gomila & Co.? 

A. Yes, sir; afterwards. 

Q. And there were ten thousand quarters of it? 

A. Yes, sir. 

Q. The quantity was correct ? 

A. They took the cargo afterwards. 

Q. Then this arrangement was between you and Gomila & Co. 
to make a forfeiture of the commissions, let the cargo go forward, 
ana let the proceeds of the cargo pay the draft that was originally 
drawn by you? 

A. I do not understand that question. 

Q. Now, who was the shipper and held the documents for the 
cargo that really did go forward on the Deronda? 

\. Finally we rebought the cargo and sent off the documents. 

Q. When did you rebuy the cargo ? 

A. After the auction. 

Q. Then that auction was part of the arrangement also ? 

A. Well, that is not my business. 

2 Who bought the charter party ? 

We bought the cargo at auction. 

*) Who bought the cargo at 

A. A. Carriere. 

Q. Did he pay the draft then that you had drawn ? 

A. We paid it after all. 
143 Q. Yes; because he was the holder of it? 
A. Yes, sir. 
And this arrangement was to secure him for the draft you had 
already given him? 

A. No, sir: there was no draft drawn at all. I had not drawn 
anything on the 30th of June. 

Q. But you were m: aking arrangements to do so with Mr. Carriere ? 

A. Yes, sir; afterwards “when I rebouglt the cargo. 

Q. You said the documents or charter party from Gomila to de- 
liver to the man who had bought your bills,orthe bank. I presume 
that when you called for the “charter party you had sold the ex- 
change ? 

A. Yes, sir. 

Q. Well, that was before the auction sale? 

A. It was the same time. 

Q. Now, is it not true that there was an arrangement between 
you and Mr. Gomila and whoever held the bills that you had drawn 
that you should go through this scheme, or private auction sale, 
and let the cargo forward to cover the bills that you had already 
drawn ? 

A. No, sir; because there was no bill already drawn. 

Q. What, did you want a charter party then, at the time you sur- 
rendered it to De Wolf & emanate as collateral security fora bill, 
if no bill had been drawn ? 

A. Because on the 30th June I thought the contract was all right, 
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Q. How did they get in funds? 

A. I don’t know. I draw on the bankersin London. That is not 
my business. 

Q. Did they have any notice of this bill? 

A. No, sir. 

Q. Did this firm of Stekkebrye & Hiralsoe,in Copenhagen, ever 
ask you to make this bill? 

A. No, sir. 

Q. Then you got $60,000 for nothing ? 

A. No, sir. 

Q. You did not send forward the grain,and you sent forward the 
bill of exchange ? 

A. I don’t understand you. I tell you frankly I don’t know what 
you mean. When I drew afterwards on the cargo I got the money 
from the bankers, and with this money I paid Mr. Gomila, so [ had 
not any money. 

Q. The bill that you drew before you bursted this contract was 
sent forward and collected ? 


Mr. Gurley objects to the above, as it purports to put words in 
the mouth of the witness. 


141 Q. You had drawn this bill for $50,000 or $60,000 and got 
the money on it before you condemned Mr. Gomila to pay 
you? 

A. No, sir; never. 

Q. Then you never drew tlie bill ? 

A. I never received money until I forwarded the cargo. 

Q. Now, you drew a bill of $50,000 or $60,000 against this firm 
in Copenhagen and pledged the documents of this cargo to secure 
the bill? 

. Yes, sir. 

. That bill went forward and was paid ? 

. Yes, sir. 

Then you are $50,000 or $60,000 ahead ? 

. No, sir; Iam not. 

. Because the cargo did not go forward ? 

. Afterwards. 

Was this bill on Stekkebrye & Hiralsoe, of Copenhagen, paid 
ultimately out of the proceeds of the cargo of the Deronda that. did 
go forward? 

A. No, sir; it was not. 

Q. Then you made $50,000 by sending the bill forward with col- 
lateral that did not represent the cargo”? 

A. No, sir; because there was a difference in the price between 
the first price and the second price that the cargo sold for. Then 
when we remitted the difference they took up the documents. 

Q. Did this firm of Stekkebrye & Hiralsoe, of Copenhagen, take 
the cargo of the Deronda when it reached Copenhagen ? 

A. They did, with the difference in price. 
142 Q. Were any new bills drawn ? 
. A. No, sir; no new bills. 
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Q. Then this cargo of the Deronda went forward to the same men 
that you were corresponding with when you made this contract with 
Gomila & Co.? 

A. Yes, sir; afterwards. 

Q. And there were ten thousand quarters of it? 

A. Yes, sir. 

Q. The quantity was correct ? 

A. They took the cargo afterwards. 

Q. Then this arrangement was between you and Gomila & Co, 
to make a forfeiture of the commissions, let the cargo go forward, 
ana let the proceeds of the cargo pay the draft that was originally 
drawn by you? 

A. I do not understand that question. 

Q. Now, who was the shipper and held the documents for the 
cargo that really did go forward on the Deronda? 

A. Finally we rebought the cargo and sent off the documents. 

Q. When did you rebuy the cargo ? 

A. After the auction. 

Q. Then that auction was part of the arrangement also ? 

A. Well, that is not my business. 

Q. Who bought the charter party ? 

A. We bought the cargo at auction. 

Q. Who bought the cargo at 

A. A. Carriere. 

Q. Did he pay the draft then that you had drawn ? 

A. We paid it after all. 
143 Q. Yes; because he was the holder of it? 
A. Yes, sir. 

Q. And this arrangement was to secure him for the draft you had 
already given him? 

A. No, sir; there was no draft drawn at all. I had not drawn 
anything on the 30th of June. 

Q. But you were making arrangements to do so with Mr. Carriere ? 

A. Yes, sir; afterwards when I rebought the cargo. 

Q. You said the documents or charter party from Gomila to de- 
liver to the man who had bought your bills, or the bank. I presume 
that when you called for the charter party you had sold the ex- 
change? 

A. Yes, sir. 

Q. Well, that was before the auction sale? 

A. It was the same time. 

Q. Now, is it not true that there was an arrangement between 
you and Mr. Gomila and whoever held the bills that you had drawn 
that you should go through this scheme, or private auction sale, 
and let the cargo forward to cover the bills that you had already 
drawn? 

A. No, sir; because there was no bill already drawn. 

Q. What, did you want a charter party then, at the time you sur- 
rendered it to De Wolf & Hammond as collateral security fora bill, 
if no bill had been drawn ? 

A. Because on the 30th June I thought the contract was all right, 
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and therefore a few days afterwards I asked Mr. Gomila for the char- 
ter party. 

Q. On the 30th June you were the charterer of the ship your- 

self? 
144 A. I was not. 
Q. Then, in your opinion, this contract between the ship 
and you, and that you were the charterer of it, is not any account ? 

A. There could not be such an understanding, because my char- 
ter party was in the name of E. Forestier & Co., and was exactly 
of the same date as the first original, made in the name of Mr. Go- 
mila. 

Q. There were not two charter parties out, one to you and the 
other to Gomila & Co. ? 

A. No, sir; the original was given to Mr. De Wolf. 

Q. Do I understand you to say that it is your opinion of law and 
fact that after you delivered up the charter party of Gomila & Co. 
to De Wolf & Hammond, the agents of the ship, and they, at your 
request, had cancelled that charter party and given you a charter 
party of the same ship to you in your name, that you were not the 
charterer of that ship? 


Mr. Gurley objects on the ground, first, that it is the province of 
the court and not of the witness to give an opinion as to the law; 
second, because the question is so framed that from the imperfect 
knowledge of the English language by the witness it is impossible 
for him to understand it. 


A. No, sir. 

Q. Who, then, had the charter of that ship? 

A. The original charter party was left in the hands of De Wolf & 
Hammond, and what they did with it I don’t know. 

Q. Did you believe or expect for a moment that De Wolf & Ham- 
mond, with an existing charter party out to Gomila & Co., would 

give a charter party for the same voyage to you? 
145 A. Well, he gave it to me. He got the original charter 
party of Gomila & Co. and gave me another one. 

Q. That did not make you the charterer of the ship at all? 

A. No, sir; that it can never do, because there was only a substi- 
tution of the names. 

Q. That is the difference between two men’s promissory notes. 
If I promise to pay $10,000 aud sign my name to it I will have to 
pay it, and if you sign it you still say it is my obligation. 

A. Well, in my opinion it is not. 


By Mr. McConnEL: 


Q. You wanted your buyer to think it was your charter party ? 

A. Yes, sir. 

Q. And therefore you wanted all documents made out in your 
name? 

A. Yes, sir; in the name of E. Forestier & Co. 
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By Mr. BeckwitH: 


Q. Did Mr. Gomila know you were going to do that? 

A. No, sir; he never did before. 

Q. When did he first know it? 

A. I don’t know. 

Q. You knew this was the ship upon which this grain was to go 
forward ? | 

A. Not when I made this contract. 

Q. But when you surrendered the charter party ? 

A. Yes, sir; then first it was that I knew it. 

Q. And it was after you had taken this churter party in your own 
name that you made this claim for damages against Gomila & Co.? 

A. Yes, sir. 

Q. Now, at what precise date did you and Gomila & Co. agree and 

settle upon the amount of money that he was to pay you? 
146 A. Well, my statement will show that. 
®. You cannot state ? 
A. No, sir. 
Q. Was it the date the check was given ? 
A. Yes, sir. 

Q. That appears to be the 7th of July, 1883; it was that date that 
you settled? 

A. Yes, sir. Well, the best is to see the statement. The check 
can be paid after the statement is made out. 

Q. Do you think it was the same date that he gave you the check? 

A. Yes, sir; the first letter we wrote to Gomila & Co. was on the 
Sth of July. 

Q. When did you finally settle this matter; was it on the date of 
the check? 

A. Yes, sir; it must be so. 

Q. Who held the bills of lading and the charter party under 
which the Deronda earried her cargo and delivered it? 

A. I turned it over to Mr. Gomila when they received the cargo— 
returned all documents. 

Q. But I ask you who held the bills and the copy of the charter 
party under which the Deronda completed the voyage and delivered 
her cargo ? 

A. Finally, when she completed it? 

Q. Yes. 

A. Well, we were the final persons, after all. 

Q. Did you attach these bills to some draft? 

A. Yes, sir. 

Q. Did you attach any copy of the charter party to that 

draft ? 
147 A. Yes,sir; always. 
Q. Did vou not attach to that draft a copy of the charter 
party that you got for De Wolf & Hammond? 

A. Yes, sir. 

Q. Did Mr. Gomila send that vessel forward, or you? 

A. We rebought the cargo and then it was ours. 
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Q. Just at what minute did Gomila & Co. cease to be the char- 
terers of that ship and you became the charterers of that ship? 

A. You know that, in my opinion, [ was not the charterer of it. 

Q. In your opinion, even after it went forward, and although you 
attached your charter party to the bill of exchange, you were not 
the charterer of the vessel ? 

A. No, sir; you could have bought the cargo yourself, and then 
you would be the charterer. 

Q. Then you attached to that bill of exchange a charter which 
you did not own, nor that Mr. Gomila owned either? 

A. The name was substituted. 

Q. The name does not make any difference in a charter party ? 

A. Yes, sir; it does. 

Q. Who owned that charter party ; Mr.Gomila did not ? 

A. When Mr. Gomila did not do his contract [ had nothing to do 
with the charter party. 

Q. You sent her forward afterwards ? 

A. Yes, sir. 

Q. Under what charter party ? 

A. The same charter party given to me by Mr. De Wolf & Ham- 
mond before the steamer was loaded served all the time. 

Q. I will ask you if you have any correspondence with 

148 either your bankers or with this firm of Stekkebrve & Hiral- 

soe, of Copenhagen, relative to the cargo that really did go 
forward in the Deronda ? 

A. Yes, sir; Mr. Forestier himself was in Copenhagen when the 
rebuying was ended. 

Q. I do not ask you about the rebuying. I ask you if you have 
any correspondence and statements of account or anything relative 
to the cargo that did go forward after you say you bought it. 

A. I believe I can produce them. 

Q. Will you produce all of the correspondence ? 

A. Yes, sir. 

Q. Have you got any account of the grain delivered ? 

A. No, sir. 

Q. Did you get any more commissions ? 

A. No,sir. 

Q. Whatever commissions you got from Mr. Miller—answer for 
the entire cargo—the consignees never paid you commissions at all ? 

A. No, sir. 

Q. Did you ever receive any commissions unon the cargo of the 
Deronda other than the commissions you got from Mr. Gomila ? 

A. I believe so; I cannot see about it. 

Q. Is it not true that you got another set of commissions out of 
Stekkebrye & Hiralsoe, of Copenhagen ? 

A. I must see about it in my books. 

Q. What is your impression; did you or did you not ? 

A. I believe I did. 

Q. What amount? 
149 A. Well, I must see that. 
Q. About what amount ? 
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A. Icannot say. I must see about it. 

Q. Have you ever returned to Gomila & Co., or to anybody for 
them, any portion of the commissions you see is represented by the 
check marked “ Bangston No. 2?” 

A. No, sir; none. 

Q. Do you know — or have you received from Stekkebrye & 
Hiralsoe, of Copenhagen, a statement of the exact amount of corn 
delivered by the Deronda ? 

A. No, sir; because as soon as a steamer gets into accident I have 
nothing to do with the steamer, and therefore they need not give 
me any account about the cargo. 

Q. How do you know she get into an accident? 

A. Because I saw it in the paper. 

Q. Have you any correspondence about it ? 

A. No, sir. 

Q. Have you ever drawn on Stekkebrye & Hiralsoe, of Copenha- 
gen, or their bankers for any commission ? 

A. No, sir, 

Q. Did you take or reserve any commission out of this $50,000 or 
$60,000 draft ? 

A. That is what I tell you I must see what I have done about it. 

Q. Do you know how longa voyage this vessel had in getting 
there? 

A. No, sir; I don’t recollect exactly. 

Q. Do you know or will your correspondence show when the corn 
was delivered to Stekkebrye & Hiralsve, at Copenhagen ? 

A. No, sir. 
150 Q. Has there been any reclamations madeon you by Stekke- 
brye & Hiralsoe? 

A. No, sir. 

Q. Do you know of any.reclamations made upon the ship? 

A. No, sir. 


By Mr. McConneE Lv: 


Q. Did you make any effort to get another ship in this port on 
the 30th of June? 

A. No, sir. : 

Q. Was there any other ship in this port that you could get be- 
sides the Deronda going to Copenhagen ? 

A. I don’t believe so. 

Q. That is, you believe there was not another? 

A. No, sir. 

Q. There were plenty of other ships in this port, other steamers, 
going to Europe, but none going to Copenhagen ? 

A. Well, I do not think there was any. In fact, [I do not remem- 
ber. 


By Mr. BeckwitH: 


Q. Did you make any new contract with Stekkebrye & Hiralsoe, 
of Copenhagen, for this grain after you say you bought it? 
A. Yes, sir. 
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Q. What was that? 

A. On anoiher basis. 

Q. What other basis—price or quantity ? 

A. Price. 

Q. Had you not the cargo to deliver them ten thousand quarters 
on that ship? 

A. Then they knew there were ten thousand quarters on it. 

Q. But in your iast contract it was for ten thousand quar- 

ters? 
15] A. Yes, sir. 
Q. You complied with that contract? 
A. Yes, sir. 


By Mr. McConne.Lt: 


Q. Yousay you rebought the cargo? 
A. Yes, sir. 
Q. From whom ? 
A. From J. B. Camors. 
Q. How much did you pay him for it? 
A. I will have to see that from my books. 
Q. Could you not tell without looking at your books? 
. Yes, sir. 
Was your contract with him in writing? 
. No, sir. 
It is entered in your books, then ? 
No, sir; it is not on the books. 
. Give me the particulars of that contract with J. B. Camors. 
. Well, he sold me the cargo. 
. How much did he sell you and at what rates—all the partic- 
ulars? 

A. I don’t remember now. 

Q. It was all verbal—nothing in writing? 

A. No, sir; it was all verbal. 

Q. All your other acts with these parties are in writing excepting 
this with J. B. Camors? 

A: Yes, sir. 

Q. What did you buy from J. B. Camors ? 

A. The cargo of the Deronda. 

Q. Is that all ? 

A. Yes, sir. 
152 Q. Nothing else ? 
A. Nothing else. 
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By Mr. Beck wita: 


. Did you buy this cargo for a lump sum ? 

No, sir; I believe the price was so many cents a bushel. 
. That was all he sold you? 

. Yes, sir. 

Did you pay for it in a check ? 
Yes, sir. 


>rPOPOro 


J. H. W. CULLIFORD ET AL., &¢., VS. A. J. GOMILA ET AL., ce. 89 


That was in writing, was it not? 
. Yes, sir. 
. On what bank ? 
I do not remember that; I would have to see about it. 
Have you got the check ? | 
. I will have to see about it. 
. What was about the amount of the check ? 
. Ido not remember. 
. Did you draw that check against the proceeds of the $50,000 or 
$60,000 draft ? 
A. No, sir. 
Q. Will you produce that check ? 
A. Yes, sir. 
Q. You can produce it? 
A. Yes, sir. 


OrOrororo 


By Mr. McConnetx: 


Q. You can see what bank it was on, and the amount and what 
date you gave it? 

A. Yes, sir. 

Q. And whether it was paid’or not? 

A. Yes, sir. 
153 Q. Could you not tell what the amount was within $25,000 
or anything of that kind? 
A. No, sir. 


By Mr. BeckwitTH: 


Q. Did you pay for that grain out of the proceeds of the $50,000 
or $60,000 draft that you drew against that cargo? 

A. | never drew $50,000 or $60,000. 

@. You drew some draft? 

A. Yes, sir. 

Q. You told us awhile ago that it was $50,000 or $60,000? 

A. Yes, sir; that I sold exchange; not what I drew. 

Q. You had to draw to get the exchange? 

A. Yes, sir. 

Q. Did you sell it out of the proceeds of that exchange? 

A. Yes, sir. 

Q. You drew it out of the proceeds of this exchange? 

A. Yes, sir. 


The cross-examination of the witness is suspended until he pro- 
duces the documents referred to in his examination and which he 
has promised to produce. 


By Mr. GuRLEY: 


Q. Relative to this exchange, when did you actually draw that 
exchange on the cargo of the Deronda for the June shipment? 


A. I never drew that. 
12—290 
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Q. Why did you not draw it? 
A. Because the cargo was refused and I could not draw it; I was 
not authorized to draw it. 
154 Q. Then the sale that you made of that exchange, or the 
agreement for the sale of that exchange, was never delivered ? 

A. No, sir; never delivered. 

Q. With the failure of the vessel to load the ten thousand quar- 
ters it fell to the ground—the agreement about the exchange? 

A. Yes, sir. 

Q. The draft, then, which you actually did draw was drawn whien, 
or about when? 
. About the 10th or 12th of July. 
Upon what was that draft based ? 
. Based on the price I sold on the other side. 
. Was that the first or second sale? 
. The second sale. 
. At what price did you make that second sale? 
Well, I will have to see that; I believe it was twenty-five shil- 
lings aud six pence; but I am not sure of that. 

Q. When you speak of your commissions what do you mean ; do 
you mean the difference in the price, or explain what you do mean? 

Q. By commissions | mean the difference of the price from Mr. 
Gomila, and I have to add all the insurance and expenses incurred 
on the risk of the voyage and my commissions. That makes the 
difference between his price and my price on the other side. 

Q. Then it really is the difference between the buying and selling 
price ? 

A. Yes, sir. 

Q. That fixed the amount of the commissions ? 

A. Yes, sir. 


155 Mr. McConnell objects to the last two questions as leading. 


| POPOPO> 


Q. Then explain again, and in your own language, what your 
commission cousists of. What is your commission as you charge 
it in this case ? 

A. It is about three or four per cent. 

Q. That was the actual amount? 

A. Yes, sir. 

Q. How do you arrive at it? How do you make the calculation 
to know how much you shall charge as commission? Is there any 
agreed commission ? 

A. No, sir; I always get as much as I can; if I can buy cheap 
and sell dear, as everybody does, I take it in. 

Q. If you can buy cheap and sell dear, the difference is your com- 
mission ? 

A. Yes, sir. 

Q. Your commission depends upon the price that you buy at and 
the price at which you sell ? 

A. Yes, sir. 

Q. Now, then, this contract that you had to deliver on the other 
side, the June loading. If the Deronda had loaded the ten thou- 
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sand quarters would your buyer have been bound to you at the 
price you have already stated ? 


Mr. McConnell objects to the question as leading. 


A. Yes, sir. 

Q. Would you have made anything if your purchaser had taken 
the sale ? 

A. I would have made the same thing as I do now. 


Mr. Beckwith objects to this testimony on the ground that 

156 _— there is no stipulation inthe charter party requiring the vessel 
to load in June, and there never was any—no time whatever 

fixed in the charter party within which the vessel was to take the 
argo, and nothing in the libel alleges that any such time was stated. 


Q. What commission did you make on the second sale ? 

A. I do not remember; I will have to see, as I said before. 

Q. Was it a continuation of the same contract or entirely differ- 
ent and separate ? 

A. Entirely different. 

Q. What is your native language ? 

A. Swedish. 

Q. Have you a thorough and perfect understanding of the Eng- 
lish language ? 

A. I must say no, sir; I must repeat again that I have not a good 
understanding of the grain business. 


By Mr. BeckwitH: 


Q. The printed portion of the contract marked “ Bangston No. 
1” appears to have been erased or crossed out. Will you look at 
the contract and state when that portion of the contract was crossed 
out? 

A. It was made at the same time, because all these conditions 
were superfluous. 

Q. It was in its present shape when it was executed ? 

A. Yes, sir. 

Adjourned to Monday, December 4, 1883, at 3 o’clock p. m. 


157 GomILA & Co. 
vs. No. 11965. 


CuLLIFORD & CLARK. 


New Orveans, December 5, 1883. 
Testimony resumed on behalf of the libellants this day. 
Present: J. Ward Gurley, Jr., Esq., for the libellants; James Me- 
Connell, Esq., for the respondents. 
B. F. Banaston recalled for the libellants: 
By Mr. GuRLEY: 


Q. Have you produced the letters, telegrams, and documents which 
were called for on your last examination ? 
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A. Yes, sir; I have got them all here. 
Q. The first one is your copy of the charter party ? 
A. Yes, sir. 


Mr. Gurley offers in evidence Exhibit “ Bangston No. 3.” 

Mr. McConnell objects to it because it appears to have endorse- 
ments upon it in writing having no connection with the testimony 
of this witness or to any matter relevant to the pleadings in this 
case, and, therefore, irrelevant and res inter alias acta. 


Q. When, where, and from whom did you get this charter party 
marked “ Bangston No. 3?” 

A. From J. B. Camors & Co. 

Q. When did you get it? 

A. On the 14th of July, when the resale of the Deronda took 

lace. 

Q. That is the charter party that you got at the time of the second 
purchase that you speak of? 

A. Yes, sir. 


158 This testimony and all testimony in connection with it is 
objected to by Mr. McConnell as irrelevant under the plead- 
ings. 

Q. Was that the charter party handed to you at the time of 
your purchase? Was it part and parcel of the purchase, or was it 
separate ? 

A. It was sold with all the documents. 

Q. What were the other documents ? 

A. The bills of lading of the cargo of the steamer Deronda. 

Q. Now, the next document called for is what? 


Mr. McConnell objects to the testimony of the witness unless he 
produces all the documents he refers to. 


Q. Have you got such documents? Have you got the bill of 
lading ? 

A. No, sir; I have not got the bill of lading. 

Q. Why not? 

A. Because when I bought the cargo I gave it to the bankers that 
bought the exchange. 

Q. Have you got the bill of the purchase ? 

A. Yes, sir. 

Q. Produce that. 

A. Yes, sir; there it is. 


Mr. Gurley offers in evidence Exhibit Bangston No. 4. 
Mr. McConnell objects to it as res inter alias acta. 


Q. Is there any other paper that you got at the same time? If 
so, please produce it. | 


A. I have got the check that I gave to J. B. Camors & Co. 


Mr. Gurley offers in evidence the check marked Bangston No. 5. 
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159 Q. The next document which was called for on vour last 
examination, I believe, was the brokers’ contract for the sale 
of the exchange for the June deliver vy? 
A. Yes, sir. 
Q. Have you got it? 
A. Yes, sir. 


Mr. Gurley offers in evidence Exhibit “ Bangston No. 6.” 
Mr. McConnell objects as above. 


Q. That is the paper that you were asked about on your cross- 
examination by Mr. Beckwith, is it not? 

A. Yes, sir; that is so. 

Q. The documents next that he asked you for were the cablegrams 
and correspondence with Stekkebrye & Hiralsoe relating to the first 
sale? 

A. Yes, sir; there is the first letter of the 6th June, which states 
all the conditions; that is their own letter. 


Mr. Gurley offers in evidence Exhibit “ Bangston No. 7.’ 
Mr. McConnell objects as above. 


Q. That is the letter; now where is the cable? 

A. The cable about the buying? I have not got the cables about 
the buying, of the transaction in that letter marked “ Banugston No. 
7,” but I can produce them. 

Q. What cables have you got? 

A. I have got the cable refusing the steamer Deronda. 


160 Mr. Gurley offers in evidence Exhibit Bangston No. 8. 
Same objection. 


Q. What is the next one? 

A. The cable in which they state they would accept the Deronda 
at twenty-five shillings. 

The cablegram is in cypher, and the witness translates it as fol- 
lows: “We will accept Deronda; twenty-five shillings; cable at 
once.” 


Mr. Gurley offers in evidence Exhibit Bangston No 9. 


Q. They also called for the account you rendered to Gomila & 
Co.; have you got that? 

A. Here it is. 

Q. What is that (letter press) you are now handing to Mr. McCon- 
nell? 

A. One is a copy of a letter written at that time to Mr. Gomila 
and the other is the account. 


Mr. Gurley offers in evidence Exhibits Bangston No. 10 and Bang- 
ston No. 11. ae 
Same objection by Mr. McConnell to both exhibits. 


Q. I believe you stated the other day that you had gone to Gomila 
& Co.’s office and gotten from them the charter-party, which they 
had, of the steamer Deronda ? 
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A. Yes, sir. 
Q. Do you know whether or not Mr. Gomila had begun the load- 


ing of that steamer under that charter-party at that time? 

A. Yes, sir; they had already begun to load the ship when 
161 =I got the charter party from them. 

Q. Have you got the lot of cables relating to the second 
sale, which were called for on your cross-examination the other day ? 
If you have, show them to counsel for the respondents for his exam- 
ination. 

Witness hands Mr. McConneli a tied roll of papers, marked on 
first page Bangston No. 12, as being copies of cablegrams sent by E. 
Forestier & Co. to Stekkebrye & Hiralsoe, of Copenhagen, with the 
English translations thereof. 

The witness also produces the cablegrams marked Bangston No. 
13, Bangston No. 14, Bangston No. 15, Bangston No. 16, Bangston 
No. 17. and Bangston No. 18, which he states are the cables received 
from Stekkebrye & Hiralsove, of Copenhagen, relating to the steamer 
Deronda, some of them, and some of them from Mr. Forestier him- 
self, who was then at Copenhagen at that time, the signature to the 
cables showing who sent them. Witness also states that these are 
not all of the cablegrams; there are some left in his office through 
oversight, and they will be produced. He states there is only one 
cablegram at his office that he has not produced. 


The same objection to these documents severally as before is made 
by Mr. McConnell, as being res inter alias acta and irrelevant under 
the pleadings. 


And in further response made to the call of counsel for respond- 
ents witness now produces, first, the exchange brokers contract 
of the resale of the cargo of the steamer Deronda, marked Bangston 
No. 19. 

Same objection. 


Also the letter from Stekkebrye & Hiralsoe, dated 12th July, 
162 1883, relating to the price and condition of the second sale of 
the steamer Deronda, marked Bangston No. 20. 


Same objection. 


Also the letter from the same parties, dated the 17th July, 1883, 
stating that they did not understand why the Deronda took five 
hundred quarters more than the first-mentioned quantity, marked 
“ Bangston No. 21.” 


Same objection. 


Q. One of these letters shows, I believe, that you sold at twenty- 
six shillings ? 

A. Yes, sir. 

Q. And the cable shows that you afterwards remittedJhow much ? 

A. £1,500.0.0 sterling. 

Q. Why did you do that—what was it for? 
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A. To cover the difference estimated as the loss, owing to the con- 
dition in which the Deronda was loaded and shipped. 

Q. Do vou know what that arises from ? 

A. Their own letter states that, the cargo having been delayed so 
much, the risk of the voyage being so great, and the increase of the 
amount shipped, it was to cover the risk that I remitted the £1,500 
sterling. 


Recross-examined by Mr. McConneti: 
Q. Have you now produced all the documents that you sent to the 


house of Stekkebrye & Hiralsve, of Copenhagen ? 
A. Yes, sir. 
163 Q. The copies that are contained in the exhibit marked 
“ Bangston No. 12.” I see that these telegrams begin on the 
30th of Juneand end on the 28th July? 

A. Yes, sir. 

Q. I understood you to say awhile ago that you had seni them a 
telegram between the 3d and the 9th of July? 

A. No, sir; it wasthe telegram I received from them ; — is miss- 
ing from there. 

Q. You sent them no telegrams, then, between the 3rd and the 
9th ? 

A. No, sir. 

Q. All the telegrams that you sent them about the Deronda are 
eopied in these papers,marked “ Bangston No, 12?” 

A. Yes, sir. 

Q. Have you furnished all the replies that they sent to you on 
the subject of the Deronda, or have you not some of them stili in 
your office? 

A. Well, it is possible I have some more. 

Q. The call that we made the other day was for the production 
of all the written documents that you have on this subject. Why 
did you not produce them all to-day ? 

A. I thought these were the most interesting. 

Q. You have produced here three letters from Stekkebrye & 
Hiralsoe, dated the 6th June, the 12th of July, and the 17th of July, 
1883. 

A. Yes, sir. 

Q. Are these the only letters that you received from them with 

regard to this transaction ? 
164 A. These are the only letters relating to the Deronda. 
Q. You received no other letters from them regarding that 
transaction of the Deronda? 

A. No, sir. 

Q. Have you produced copies of the letters that you wrote to them 
on that subject ? 

A. Yes, sir. 

Q. Are they here now? 

A. No, sir. : 

Q. You were asked to produce all the correspondence and letters 
on the subject of this transaction. 
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. A. Yes, sir. 
Q. Why did you not produce your letters in reply to them or in 
reply to those that were written by Stekkebrye & Hiralsoe ? 
. I would have to bring the books. 
You would have to bring copies ? 
Yes, sir; but these letters state the same as mine. 
I want copies of these letters. 
Yes, sir. 
How many are there? 
I cannot say how many. 
You will copy them and produce them at the next examina- 


Sorororers 


tion | 2 
A. Yes, sir. 
Q. In the letter marked here “ Bangston No. 20” I find a tele- 
grain which you sent them; it is in cy pher; please translate it. 
A. I cannot do it now. 
,Q. Probably the key at your office will assist you in deciphering 
’ that ? 
165 A. Yes, sir. 
Q. Will it assist you ? 
A. Yes, sir; if you want a literal translation it will. 
Q. I want a literal translation of the telegrams in the letters of 
the 6th June and the 12th July from Stekkebrye & Hiralsoe, marked 
“ Bangston No. 7” and “ Bangston No. 20.” 
A. Yes, sir. le 
Q. And also a translation of the telegram in their letter of July 
17th, marked “ Bangston No. 21.” 
A. Yes, sir. 
Q. You stated in your examination-in-chief that you had a trans- 
action with some bank with regard to the sale of the bill of ex- 
change ? 
A. Yes, sir. 
Q. What bank was that? 
A. The Union Bank. 
Q. Did you have any transaction with regard to the sale of ex- 
change on this property—this shipment of the Deronda—with any 
other bank ? 
A. No, sir. 
Q. Nor with any other bankers? 
A. No, sir. 
Q. Do you know that any other bank or any other bankers had 
any other transaction in-connection with this cargo ? a 
A. Well, I know that Carriere bought the cargo at auction; that 
is all I know. 
Q. Do you know anything about it yourself? That is only hear- 
| say. 
) A. Yes, sir. 
| 166 Q. You do know that they made advances or promised to 
make advances on the shipment of this cargo? 
A. I do not know that. 
Q. Are Carriere & Co. bankers ? 
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. Yes, sir. 
. They are not speculators in grain? 

. No, sir; they are not specially. 

. They are bankers? 

. Yes, sir; they are bankers. 

. You have produced a charter party here, marked “ Bangston 
No. —.” In whose handwriting is that charter party ? 

A. I believe it must be that of Mr. De Wolf. 

Q. Is that the same one that you got from Mr. De Wolf? 

A. Yes, sir. 

Q. I see on the back of this paper, “ Bangston No. 3,” the follow- 
ing words: “ New Orleans, July 14, 1883. The vessel has consumed 
three days in loading the within cargo.” 

A. Yes, sir. 

Q. Whose handwriting are those words in? 

A. I don’t know. 

Q. I see the name of J. B. Camors & Co. under that sentence. 

A. Yes, sir. 

Q. State whether that is in the same handwriting or in a different 
handwriting. 

A. A different handwriting. 

Q. Were you present when either that signature was made by J. 
B. Camors & Co. or those words endorsed on that charter party were 

written ? 
167 A. No, sir. 
Q. You know nothing about that? 

A. Nothing at all. 

Q. It did not interest you ? 

A. Not in the least. 

Q. These words on that charter party and the signature of J. B. 
Camors & Co. there did not interest you in the least? 

A. No, sir. 

Q. Who handed you this document—Mr. J. B. Camors himself? 

A. No, sir; I believe it was the clerk. 

Q. Can you tell me the name of the individual you got it from ? 

A. No, sir; I cannot; I got this document, “ Bangston No. 3,” 
with the bill of lading against this check and the bill from Mr. 
Camors, marked “ Bangston No. 4.” 

Q. When you got tlre bill marked “ Bangston No. 4” you got the 
charter party marked “ Bangston No. 3?” 

A. Yes, sir. 

Q. Did you get it on the day of its date or afterwards ? 

A. The date of the check, July 16th. 

Q. Was this check “ Bangston No. 5” actually paid’at the bank ? 

A. Yes, sir. 

Q. I see it was deposited in the State National Bank. It has 
marked, stainped on its face, “ Union National Bank.” 

A. I don’t know what Mr. Camors done with it when I gave it to 
him. 

Q. But you gave him the check ? 

A. Yes, sir; that is all 1 know. 

13—290 
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Q. And it was a real transaction ? 
168 A. Yes, sir. 
Q. You paid him the money ? 


A. Yes, sir. 

Q. And that is what you paid for that cargo? 

A. . Yes, sir. 

Q. Did not you do that at somebody’s request? 

A. No, sir. | 

Q. How did you know that Camors was the owner of this prop- 
erty ? 

A. He offered the cargo to me. 

Q. That was the only way you knew it? 

A. No, sir. 

Q. He did not show you how he got the letter? 

A. No, sir. 

Q. And you did not know? 

A. No, sir. 

Q. You had bought the cargo from Gomila & Co. originally ? 

A. Yes, sir. 

Q. And you threw it back on the hands of Gomila & Co.? 

A. Yes, sir. 

Q. Did you suppose then that Mr. Camors got his title from Go- 
mila & Co.? 

A. No, sir; I did not know at all about that. 

Q. You knew there was some difficulty about the title? 

A. Yes, sir. 

Q. What was the difficulty ? 

A. The difficulty was between Mr. Gomila and the captain about 


the original charter party. 

Q. And you know that J. B. Camors & Co. did not buy it at 

auction ? 
169 A. Well, [heard that Mr. Carriere, as I told you, bought the 
cargo at auction. 

Q. Did you ask Mr. Camors if he had bought it from Mr. Car- 
riere ? 

A. No, sir. 

Q. Mr. J. B. Camons resides in this city? 

A. Yes, sir. 

Q. Did you have any conversation with Mr. Gomila about pay- 
ing this money to Mr. Camors? 

A. I believe I said to Mr. Gomila that I had bought the cargo. 
That was afterwards. 

Q. From Mr. Camors ? 

A. Yes, sir. 

Q. What did Mr. Gomila say ? 

A. I don’t know what he said; everybody knew I bought the 
cargo. 

Q. I want to know what Mr. Gomila said when you told him you 
bought the cargo from Mr. Camors. 

A. I cannot remember exactly. 

Q. Not exactly ; but can you not remember the substance of it? 
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A. No, sir. 

Q. He did say something ? 

A. I must confess I cannot remember it now. 

Q. What was the original price that you were to pay Gomila & 
Co. for this cargo, in round numbers? Take a piece of paper and 
give it to me as near as you can. 

A. About $51,000. 

Q. What is the meaning of that sentence that is endorsed upon 
the back of that charter party marked Bangston No. 3 that I have 

read to you? 
170 A. That means that it is the custom on every copy of a 
charter party for the owners or agents to put down how 
many days are left or have been used for the loading of the vessel. 
In this case it states that the vessel had consumed three days in 
loading the cargo. In fact, it is to show to the buyer of the cargo 
how many days i is left for aischarging on the other side. 

Q. What was the number of bushels that the Deronda sailed from 

here with ; what was the quantity ? 


Mr. Gomila objects on the ground that the Deronda never com- 
plied with her charter party and did not sail thereunder. 


Q. What was the actual quantity of grain that the Deronda took 
from this port when she sailed from here in the month of July last 
for Copenhagen ? 


Same objection by Mr. Gurley. 


Q. State the quantity in quarters and bushels exactly. 
A. It must be ten thousand and sixty quarters. I am not able to 
give it exactly, but it is about that. 
Q. That is certainly right within what quantity ? 
A. Itis over ten thousand quarters. 
4 She sailed from here, then, with over ten thousand quarters ? 
A. According to the documents that I received. 
Q And you think the surplus was over sixty quarters ? 
A. Yes, sir. 
Now, you received telegrams from the house of Stekkebrye & 
Hiralsoe, of Copenhagen ? 
A. Yes, sir. 
171 Q. You shipped that grain to them ? 
A. Yes, sir. 
They paid you for that grain, did they not ? 
. Yes, sir. 
. What sum of money—did they not 
. Yes, sir. 
What sum of money did they pay you for that corn ? 
Well, I cannot tell you that. 
I want it. 
. Icannot say exactly, but I will furnish you the information. 
. Can you tell me now about how much it was? 
Well, two or three hundred pounds sterling. 
_ What else? That will not do me. 
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A. Well, I will give you the amounts. 
Q. It was for the whole amount of that check marked Bangston 
No. 5? 
. Yes, sir. 
How much more? 
Well, I cannot tell you exactly now. 
. Was it $5,000 or $10,000 more ? 
. It must be between the two sums. 
Between $5,000 and $10,000 more ? 
. es, ar. 
. But you will examine your books and give the amount ac- 
curately ? 
A. Yes, sir. 
Q. I want the cost of the corn to Stekkebrye & Hiralsoe. 
A. 


> 


OPOroro 


Yes, sir; you shall have it. 
Now, you had two transactions with Stekkebrye & Hiralsoe 
for this corn ? 
172 A. Yes, sir. 
Q. The character of the transactions were the same, were 
they not? 

A. No, sir; if they had been the same character they would have 
taken the corn from the beginning. 

Q. Explain what you mean by that. 

A. By the same character, I suppose, in the same condition. If 
the steamer had been in the same position all the time they would 
have taken the cargo as I sold it originally. 

Q. I confess i cannot understand you. I must ask another ques- 
tion, which will assist me in getting at what 1 want. What was 
the purchase price that they were to pay you on the first transac- 
tion ? 

A. Twenty-eight shillings and one and one-half penny. 

Q. Give me the aggregate amount of it all. 

A. Eleven thousand pounds sterling. 

Q. Put it in our currency. 

A. $53,652.50. 

Q. Stekkebrye & Hiralsoe, then, were to have paid, as the pur- 
chase price of this corn on the first transection, $53,652.50; is that 
correct ? 

A. Yes, sir. 

Q. And on the second transaction they did pay you how much? 

A. $50,067.65, about. 

Q, Did your firm receive that amount from Stekkebrye & Hiral- 
soe 7 

A. No, sir; we did not. 

Q. If they were to pay that price, $50,067.65, how is it that they 
did not pay you that? 

A. Because after the second sale, which took place on the 11th July, 

on the 17th or 18th July, they telegraphed us, asking when the 
173 steamer sailed, and we telegraphed them that the steamer 
sailed such and such a day, and in reply to this telegram 
they refused the cargo the second —, stating that they had bought the 
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Deronda as a floating cargo, and could not take a cargo that had 
been so long in port. Then I remitted to Mr. Forestier, in Copen- 
hagen, £1,500 sterling for that reason. 

Q. What was the date of that telegram from them to you stating 
that they would not take this cargo which made you remit the 
£1,500. 

A. The two telegrams of the 26th July, marked Bangston 14 and 
13. Bangston 13 reads: “ Negotiating, referring to our cable yes- 
terday, you must remit immediately, Hambro accept transfer, £1,500 
sterling.” Bangston No. 14 reads: “In any case you must remit 
immediately Hambro, my credit, by cable £1,500. (Signed) For- 
estier.” 

Q. These telegrams do not state that they will not take the cargo 
by the Deronda. I have asked vou for the telegrams in which they 
told you that they would not take the cargo by the Deronda. 

A. Well, Mr. Forestier was down there himself. 

Q. Is there a telegram here now that you have offered in evidence 
which declares that they would not take the cargo of the Deronda? 
If so, produce it. 

A. For the first sale ? 


Witness here produces the telegram marked Bangston No. 15, of 

the 20th July, which reads: “ We have bought Deronda 9,600 quar- 

ters floating on the basis of your cable July 2d. We cannot 

174 accept if the vessel only sailed July 18th. (Signed) Stekke- 
brve.” 

Q. You said your first sale to Stekkebrye & Hiralsoe was for 
$53,652.50 ? 

A. -Yes, sir. 

Q. That was for ten thousand quarters precisely ? 

A. Yes, sir. 

(). Your second sale, which was for $50,067.65 in price, was for 
more than ten thousand quarters of grain ? 

A. Yes, sir. 

Q. How much more? 

A. Well, as I stated to you, about sixty quarters more. 

Q. How many bushels in a quarter? 

A. Eight bushels. 

Q. So that in ten thousand quarters of grain there are eighty thou- 
sand bushels ? 

A. Well, I must explain a little. The grain or maize is lighter 
in weight. It weighs fixty-six pounds to the bushel. Then you 
have to make it up, because a bushel of grain generally states sixty 
pounds, but corn only weighs fifty-six pounds, and then you have 
to make out or add to the quantity if the bushel weighs fifty-six 
vounds. Wheat weighs sixty pounds and corn only fifty-six, so we 
vere to make up the weight by the quantity. 

Q. On that first transaction, the first purchase that you made from 
Gomila & Co., did you not buy that grain at the agents of the other 
parties ? 

A. No, sir; I was my own buyer. 
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175 Q. Nor the second either ? 
A. No, sir; neither. 
Q. In both instances you bought it for account of your own house 
of E. Forestier & Co. ? 
A. Yes, sir. 


By Mr. Guriey: 


Q. You have stated that the ten thousand quarters in price 
amounted to $53,652.50 ; upon what basis do you calculate that? 

A. Ten thousand quarters which Mr. Gomila sold me at sixty 
cents per bushel. 

Q. Mr. McConnell asked you not what price you paid Mr. Gomwila 
for it, but for what price you sold it to Stekkebrye & Hiralsoe. 

A. Well, I stated £1.8.23. The first sale made in Copenhagen 
was for £1.8.13 per quarter of four hundred and eighty pounds. 

Q. And it was on that basis that you calculated the ten thousand 
quarters when you arrived at $55,652.50? 

A. Yes, sir. 

Q. Now, then, at what rate did you make the second sale? 

A. The second sale was made on the basis of £1.6.0. 

Q. What was the difference on ten thousand quarters between 
£1.6.0 and £-.8.14? 

A. That is two shillings and a penny and a half. 

Q. Now many cents per bushel would that amount to, in round 
numbers ? 

A. From six to seven cents per bushel. 

Q. Are you sure that is right; how much will two shillings and 

a penny and a half per quarter amount to per bushel of corn ? 
176 ‘That is what we want to arrive at. 
A. From six to seven cents per bushel; it is a question of 
calculation. 

Q. How many bushels of corn would ten thousand quarters be ? 

A. Eighty-five thousand seven hundred and twelve bushels, but 
ten thousand quarters of wheat would be only eizhty thousand 
bushels. The difference in the result is in the weight of the two 
articles. 

Q. Now, at seven cents a bushel on that many bushels, how much 
would that be in dollars and cents ? 

A. That would make about $5,899.84. 

Q. You have stated that the difference between the price of the 
first sale and the price of the second sale was six or seven cents per 
bushel ? 

A. Yes, sir. 

Q. You have just shown that at the difference of seven cents per 
bushel the amount of the difference between the first sale and the 
second sale would be $5,899.84. 

A. Yes, sir. 

Q. Whereas by your previous examination, in answer to questions 
propounded to you by Mr. McConnell, you show only a difference 
of some $3,600 between the price of the first sale and the price of 


J. H. W. CULLIFORD ET AL., &¢., VS. A. J. GOMILA ET AL., &c. 103 


the second sale; therefore you must have made some mistake, have 
you not; do you understand that question? 

A. No, sir; I do not. 

Q. Now, you told Mr. McConnell that the price of the first sale 
was $53, 652. 50, did you nut? 

A. Yes, sir. 
177 Q. And the price of the second sale was $50,067.65? 
A. Yes, sir. 

Q. That makes only a difference of some $3,600 between these 
two figures? 

A. Yes, sir. 

Q. Now, you have just shown by calculation that at the rate of 
seven cents per bushel on ten thousand quarters the amount would 
be $5,899.84 ? 

A. Yes, sir. 

Q. That is a greater difference by some $2,000 than the difference 
between the two prices stated to Mr. McConnell; therefore were you 
not wrong in the amount stated to Mr. McConnell ? 

A. W ell, I must be wrong; I have to calculate more carefully 

about it and correct the error, if I have made one. 

Q. And after the second sale do you have to deduct from the price 
the amount remitted to the other side % 

A. £1,500. 

Q. How much is £1,500 in American dollars ? 

A. $7,000, about. 

Q. Please add that much to the difference which you arrived at 
before and state how much it makes altogether. 

A. The difference at seven cents ? 

Q. Yes; the difference at the calculation on seven cents. 

A. That would make about $13,000. 

Q. Does not that represent the real difference between the prices 
of the two sales? 

A. Yes, sir. 


Mr. McConnell objects to the above question as leading. 


By Mr. McConneELv: 


178 Q. You have stated in your testimony that you got from 
Mr. Camors & Co. the charter party marked Bangston No. 3? 

A. Yes, sir. 

Q. Did you get from him the account marked Bangston No. 4? 

A. Yes, sir. 

Q. And that you- gave them the check Bangston No. 5? 

A. Yes, sir. 

Q. Are these all the papers or writings that passed between you 
or the house of E. Forestier & Co. and J. B. Camors & Co. with 
regard to this transaction ? 

A. The only paper I got from Mr. Camors was the bill of lading. 

Q. That is all? 

A. That is all. 
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Q. No other papers; not a scratch of the pen more ? 

A. No, sir; none. 

Q. To whom did you hand the check marked Bangston No. 5; 
into whose hands did you give it? 

The clerk of Mr. Camors. 
W hat was his name? 
. I don’t know. 
. Was hea boy or a man? 
. He was a man. 
You don’t know his name? 
No, sir. 
You can ascertain his name and give it to me? 
A. Yes, sir. 
179 Q. When you handed him that check; you state it was 
not the same day of the date of the account marked Bang- 
ston No. 41. 

A. No, sir. 

Q. Why did henot receipt the bill, Bangston No. 4, when you gave 
him the check ? 

A. Because the receipt is on our receipt book in the office. 

Q. Will you bring the receipt book with you the next time you 
come here ? 

A. Yes, sir. 

Q. What is the date of that receipt in the receipt book ? 

A. The same date as the check. 

Q. Are there any other papers relating to this transaction that 
passed between you and anybody else? Anything else in writing 
about this transaction besides the papers that you have produced 
here to-day ? 


O>Ororo> 


A. A letter to De Wolf & Hammond. 

Q. You have some letters ? 

A. Yes, sir. 

Q. Have you any with Gomila & Co.? 

A. I have some more; yes, sir, I believe. 

Q. Will you produce these? 

A. Yes, sir. 

Q. All of them? 

A. Yes, sir. 

Q. How many are there? 

A. Well, there may be one,two, or three; I must see after that. 

Q. And you have the replies of Gomila & Co. to you? 
A. Yes, sir. 

180 Q. Will you bring them also? 

A. Yes, sir. 


Adjourned to Saturday, December 8th, 1883, 2 o’clock p. m. 
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GomILa & Co. 
v8. No. 11965. 
CULLIFORD & CLARK. 


New Orteans, December 8, 1883. 


Testimony for libellants resumed as per adjournment. 
Present: J. Ward Gurley, Esq., for libellants; James McConnell 
and James R. Beckwith, for respondents. 


B. F. Banaston recalled for libellants. 


By Mr. Gurtey: 


Q. Have you brought with you to-day the papers and documents 
which were called for upon your last examination? If so, please 
produce them. 

A. Yes, sir; they are here. 


Witness here produces ten documents; also his receipt book 
showing the receipt of the check paid to J. B. Camors & Co., which 
reads as follows: 

“ Juty 16, 1883. 


“ Received from E. Forestier & Co. $40,442.01, amount grain ship- 
ped per steamer Deronda. 
“(Signed) J. 8S. CAMORS & CO. 
“V. CAMORS.” 


Witness adds: V. Camors is the son of J. B. Camors. 


181 Witness also produces the international telegraphic code 

book by which he translates his telegrams, and from this 
book the witness gives a literal translation of the cablegrams referred 
to in the letter of Stekkebrye & Hiralsoe of 12 July, 1883, marked 
Bangston No. 20, which literal translation is as follows: 


“ Deronda;” that is not a code word, but the name of the steamer. 


Counsel for respondents states that he merely desires a translation 
of the telegram, and thereupon the witness proceeds with the follow- 
ing running translation: 


“Deronda. Your sale is confirmed; sail grade, by steamer; we 
will draw C. J. Hambro & Sons, London; advise them. We offer 
ten to twelve thousand quarters mixed corn, sail grade, by steamer, 
at twenty-seven shillings, C. I. F.; offer ten — twelve thousand quar- 
ters No. 2 red winter wheat, by steamer, at forty-five shillings, C. I. F. 
The shipment, July, August; Elsinore; orders, Copenhagen or New 
Orleans; make best counter-offer if limit unattainable.” 

Now, again, the letter of the 17th July, from Stekkebrye & Hiral- 
soe, as follows: 

“Shipped on Deronda five hundred more. Quotation: mixed 
corn, twenty-seven ; breadstuffs, expect price to improve.” 

Witness states: “ I offer to rectify figures between prices on 28.1} 
and 26 shillings.” 
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Mr. Gurley offers in evidence exhibits marked “ Bangston No. 22, 

Bangston No. 23, Bangston No. 24, Bangston No. 25, Bangston No. 

26, Bangston No. 27, Bangston No. 28, Bangston No. 29, Bangston 
No. 30, Bangston No. 31, and Bangston No. 32.” 

182 Mr. McConnell makes the same objection here as made to 
the introduction of other documents heretofore produced. 

Mr. Gurley states, in reply, that these documents are all now pro- 
duced in response to a specific call made for them by the proctor of 
the respondents. 

Mr. McConnell rejoins that the record will show how these docu- 
ments were called for, some of them being produced by the defend- 
ants necessarily under the objection of secondary evidence. The 
record will speak for itself. 


Q. This paper which you now produce, and which is here marked 
Bangston No. 32, is a statenent prepared by yourself, is it not ? 

A. Yes, sir. 

Q. In answer to questions asked you on your last examination ? 

A. Yes, sir. 

Q. As to whether or not you had made any error in the difference 
between the price of the first sale and the price of the second sale? 

A. Yes, sir. 

Q. You have gone over your figures carefully and you produce 
this statement, marked Bangston No. 31, as being your revised, cor- 
rected statement ? 

A. Yes, sir. 

Q. Had you made any calculation before when you made answer 
the other day ? 

A. Yes, sir; I did; but I was afraid I was wrong. 

Q. You did it while testifying here ? 

A. Yes, sir; I made it with a pencil and paper at this table. 


183. By Mr. McConnet_: 


Q. This paper, Bangston 32, that you have produced here to-day, 
you have made, you say, since your last examination ? 

A. Yes, sir. 

Q. During your last examination by counsel for Gornila & Co., 
the libellants in this case, you were questioned particularly as to 
the amount realized from the sale of both of these shipments, were 
you not? 

A. Yes, sir. 

Q. Did you not take a pencil and a piece of paper and figure them 
both up at that time? 

A. Yes, sir; but I added that I believed I was wrong, and then 
promised to give another statement of it. 

Q. At the last examination you were asked to produce all the writ- 
ings that you had from certain parties—all the writings that passed 
between you and certain parties then named—with regard to this 
shipment on the steamer Deronda. You have produced a large 
number of documents here to-day in writing,and you have testified 
that these are the documents that you referred to and produce in 
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response to the questions asked. Now,I will ask you again, are 
these all the documents that passed between you and the parties 
about whom you were questioned ” 

A. Yes, sir. 

Q. There are none others ? 

A. No, sir. 
_ Q. We have now before us every letter, paper, and scrap of writ- 
4" ing that passed between you and the parties named ? 
: A. Yes, sir. 


184 By Mr. BecxwirH: 


Q. Can vou state what Carriere & Sons had to do with this charter, 
cargo, or- vessel ? 

A. No, sir. 

Q. Did you have any correspondence with them ? 

A. No, sir. 

@. And no communication with them ? 

A. No. sir. 

Q. They had, then, no right to undertake to direct the agents of 

the ship about this vessel or cargo that you know of? 


| A. I dont know of any. 
Copy. 
| New ORLEANS, 9th July, ’83. 
Y - Messrs. Culliford & Clark, London. 
Dear Sirs: “ Douro.” We enclose copy of cable passed between 


us respecting this vessel and are sorry it bas not led to business. 

Freights are dull at present and a limited demand for tonnage, 
but we hope to see an improvement later on. 

The best we can do at present is 5-3 orders. “ Deronda” is still 
here, and we are having trouble with the charterers respecting her 
guarantee of 10,000 quarters, but we think we are on the right side, 
and hope to have her away soon. 

Yours truly, 
(Signed) De WOLF & HAMMOND. 


Yours of the 23rd just received —S.S. “ Viceroy.” Wemay 
185 be able to offer you a lump sum; charter later on. 


Copies Furnished by Mr. De Wolf, at page 63 of his Deposition, July 
9, 23, 1883. 


Pi r Copy. : 
New Or.Kans, 23rd July, 1883. 
Messrs. Culliford & Clark, London. 

Dear Sirs: ’ Douro” arrived on the 19th, and we cabled vou as 
per enclosed copy. Your Sunderland house ordered her to Pensa- 
cola, and she proceeded on Saturday night. ; 

Freights are a shade firmer to-day, but there is very little doing. 
} We have been fixing up to 15th Sept. ; readiness’at 421 & 441 Cf. O. 
U. K. or Continent, ex.— 
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Rouen, and to-day we are about closing steamer 5-3 direct, same 
range charter, option Elsinore, for orders to discharge at Copenha- 
gen or Aarhuns, 5-9. 

There is nothing special doing in cotton on this side yet. The 
crops of grain and cotton are looking well & promise a large lot of 
stuff to go forward. 

The writer arrived back safely on the 12th to find the “ Deronda” 
in trouble with charterers, and we have had a fearful lot of trouble 
and worry protecting ship against all kinds of efforts to shoulder 
her for loss in not carrying— 

Guaranteed quantity of 10,000 qurs. She has now that quantity 
on board, and has sailed for Elsinore for orders to discharge at 

Copenhagen or Aarhuns. Please keep us posted both for time 
186 = and other charters, as you have facilities to know the move- 

ments of ships on your side which we have not, and we ex- 
pect to do a large business. 


Yours truly, ! 
(Signed) De WOLF & HAMMOND. 


United States District Court, Eastern District of Louisiana. 


GOMILA & Co. 
vs No. 11965. 


CULLIFORD & CLARK. 


Testimony taken on behalf of libellants before John Devonshire, 
United States commissioner, this 8th day of Dezember, 1883. 


Present: J. Ward Gurley, Esq., for libellants; James McConnell 
and James R. Beckwith, Esqs., for the respondents. 


A. J. Gom1La, sworn for libellants, says: 


By Mr. GuRLEyY: 


Q. You are a member of the firm of Gomila & Co.? 

A. Yes, sir. 

Q. Did you make any contract of charter party with the agents 
and owners of the steamship Deronda ? 

A. I did. 

Q. Explain what tovk place at the time. 


Mr. McConnell objects on the ground that this is inadmissible. 
“What was said before or since is parole evidence and inadmissible. 
The charter party must speak for itself. 
Mr. Gurley states that it is not an attempt to vary the terms of 
the charter party. 
187 Mr. MeConnell objects on the further ground that the con- 
tract of charter party with Gomila & Co. is destroyed, and is 
not the charter party under which the steamer sailed or was loaded. 
This objection is toapply throughout without the necessity of repe- 
tition. 
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Q. State now what took place at that time. 

A. On the 17th or 18th of June last I entered into negotiations on 
behalf of my firm of Gomila & Co. with De Wolf & Hammond, rep- 
resenting the managing owners of the steamship Deronda. I stated 
to Mr. De Wolf and the captain, both of whom were parties to the 
negotiations, that I wanted a vessel that would carry not less than 
ten thousand quarters of grain, and that I would give a price which 
I do not remember. They agreed to cable to the owners making the 
offer at the price named, provided they would guarantee the vessel 
to carry ten thousand quarters of grain. The reply came that they 
would be willing to make the contract, providing that the captain 
would agree to the quantity. Then they came to me, Mr. De Wolf 
and the captain, and submitted the answer and asked what I thought 
of it. I replied to them, “ My advice to you is to reply that, in your 
opinion, the vessel will carry ten thousand quarters of grain, because 
she has done it before.” I did not wish the captain to agree to ten 
thousand quarters of grain. I wished the owners to agree and I 
wished the responsibility to be upon them, so that if she should not 
carry that they would have no one to blame but themselves. They 
made out a cable in my office from my own code book. The captain 
said: “In my opinion, the vessel will carry ten thousand quarters of 
grain if we make coal at Halifax.” Upon that I showed them my 

reasons for asking that the vessel carry ten thousand quarters 
188 of grain by producing the contract which I had with E. Fores- 

tier & Co. to sell them ten thousand quarters of corn mini- 
inum, twelve thousand maximum. A copy of the contract is here, 
and is a counterpart of the contract which was held by E. Forestier 
& Co. Our contract is the seller’s copy, which we retained, and we 
gave them the buyer’s copy. The seller’s copy I now produce for 
inspection. 


Mr. Gurley offers in evidence document marked Gomila No. 1. 

Mr. McConnell specially objects to this document on the ground 
already stated and on the following additional grounds, now stated, 
to all this and similar testimony without repetition, as being res inter 
alias acta and as being secondary evidence and as being an attempt 
to fix the terms and conditions in the charter party by verbal testi- 
mony and by proof of circumstances attending the making of the 
charter party. when the charter itself is the best and only evi- 
dence of what the contract really made between the parties was, 
this objection to obtain to all testimony on this subject without rep- 
etition, and to all documents in connection with the testimony. 


Witness continues: I showed him that contract and told him that 

I had no use for any vessel that would not carry ten thousand quar- 

ters of grain; that I must have a guarantee of the amount of it, and 

feared that if the vessel did not carry that quantity the consequences 

would be serious. The market had declined and was still declining, 

and the loss would be very heavy, because the buyer would have the 

right to reject the cargo if the conditions were not strictly fulfilled. 

The cable was sent to the owners of the Deronda and a reply 

189 came back accepting my offer, upon which the charter party 
was made. 
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Q. To whom did the reply come? 

A. To De Wolf & Hammond from Culliford & Clark. The vessel 
came with an inward cargo, and it took her some time to discharge. 
She was made ready for loading on the 28th of June, and early on 
that date we sent the corn and an elevator alongside and began 
loading her, and she was finished on the 30th day of June at about 


twelve o’clock. I think we received the certificate of loading from ‘ 


the surveyor of the National Board of Marine Underwriters, stating 
that she was loaded under their inspection and that she had con- 
formed to all the rules of the National Board of Marine Under- 
writers. I have the certificate in my hand. 

Mr. Gurley offers in evidence certificate marked Gomila No. 2. 


Witness resumes: On the morning of the 28th of June Mr. Bang- 
ston, of the firm of E. Forestier & Co., came to the office and asked us 
for our copies of the charter party of the Deronda, in order that he 
might look over them. I want to say thatit is customary with him 
and all buyers just before the completion of the cargo they come to 
us for the charter party and we generally endorse these cliarter par- 
ties, because we are the primary charterers, and we transfer all char- 
ters by endorsement. In this case I refused to endorse the charter 

arty because there was a guaranty connected with it and it had not 
we filled and could not be fulfilled until the loading of the vessel, 
the guaranty of quantity. I handed him the charty party unen- 
dorsed at eleven o’clock on the 30th of June. We had no 
190 doubt at that time that. the vessel would carry the ten thou- 
sand quarters, and never had any doubt until we found out 
the contrary. On.the 30th of June I was about leaving the city for 
a shurt vacation, and I stepped into the office of De Wolf & Ham- 
mond on general business, and Mr. De Wolf stated to me then, after 
speaking of other business, “ By the way, Mr. Bangtson was here and 
brought your charter party of the Deronda and asked meto make a 
new one, substituting his name for yours, and I did it.” I said to 
him then, “I don’t know what the object could be, because we could 
transfer them by endorsement,” and he answered that Mr. Bang- 
tson wanted to appear as the charterer of the vessel to his buyers on 
the other side, because he wished to appear as a merchant from first 
hands, as he termed it. I answered to that, “It will make no differ- 
ence to me whose name appears on the charter party after the vessel 
is loaded, but inasmuch as if the vessel does not carry the ten thou- 
sand quarters Mr. Bangtson cannot receive his cargo from me and 
cannot pay for it. Then the contract will fall back upon my hands, 
vessel and cargo; therefore, if you are willing to give Mr. Bangtson 
the charter party, erasing my name and substituting his, I will not 
object after the vessel has completed her contract, and I will expect 
you to give me back my charter party in case the vessel does not 
fulfill her contract.” 

To this Mr. De Wolf said of course he would, and thatended it. I 
left town that evening, but before leaving we discovered that the 
vessel could not carry the quantity promised. I then said to Mr. 
Bangtson, “I am going away for a few days, and I have no doubt 
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this matter can be arranged with the owners, and any- 
191 thing that you do to protect ine I will be satisfied with it. It 

seems tu me the best way to arrange the matter is to telegraph 
to the owners that if they will take the cargo off our hands at 28. 14, 
as agreed upon, that nobody will be injured and I will be satisfied ; 
but in case they do not do that, then all I ask is to be made whole 
in my contract, and you can make negotiations to that effect.” 

I returned a short time afterwards and found the owners would 
not take the cargo off our hands at 28.15 and would not consent to 
our selling it at private sale at the market price, which was then 
much lower. Then they, in fact, would not do anything atall. I 
then cabled over to my correspondents, Barry, Barclay & Co., of 
London, a house that perhaps enjoys the highest credit of any house 
in London, and asked them to give us the selling price for a cargo 
now ready. ‘To this they answered on the 3rd July, asking us to 
make an offer of the cargo. ‘This we would not do, as we did not 
want to place a price, and we told them that. On the 4th July they 
answered ; “ Maize depressed and declining ”—that is, corn—* quota- 
tion by steamer 23 shillings. The Ixia”—the name of a steamer— 
“has arrived; sold at 23.6.” 

On the 6th July: “Maize market has an advancing tendency. 
We quote 24 shillings, rve terms.” Rye terms means that the condi- 
tion on arrival at the port of destination must be gnaranteed sound— 
that is, the seller takes the chances of the condition on arrival. I 
telegraphed also to Z. Van Ryswick to the port of Lysle, France, 

asking him to make the quotation offers. On the 4th July 
192 ihe telegraphed: “Grain depressed. Offer 133 frances nine to 

ten thousand. quarters.” The French quotation of grain is 
made so many frangs per hundred kilogrammes. Now, the equiva- 
lent of 133 franes in English money is 23s. and 3 pence per quar- 
ter—four hundred and eighty pounds. Now, on the 5th of July he 
telegraphed: “Offer renewed at same price. Cable your lowest 
price.” On the 7th of July he telegraphed: “ Renew offer of 
Wednesday—twenty-five centimes more.” That would be three 
pence more per quarter. In that way we found out by cabling 
these people what I could obtain for the cargo by my own sales, 
direct. ‘The owners of the vessel declined to take the cargo off our 
hands in order to make in whole at the price of 28s. 1$d., declining 
also to recognize our right to sell at private sale in order to establish 
the measure of damages. We then submitted the matter to our at- 
torney as to how we might safely proceed, and the advice given to 
us was to sell the cargo at auction, and we did so through D. E. 
Morphy, auctioneer. His account sales and his process verbal is 
filed and attached to our libel. When we came to give title to this 
cargo to the buyers at auction we were informed that the agents of 
the vessel had in the meantime unloaded part of the cargo and ar- 
ranged her for receiving an additional quantity, and we received 
the following letters which I now hold in my hand from De Wolf 
& Hammond, dated July 13th. 


Mr. Gurley offers in evidence the letters marked Gomila No. 3 and 
Gomila No. 4. 
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Witness: Mr. Morphy, the auctioneer, asked us to give title to 
this cargo. The first document required, in order to give title, was 
the charter party. This, I have already testified, was de- 
193 stroyed by Mr. De Wolf without our knowledge or consent, 
and therefore we could not furnish it; and in order to sub- 
stitute it we went before a notary public, Mr. Andrew Hero, Jr., and 
made a protest about it. This protest simply sets forth my charter 
party so lost by us. 

Mr. Gurley offers in evidence the protest marked Gomila No. 5 
without explanation as to what it is offered for. 

Mr. Beckwith objects to it on the grounds already stated to the 
other documents, and on the further ground that the matter was not 
a legitimate subject for protest before a notary public. Nobody 
would notice or affect their situation by it. 

Witness: Then we got a copy of the charter party issued to E. 
Forestier & Co., and in that way we gave to Mr. Morphy title, who 
gave it to Mr. Carriere, the buyer at auction. 

Q. You then had made a demand upon De Wolf & Hammond 
for your original charter party ? 

A. Yes, sir; and he told me that Mr. McConnell objected to his 
giving it. 

Q. Therefore you made the protest? 

A. Yes, sir; protested that what he said was not true, and also 
protested before the notary public. Then we made a title to Mr. 
Morphy and Mr. Morphy made it to Mr Carriere & Sons. All the 
parties named in that ietter from M. De Wolf & Hammond, except- 
ing Forestier & Co., came to me and wanted to know what they had 
better do about the remnant of the cargo, and I told them they had 

better fill it up; that it did not prejudice their position in any 
194. =way and it did not injure mine. As the matter might come 

into dispute as to dead freight, I thought altogether best that 
they should fill it up, and on that I sold sufficient corn to fill up 
the cargo. I sold 3,122 bushels and fourteen pounds and sent it 
alongside the ship. I sold that to J. B. Camors & Co. I sold it at 
fifty-two cents a bushel. That was the balance of her cargo. 

Q. How many quarters did you putin this extra 3,122 bushels 
and 14 pounds. 

A. 364 quarters and 48°. Now, on that date Messrs. Fores- 
tier & Co. received our account according to contract, which I now 
offer. As fast as we loaded a barge we made out the bill, and we 
reudered them this bill, under date of the 29th of June, for 52,140 
bushels and 5 Ibs. at 60 cents per bushel, making $3] ,284.05. 


Mr. Gurley offers in evidence bill marked here Gomila No. 6. 

Witness: And on the 30th June 30,447 bushels and 53 lbs. at 60 
cents per bushel, making $18,268.76. 

Mr. Gurley offers in evidence bill, Gomila No. 7. 


Witness: And the bill also for difference in freight, as per con- 
tract, $578.12. 
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Mr. Gurley offers in evidence bill, Gomila No. 8. 


Witness: The amount of these three bills is what that quantity 
of corn would have brought had the vessel carried out her contract, 
The additional quantity of 3,122 bushels and 14 lbs., if carried, 

would have brought the same proposition. Now, on the30th of 
195 June, when we all, to our great astonishment, discovered that 

the vessel did not carry the quantity, Messrs. Forestier & Co. 
returned us the bills. He had the receipts of the steamer for the 
cargo loaded. These were the preliminary receipts, upon which the 
bills of lading are signed afterwards. Messrs. Forestier & Co. said to 
us that, inasmuch as the quantity did not fill their contract, they 
could not deliver that corn to their buyers. I don’t think that was 
in writing, but there is writing afterwards about it. They could 
not draw upon the buyer the bills of exchange to pay us for the 
cargo, but they would cable and ask their correspondents if they 
would not receive the cargo on the basis of the diminished quantity. 
These negotiations were carried —, as far as I know, and on the 5th 
of July they addressed us the letter marked Gomila No. 9. 


Nore.—The copy of the charter party which accompanied the 
protest made by Gomila & Co. has already been offered in connec- 
tion with Mr. Bangtson’s testimony. 


Witness: Messrs. Forestier & Co. called upon us with a statement 
of their loss, which is annexed to the libel, amounting to $3,194.29, 
which we paid on the 17th July. I offer the check upon the Union 
National Bank, which was paid by that bank; already in evidence 
and marked Bangtson No. 2. 

Q. Has the place of coaling anything to do with the basis of in- 
surance of the cargo of a vessel ? 

A. Yes, sir; the rate of insurance depends upon the intermediate 
port where the vessel calls, and there is an additional charge made 

for it. Ifshe calls at more than one port there is still an ad- 
196 ditional charge. In this case the cargo was insured on the 
basis of her coaling at Halifax and no other place, and after 
she concluded to coal at more than one place the amount of insur- 
ance was augmented. Some companies would not take her at all. 

Q. Does the coaling place enter into the calculations of the parties 
making contracts ? 

A. Yes, sir; because the insurance has to be taken out before the 
cargo is loaded. The contract of insurance is made with reference 
to these points. 

Q. What kind of an article of commerce is corn; is it a perishable 
article or otherwise ? 

A. It is a perishable article in time and transit. 

Q. Is there any risk in a voyage across the ocean ? 

A. Well, there is always a risk in a voyage across the ocean, and 
particularly if it remains in this port under the heat of a July sun 
beating on the decks. ‘The risk is increased every day it remains 
in port. 

Q. Is there any risk in leaving port? 

A. There is a risk as to the condition of the article. 
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United States District Court, Eastern District of Louisiana. 


GoMILA & Co. 
vs. No. 11965. 
CuLLIFORD & CLARK. 


Testimony taken on behalf of libellants before John Devonshire, 
United States commissioner, this 15th day of January, 

197 1884. 
A. K. Miller, Frank M. Hall, D. E. Morphy, W. P. Ross, W. H. 


De Wolf. 
Present: J. Ward Gurley, Jr., Esq., for libellants; J. R. Beckwith 
and Jumes McConnell, Esqrs., for respondents; Horace E. Upton, 


Esq. - 
A. K. Miter, sworn for libellants, says : 


By Mr. GuRLEY: 


Q. What is your business? 

A. Ship and steamship agent. 

Q. How long have you been acting in that capacity ? 
- A. Since 1868. 

Q. You have had a great deal of experience in chartering ves- 
sels ? 
. A. Yes, sir. 

Q. Have you been a ship-master before ? 

A. Yes, sir; a sailing ship-master. 

Q. Did you make many voyages ? 

A. Yes, sir. 

Q. When a steam vessel is loaded with a cargo of grain what is 
her customary mode of proceeding on her voyage to Europe? 

Mr. Beckwith objects on the ground that it does not appear that 
the witness is an expert, and, 2d, that the construction of charter 
parties, like all other contracts, is a matter of law. 


A. There are two well-fixed customs. One is to take suffi- 
198 cient fuel here for the voyage and proceed direct to the port 
of discharge. At other times to deviate—to call for cual any- 
where during the passage. 
Q. To how many ports? 
A. One port is the custom in coaling. 
Mr. Beckwith objects, and it is here understood that this objection 
shall apply to all testimony of a similar character. 


Q. What is the understanding between the charterer and the 
owners when they charter a vessel to proceed “as customary ;” 
what is the understanding between the parties relative to coaling? 


Mr. Beckwith objects for the same reason as above, and, further, 
that the contract defines the rights of the parties; therefore no evi- 
dence of custom is admissible. 


-p! 


J. H. W. CULLIFORD FT AL.., &¢., VS. A. J. GOMILA ET AL., &€c. 115 


A. It is customary to proceed direct unless the charter party stipu- 
lates the privilege of coaling. 

Q. To how many ports? 

A. I never knew in any case but of one port. Optional ports are 
given, but only one port. 

Q. Optional ports is the custom? 

A. Optional ports are understood. 

Q. How do you know this is the custom ? 

A. From my experience in making charters. 

Q. Have you had much experience in that line? 

A. I made quite a number during the last fourteen years. 

Q. Where a steam vessel is allowed to coal at more than one port 
is there any extra charge of insurance? 


199 Mr. Beckwith objects, as it is a matter of opinion. Insur- 
ance men are the best witnesses of that. 


A. I know that wherever a steamer calls that has a berth loading 
we have to pay extra insurance wherever they were coaled under 
agreement in the charter party. I have had no knowledge of what 
extra insurance is charged, as it has been paid generally by the 
charterers, if any. 

Q. Do you know whether there is any extra charge? 

A. With regard to calling with a grain cargo? 

Q. Yes. 


A. I cannot say positively. 


Cross-examined by Mr. BeckwitTH: 


Q. I understand you that you have never sailed a steamship in 
the grain trade or any other trade? 

A. No, sir; I never commanded a steamer. 

Q. Your fourteen years’ experience has been shore experience, in 
such relations to steamers as agent ? 

A. As agent. 

Q. When you speak of this being the custom you mean the custom 
where? 

A. The custom of the port for steamers proceeding from this port 
to Europe. 

Q. You do not know what they actually do after they leave port? 

A. We do, generally, because we receive at times a cable dis- 
patch from them at the coaling ports. 

Q. Have you ever in your life had a case of dispute—I mean, 
now, on your own vessels—as to the construction of a stipulation 

in the charter party as to coaling at intermediate stations ? 

200 A. No, sir; I never had any dispute. 

Q. The chief interest of the shipper of the grain and the 
parties interested in the freight and commissions is that the vessel 
gets through safely ? 

A. I have had a dispute about the privilege of calling for coal 
without the privilege of the charter party. 

Q. Answer the question. Have you ever in your life had a case 
of dispute—I mean, now, on your own vessels—as to the construc- 
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tion of the stipulation in a charter party as to coaling at interme- 
diate stations? 

A. No, sir; I have had no dispute where they have been per- 
mitted to coal. 

Q. Is it not true that this is one of the conditions always looked 
after pretty sharply when the contract of charter party is being 
made—about intermediate coaling ? ' 

A. Yes, sir. 

Q. This is one of the prominent stipulations and conditions of a 
charter party ? 

A. Yes, sir. 

Q. Have you ever been an agent of steamships in the grain trade 
at any other port than the port of New Orleans? 

A. No, sir. 

Q. Then, when you speak about custom you speak simply of what 
you gathered up here of vessels as agent while prosecuting your 
business in New Orleans? 

A. Yes, sir. 

Q. You know nothing of the custom on the high seas or at other 

ports ? 
201 A. No, sir. 


By Mr. McConneL.: 


Q. Have you ever had occasion to compare the printed forms of 
charter parties? 

A. I have. 

Q. Has it not struck you that you never found any two of them 
alike; that they varied in some particulars one from the other ? 

A. They are very apt to be so. 


Frank M. HAtt, sworn for the libellants, says: 
By Mr. Gurley: 


Q. What is your business ? 

A. A ship broker. 

Q. How long have you been engaged in that business? 

A. On my own account, since 1872. 

Q. Have you had much experience in making charter parties for 
ships? 

A. Yes, sir. 

Q. What is the custom as to coaling, or the right to coal, of a ship 
proceeding from here bringing a cargo to Europe? 

A. It depends upon the charter party. 

Q. What is the custom—what is the custom usually as to coaling? 

A. In what respect? 

Q. Have they the right to coal at more than one port ? 

A. I never heard of them coaling at more than one port after 
leaving here. 


‘The respondents make the same objections to the testimony of this 
witness as they made to tlie last. 
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202 Q. Doyou know whether or not thecoaling at more than one 
place or port increases the insurance? 
A. I should say it would. 


Respondents object, as the witness is not an expert or shown to 
have knowledge of the subject, and that no amount of expert testi- 
mony can change a written contract. 


Q. Do you know of a ship coaling at more than one port under a 
charter party ? 
A. I never heard of it. 


Cross-examinued by Mr. BeckwirTH: 


Q. Where have you got your experience of this business? 

A. Here in New Orleans. 

Q. In what character? 

A. As steamship agent and ship broker. 

Q. There is usually a great deal of care taken as to the stipulations 
by the charterer about coaling at an intermediate station ? 

A. Yes, sir. 

Q. And, as you understood it, they are to observe that stipulation? 

A. Yes, sir. 

Q. You say it should increase the insurance to stop at intermediate 
ports. 

A. Yes, sir. 

Q. Why? 

A. Because it places extra insurance on the vessel if they 
203 stop more than once. 
Q. Did you ever know an instance of it ? 
A. I never knew of an instance of coaling at more than one place. 
Q. Can you name me a single instance or reason for not coaling 
at more than one place was assigned to be optional ? 

A. No, sir. 

Q. Do you know any good reason why a vessel should not coal 
twice if she had it in her charter party ? 

A. No, sir; it would depend upon the owners of the steamer. 

Q. Do you ‘know a good reason why a vessel should not coal more 
than once if she had a stipulation in her charter party that she may 
coal at any intermediate port or ports? 


Mr. Gurley objects on the ground that the question asks the wit- 
ness for an opinion of law and not of fact. 


A. I should think it would be an expen-e to the steamer if she 
called, and it would be an extra insurance on the cargo. 

Q. Do you know any good reason why a vessel should not coal 
more than once if she has a stipulation in her charter party that she 
may coal at any intermediate port or ports? You have stated that 
it might be an inconvenience or an expense. Do you know any 
other reason ? 

A. It would be an additional insurance on the cargo. 

Q. That would be an expense ? 
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A. That would be an expense both to the cargo and the ship. 
Q. Have you any experience of any other ports? 
A. No, sir; except New Orleans; but I have transacted 


204 business in Galveston. 
Q. Isthere any question of intermediate ports between here 


and Galveston ? 
A. No, sir; not between Galveston and Europe. 
Q. It will depend upon the conditions of the charter party ? 


A. Yes, sir. 
D. E. Morpuy sworn for the libellants: 


By Mr. GuRLEY: 


Q. What is your business ? 

A. An auctioneer. 

Q. Did you have anything to do with the selling of the cargo of 
the Deronda? 


A. I did. 


Mr. Beckwith and Mr. McConnell object to any sale or the evi- 
dence of any sale or the instance or particulars of any sale of any 
cargo or part of the cargo of the Deronda at auction by the auctioneer, 
Morphy. They object for the reason that they are in no way con- 
cerned therein—no party to the sale or to any step taken to bring 
about the sale; that they are not in any way bound, concluded, or 
affected by the sale; that the matters connected with the sale are ir- 
relevant to any legitimate issue in this case, this objection to apply 
to all testimony of a similar character. 


Q. Did you have anything to do with the selling of the cargo of 
the Deronda in July, 1883? If so, please state about that paper at- 
tached to the libel, which you hold in your hands, that purports to 
be the proces verbal of your sale, together with your statement of 

charges. 
205 A. Yes, sir; these papers are all correct. 
Q. Examine that and state if it is true. 

A. Yes, sir; it is true. 

Q. Was that cargo advertised for sale before the sale was made? 
If so, when, how, and in what newspapers, if any? | 

A. Yes, sir; it was sold after being advertised in the New Orleans 
Picayune, two squares, five times, and in the ‘l'imes-Democrat and 
Daily States, two squares, three times, each. 

Q. The Picayune and Times-Democrat are morning papers, pub- 
lished every morning, in this city? 

A. Yes, sir; every day. 

Q. Are they important papers or insignificant papers ? 

_A. I look upon them as the leading papers in the city for adver- 
tising purposes. 

Q. Are they not the two chief newspapers in the city of New Or- 
leans? 

A. They are. 
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Q. What is the Daily States ; is that a daily paper—morning or 
afternoon ? 

A. It is an afternoon paper. 

Q. Daily? 

A. Yes, sir. 

Q. Is that one of the principal papers ? 

A. Yes, sir; it is. 

Q. What is the official journal of the city of New Orleans? 

A. I think the Daily States. 

Q. Do you know what paper is the official journal of the State? 

A. No, sir. 
206 Q. Do you know that the Times-Democrat is? 
A. Yes, sir; I think so. 

Q. Your bill is attached to the libel amounting to how much, in- 
cluding all charges of that sale—how much is it? 

A. $934.72. 

Q. That is commissions and charges? 

A. Yes, sir; advertising and all. 

Q. Is that amount correct? 

A. Yes, sir. 

Q. Did you ever receive payment of that amount? 

A. I did. 


Mr. Beckwith objects to all this evidence. 


Q. How did you make that sale; in what manner did you make 
it—public or private? , 

A. I made it publicly at the head of Washington street, opposite 
the steamship Deronda. 

Q. Was it sold—how ? 

A. To the highest bidder. 

Q. How did he compare with your other sales—was it the same or 
different ? 

A. It was customary sale. 

Mr. McConnell desires to know from Mr. Gurley the object of this 
testimony. 

Mr. Gurley states that his object is to prove that it was an ordi- 
nary auction sale, made in the same manner as other auction sales. 


207 Cross-examined: 


Q. Did you make the sale personally ? 

A. Yes, sir. 

Q. When you say that all the statements in this procés verbal are 
correct I suppose you have reference to these statements in it which 
have immediate connection with the sale itself? 

A. Yes, sir. 

Q. The advertisement and the price bid and to whom sold ? 

A. Yes, sir. 

Q. For instance, these statements in here like this: “All negotia- 
tions for the adjustment of the matter having failed.” You know 
nothing about that personally ? 
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A. No, sir. 
Q. “And that this sale had been determined upon for the best in- 
terests of all concerned.” You know nothing about that? 
A. No, sir. 
Q. Your proces verbal has merely reference to the sale, price, and 
the bidder? 
A. Yes, sir. 
By Mr. BeckwitH: 
Q. Who actually bid for A. Carriere & Sons at that sale? 
A. Themselves; they gave me their own individual check for the 
amount. 
Q. I know; but who was it represented them at the sale? 
A. Themselves and son. 
Q. They were the only bidders? 
A. No, sir. 
'  Q. The check was given you — the spot, at the sale, or was 
208 _—sit given afterwards? 
A. No, sir; I sent to their office, knowing them to be per- 
fectly responsible. 
Q. The check was drawn in your favor ? 
A. Yes, sir; it was. 
Q. What did you do with it? 
A. I deposited it in the bank. 
Q.. Who did you account to for it? 
A. Gomila & Co. 
Q. After deducting commissions and other charges you paid the 
balance to Gomila & Co. ? 
A. Yes, sir. 
Q. That is all you know about the monev ? 
A. Yes, sir. 


WicuiaM P. Ross, sworn for the libellants, says : 
By Mr. GuRLEY: 


What is your business ? 

. Ship broker. 

How long have you been engaged in that business ? 

. Fifteen years. 

Have you had much experience in chartering vessels ? 

Yes, sir; a great deal. 

You charter a great many steamships ? 

. Yes, sir. 

. Steam vessels proceeding from this port to Europe with a cargo 
of grain, what is the custom relative to coaling ? 


O>OPorere 


Mr. McConnell objects on the same ground as specified in 

209 the objection made to the testimony of the witness, Captain 

Miller, and it is agreed that the same objection shall be con- 

sidered as made to all testimony of this witness on the same subject 
without repetition. 
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A. Some steamers have the liberty of coaling and some do not; it 
depends upon the charter. 

Q. But ask you about the number of times they coal on the 
way; what is the custom? 

A. The custom is to coal once where they have liberty. 

Q. Do you know of any cases where they have cvaled more than 
once ? 

A. I cannot call it to memory at present, of my own knowledge. 

Q. Is it customary for steam vessels iu that trade to coal more 
than once between here and Europe ? 

A. No, sir; it is not customary. 

Q. Does it not add to the expense, both to the ship and the cargo, 
when they coal more than once? 

A. It certainly adds to the expense of the ship. I don’t know of 
any expense on the cargo, unless the extra insurance for the second 
coaling. 

Q. Is there any extra insurance on tle second coaling port? 

A. They always claim it for the second coaling port. Naturally 
there would be an extra insurance for the second coaling port. 


By Mr. BeckwitH: 


Q. Where have you acquired your experience of the custom of 
vessels on the high seas—of vessels in this trouble? 

A. Asa ship broker, making these contracts. 

Q. This is usually regulated by the stipulations in} the charter 
party, is it not? 

A. Yes, sir. 

Q. Your attention has been called to the matter more 
210 definitely by the settling of conditions of charter parties? 

A. No, sir; it is generally called to it at the making of the 
charter party. 

Q. That is, in making the conditions of the charter party ? 

A. Yes, sir. 

Q. The conditions are usually made definite as to coaling? 

A. Yes, sir. 

Q. Did you never go as a passenger or in any way connected as 
part of crew or equipment of a grain-loaded steamship on her voy- 
age from New Orleans to any grain port in Europe? 

A. I have not and do not want to. 

Q. And therefore your experience has been such as you got on 
shore entirely ? 

A. Yes, sir. 

Q. Now, suppose that a vessel loaded with grain started off from 
the port of New Orleans to, say, Havre, and it was stipulated in the 
charter party that she should coal once, and that was the belief when 
she left port, that that was the intention, and that by stress of weather 
or for any other reason she stopped to coal and the shippers and the 
consignees did not know that until the vessel reached Havre, would 
there be any additional insurance to be paid because that vessel had 
touched that second port, after the vessel safely arrived ? 
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A. Not if she started with sufficient coal for that coaling port to 
make the voyage under ordinary circumstances. 

Q. If she did not? 

A. Then she would not be seaworthy. 

211 Q. But the question of seawortliness does not come In here 

where there isa completed voyage and adelivery. Now, sup- 
pose she lands her cargo at Havre without damage and she had 
stopped at. two or three ports and the shipper and consignee do not 
know it and the voyage is completed and a delivery made, would 
the insurance companies clap ona higher commission when the 
voyage was over for stopping at three ports instead of one? 

A. I think so; nearly every vessel I know of. 

Q. On what authority is that? 

A. Because they charge a certain percentage for a certain amount 
of the risk, for the risk is increased by calling at other ports, and 
the insurance is increased. 

. But while the vessel is going she is insured ? 

Yes, sir. 

. How can you change the contract ? 

. The contract may not be changed. 

Q. It depends upon the contract of insurance ? 

A. Yes, sir. 

. All contracts would depend upon their terms and conditions, 
and their terms and conditions are not made all alike ? 

A. No, sir. 

Q. Then how can you answer as an expert that there is a custom 
with reference to these things ? 

A. I speak as a business man, which I say I am, from an insur- 
ance man or a shipper. 

Q. Did you hear of a ship on a completed voyage being called 
upon by the insurance companies to pay a higher rate of insurance 

than was agreed upon after the vessel has arrived safely and 
212 delivered her cargo? 
A. I never heard of such a case, to start with. 

Q. Did you ever hear of a case, say, of insurance on a grain cargo 
from any port in America for any port in Europe where grain is 
sold where the agreement of insurance had been, say, one eighth of 
one per cent., the charter party stipulating, say, that one port 
should be touched for coal, making a charge of additional insurance 
because the vessel, although safely carrying her cargo to the port of 
destination, had stopped at two ports instead of one to coal ? 

A. I never heard of such a case where there was a second port 
came In. 

Q. Your experience, then, with steam vessels carrying cargoes has 
been that they never had occasion to stop at but one port ? 

A. It never came to my notice except in this Deronda case. 

Q. Do you know that she did ? 

A. It came to me by hearsay. 

Q. When you answer that it would be a damage and injury, di- 
rectly or indirectly, to the shipper of the cargo to have two coaling 
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ports instead of one on the voyage you were answering on the hy- 
pothesis, without having known of such an instance? 

A. No, sir; I know of no additional damage to go to an additional 
port, but it might avoid the policy of the whole insurance. 

Q. | am now speaking of experience. 

A. The underwriters would charge extra premiums, unless it was 
stipulated in the first bargain. 

Q. Well, suppose it was not stipulated or known at all that she 

was going to stop at two ports, and she carried the cargo safely, 
213 would there be an additional insurance put on in that case ? 
A. There certainly would be one when it was known. 

Q. On which side; on the side from which the grain is shipped or 
the side on which it was consigned. 

A. The underwriters that insured with him would claim from that 
man who would be the shipper. 

®. You have never known an instance of that kind ? 

A. It was always the other way when it was known before she 
reached her destination. They found it out. 


W. H. De Wo rr, sworn for the libellants, says: 
By Mr. Gurvey: 


Q. What is your business ? 

A. A ship broker, in connection with the firm of De Wolf and 
Hammond. 

Q. How long have you been engaged in that kind of business ? 

A. I suppose thirteen or fourteen years. 

Q. You have had considerable experience in chartering vessels? 

A. Yes, sir; I have. 

Q. When a vessel leaves this port with a cargo of grain for Eu- 
rope what is the custom as to coaling on the way ? 


The same objection is here made by the respondents. 


A. Some of them call for coal and some of them do not. 
Q. What is the custom of such ships as to the number of places 
at which they coal? 
A. That is what I could not say, because I don’t know how many 
places she coals; whether she calls at one, two, or three 
214 places. After the vessel leaves New Orleans I do not keep 
the run of the places where she calls for coal. 
Q. Is it not customary for vessels to give notice as to where they 
are going to coal before sailing ? 
A. I don’t think so; I never remember having done so. 
Q. Is it not customary to have an undertanding with the char- 
terer as to where they are going to coal before they sail ? 
A. No, sir. 
Q. I believe there has been served on you a subpana duces tecum 
to produce some papers and telegrams ? 
A. Yes, sir. 
Q. Have you got them with you ? 
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A. I have got some copies of telegrams with me respecting the 
Deronda, and here are all the telegrams that were sent and received. 
There are copies of eleven telegrams that were received by us from 
Europe at New Orleans, and there are fifteen copies which were sent 
by us from our office, where the originals are, to Europe. I do not 
know whether they are all about the Deronda charter or not, but 
they aresuch as you wanted me to bring from a certain date as re- 
ceived and sent. 


Note.—The telegrams are copied on two documents, marked A 1 
and A 2, both of which are offered in evidence by the libellants. 


(). You have, of course, the originals of the telegrams and cables 
received ? 

A. Yes, sir. 

Q. And you also have copies, I suppose, in your telegram book of 
the telegrams that you sent as they were copied at the time? 

A. Yes, sir. 
215 Q. I wish you would be good enough to produce these. 

A. There are some things in these telegrams that do not 
relate to the Deronda at all. 

Q. I merely wish all the telegrams in which anything occurs rel- 
ative to the Deronda, the purpose being to get at nothing except 
what does concern the Deronda. 

A. These telegrams were all sent in cypher, and if you should get 
the copy from the telegraph office you should have to get it trans- 
lated from Watkins’ code. I will look for them and bring them to 
you. They are filed in a book, so that you can inspect them. 

Q. At the time that these telegrams were sent and received, in 
June and July, 1883, Mr. W. J. Hammond was in Liverpool, was he 
not? 

A. Yes, sir. 

Q. I see that some of the telegrams were sent by the house to Mr. 
Hammond from here ? 

A. Yes, sir. 

Q. Mr. Hammond, | suppose, acted as an intermediary on the 
other side with the owners of the Deronda ? 

A. Yes, sir; they have a house at Livervool and a house in Sun- 
derland and a house in London. 

Q. You say that the owners have a house in Liverpool, where Mr. 
Hammond was? 

A. Yes, sir. , 

Q. Then,any of these dispatches that were sent to Mr. Hammond 
at Liverpool and sent from Mr. Hammond from Liverpool to you 
were as if addressed to and from the owners? 

A. Yes, sir. 
216 Q. Mr. Hammond is a partner of yours ? 
A. Yes, sir. 

Q. There wasa call also in that subpana duces tecum for some letters ; 
can you produce them ? 

A. I did not bring these letters down here because they have mat- 
ters in them which do not relate to this case. 
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Q. What else did you bring? 
A. I brought the charter party, which I now produce. 


Witness produces, in obedience to the order of court of subpena 
duces tecum, the following documents: The charter party dated the 
19th June, 1883, between Gomila & Co. and De Wolf &€ Hammond, 
agents of the charterers of the steamship Deronda. 

Mr. Gurley offers in evidence a copy of the charter party, taken 
a the original in the book produced by the witness, marked A 
No. 3. 


Q. Look at the original charter party in the book and tell me 
whose handwriting the body of this charter party is—the black ink ? 
A. That is my own handwriting. 
Q. Whose signature is De Wolf & Hammond, agents by cable 
authority ? 
A. My signature. 
Q. And Gomila & Co.? 
A. By Mr. Gomila. 
Q. And C. H. Deffrage? 
A. His own handwriting; he is a clerk in our office. 
Q. Look at the red-ink endorsement upon the face of the charter 
party ; whose handwriting is that? 
A. My handwriting. 
Q. And the signature ? 
A. De Wolf & Hammond; I wrote that on the 29th day of June. 
Q. The day on which it bears date? 
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Witness also produces a book from his office containing the orig- 
inal charter party to E. Forestier & Co.,a copy of which is now 
filed and accepted in lieu of the original, marked “A No. 4,” dated 
the 19th of June, 1883, as the date of the charter party to E. For- 
estier & Co. 

Mr. Gurley, for libellants, states that he did not call for this char- 
ter party, a copy of it being already in the record, and he does not 
require it. 


Q. Has that original charter party, issued toand signed by Gomila 
& Co., always remained in that book as it is now ? 

A. Yes, sir; exactly. 

Q. Made the 19th of June? 

A. Yes, sir; except the endorsement upon it. 

Q. Did you ever furnish copies of that charter party ? 

A. I did. 

Q. To whom ? 

A. To Messrs. Gomila & Co. 

Q. When? 

A. Well, it would be about the time the charter was made; about 
the 19th or 20th of June. Sometimes we do not give out copies of 
the same date. 

Q. Did you give the charter party to anybody else ? 

A. Not that charter party in the name of E. Forestier & Co. 
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Q. Did you ever send a copy of the charter party made to 
218  Gomila & Co. to Culliford & Clark, the owners of the vessel ? 
A. I think so, but I would not say for certain. 

Q. Is there not a way in which to ascertain positively whether 
you did or not? 

A. Yes, sir; I may find by looking at the books, I think; [ am 
almost certain we sent it. 

Q. Please ascertain and let us know, and the time. 

A. Yes, sir. 

Q. Are these all the papers that you have got with you ? 

A. Yes, sir; that is all. 

Q. The letters referred to in these cables, as well as all other 
letters referring to the Deronda, you will produce at a subsequent 
time. 

A. You want the original cables ? 

Q. Yes, sir; I have asked for them already, but I want the let- 
ters; some of the letters are referred to in these cablegrams. 

A. Well, some of these letters do not refer to this case, but to other 
business. I do not know whether [ should produce them or not. 


Respondents here request the libellants to state what they expect 
to prove by the correspondence called for, with a view of seeing 
whether they may or not be able to admit the same. 

Libellants reply that when the proctor for respondents called for 
all of the letters, papers, and cablegrams and every scratch of writing 
concerning this matter, or in any way relating thereto, it was 
promptly produced. The call for the papers, letters, and writings on 
the respondents has been made on behalf of libellants in the same 

manner, and libellants do not recognize the right of respond- 
219 ~=ents to require them to state what they want to prove therelfy, 

nor may the interests of the libellants be properly protected 
unless the inspection of the papers called for is allowed. 


Q. Mr. De Wolf, the papers which you have produced to-day, and 
which have all been identified with your testimony, are the only 
ones which you produce in return to the order of subpana duces tecum 
served upon you? 

A. These are the only ones. 

Q. There are letters concerning the Deronda which you have not 
produced ? 

A. Yes, sir; they are not important. 

The further examination of this witness is continued for cross- 
examination by the respondents. 
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GOoMILA & Co. 
vs. No. 11965. 
CULLIFORD & CLARK. 


New Or.eEAns, Januar * 8th, 1884. 
Testiinony on behalf of the libellants resumed this day. 
Present: J. Ward Gurley, Esq., for the libellants; J. R. Beckwith 
and James McConnell, Esqrs., for respondents. 


W. H. De Worr, recalled for libellants, says: 
By Mr. GuRLeEy: 


Q. Have you got the papers, letters, and other documents called 
for by the order issued herein on the 18th day December, 1883, and 
the 17th January, 1884? 
220 A. I have. 
Q. Please produce them. 

A. Which will you have first ? 

Q. All the letters and cables which passed between Messrs. De 
Wolf and Hammond, agents, or either of them, and Messrs. Culliford 
& Clark or either of them, or John H. Culliford, from the first day 
of June, 1883, to the last day of June, 1883, in any manner relating 
to this controversy or relating to the chartering of the steamship 
Deronda to Gomila & Co.? 


Mr. McConnell, just coming in at this junction, states that the 
proctor for libellants having declined to state what he desired to 
prove by the letters and telegrams called for, which request was 
made with the simple view of admitting or seeing whether the 
proposition thus desired to be proved could be admitted or not— 
made, too, after the adjournment of the last meeting and previous to 
the service of the new order in this case of subpana duces tecum, and 
instructed Messrs. De Wolf & Hammond to produce all letters and 
papers in their possession as called for, which respondent says they 
would do. 

Mr. Gurley, for libellants, states that he has never refused, on his 
own behalf or that of his clients, to make the statement, but dis- 
puted the right of the respondents to call for such a statement, and 
merely insisted upon obedience to the order of the court issued herein 
on the 18th December, 1883. 

Q. What have you there? 

A. The first things I will present to you are the original cables 
received in cypher. 

Witness produces eleven original cablegrams received by the firm 


of De Wolf & Hammond from Culliford & Clark, marked A 
221 5,A6,A7,A8,A9,A10,A11, A 12, A138,A 14, and Al5. 


By Mr. McConne.t: 


Q. Are these the originals of which you have already produced 
the copies ? 
A. I will now produce the copies. 
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Q. Mr. Gurley has in his hands the copies of the telegrams which 
you furnished at the last sitting. Are not these—A 5 to A 15—the 
originals of them ? 

A. Yes, sir; these—A 5 to A 15—are the originals in cypher. 
These, from A 5 to A 15, are the originals of the copies I produced 
at the last meeting, which I now produce, translated from the cypher. 
There were some matters in the originals which were not in the 
copies, but which can be examined now. 

Q. Are these the literal copies of the whole of these produced 
now ? 

A. Yes, sir. 


Witness also files copies of their translation of the original 
dispatches contained in cypher, now marked “A 16.” 


By Mr. GuRLEY: 


Q. Does this document which is marked “A 16” contain every- 
thing—every word—that appears upon the original cable messages 
offered or produced by you, marked from A 5 to A 15? 

A. Yes, sir; they do. 

Q. What is that you produce next in answer to the call ? 

A. I will produce the copies that we sent. 

Q. Have you got them here? 

A. Yes, sir. I also hold a copy of a telegram sent from Calliford, 

London, to Culliford and Clark, Liverpool, about the fixing 
222 =of the steamship Deronda. This is the copy and the original, 
marked “A 17.” 
Q. What have yeu next? 
A. I now produce copies of the cable messages sent about the 
steamship Deronda, marked “A 18.” 

Q. Now, are these full and true copies of all cablegrams which 
you or your firm or either member of it sent with regard to this 
mutter ? 

A. It is a true copy of the cables sent, but in them are things not 
relating to the charter of the steamship Deronda, — which are not 
there. They are in my telegram book, which you are at liberty to 
see. 

Q. Do they contain any reference io anything concerning the 
Deronda other than the charter? 

A. No, sir; nothing whatever to do with it. One of them con- 
tains an offer from another party of a lump-sum charter, which did 
not relate to Mr. Gomila and which vou can see. 

Q. With that exception, are these true and full copies? 

A. Yes, sir; full and true copies of all that were sent about the 
Deronda. 

Q. What have you next? 

A. I produce now all the letters received from Culliford & Clark 
respecting the steamship Deronda—the originals and copies—from 
the 19th June, 1883, to the 13th August, 1883. There are seven 
original letters in all and their copies, marked A 19, A 20, A 21, 
A 22, A 23, A 24, and A 25. The copies have the same mark. 


— . 
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Q. Are there any letters previous to this date concerning 
223 the Deronda or the charter party made to Gomila & Co.? 
A. These are all the letters about the Deronda. 

Q. The correspondence started the first of June? 

A. No, sir; we had not any correspondence previous to the 19th 
of June. 

Q. Are these all of the letters that you had from them? 

A. Yes, sir. 

Q. Relating to this case or the chartering of the Deronda ? 

A. Yes, sir; these are all we had from them relating to that. 

Q. Where are your replies to these letters ? 

A. These are here. (Witness now produces copies marked A 26, 
A 27, A 28, A 29, A 30, A 31, A 32, and A 33.) Fumi produce the 
letter book from which I took impressions of the originals and from 
which I made these copies. There are two letters here which are 
not yet copied—one dated the 9th July and’the other the 23rd—but 
of which [ will furnish copies. In the hurry of making copies they 
were overlooked. ‘They contain nothing about the Deronda. 

Q. These copies of your letters which you furnish—are they full 
and true copies of all these letters ? 

A. They are full and true copies of all letters regarding the De- 
ronda. ‘There may be other letters in the letter book here not relat- 
ing to the Deronda, which you are not at liberty to examine. 

Q. The copies of the letters that you produce, marked from A 26 
to A 33, inclusive, do they comprise all of the letters which you 

have written, or your firm or either member of it have writ- 
224 ~=ten, to Culliford & Clark or either of them, relative to this 
Deronda difficulty or any branch of it? 

A. Yes, sir. 

Q. Upon two of these letters, marked A 31 and A 32, there are 
added certain clauses in lead pencil; who were they added by? 

A. By myself, from the letter book. 

Q. And with these additions:they complete 

A. Everything respecting the steamship Deronda—that is, every- 
thing embraced in the call except the two letters of July 9th and 
July 23d, which I will furnish copies of. 

@. Are all the transactions in all of these details relative to this 
Deronda matter, so far as any transpired, between De Wolf & Ham- 
mond or either of them and Culliford & Clark or either of them, 
shown in these cablegrams and letters which you have produced ? 

A. They are all shown there; besides, there is the charter party. 

Q. Is there nothing else in writing on the subject? 

A. No, sir. 

Q. You have produced everything in writing? 

A. Yes, sir; I have produced the charter parties, cablegrams, and 
letters that passed between us. 

Q. On your last examination you said that you thought you sent 
a copy of the charter party of Gomila & Co. to Culliford & Clark, the 
owners; is that the letter marked A 26 the one in which you speak 
of it to them ? 
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A. Yes, sir; that is the letter we sent the charter party on the 

22d of June. 
Q. What charter party was that? 
225 A. The copy of the charter party between De Wolf & Ham- 
mond and Gomila & Co. 

Q. What is the date of that letter? 

A. The 22d of June. 

Q. Is there anything in this correspondence or cables under the 
date of June 29th or thereabouts relative to the alleged transfer? 


Mr. McConnell objects, as the correspondence will speak for itself. 


A. I will point out in my letters where the charter party was 
transferred. ‘Ihe correspondence shows that. You will find that 
in our letters. 

Q. Have you ever chartered any steamer to Gomila & Co. since 
this Deronda charter? 

A. No, sir; I believe not; I don’t think we have. 

Q. Did you charter to them the steamship Thomas Turnbull? 

A. Yes, sir; we had her chartered here, but not for Culliford & 
Clark. 

Q. When did you do that? 

Mr. McConnell objects. What is the object of this testimony ? 

Mr. GurRLEY: I have several objects for it; one is the inference in 
the correspondence on the part of Culliford & Clark and De Wolf & 
Hammond that they would not charter a vessel to Gomila & Co. 


Witness: As regards the Thomas Turnbull, we did charter to 
Gomila & Co. that steamship. 

Q. When? 

A. I don’t know, but I can see by looking at the charter party. 

Q. See, then, and give us the date. 

226 A. Yes, sir; that charter party is dated the 6th July. 

Witness produces the original letter book and the book containing 
the impressions of the telegrams that he sent to Culliford & Clark 
in relation to the Deronda, all of which have been compared by 
libellauts and counsel, and that the copies produced and the copies 
found agreed with the originals in the book. 


Q. In whose handwriting is that letter of the 25th July, 1883 
marked A 32? 

A. W. J. Hammond’s. 

Q. When did Mr. Hammond arrive here from Liverpool? 

A. The 18th July, as proven by his letter marked A 29. 

Q. He was not. present when the Deronda was chartered and when 
she sailed? 

A. He was here before she sailed, but be was not here when the 
charter party was made. 


The proctor for respondents asks the proct »r for libellants whether 
he offers the documents in evidence which have been called for and 
produced or not. 
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The proctor for libellants states that after he has examined them 
he will decide, and withdraws the papers for the purpose of exam- 
Ination. 

The proctor for the respondents insists that the taking of the 
papers into the possession of the libellants places them in evidence. 


The examination is here continued to Monday at 3 o’clock p. m., 
when the cross-examination of the witness will be proceeded with. 


227 United States District Court, Eastern District of Louisiana. 


GoMILA «& Co. 
vs. No. 11965. 
CuLLIFORD & CLARK 


Testimony taken on behalf of the libellants before John Devonshire, 
United States commissioner, this 21st day of January, 1884. 


William M. Baker, William H. De Wolf, cross-ex.; B. T. Bang- 
tson, recalled; A. J. Gomila, recalled; Larned Torrey, F. Lazurtegui, 
Leon Labat, Luther Alfred. 

Present: J. Ward Gurley, Esqr., for libellants; James McConnell 
and J. R. Beckwith, Esqrs., for respondents. 


Wittram M. Baker, sworn for the libellants, says 
By Mr. GuRLEY : 


Q. What is your business? 
A. A marine surveyor in this port. 
Q. Do you know the steamship Deronda ? 
A. Yes, sir. 
Q. Did you have anything to do with the steamship Deronda 
when she was here at this port last when she was loading with a 
cargo of grain for Europe ? 


228 A. Yes, sir; I inspected her freight. 
Q. Did you issue any certificate? 
A. I did. 


Q. Look at the certificate that is marked on the back of it “Gomila 
No. 2” for identification, and state whether or not that is the cer- 
tificate to which you refer. 

A. Yes, sir; that is the certificate I issued on that the 30th of 
June. 

Q. Are the statements in that certificate correct ? 

A. Yes, sir. 

2 What is the custom in leading a steamer with grain? 

The custom in loading a steamer is to go to the steamer when 
Pi, first arrives, in company with the carpenter employed by the 
captain, and tell him to fit the ship for grain. After she is properly 
fitted throughout to the surveyor’s satisfaction we give a certificate 
that she is ready to receive her cargo. We tell the captain how 
much in bulk and how much in sacks, to take what propositions, 
and at the same time how deep to load the ship and what free board 
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he is to have when leaving port. When about finished we again go 
to the ship and watch her and see that she goes to the marks that 
we give, and when she gets to these marks we tell them to stop. 
She stops and we give the certificate. They tell us at the elevator 
how much grain there is and we give a certificate accordingly. 

Q. Was the certificate issued in accordance with that custom ? 

A. Yes, sir; to the best of my knowledge and belief the ship was 
loaded at the time I gave that certificate. 

Q. What do you mean by free bourd ? 
229 A. That is the distance from the deck to the water line at 
the lowest part down on the ship. 

Q. What is the average time consumed in loading a ship with ten 
thousand quarters of grain? 

A. That would depend upon the weather; with fair weather the 
average time would,I should say, beabout three days. I mean with 
the grain all on hand so that there would be no delay. 

‘Q. Tell us what free board you allowed that vessel ? 

A. I allowed her four feet nine inches. 

Q. Why did you allow her that amount of free board? 

A. I gave her that free board according to the rules by which 
we load ships. Taking the depth of hold we allow so many inches 
side to the depth of hold for every foot depth of hold of a ship 
loading. 

Q. Does the quantity of coal to be taken on board have anything 
to do with the free board that you give? 

A. Yes, sir; in this respect: If the ship is going for coal, calling 
on this side the Atlantic, we always ask the captain whether he is 
going to take more coal on board leaving the coaling port than she 
has here; if so, we make allowance for that much more. We cal- 
culate how much the ship will take to the inch, calculating how 
much it may be, and loading so many inches less draught here. 

Q. What do you know about the coaling of that vessel, if any- 
thing ? 

A. Well, I cannot remember anything about that exactly; any- 
thing more than I knew she was going to have coal and loaded her 
according to these rules. 

Q. Did you know where she was going to coal? 
230 A. I am not positive, but I think it was Halifax. I am 
not positive about it. I know that was the intention. 

Q. Was that free board given to her with reference to her taking 
sufficient coal at the last coaling station to run her across? 

A. That free board was given her with the understanding that 
she was to take the same quantity or no more than the quantity 
taken on board leaving this port. 

Q. You have testified of the manner in which a grain vessel is 
loaded. Now, did this vessel load in that manner? 

A. She loaded in accordance with the rules as I have described 
and according to my instructions. 

Q. Do you remember what time you stopped her loading? 

A. I do not remember the exact hour, but it was on the 30th of 
June, about four or five o’clock in the afternoon. 
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Q. When you stopped her loading could the steamer have taken 
an additional quantity of grain within the rules? 

A. The ship was down to her marks when I stopped loading her 
at that time. 

Q. How many quarters of grain did she have at that time when 
she was down? 

A. I cannot say. 

. Look at the certificate and see what that states. 

A. It does not state the quarters, but it states 82,588 bushels. 

Q. Now, suppose that the vessel had had thespace and the draught 
also to have put on board three thousand bushels more or about 
thirty-two hundred bushels more, could she have done so before 
midnight of the 30th June? Was it possible, I want to know, for 
her to have done the work within that time? 


231 Mr. Beckwith objects to the question as immaterial, nor is 
the witness shown to be an expert on that subject. 


A. i think it could have been done. 
Cross-examined by Mr. BeckwitTH: 


Q. What is your exact position in relation to the loading of ves- 
sels about which you issue certificates; to supervise the loading? 

A. My position is that of surveyor of the National Board of Ma- 
rine Underwriters. 

@. What is the Board of National Marine Underwriters ? 

It is composed of the leading insurance companies of this 
country, with headquarters at New York. 

Q. It is a voluntary association, is it not? 

A. Well, I don’t know how to answer that question. All vessels 
are obliged to load their grain under their instructions. 

Q. Do you know of any law of any State or of Congress creating 
that board and giving it powers? 

A. No, sir; I do not. 

Q. Then you understand it to be a voluntary association of men 
connected with insurance offices ? 

A. Yes, sir; I presume it is. : 

Q. Why do they establish rules imperative as to the amount of 
free board ? 

A. Free board is left in all cases. The rules of grain ships are 
imperative, except the draught. -That is left to the surveyor, and in 
each port the board of surveyors establish a set of rules which they 
consider, as nautical men, as proper for the loading of a vessel—not 

to have her too deep. 
232 Q. What was the depth of hold of the Deronda? 
A. I don’t remember now. 

Q. Did you ever measure it? 

A. No, sir; we took the depth of hold from the register. 

Q. The depth of hold amidships? 

A. The depth of hold taken from the register of the vessel is the 
depth of hold amidships. 
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Q. Did you see the register of that vessel ? 

A. I don’t know that I did. 

Q. Did you go to the consul’s any time to look at it? 

A. Nog, sir. 

Q. Do you know how many inches they are allowed of free board 
for the foot of the hold? 

A. I allowed two and one-half inches to the foot depth cf hold in 
salt water. I made an allowance of a quarter of an inch to every 
foot of draught, in addition to fresh water, as the rise between salt 
and fresh water. 

Q. Do you remember the plimsol mark on this vessel—where it 
was? 

A. No, sir; I cannot say; we only use that as a sort of guide and 
measure the plimsol, whatever it is, after going on our own draught, 
if the number of the survey of the plimsol is the mark that we have 
given her, and tell the captain that he can load to the centre of the 
number or below it, or to any part of it, according to the measure- 
ment taken. 

Q. Do you remember whether the plimsol mark, when this ship 
had the 82,588 bushels in, was above or below the water? 

A. I don’t remember; I cannot tell you. 

Q. Do you know what coal she had in? 
233 A. No, sir. 

Q. Do you know whether she had any water in her ballast 
chambers ? 

A. No, sir; I do not. 

Q. You say you think she could have loaded the balance of the 
ten thousand quarters up to midnight of the 30th of June; you pre- 
sume it was on hand in the elevator? 

A. Of course, it was supposing that the grain was there that I 
answered the question first. 

Q. Do you know whether there was that amount of grain there in 
sight? 

A. I do not. 


By Mr. McConner tt: 


Q. Subsequent to the 30th of June was there any portion of the 
coal taken out of this vessel and the balance of the cargo taken in ? 

A. After the 50th of June; yes, sir. 

Q. The vessel left this port with more grain on her, did she not ? 

A. Yes, sir. 

Q. Did you give a certificate that she was properly loaded when 
she left here? 

A. Yes, sir. 

Q. Is this the document? 

A. Yes, sir; this is the document. 


Respondents offer in evidence the certificate marked “ B 1.” 


Q. This certificate, marked “B 1,” is dated the 13th July, 1883, 
and is signed by yourself and Thomas Conway ? 
A. Yes, sir. 
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Q. In your official capacity as surveyor, was it not? 
234 A. Yes, sir. 

Q. “Inspectors of the underwriters of New Orleans and 
general marine and river surveyors for the inspection of vessels.” | 
You gave this certificate on the 13th July, 1883, in the same capacity | 
in which you gave the other certificate, here marked “ Gomila | 
No. 2?” | 

+ A. Yes, sir. 

Q. According to this last certificate you stated that the steamship | 
Deronda had completed her loading this day and has now on board 
67,4064? bushels of grain in bulk? 

A. Yes, sir. 

Q. And 18,30722 bushels in 6,914 sacks, making a total of 85,714}4 
bushels ? 

A. Yes, sir. 

Q. Was that the cargo that that steamship left this port with ? 

A. Yes, sir. 

Q. She actually had that amount of cargo on board on the 13th 
day of July, 1883? 

A. As given me by the elevator people; I did not measure the 
weight. 

Q. As you got it from their weight? 

A. Yes, sir. 

Q. You got both quantities measured in each certificate in the 
same way? 

A. Yes, sir. 

Q. You have no reason to doubt that this ship left this port with 
that cargo on board ? 

A. No, sir. 

235 Q. You don’t know that she discharged any part of it? 

A. No, sir. 

Q. If she had you would have known it? 
A. Yes, sir; I think so. 


By Mr. GuRLEY: 


Q. You were asked some questions by one of the counsel as to 
whether or not there was any law organizing the board for which 
you act. J want to know, as a matter of fact, whether or not all 
vessels loading with grain from this port are loaded in conformity 
to these rules? 

A. Every vessel. I have never known one to go away with a full 
‘argo without being loaded under these regulations. 

Q. Can a vessel loaded with grain for Europe obtain insurance 
and proceed on her voyage without the issuance of these certifi- 
cates ? 

A. No, sir. 
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WituraM H. De Worr recalled for cross-examination. 


By Mr. McConneELv: 

Q. Have you got the two original charter parties that vou pro- 
duced here in evidence—the first one that was given to Gomila & 
Co. and the other one given to E. Forestier & Co.? 

Mey 
. Have you got them with you ? 
. Yes, sir. 
. Let me see them. 
. They are there in tine book. 

Q. Looking at the charter party dated the 19th June, 1883, 
236 =I find written across the face of it in red ink: 

* JuNE 29, 1883. 

“This charter party has been cancelled at the request of A. J. 
Gomila, of Gomila & Co., and a similar charter party made out to 
E. Forestier & Co., and the copies of said charter party previously 
given to Messrs. Gomilu & Co. have been returned to us by E. For- 


estier & Co. and destroyed. 
“De WOLF & HAMMOND.” 


Oro > 


Who wrote that? 
A. I did. 

Q. Are the statements contained in that correct and true? 
A. They are. 

Q. When did the steamship Deronda leave this port? 

A. I think she left this port about the 17th of July. 

. A certificate has been offered in evidence, signed by Thomas 
Conway and W. M. Baker, inspectors for the underwriters in New 
Orleans, certifying that on the 13th day of July, 1883, “ship De- 
ronda completed her loading this day and has now on board 
67,4064 2 bushels of grain in bulk, 18,80723 bushels in 6,914 sacks, 
making a total of 85,7141 bushels.” I will ask you whether that 
was the quantity of grain or not that was put upon that vessel and 
whether she left this port with that quantity on board. 

A. Well, I cannot say that; I examined my books and I think 
that is correct. I can tell better by that, because she had on her 
ten thousand quarters; that is what she had on her. As regards 
the quantity on board, we always get that from the shippers. We 
go by what they give us. The only way we know is by get- 

ting the amount from the shippers upon which they pay the 
237 ~—s freight. 
Q. Do you know it yourself, personally? 

A. No, sir; not at all. 

Q. I suppose this certificate of the inspectors is the best evidence 
of what she had in her? 

A. That is the best evidence; that will show. 

Q. How many bushels are contained in ten thousand quarters, as 
required to be loaded on board that ship? 

A. Well, you see, taking bushels of corn and bushels of wheat, 
there is a difference in the weight. 
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Q. I am taking the grain that was loaded on board that ship. 

A. Take so many pounds and divide them by fifty-six and you 
have the number of bushels,and divide the total by four hundred 
and eighty would give you the number of quarters. 

@. How many pounds to the bushel, according to the charter 
party ? 

A. The charter party is not by the bushel; it is by the quarter of 
480 pounds to the quarter. 

Q. How many bushels would that give, if the ship was loaded 
with the ten thousand quarters, according to that measurement? 

A. I would have to figure that up. 

Q. Figure it up and give me the statement. 

A. I will figure it up bye and bye. 

Q. Will you please look at the document here, marked “ B 2,” 
called the protest of Gomila & Co., for non-fulfillment of charter 
party of the steamer Deronda, made before John G. Eustis, notary, 
and state whether that was made at your request or not? 

A. Yes, sir; it was. 


238 Respondents offer in evidence protest marked “B 2.” 


Q. It was signed by De Wolf & Hammond, agents steamship De- 
ronda? 

A. Yes, sir. 

Mr. Gurley, for iibellants, objects to the introduction of the docu- 
ment marked “B 2,” on the ground that it is not competent evidence 
and proves nothing except rem ipsam. 


Q. Here is a similar one of E. Forestier & Co., of the same date, 
by the same notary. 
A. Yes, sir; De Wolf & Hammond done that also. 


Respondents offer in evidence document] marked “ B 2,” subject 
to Mr. Gurley’s objection, as above stated. 


Q. And here is another one of the next day, June 7th, 1883, pro- 
test before the same notary, against Messrs. Gomila & Co. and E. 
Forestier & Co., made by Captain George A. Eldridge, captain of 
the steamship Deronda, and by Mr. W. H. De Wolf, of the firm of 
De Wolf & Hammond. 

A. Yes, sir. 


Respondents offer in evidence Exhibit “ B 4,” subject to libellants’ 
objection, as above stated. 

Respondents offer in evidence a copy of the certificate of registry 
of the British steamship Deronda, here marked “B 5,” to which 
libellants reserve objections. 

Witness, being shown document marked Gomila No. 1, 
239 already offered in evidence, purporting to be a grain contract, 
dated June 7th, 1883, between Gomila & Co. and E. Forestier 

& Co., is asked: 

Q. State whether that document or any similar document to that 
was shown by Gomila & Co. or Mr. Gomila previous to the date of 
the charter party with Gomila & Co. 
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Mr. Gurtey, for libellants: So far as the effect of this question 
may go to the impeachment of the testimony already given by this 
witness on that subject, the question above is objected to. 

A. No, sir; I never saw this document before. 

Q. How did you come to consult me as attorney in this case ? 

A. We had cable authority to do so. 

Q. From whom ? 

A. From Culliford & Clark to consult Mr. McConnell, the indem- 
nity lawyer. 

Q. What time did you first come to consult me; on what day of 
the month ? 

A. The 4th of July. 

Q. Where? 

_ A. At your house. 

Q. What time in the day ? 

A. I don’t remember exactly whether it was morning or the after- 
noon, but I think it was the afternoon, late. Still I do not know for 
certain. 

Q. Did you not bring the captain with you? 

A. I did. 

Q. Up to the time that you and the captain came to consult me 
were you not under the conviction that the vessel was fully 

loaded ? 
240 A. We were. 
Q. What changed your opinion that she was not? 

A. When we saw you you asked the captain if he could not make 
room by taking out some of his coal in the bunkers for the balance 
of the cargo. 

Q. Did I not tell him that under the conditions of the charter party 
he had the right to coal at different ports? 

A. Yes, sir; and the captain said he could discharge a part of 
his bunker coal and make room for the balance of the cargo; you 
advised him to do so. 

Q. I advised him to do so, and then he proceeded to do so under 
my advice? 

A. Yes, sir. 

Q. Now, there is a dispatch in here sent by you, dated July 3d, 
1883, in these words: “ 170 tons coal ; surveyors refuse luad deeper ; 
ship full all over; no advantage; Newport; cargo sold.” That ex- 
pression in there “ship full all over,” that dispatch was written be- 
fore you came to see me, was it not? 

A. Yes, sir. 

Q. You hada different idea after you came to see me, and had 
submitted the charter party to me? 

A. Yes,sir; that dispatch is in reply to one that came from Cul- 
liford & Clark ordering the vessel to coal at Newport News. 

Q. What was my advice to you on the subject, that the ship must 
take the ten thousand quarters, if she could, by taking out the coal, 
and that you must do it ? 

A. You advised us that she should take the ten thousand 
241 quarters by taking out the coal; that she must do it. 
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Q. Did not the ship proceed to take out the coal] and take in the 
cargo ? 

A. Yes, sir. 

Q. Do you know the quantity of coal she took out ? 

A. I don’t remember. 

Q. But she proceeded to take out the coal, did she not? 

A. Yes, sir. 

Q. ‘Then you demanded the balance of the cargo by one of these 
protests filed in evidence ? 

A. Yes, sir; we did. 

Q. Did you or not demand the balance of the eargo of the vessel 
before that sale was made by Gomila & Co. or by D. E. Morphy, 
auctioneer ? 

A. I really forgot when I demanded the cargo, but the documents 
will show. 

Q. Did you not give them notice in writing that}you were ready 
to receive it? 

A. We did give notice. 

Q. Was not that notice given previous to that sale? 
| A. Yes, sir; I am positive of that. The documents will show 
that. 

Q. Will you examine your books and produce a copy of a letter 
written to all the parties in interest previous to that sale of the grain 
by Morphy, auctioneer ? 

A. Yes, sir. 

Q. In which you state that you would be ready to receive the bal- 

ance of the cargo? 
242 A. I will furnish that letter. 
Q. Have you your charter-party book here with you? 

A. Yes, sir; it is here. 

Witness has placed before him the charter-partyjbook in which 
he keeps the originals of the charter parties made. 


Q. Now, I will ask you what is your custom when you makea 
charter party to one merchant and that merchant instructs you to 
give the ship to another party? Do the merchants write a transfer 
on the back of the charter party, or do you require, and has your 
custom been or not to require, the cancellation of the first charter 
party and the issuance of a new charter party to the person to whom 
the vessel is given ? 

Mr. Gurley, for libellants, objects ou the following grounds: Ist, 
because the custom of De Wolf & Hammond would not establish a 
custom of that business in this port; 2d, because no custom can 
change the plain provisions of a law nor affect the legal status of 
parties to contracts. 


Q. State how you are in the habit of doing that thing. 

A. When we make a transfer of a charter party of that kind or 
another person takes the charter party of the same date the only 
change is the name of the firm. ‘They hand in to us the certified 
copies of the charter parties that we have issued. We then issue a 
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charter party in the name of the other party, of the same date and 
the same in every respect, with exception that we change the name. 
Q. And cancel the first one? 
243 A. Yes, sir. 
Q. Now, will you please look back in your charter-party 
book; I want you to look back to see what your custom is in your 
charter-party book. 


Witness, referring to his book, which eontains the original charter 
amie. says: “For instance, bere is a charter party dated New Or- 
eans, 7th June, 1883.” 


Q. By which you chartered what steamship? 

A. Chartered the steamship Elagenshire to E. Forestier & Co. 

Q. What is written on the face of the charter party in red ink ? 

A. This is written: “14 June, 1883. At the request of Mr. Bangt- 
son, of Messrs. E. Forestier & Co., this charter party has been can- 
celled and a similar charter party made out to Gomila & Co., and 
the copies of said charter party previously given to E. Forestier & 
Co. have been returned to us and destroyed. 

Q. Destroyed by De Wolf & Hammond? 

A. Yes, sir. 


Mr. Gurley, for libellants, objects as above. 


Witness says: Another illustration of a charter party transferred 
is here—on the 24th June, 1882—of a vessel called the Prince Ru- 
dolph, made to Gilmore & Co.; written across the face of it: “ Au- 
gust 23, 1882, cancelled.” Here is another one, a charter party 
of the 24th of July, the bark Carniole, made out to Gomila & Co. ; 
this had been written across the face of it, 16th September, 1882. 
Here is another of the 5th June, 1880, bark Francis Herbert, to 

Gordon & Gomila; written across the face in red ink: “July 
244 10, 1880. At the request of A. J. Gomila, of Gordon & 

Gomila, this charter party has been cancelled and a similar 
charter party made out to Selligman, Hellman & Co., and the copies 
of said charter party previously given to Gordon & Gomila have 
been returned to us and destroyed.” 

Q. When can you furnish that statement? I want you to furnish 
ine the statement that was made of copies of letters written and 
sent to any parties relative to the additional grain required to make 
up the quantity of ten thousand quarters. 


Respondents offer in evidence the charter party already filed, 
marked “ A 3,” together with the endorsement thereon in red ink 
and signed De Wolf & Hammond. They also offer in evidence the 
charter party already filed in evidence and marked “ A 4,” of the 
same date as the document “ A 3,” to wit, the 19th June, 1883, made 
by De Wolf & Hammond, agents by cable authority, to Messrs. E. 
Forestier & Co. 


—Q. Would you have given two charter parties out at the same 
ser as two different parties for the same vessel and the same voy- 
age ‘ 

A. No, sir; not without cancelling one of them. 
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Mr. Gurley objects to the above question on the ground that it 
is an improper question, because the issue is not what he would 
have done, but what he did do; 2dly, because the authority which he 
rg from the owners is the best evidence of what he could properly 

0. 


245 Q. I will ask you whether in the case of the Deronda vou 
did so or not give out two subsisting charter parties at the 
same time or whether one of them was not cancelled ? 

A. No, sir; one of them was cancelled. 

Q. They did not both exist at the same time? 

A. No, sir. 

@. Which one was cancelled and which one was issued and loaded 
under ? 

A. The charter party to Gomila & Cu. was cancelled and the ship 
was loaded under the charter party given to E. Forestier & Co. 

Q. ‘The charter party of Gomila & Co. was cancelled on the 29th 
of June? 

A. It was the 28th of June; but it was on the 29th that I noted 
the cancellation. 

Q. Then, when the ship was being loaded on the 30th June and 
you telegraphed over that she was“ full all over,” who were the 
charterers ? 

A. E. Forestier & Co. 

Q. After you began to take out coal from this vessel to load her, 
did you demand the balance of the cargo to load her in accordance 
with the advice that I gave you? 

A. Yes, sir. 

Q. Will you state whether or not you were met with various ob- 
structions made by different parties to prevent your doing so ; if so, 
what were they ? 

A. There were some obstructions by the surveyor, for instance. 

Q. What were they? 

A. The surveyor was rather indignant about the captain 
246 removing his coal to take it up in grain. 
Q. Were not notices served on you by the underwriters ? 

A. Yes, sir; about taking the water out of her boilers. 

Q. Will you please to produce tiiese papers that were served upon 
you at that time by the different parties? Have you got them with 
you? 

A. No, sir; I have not got them here; you have copies of them. 
Do you want the originals ? 

Q. No. 

A. Well, then, you have them. 

Q. But bring the originals here. 

A. Yes, sir; I will. 


Cross-examination suspended ; adjourned to January 24, ‘1884, at 
3 o’clock p. m. 
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GOMILA & Co. 
v8. No. 11965. 
CuLLIFORD & CLARK. 


New Orveans, THursDAY, January 24, 1884. 
Testimony for libellants resumed this day as per adjournment. 
Present: J. Ward Gurley, Jr., Esq., for the libellants ; James Mc- 
Connell, Esq., for the respondents. 


B. T. Banatson recalled for libellants. 


By Mr. GuRLEY: 


Q. Were you present at the last examination in this case when 

Mr. De Wolf was testifying ? 

, A. Yes, sir. 

247 Q. Did you hear his testimony relative to the truthfulness 
of the statements written in red ink across the face of the 

charter party issued to Gomila & Co.? 

A. Yes, sir; I heard it. 

Q. What have you to say about that statement? 

A. Well, in my opinion, it is not the exact truth. 

Q. You have testified in this case before on that subject. You 
have stated in substance that there was no authority given to 
Messrs. De Wolf & Hammond to cancel the charter party to Gomila 
& Co.? 

A. Yes, sir; I said so. 

@. Do you maintain that as the truth ? 

A. Yes, sir; I maintain that. 

Q. The testimony that you have heretofore given, then, on that 
subject is entirely correct? , 


A. Yes, sir. 
Q. Are you the counsel of Sweden & Norway ? 
A. Yes, sir. 


Q. How long have vou been so? 
A. Eighteen months. 


Cross-examined by Mr. McConneELv: 


Q. You have stated that the statements made by Mr. De Wolf in 
your hearing here as a witness—that it was not true with regard to 
the red-ink endorsement. Do I understand you to say so—the red- 
ink endorsement on the charter party ? 

A. My opinion is that it was not the truth; that is what I mean 
to say. 

Q. I wish you to tell me wherein it is your opinion that it is not 

the truth; what fact stated in that endorsement is it, in 
248 your opinion, that you refer to? 
A. AsI said in my first statement, there was no cancel- 
lation of the charter party; that isonly an opinion that I have upon 
the subject. 
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Q. All that you refer to, then, when you say that it is your opin- 
ion it is not true is this: that you mean to say that you did not au- 
thorize Mr. De Wolf to cancel the charter party of Gomila & Co.; 
is that what you mean ? 

A. Yes, sir. 

Q. Nothing else? 

A. No, sir; nothing else. 

Q. You refer to no other statement of Mr. De Wolf? 

A. No, sir; I refer to no other statement. 

Q. Does Mr. De Wolf in the endorsement on that charter party 
say that you authorized him to cancel the charter party of Gomila 
& Co.? 

A. No, sir. 

Q. Why, then, do you say that his statement in red ink on the 
charter party is not true, in your opinion, if that is what you say ? 

A. Well, there was no order given by me or anybody else to 
cancel the charter party. I had no order from anybody else to can- 
cel the charter party, and therefore I maintain that the statements 
he made are not true. 

Q. That is your opinion? 

A. Exactly. 

Q. In other words, you mean to say that you did not authorize the 

cancelling of that charter party of Gomila & Co.? 
249 A. Yes, sir. 
Q. That is all you mear. to say? 

A. Yes, sir. 

Q. When you were on the stand before you were questioned with 
regard to the number of bushels that the Deronda carried away from 
this port —the number of bushels of grain ? 

A. Yes, sir. 

Q. You shipped grain by her, did you not? 

A. Yes, sir. 

Q. Will you be good enough to tell me the number of bushels of 
grain that the Deronda took away finally from this port ? 

A. Well, I have not it in my memory now, but about eighty-seven 
thousand bushels. 

Q. That is what you have heretofore statec in your testimony ? 

A. Yes, sir. 

Q. And you have not it in your memory now? 

A. No, sir. 

Q. Do you remember how many quarters it is? 

Yes, sir; ten thousand and fifty quarters. 

Q. It was over ten thousand quarters? 

A. Yes, sir. 

Q. It was ten thousand and fifty quarters, about ? 

A. Yes, sir. 

Q. You are positive it was over ten thousand quarters ? 

A. Yes, sir. 

Q. About how many bushels in that fifty quarters over besides 
the ten thousand quarters ? 

A. It would make four hundred bushels more: 
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250 Q. More than ten thousand quarters ? 
A. Yes, sir. 
. And that she had in her when she sailed from this port? 
Yes, sir. 
And that quantity she delivered on the other side? 
That I cannot tell you. 
. She arrived on the other side? 
Yes, sir; but I don’t know it. 
. You have advices from the other side that she arrived there, 

have you not? 

A. Yes, sir. 

Q. And delivered the cargo? 

A. Yes, sir. 


OPOorere 


A. GoMILA recalled for libellants: 
By Mr. GurRLey : 


Q. You have heard the testimony given in this case by Mr. De 
Wolf? 

A. I have. 

Q. Relative to the red-ink endorsement made by him on the 
charter party issued to you ? 

A. Yes, sir. 

Q. He states in that endorsement that the charter party was can- 
celled by your authority and request. Is that so? 

A. It is not so. 

Q. Did you ever, in any manner at all, give him or any other per- 
son any authority tu cancel that charter party ? 

A. I never gave him or any other person authority. 

Q. You have been engaged in the grain business for a long 

time? 
251 A. I have been engaged in the grain business as a broker- 
age business and exporting since 1876. 

Q. Do you deal in this business extensively ? 

A. Yes, sir; I am one of the heaviest dealers. 

Q. Do you charter many ships? 

A. Yes, sir; 1 charter a great many ships for cargoes and part 
cargoes. 

Q. For the last few years can you state how many vessels you. 
chartered ? 

A. Not without making up a list, but I can give you a statement 
that the annual average of grain has been five million bushels— 
that is, I have handled that much grain every year, except one year 
when the crops failed, and from carrying out that business I had to 
charter vessels for entire cargoes and vessels for part cargoes. The 
average carrying of one of them would be eighty thousand bushels. 
Then from that quantity you can figure how many vessels I have 
had to charter—a very large fleet. 

Q. Within the past three or four years how many vessels have 
you chartered ? 


ili 


J. H. W. CULLIFORD ET AL., &C., VS. A. J. GOMILA ET AL., 4c. 145 


A. Well, for part cargoes and whole cargoes, perhaps over two 
hundred vessels. When I speak of chartering I mean that I charter 
them when I load with a full cargo and engage here for a part 
cargo. 

Q. So far as the responsibility of the charter party goes have you 
had any difficulty in obtaining charters ? 

A. I never had any difficulty so far as responsibility is con- 
cerned. 

Q. Have you had any difficulty now on that subject ? 

A. No,sir; none whatever, except Culliford & Clark. They 

252 pretended I have, but I do not believe that. I think I have 

good reason for saying that they would charter me a vessel 
to-morrow. I have been offered one of their vessels. 

Q. Have you any reason to believe so, emanating directly or indi- 
rectly from them ? 

A. The reason I have is a letter which I saw shown me by Messrs. 
De Wolf & Hammond, wherein they stated “ not over that amount, 
44 shillings, per ton register; that the price was insufficient, but par- 
ticularly that the charterer was Gomila.” That happened since the 
Deronda matter. 

Q. Please look at this paper, marked “Gomila No. 1,” which was 
shown to Mr. De Wolf the last time he was on the stand and he 
swore that he never seen that before the commencement of this 
case. Was it ever shown to him ? 

A. It was shown to him and to Captain Eldridge. I know that 
he saw it and considered it in connection with his charter—both of 
them, Captain Eldridge and De Wo!f—at my office. I toid them 
that was my purpose in chartering the vessel; that it was to carry 
out this contract; that this was the only vessel I could get within 
the time, and that I required her to carry ten thousand quarters. 
I wanted them to guarantee the ship or | would not take it; that 
if the vessel did not carry the quantity the damages would be very 
heavy. 

Q. Was that before the charter party was executed ? 

A. Yes,sir; that was before it was executed ; that was the subject 
of the charter party. 

Q. Are you now doing a large business in this line? 

A. Yes, sir; as much as the weather will permit. The 
253 ~—sriver is frozen and our business is suspended for the time 
being. 

Q. How many difficulties have you had with these vessels? 

A. Since the beginning of my business in chartering vessels, not 
to include five disputes which came to court, | have had some dis- 
yutes where discussions have taken place and the difficulties amica- 
bly arranged. I have had cases of dispute in the courts, one of 
which was the Highbarry, which was a case of contract, won for me; 
the case of the Marlborough, the Dupuy De Lorné, and probably 
one other vessel, which has not yet been brought to suit, and I will 
add the steamer Altna Craig. In the latter case there is no ar 
issue involved, but simply a question of principle. These are all 
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the disputes that I remember to have had that were not settled ami- 
cably between the disputing parties. 

Q. On the 30th of June last, when this vessel was pronounced 
“full all over,” was there any more grain at hand that could have 
been loaded on her? 

A. The barge she had at that time alongside of her had a rem- 
nant on her of some seventeen thousand bushels. 

Q. Was that sufficient to complete the cargo of ten thousand quar- 
ters, if the vessel could have held it? 

A. She only required thirty-two hundred bushels more out of 
that quantity. 


Cross-examined by Mr. McConNnELL: 


Q. I suppose you had that information of the quantity of grain 
on hand from your employees; you did not know it yourself, per- 
sonally ? 

A. Yes, sir; I did, because I paid for the grain in the 
254 barge. I have the bill of lading of the same barge myself. 

Q. You referred in your testimony to an extract from a 
letter. That letter you have reference to is one of the letters produced 
by Mr. De Wolf under the order of subpana duces teeum ? 

A. Yes, sir; but I saw that letter before it ever came to this court. 
I was shown it by Mr. De Wolf & Hammond themselves. 

Q. Have you read the other letters filed in this case by De Wolf 
& Hammond in obedience to the call of subpana duces tecum ? 

A. Yes, sir; I have. 


LARNED TorREY, sworn for libellants, says: 
By Mr. GuRLEyY: 


@. You are a member of the firm of Gomila & Co.? 

A. Yes, sir. 

Q. Look at this paper, marked “ Gomila No. 1,” and state whether 
you know that was ever shown to Messrs. De Wolf & Hammond 
or either of them or the master of the steainship Deronda; if so, 
when, where, about what time, and what was said to him by the 
parties? 

A. | remember seeing this contract before. I was present when 
Mr. Gomila was negotiating for the charter of the Deronda. I re- 
member that he showed Mr. De Wolf and Captain Eldridge this 
contract in Gomila & Covo.’s office, [ think, about the last half of 
June. 

Q. What was said about it? 

A. Mr. Gomila was very careful to explain to these gentlemen, 
both of them, after showing the contract, that it was necessary to 
have a vessel that would carry the required quantity, and unless 

she did he did not want her; that the vessel must be 
255 guaranteed to him to carry that quantity, and unless they 
did guarantee her to carry ten thousand quarters he could 
uot use her. 
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Q. Was there anything said as to what the result would be in case 
she did not? 


A. He cautioned them that in case she did not carry that 


_ Mr. McConnel objects to all this testimony on the ground that it 
Is Incompetent by parole proof to enlarge, vary, or contradict the 
written terms of the contract of charter party, and on the further 
ground that nothing said before, at the time, or since the signing of 
said contract of charter party is admissible in evidence to affect the 
rights of the contracting parties under such contract of charter 
party ; this objection to apply, without repetition, by consent, to all 
testimony of a similar character. 


_ A. He cautioned them that in case she did not carry that quan- 
tity that the loss would be very heavy. 


IF’, LAzURTEGIN, sworn for libellants, says: 
By Mr. Guriey: 


Q. What is vour business? 

A. Lam clerk for this firm of Gomila & Co. 

Q. Have you charge of the charter-party department of that firm ? 

A. Yes, sir. 

Q. What do you know about the charter party of the steamship 
Deronda ? 

A. I know it was given to Mr. Bangtson after the ship began load- 


ing 
g. 
296 Q. Are you sure the ship had begun loading before it was 


given to Bangtson ? 

A. Yes, sir; I notified Mr. Bangtson myself. 

Q. Do you know how much the Deronda had on board at that 
time ? 

A. She had in the neighborhood of twelve thousand bushels. 

Q. Was the charter party endorsed when you gave it to Mr. 
Bangtson ? 

A. No, sir. 

Q. Were you present when that charter party was made—when 
Mr. De Wolf and the captain of the vessel were there ? 

A. Yes, sir; I was. 

Q. Do you know whether or not this document marked “ Gomila 
No. 1” was shown to them at that time? 

A. Yes, sir; I handed it to them myself. 

Q. Did the captain and Mr. De Wolf see that document ? 

A. Yes, sir. 

Q. Did any conversation occur about it? 

A. I heard some of the conversation. 


Mr. McConnell objects as above to the testimony of this witness 
on the subject of any parole proof whatever to vary the contract or 
to enlarge or contradict the charter party. 
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Witness: I heard some of the conversation. Mr. Gomila wanted 
to instill it into Mr. De Wolf and the captain that the vessel must 
carry ten thousand quarters; otherwise he could not use the ship. 

Q. You say you landed that contract marked “ Gomila No. 1” to 
whom ? 

A. To Mr. Gomila. 
257 Q. Did you see him hand it to Mr. De Wolf and the cap- 

tain? 

. Isaw Mr. Gomila reading it to the captain and Mr. De Wolf. 
Do you inean that you saw him read it or heard him read it? 
. I handed it to Mr. Gomila and heard him read it. 
. Then he read it aloud ? 
. Yes, sir. 
Was there anything said as to what would be the result if the 
ship did not carry ten thousand quarters ? 


Mr. McConnell objects as above. 


A. The only thing I heard Mr. Gomila say was that it would be 
a great loss to the firm, because that he had a contract that could 
net be carried out otherwise. 


ererer 


Cross-examined by Mr. McConneEtLt: 


Q. What date of the month was that or day of the week ? 
A. To the best of my recollection, it was on the 18th of June. 
Q. Have you any way to fix it in your mind what date it was? 
A. No, sir. 
Q. Why do you say it was the 18th of June? 
A. Because the vessel began loading at that time or about that 
time. 
Q. You have nothing to fix the date in your mind? 
A. No, sir. 
Q. What time in the day was it? 
A. I cannot say. 
258 Q. How close were these parties to your desk when they 
were reading this? 
A. About the distance from here to that safe—ten feet. 
Q. Is your desk in the same part of the room as Mr. Gomila’s 
desk ? 
A. Yes, sir. 
Q. Did you not hand Mr. Gomila some other paper besides this 
contract? 
A. Not that I recollect. 


By Mr. GurLey: 


Q. What is it you said was about the 18th of June; was it the 
signing of the charter party, or what? 
A. That I gave the contract to Mr. Gomila. 
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Leon Lasat, sworn for the libellants, says: 


By Mr. Guruey: 


Q. What is your business? 

A. A clerk of the firm of Gomila & Co. 

Q. What do you know about the charter party of the steamship 
Deronda, if anything? 

A. I know that Mr. Gomila chartered that vessel from Messrs. 
De Wolf & Hammond. 

Q. Were you present at any conversation relative thereto? 

A. The only thing I know is that Iseaw the captain and Mr. 
De Wolf come into the office one day, and Mr. Gomila showed them 
a contract that he had. 

Q. Look at that paper, marked “Gomila No. 1,” before you and 
state whether that was the paper or not. 

A. Yes, sir; it was written by me. 

Q. And signed by E. Forestier & Co.? 

A. Yes, sir. 
259 Q. You say that was shown to whom ? 
A. To Mr. De Wolf and the captain. 

Q. What was said about it? 

A. I do not remember exactly. 

Q. Well, the substance of it if you cannot remember it exactly. 

A. I saw Mr. Lazurtequi get this document out of the safe and 
show it to these gentlemen. At that time I was busy, and it was left 
to the discussion of Mr. Gomila and these gentlemen. 


Cross-examined by Mr. McConneE Lv: 


Q. You saw him hand this paper to whom ? 

A. To Mr. Gomila. 

Q. You saw Mr. Lazurtequi do that ? 

A. Yes, sir. 

Q. How near were you to them when he handed it to Mr. Gomila ? 
A. As close as I am to you—about three feet. 


Mr. McConnell makes the same objection to this testimony as above 
stated. 


Luraer ALFrep, sworn for the libellants, says: 


By Mr. GuRLEY: 


What is your business? 
. Weighmaster on one of Gomila & Co.’s elevators. 
. Are you not also superintendent of the elevator ? 
. Well, I have charge of that at times. 
Do you know anything about the steamship Deronda and the 
chartering of her to Gomila & Co.? 

A. No, sir; [ don’t know anything about the chartering. 
260 Q. Do you ‘know anything about the loading of her by Go- 
mila & Co.? 
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A. Yes, sir. 


Q. What did you have to do with the loading of that steamship ? 
A. I was instructed to go alongside the steamship Deronda and 


give her so much grain. 

Q. When was that? 

A. That was in June last; June 28th, 29th, and part of the 30th 
we were loading her. 

Q. Who instructed you to do that? 

A. Gomila & Co. 

Q. Then you proceeded with Gomila & Co.’s elevator to the ship 
for the purpose of loading her? 

A. Yes, sir. 

Q. Did you have to wait for any inspectors’ certificate or for the 
inspectors to pass the vessel ? 

A. Weare generally told by the mate or captain, when the in- 
spectors are not there, when the vessel is ready for cargo. 

Q. After she was ready, commenced to load ? 

A. Yes, sir. 

Q. Before you commenced to load were you informed that the 
vessel was ready to load ? 

Yes, sir. 
. Who by? 
. I think it was the mate. 
Either the captain or mate ? 
. Yes, sir. 
Then you proceeded to load her after they had informed you 
that she was ready ? 
261 A. Yes, sir. 
Q. How did you load the vessel ? 

A. We gave her a certain amount of bulk and then in sack and 
store. 

Q. What quantity did you give her each day? 

A. Well, I have, perhaps, within a fraction of the quantity each 
day. On the 28th we began at five minutes past nine o'clock in the 
morning. 

Q. You gave her grain that day up to what time? 

. Ten minutes past eleven in the day time. 

. How much did you give her? 

. Twelve thousand two hundred (12,200) bushels. 
. Why did you stop then ? 

. I think it was raining at the time. 

. When did you begin again ? 

On the 29th at a quarter past seven (7.15). 
How long did you luad then, continuously ? 
We worked until fifty minutes past four (4.50) in the evening. 
How much? 

. 39,940 bushels and five pounds. 

. Why did you stop then ? 

. We completed the barge at that time. 

. That is, you emptied the barge ? 

. Yes, sir. 
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Q. When did you commence again? 
A. The same day, the 29th, we had another barge, and we started 
again at a quarter past five. 
262 Q. How long did you work continuously again ? 
A. We worked until forty-five minutes past six (6.45). 

Q. How much did you put in at that time? 

A. Six thousand bushels. 

Q. Why did you stop then? 

A. We stopped then for supper and continued the same night, 
starting at ten minutes past eight (8.10). 

@. And worked until when? 

A. Half past eleven (11.30). 

Q. How much did you put in in that time? 

A. Well, it was booming up; it was very slow work. 

Q. Seven thousand and forty-two bushels and forty-eight pounds 
(7,042.48); why did you stop then? 

A. It was midnight; the men were tired and they discontinued 
the work. 

Q. When did you commence again ? 

A. On the morning of the 30th at forty minutes after six (6.40). 

Q. And continued to work until when? 

A. Twenty minutes after three (3.20). 

Q. How much did you put in during that ime? 
A. We put in a quantity until the inspectors told us to stop, that 
the vessel had her draught, 17,405 bushels and five pounds. 

Q. You stopped, then, by order of the inspectors? 

A. Yes, sir; we are always stopped by the inspectors when she has 
a full cargo. 

Q. Is that the custom ? 

A. Yes, sir. 
263 Q. Did you pronounce her full all over? 

A. Well, the words used were that she had the draught in, 
and to give her no more; that is all she wanted. 

Q. Is that what he usually says? 

A. Yes, sir; we were told to stop by the inspectors. 

Q. Now, the barge which you were loading out of—how much 
grain was there left in it? 

A. Well, there was between fifteen and seventeen thousand bushels. 
We putoff that quantity—14,919 bushels—on the steamship Inventor 
from the same barge. Then she had a remnant of so much grain. 

Q. Then this barge had ample to give the Deronda three or four 
thousand bushels more ? 

A. Yes, sir. 

Q. Could you have put in the Deronda three or four thousand 
bushels of grain before midnight of that date? 

A. Yes, sir; very easy. 


Cross-examined by Mr. McConneELt: 


Q. Did you afterwards put in some more grain on the Deronda? 
A. Yes, sir. 


Q. When? 
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A. On the 15th of July. 

Q. How many more bushels did you put in on the 13th July? 

A. On the 13th July we started at forty minutes past one (1.40) 
p. m., and worked until five o’clock p. m. 

Q. How many bushels did you put in? 

A. Well, there was a little in bulk and the balance was 
264 in sacks. The total was 3,126 bushels and a fraction—14 

pounds. 

Q. Is that all you put into the Deronda? 

A. Yes, sir. 

Q. What did that make her total quantity in bushels? 

A. 85,714 bushels and 16 pounds. 

Q. How much of that was over ten tonousand quarters; how many 
bushels is it over ten thousand quarters? Mr. Bangtson has testi- 
fied it was four hundred bushels over the ten thousand quarters. 
Can you give me the exact figures—how much over ten thousand 
quarters was in the ship? 

A. I find it to be the exact quantity. I remember now that the 
captain told me not to give her a pound over the gross quantity of 
ten thousand quarters. 

@. Give the number of bushels. 

A. 85,714 bushels and 16 pounds; that is the exact quantity. 

Q. How, now, do you get at that? Increase that 85,714 into 
quarters. 

A. At 480 pounds to the quarter I have multiplied the total 
quantity, 85,714 bushels and 16 pounds, by fifty-six pounds, which 
gives the same amount as ten — quarters in pounds. 

Q. What was done on that ship to give room for this additional 
quantity of grain? 

A. There was part of her coal bunkers—the coal was taken out cf 
the forward part of one of the bunkers, and they built it up and par- 
titioned it off from the coal, so as to get this required space to hold 
this quantity of grain. 

Q. That did not give much trouble, did it? 

A. No, sir; but it was quite a delay. 

265 Q. How long a delay did it take just to do that? 

A. I can tell you when we were ordered alongside the 
vessel—the 13th—and I think it was the same date we went to 
work. 

Q. You were not there and did not see the work as it was pro- 
gressing ? 

A. No, sir; I was on the elevator. 

Q. The ship might have been ready for it long before you got 
there, for aught you know? 

A. Yes, sir. 

Q. How many bunkers was the coal taken out of ? 

A. A portion of one bunker—the forward bunker. 

Q. Whereabouts was that bunker situated; what was the size of 
it, the forward part of which was thus made ready for the grain by 
tuking out the coal? 

A. I don’t know the dimensions. 
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Q. Where was it situated ? 

A. I think it was part of No. 2 hatch that led into the bunker, but 
I am not certain — or whether it was a separate bunker hatch. 
Sometimes they have a hatch that they dump the coals into. 

Q. About what space, length, breadth, and height, that was thus 
prepared for the reception of grain by taking out the coal from the 
bunker that you have described ? 

A. Well, it might be ten or twelve feet high. I don’t know the 
height of the vessel. I had no reasons for taking the dimensions, 
as we have nothing to do with that. 

> It might have been ten or twelve feet high. What was the 
width ? 

A. Well, it was the width of the vessel from side to side, and per- 

haps the depth may have gone down ten feet. 
266 Q. What was the depth of it fore and aft? 
A. Well, the depth of it was ten or twelve feet and the 
length of it eight or ten feet. 
Q. The depth of it fore and aft of the vessel was ten or twelve 
feet ? 

A. Yes, sir; I had nothing to do with that, only to put the grain 
on the vessel. 

@. Under what deck was this bunker? 

A. Under the fruit deck ; that was the top deck. 

Q. Do you know what quantity of coal was taken out of that 
bunker ? 

A. I don’t know. 

Q. You say that on the 28th you stopped on account of the rain? 

A. I think it was the reason. 

Q. How long did you stop? 

A. For most of that day. We did not do any work on the 28th. 

Q. Now, when did you first go to that vessel to load grain on her? 

A. I think it was the date of the 28th that we moved there; some- 
times we lie alongside of a vessel two or three days. 

Q. Had you not gone there before that to see whether you could 
not load her? 

A. I don’t remember. I very frequently go on board vessels to 
see whether they are ready for cargo, but I don’t remember this. 

Q. What date did you take the barge there? 

A. I think the barge came there very shortly after the elevator, 
but I cannot answer you, because sometimes the barge is there be- 
fore the elevator. 

Q. Do you recollect whether you took the barge or the elevator? 

A. No, sir; I don’t remember. 
267 Q. What was the Deronda loaded with when she came into 
this port ? 

A. That I cannot tell. 

Q. At that time that you were putting in the grain on the 28th, 
which hatch were you putting it in first, the forward or the middle 
hatch ? 

A. The forward one. It was into No. 2 hatch; that was the sec- 
ond hatch from the bow. 
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Q. How many hatches did she have, four or three? 

A. They all have three ; I don’t know whether she had four or 
not. 

Q. Were they not unloading salt from the Deronda out of the 
hatch on the 28th ? 

A. That I don’t remember; I think she had salt on her when I 
think of it—l mean, I think she had a cargo of sult, but I don’t re- 
member. 

Q. Why is that you cannot load grain if it rains? 

A. Because the inspectors object to it; because it moistens the 
grain. 

Q. They will not let you do it? 

A. No, sir; we were stopped by the inspectors. 

Q. Is that a rule of the inspectors, that they will not let you load 
grain after it rains? 

A. Yes, sir; that was only a heavy shower when they told us to 
shut down and we quit elevating. 

Q. That is entirely under the control of the inspectors ? 

A. Yes, sir; there is always one on board of a ship. 

Q. Did the inspectors stop you when you were loading on the 
28th, as you have stated ? 

A. Yes, sir. 
265 Q. On account of the rain ? 
A. Yes, sir. 

Q. Don’t you know that that vessel was lightened also after the 
30th June by having the water taken out of her water-ballast tanks, 
as well as by taking the coal out of her bunkers? 

A. That I cannot say on my own authority. I saw the water 
coming out of her side. 

Q. You saw the water pumping out of the side of the vessel ? 

A. I saw the water coming out of the side of the vessel, but from 
what source I don’t know. 

Q. You saw it coming from above, flowing into the river ? 

A. Yes, sir. 

Q. How fur was it above the water line of the river ? 

A. For three or four feet. 

Q. That could not get out without being pumped eitber by hand 
or by steam ? 

A. Well, I don’t know much about the engine-room of a steamer. 

Q. If I understand, this vessel was loaded under the supervision 
and control of the marine inspector. What was his name? 

A. Captain Baker, I think it was; he seemed te have control of 
it. Captain Tinley was there also, and Captain Conway, but Cap- 
tain Baker seemed to have control of it. 


Examination adjourned to Tuesday, January 29, 1884, at 3 o’clock 
p. m. 
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269 Testimony taken on behalf of libellants before John Devon- 
shire, U. 8. —, Jan’y 29, 1884. 


Present: J. W. Gurley, Jr., & William Grant, Esqrs., for libellants ; 
J. McConnell & J. R. Beckwith, Esqrs., for respondents. 

Francis Rickert, sworn for the libellants, says: 

By Mr. GurRLEy: 

Q. What is your business ? 

A. I am vice-president and acting president of the Teutonia 
Ins. Co. 

Q. Was there any application made to you for insurance on the 
cargo of the steamship Deronda in June or July last; if so, by whom; 
what were the circumstances; did your company take the insurance; 
and, if not, why not? 

A. There was an application made by the New Orleans Insurance 
Company to give it reinsurance on the cargo of the steamship De- 
ronda. 

Q. Was the application in writing? 

A. Yes, sir. 

Q. Have you got it with you ? 

A. I believe it may be there, but I think it was returned to the 
New Orleans Insurance Company when I refused to take the risk. 

Q. Why did you refuse to take the risk ? | 

A. In the first instance, when I learned the risk for 7 or 8 days 
I thought everything was right, but I found out there was some 
trouble on board the ship about the cargo, and our inspector, Cap- 
tain Cooper, was not perfectly satisfied. I then sent round word to 


the New Orleans Ins. Co. that I could not carry that risk. 
270 Q. What was the trouble? 


Mr. Beckwith objects to all hearsay evidence in answer to this 
question. 


A. The ship had not taken a sufficient cargo on board that she 
had contracted for, and they were going to make an effort, notwith- 
standing that she had her clearance papers, to put the amount of 
cargo thet she was short on board by some means. 

Q. What would have been the consequences of putting more cargo 
on board after the clearance papers had been issued, as you say ? 

A. They would either have to pump more water out of her water 
tanks 


Mr. Beckwith objects to this statement of the witness as irrelevant 
and hearsay, as to the condition of the state of affairs on board the 
ship, coming to him from information from others & not from per- 
sonal knowledge and observation of the vessel in the vessel. 


Witness: Or they would have to put out the coal to make room 
for that quantity of cargo—more that had to go on board. 

Q. What effect would the pumping of the water out of the tanks 
and putting in more cargo on the ship, also the taking out of the 
coal, have upon the ship? 
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Mr. Beckwith objects on the ground that it does not appear that 
this witness is either a mariner, a ship-builder, or an expert 
271 of any character, beyond, possibly, insuring and reinsuring. 

Q. I mean, of course, so far as it concerns the insurance of the 
cargo. 

A. Well, as far as my business is concerned, as managing presi- 
dent of the company, I have got to make it my duty to see and to 
know through our inspectors what trim the ship is in, and by pump- 
ing the water out of the tanks and taking out the coal to make room 
for more grain it makes the ship top-heavy, and when the ship has 
to go to 2 or 3 ports, putting in coal, as they have to do when they 
have it above, on deck, the ship is top-heavy and she is apt to go 
down. 

Q. Does your experience in insurance before this teach you that 
such is the result? 

A. Yes, sir; we have paid for it. We have paid for it in the case 
of the steamer Bellside, with the same captain. 

Q. When was that steamship lost that you speak of? 

A. Some three or four years ago. 

Q. With the same master, did you state? 

A. Yes, sir; the same master. 

Q. Do vou know the cause of the loss of that vessel ? 


Mr. Beckwith objects to the question on the ground that it is hear- 
say, and in the next place he does not care to try all the merchant 
marine either on account of incompetency or the accidents or mis- 
fortunes met with. 


272 A. From what I have been told, for I was not on board, 

but from newspaper report, she was heavily laden and went 
into some northern port; I don’t know whether it was Sydney or 
Halifax. 


The answer of the witness is objected to on the ground heretofore 
stated, and it is agreed that the same objection shall hold to all fur- 
ther testimony given by this witness without repetition; also the 
objection of irrelevancy and hearsay as made is to apply in the 
same way. 

Witness: Went into Sydney or Halifax and took coal on board. 
She got out into thé middle of the Atlantic and by a heavy sea she 
was thrown on her beam ends and sunk. 

Q. After this vessel had pumped out her tanks and taken out part 
of her coal and put in an additional quantity of grain what was her 
capacity for carrying coal relatively—I mean for the voyage she had 
before her ? 

A. There was no capacity hardly. She would have to make 2 or 3 
landings and takecoal on board totake her across the Atlantic. It was 
for that reason the insurance was offered to me a second time that 
I positively refused to underwrite a dollar on it. 

Q. Where was she to coal for the last port or where would she 
have to coal for the last port ? 

A. Probably Sydney. 
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Q. Would she have space enough to carry the necessary coal from 

Sydney? 
A. In my opinion, not. I think she would have to take coal 
273 above deck. That was the reason I refused to write a policy 
on her. 

(. Are the rates of insurance the same when a vessel has to coal 
at one or two or more ports? 

A. No, sir; if they were to go to Sydney the rate is one-half per 
cent. more. 

Q. Is there any additional charge if they use an extra port? 

A. We make a charge for every extra port, unless it is a port of 
call in the channel where they just receive orders or they lie off in 
the channel and receive orders, and then we do not make a charge. 


By Mr. GRANT: 


Q. Is it the general practice of all insurance companies to make 
this extra charge? 

A. Yes,sir; weare governed by the rules of the New York Marine 
Mutual Insurance Association, of which our company is a member. 


Cross-examined by Mr. McConne tt : 


Q. What was the date of the application to you for reinsurance? 

A. I cannot remember. 

Q. Can you find out what date it was by any data in your office? 

A. We cannot if the application is not in our office; if it was in 
the office we could. 

Q. And your impression is it is not there? 

A. My impression is it is not there; it was returned to Mr. 
Chalaron. 

Q. How many days did you hold this application under considera- 
tion ? 

A. The moment I heard there was a cavil on board I notified the 

New Orleans company right off. 
274 Q. How many days did you hold it under consideration ? 
A. The application was there 5 or 6 days before I found it 
out. 

Q. Did you not have the risk in your office 5 or 6 days? 

A. Yes, sir; the application. 

Q. Then if a fire had occurred on board the vessel during these 
five or six days you would have to pay a portion of the loss? 

A. Yes, sir. 

Q. Do not your books show that? 

A. No, sir; it is not on our books until we know distinetly what 
we are insurers on. Sometimes it is not to be over $10,000 or some- 
times more, but a return of the whole must be made. 

Q. Were you to take the harbor risk of the voyage, or were you 
considering the whole of the risk of the voyage, or either ? 

A. We had the risk for the voyage, and as soon as I found there 
was trouble I drew out and charged the harbor rates for the time I 
earned the risk. 
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Q. How much did you receive for that? 

A. I don’t know. 

Q. But your books will show? 

A. Yes, sir. 

Q. Please inform us of how many days & how much you charged. 

A. Yes, sir; I gave instructions to the marine clerk to charge the 
harbor risk. 

Q. You received a premium in the harbor risk? 

A. Well, I suppose so; that is a matter that appertains to the 
harbor clerk. 

q. You can get information ? 

A. Yes, sir; but not to-day, because the young man has 
275 left the office by this time. 

Q. What I want to know is the number of days and what 
charge was made and the amount received. 

A. Yes, sir; I will send a statement of it to Mr. Gurley’s office. 

Q. Did you ever see the steamship Deronda? 

A. No, sir. 

Q. If I understand you correctly, your objection to taking this 
risk for the voyage of the Deronda was that by taking out the coal 
and putting in grain it would make the ship top-heavy ? 

A. Yes, sir. 

Q. Was that the only objection ? 

A. That is the objection only that I would have from an insur- 
ance point of view. 

Q. Was there any other objection ? 

A. And the water was pumped out, as my inspector reported to 
me. 

Q. Is not that a part of the same objection, the water being 
pumped out ? 

A. Well, there was some thirty-five tons of water pumped out and 
the coal taken up. That was my objection. 

Q. Was not your objection that all of that together would make 
the ship top-heavy ? 

A. Yes, sir. 

Q That is, the pumping out of the water, the putting out of the 
coal, and the taking in of the grain ? 

A. Yes, sir. When a vessel goes to the last port for coaling—for 
instance, to Halifax—she would put so much coal on the top of her 

deck that she would be top-heavy, because they would have no room 
below for the coal. 
276 @. I want to get at your reason. 
A. Yes, sir; that is the reason I refused to underwrite the 
policy the second time. 

Q. Was the reason of your objection this, that the ship was top- 
heavy ? 

A. And that if she got in the trough of the sea she will rum the 
same risk as the Bellside. 

Q. By putting the coal on deck ? 
A. Yes, sir. 
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Q. If the coal was not put on the deck, then your objections would 
cease ? 

A. If the water was put below it would be in the same trim, but 
so much water below in the bottom of the ship and the coal on the 
top would make the ship cranky. | 

Q. Suppose the coal was not put on the deck, but suppose it was 
put into the coal bunkers of the ship and none left on the decks at 
all, would you then have insured in the vessel? Yes or no. 

A. It depends altogether upon circumstances. 

Q. What circumstances ? 

A. I want to know from my inspector if there is sufficient room 
in the coal bunkers to take sufficient coal to last across the Atlantic. 
I must know that from my inspector. I have Capt. Conway to at- 
tend to that part of the business, and he assured me there was not 
sufficient room for coal to coal the ship across the Atlantic. 


Mr. McConnell objects specially to anything that Capt. Conway 
told the witness as hearsay and not evidence. 


277 Q. You went entirely, then, if I understand you, upon the 
reports made to you by Capt. Conway, as inspector? 

A. Yes, sir; we take no risk in any vessel unless our inspectors 
report on it and give us all the details of it. 

Q. If Capt. Conway, then, had certified that ship as being ready— 
in every way ready—to go to sea on the voyage, then you would have 
had no objection to take the risk on her’? 

A. He would call my attention 

Q. Answer the question. If Capt. Conway, then, had certified 
that ship as being ready to go tu sea on the voyage, then you would 
have had no objection to take the risk on her? 

A. If, in my Judgment, the ship was in proper trim. 

Q. Then you would not have depended on Capt. Conway’s judg- 
ment ? 

A. Capt. Conway reports to me and on his report I act. I take 
no insurance unless he reports. 

Q. Suppose Capt. Conway reported to you that the ship was ready 
for the voyage in every respect, would you take the risk in the ship, 
on the cargo on the ship, then, or not? 

A. Capt. Conway reported so at first, but there was a change in it 
subsequently, and I refused to take it. 

Q. Answer. Suppose Capt. Conway reported to you that the ship 
was ready for the voyage in every respect, would you take the risk 
on the ship, on the cargo on the ship, or not? 

A. I would not unless I was satisfied that the ship was in good 
condition to go to sea. 

Q. Well, you sit in your office and have reports made to you as to 
her condition by Mr. Conway ? 

A. Yes, sir. 
278 Q. My question is not if you are satisfied; you sit in your 
office and do not see the ship; you say you do not see the 


ship? 
A. Yes, sir; I say so; I do not see the ship. 
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Q. If Capt. Conway had reported to you officially that the ship 
was in every way fitted to go on the voyage with the cargo on board 
would you not have taken the risk on the cargo? 

A. If he had done so and I felt satisfied with his report I would 
have done so. Capt. Conway very often reports to me vessels going 
down to South America and that the vessels were in good condition, 
but I concluded not to take the risk for various reasons. 

Q. There are other reasons, then ? 

A. Yes, sir; for instance, this captain had lost a ship in the mid- 
dle of the Baltic, and that is the reason I did not take her. 

Q. That is the Bellside? 

A. Yes, sir. 

Q. You know that from hearsay ? 

A. That is, by paying the loss. 

Q. Is it the same captain that was in the Deronda that was in the 
Bellside? 

A. Yes, sir. 

Q. When did the Bellside leave here on the voyage she was lost? 

A. 33 years ago. 

Q. What was it caused her loss at sea? 

A. Well, I can only go by report; and as that is not evidence there 
is no use in repeating it. 

Q. Do you know that she was lost by having the coal on her 
decks? 

A. I don’t know that: I only know by hearsay. 
279 Q. Ifa vessel has a right by her charter party to coal at 
several ports between here and Europe would that prevent 
you taking a risk on her, or would it simply make you raise your 
rates of insurance? 

A. That would not prevent me taking the risk on her. 

Q. You would increase your rates? 

A. Yes, sir. 

Q. Wliat rates would you fix on a vessel if you had such a vessel 
brought to yoa; how would you determine the risk while the vessel 
was being loaded ; what is the rule governing underwriters on that 
point? 

A. If she is going to Sydney it is a half per cent. 

Q. But suppose she does not say she is going, but the charter 
party gives her the right to coal at a port or ports ? 

A. We must know beforehand; otherwise we hold the parties 
here or the agents of the ship for the difference; it is so entered in 
the application. 

Q. Do you require a vessel to state in advance where the vessel 
is going to coal at—what ports? 

A. We have to know that. 

Q. Suppose the charter party gives the right to the ship to coal 
at a port or ports without naming them, does your company require 
the captain or the agent of the vessel, before effecting insurance in 
the voyage, to name the ports she will coal at and to name the 
ports ? 

A. We have nothing to do with the charter party. 


—_ 
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Q. I would like to have an answer whether the charter party is 
required to name the ports that she is to coal at. 
280 A. I would want to know the names of the parties insuring 
the cargo. 

Q. You will not take it unless they do? 

A. Unless they give to what ports, and it amounts to more the 
more ports she goes to. 

Q. You will not take it otherwise ? 

A. Unless the ship is ready to go to sea, in every respect sea- 
worthy, we will not. 

Q. Did this steamer Bellside have a collision with another vessel ? 

A. I don’t know; she may have had a collision before she went 
out of this northern port, where she loaded coal. Iam not aware 
that after she left that port she had any collision. 

Q. Did you not have part of the risk on the cargo of this steam- 
ship Deronda ? 

A. No, sir; I positively instructed my marine clerk not to take 
the risk at the second time when she was reloaded and refitted. 
My marine clerk-came to me and asked me whether he would take 
the risk or not, as she was about proceeding to sea, and I told him 
no, no matter what the rate was. 

Q. Do you know that the cargo was insured in this port? 

A. I do not. 

Q. Were you ever invited the second time to take insurance on it? 

A. Yes, sir; I beg your pardon; I was asked. 

Q. Who asked you ? 

A. Mr. Chalaron, the marine clerk of the New Orleans Insurance 

Co. 
281 Q. Do you know the date that was? 
A. No, sir; I did not take a memorandum of it. I refused 
to take the risk. These things happen almost every day. 

Q. Did not Mr. Chalaron insure that risk, the insurance in this 
vessel ? 

A. I don’t know whether he did or not. I know he made appli- 
cation to me to make reinsurance. : 

Q. Did not thatimply that he had made the insurance and wanted 
you to take a part? 

A. He might have taken it and tried to reinsureit. We often try 
to place a whole cargo in the market here, and if we cannot we 
refuse to take it. : 

Q. You say that you are sure he did not take the insurance in 
the cargo? 

A. No, sir; I am not. I heard a report about it from Europe 
afterwards. 


By Mr. BeckwirtH : 
How many years have you been at sea ? 


Did you ever command a vessel ? 
. No, sir. 

Were you ever a sailor? 

21—290 
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. It is about 9 years ago [ went to Europe and came back again. 
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No, sir. 

Were you ever a stevedore’? 

. No, sir. 

Did you ever stow a ship or superintend the stowing ? 

No, sir. 

Where did you get your knowledge or information relative to 
stowing and the effect of the various kinds of stowing, whether 
282 it made them tup-heavy or not? 

A. I have got my information principally since I have been 
in the insurance business. 

Q. The second man from you, the marine inspector, I suppose ? 

A. Yes, sir; of course, as far as he can give me information, but I 
get my information principally from marine books written for that 
purpose, and that | have in my office, to instruct the president to 
keep an eye to this or that, and by them I am governed. 

Q. Will you tell us how many cubic feet 35 tons of water will 
occupy ? 

A. That is not a proper question for you to ask me; I have not 
been summoned here for that purpose, to make any arithmetical 
calculations, but I am ready to answer you otherwise. 

Q. I am to understand that you don’t know. 

A. You can put the best construction you can on it. 

Q. ‘Tell us what space 35 tons of grain will occupy. 

A. I refuse for the same reasons | gave a little while ago. 

Q. You stated with a great deal of certainty that the pumping 
out of the water and putting in grain will make the ship cranky. 

A. Well, your common sense will tell you that pumping the water 
out of the bottom of the ship and putting in grain will make a ship 
top-heavy. 

Q. That gives you to understand that a vessel loaded down with 
grain to within four feet of her plank-sheers or deck is any more 
cranky with one cargo than another ? 

A. I give you my information. 

(. Do I understand you to say that a vessel loaded down, 

283 say, to 20 feet with grain would be more cranky than she 

would be than if she was loaded the 20 feet, part of her cargo 
being 35 tons of grain in her water tank ? 

A. It would make her so much more cranky when the water was 
taken out. 

Q. Which is the heaviest—the 35 tons of grain or the space that 
the 35 tons of grain would occupy filled with water ? 

A. That puts me in mind of a case when I was a school boy, 
which was, Which is the heaviest, a pound of feathers or a pound of 
stone? 

Q. Is there any, difference in the cargo as to the crankiness of a 
ship ? 

A. There is a great deal of difference. 

Q. Is a grain cargo a cargo calculated to make a ship cranky ? 

A. We are not speaking about cranky; we are speaking about top- 
heavy. 


OpOoror 
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Q. Well, that is precisely the same thing. If you want the word 
top-heavy we will use the word top-heavy. 

A. If you will use all the bottom with other stuff and put sugar 
and molasses on the top the ship will be top-heavy. 

Q. Now you see the necessity of telling me the difference between 
do tons of grain and the weight of that much water which would 
fill up its space in the water tank. You see it is a material differ- 
ence. 

A. It is useless for you to talk ; our inspector told me that 35 tons 
of water were pumped out and 108 tons of grain were put in ; there- 

fore something must have been the matter. You cannot put 
284 in 108 tons of grain where you had only 35 tons of water ; 
something must have been empty. 

Q. How do you know that they did not take out more than 35 
tons of water out of the ship? 

A. I have only got that from hearsay, as reported to me. 

Q. Do you know how many tons burden the Deronda was? 

A. No, sir; I can know by referring to my books, before—I have 
got the registry in my book. 

Q. Do you know how much space of her bull was given to her 
coal-bunker stowage ? 

A. Only what I got from hearsay. 

Q. How large were they? eae 

A. Well, I say there is no use in my repeating it. 

Q. IT am now asking you your knowledge from hearsay what the 
size of the coal bunkers were. You know nothing else? 

A. No, sir; I cannot tell you about it. 

Q. How do you know that she could not carry coal enough to take 
her across the Atlantic? 

A. Because the inspector told me. 

Q. Do you know from hearsay or any other source how much 
she would burn an hour? 

A. My inspector told me that she could not carry enough to go 
across. 

Q. You never inquired the size of her bunkers ? 

AA. No, sir. 

Q. You never inquired the amount of coal ? 

A. Yes, sir. 

Q. How much? 
285 A. I don’t know, but we inquired about the amount that 
would be necessary to cross the Atlantic. 

Q. You said if the vessel called at Sydney she would be com- 
pelled to take coal on her deck ; how do you know that? 

A. That is what my inspector told me. 

Q. You have no knowledge that she would not carry under deck 
enough coal to take her across the Atlantic? 

A. No, sir;-only what the inspector reported. 

Q. Tell us how many cotton and grain ships carrying out of port 
cargoes and go to sea without coal on the decks; what proportion of 
them. 
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A. Well, if I knew it, if our inspector calls my attention to it, I 
would not write a policy on that cargo. 

Q. Do I understand you to say that you have never knowingly 
underwritten a vessel going out of this port with coals on her decks? 

A. With coals on her decks in going to make a port of call. 

Q. Have you never knowingly underwritten a ship going out of 
this port to a port on the other side with coal on her decks? 

A. Not that I am certain of, but one thing I am certain of, that I 
would not write a policy on such a ship if I knew it. 

Q. If it is a common practice for vessels going from this port to 
ports on the other side to leave with coals on the deck, you don’t 
know it? 

A. No, sir; I wish to state that we have had ships cleared here in 
the custom-house, and during the day after our certificate had been 

issued, payablein Europe, they have worked all night in putting 
286 cotton on the deck, as also coal, and then clear out the next 
morning early iti a clandestine manner. 

Q. I understand you to say that you withdrew your rein- 
surance on the Deronda because they were disturbing the cargo after 
the clearance papers were granted. Do you mean the custom-house 
clearance papers ? 

A. Yes, sir. 

Q. Do you know when they were granted ? 

A. No, sir; I don’t know. 

Q. Do you know, or can you assert from hearsay or any other 
source, that the cargo of the Deronda was touched or disturbed, in- 
creased or diminished, after she cleared from the custom-house ? 

A. Her cargo was partially discharged and so much more taken 
on board afterwards. 

Q. You are perfectly certain that you got from your marine in- 
eae that additional cargo was put on board the Deronda after 
she had cleared from the custom-house ? 

A. Yes, sir. 

Q. And you did not revoke your conditional underwriting on the 
aacronal insurance on that cargo until after you had that informa- 
tion { 

A. No, sir; that was the second time that I refused it. I refused 
it before that. 

Q. Did you ever take any pains to ascertain when the ship did 
clear from the custom-house ? 

A. I knew it at the time. 

Q. By hearsay ? 

A. By reading it in the paper, if I am not mistaken. 

Q. Are you willing to state. your impression or belief, predicated 

on your information or from the inspector's report or hearsay, 
287 that the cargo was disturbed or increased on the Derorda 
after she cleared ? 

A. Yes, sir. 

Q. Will you tell us what is the form of this application for rein- 
surance used by the New Orleans Insurance Company, and what 
should it contain ? 
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A. It contains nothing but simply the application to cover the 
excess or not to exceed a certain amount on board such & such a 
ship, whatever ship it may be. 

Q. Did it state in the paper the relation the New Orleans Ins. Co. 
held to the ship and cargo; whether they were insured or not ? 

A. Nothing of the kind. 

Q. Did it state whether he was the real party in interest for whom 
the New Orleans Ins. Co. had insured ? 

A. No, sir; nothing at all of that. 


ll Me 


By Mr. McConne tv: 


Q. Did you ever see the captain of the Deronda ? 

A. No, sir. 

Q. You would not know the manif you saw him? Do you know 
his name? 

A. Eldridge. 

@. What is his Christian name? 

A. I don’t know. I don’t recollect it now 

Q. Did you ever see the steamship Bellside ? 

A. No, sir. 

Q. When you say it is the same captain of the same ship you 
only state what you heard from others ? 

A. Yes, sir; reports from others. 

288 Q. And the newspapers ? 
A. Yes, sir. 


| (See Rickert No. 1.) 


Document Marked Rickert. No. 1. 


Teutonia Insurance Company. 


Please enter on open policy No. 58. 


| - 
Name of vessel. From— | To— | On what am't. Rate. Premium. 


os 


| SG Bese ncskbiatieens N. O. ABE Corn, 10,000. Not to exceed 3-16 net. 18% 


Harbor risk. 

With privilege to tranship on other good steamboats. 

fras> Not covered if stored. 
- S. A. CHALARON, Applicant. 
New Orleans, June 28, 18853. 


Ww. IL. De Wotr recalled for continued cross-examination : 
| By Mr. McConneE.t: 


Q. Will you please look at that document and state whether that 
came from your office or in whose handwriting it is? 

A. That is my handwriting. 

Q. Was that letter sent to Gomila & Co. at the date it was written? 
A. Yes, sir; the 12th July. 


as anrenaRtee enor o orecuapaaee age 


pa anne Me nisi ig Minar 


_— 


eles Le Crane 


) 
i 
I 
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Q. Did you write that letter on the 12th July, 1883 ? 
A. Yes,.sir; that is a copy of the letter wrote to Messrs. Gomila & 


Co. on the 12th July. 
289 Mr. McConnell offers in evidence letter marked C No. 1. 


Q. Will you be good enough to look at that document and state 
whether that is the original « document sent to you by E. Forestier & 
Co. or not? 

A. Yes, sir. 

Q. And whether it was received by you on that date or not? 

A. I did receive it on that date. 


Mr. McConnell offers in evidence the letter marked “C No. 2,” 


which reads as follows: 
New Orveans, July 5, 1883. 


To Messrs. De Wolf & Hammond, agents of the English steamship 


Deronda, New Orleans. 

GENTLEMEN: We confirm our letter of this morning. Upon vis- 
iting the ste: imship Deronda this evening, about 4 p. m., in company 
with Capt. Baker and Mr. Torrey, we were surprised to see that 
the mate and crew & the stevedore employed by the officers of the 
vessel were illegally and improperly shifting the cargo & bulking it 
between decks, contrary to the rules of the underwriters & customs 
of this port & directly against the orders and directions of the ma- 
rine inspector. 

We most emphatically protest and warn you, as agents of the 
owners, against this and all other illegal and improper action con- 
cerning said cargo. 

Heavy damages have already arisen in this matter and are hourly 

increasing, for which we look to and will hold said vessel 
290 =and her owners. 


Respectfully, E. FORESTIER & CO. 


Q. Look at this document and state what it is. 

A. This is the marine surveyor’s certificate that the ship is ready 
for cargo. 

Q. What is the date of it? 

A. New Orleans, 29th June, ’83. 

Q. Who is it signed by ? 

A. Signed by W. M. Baker, surveyor. 


Mr. McConnell offers in evidence the letter marked “C No. 3.” 


Q. According to this statement the vessel was ready then for the 
receipt of her cargo—grain in bulk and sacks—according to the 
rules of the National Board of Marine Underwriters; was she not 
ready before that? 

A. No, sir. 

Q. Why not? 

A. Because she had not her cargo out. 

Q. What cargo did she come here with ? 
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A. She had salt and fruit; I think she had 1,000 tons of salt on 
board. 

Q. I see that the charter party states “lay days to commence the 
day after the steamer is declared ready to receive cargo;” was that 
the certificate of the surveyor of grain vessels, called for by the char- 

ter party ? 
291 A. Yes, sir. 
Mr. Grant objects to an opinion of law by the witness. 


Q. Was that the paper, then, which fixed when the lay days com- 
menced under the charter party ? 

A. The lay days commenced after we got that certificate, accord- 
ing to the charter party. 

Q. So the lay days did not begin until the 30th of June? 

A. Yes, sir. 

Q. You did not get the certificate of the surveyor of grain until 
the 29th ? 

A. Yes, sir. 

Q. Was thereany other surveyor of grain on that vessel that could 
have given the certificate besides W. M. Baker? 

A. No, sir. 

Q. Was he the only surveyor that had that work in charge at that 
time ? 

A. Yes, sir. 

Q. There was no other person to give any other paper ? 

A. Yes, sir. 

Q. There was no other person who could fix the lay days but that 
man, the surveyor? 

A. Yes, sir. 

Q. On the 30th of June? 

A. Yes, sir; according to the charter party. 

Q. I see the 14th clause of the charter party contains a blank 
which is not filled up, and is as follows: “Should the steamer not 

be ready to load at New Orleans on or about the the 
292 charterers or their agents have the option of cancelling this 
arty.” Why was this blank not filled up? 

A. Well, I will explain that to you. When I commenced nego- 
tiating with Mr. Gomila 

Mr. Grant vbjects to the answer unless the witness shows that 
Mr. Gomila was connected witli it. 


Witness: For the charter of thesteamship Deronda, on the 16th day 
of June, the cancelling date was arranged to be the 25th day of June; 
that the ship was to be ready to receive cargo or the charterer would 
have the option of cancelling the charter. On the 18th of June, 
when the captain and myself went to Mr. Gomila’s office to arrange 
with him respecting the guarantee of the 10,000 quarters, and when 
we had this all arranged I asked Mr. Gomila if 1 should put in the 
cancelling date, which I had cabled as the 25th June. The captain 
objected to this, as he said he had his cargo to get out and he couid 
not get his ship ready by that date. Mr. Gomila said it made no 
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difference about the cancelling date, as the ship was now here in 
port, and he knew the captain would use due diligence to get the 
ship ready in time to receive his cargo. The captain replied that 
he would do so, and that is the reason why that cancelling clause 
was left out of the charter party. I produce here a copy of the 
telegram I sent, which is Mr. Gomila’s offer of that date. It was 
made in our office; you have already a copy of it among the other 
telegrams. 
Q. You have testified in your examination already in re- 
293 gard toa grain contract from Gomila & Co. to Messrs. For- 
estier & Co., dated June 7, 1883. You have testified in re- 
gard to that paper, if 1 understand you, that you had not seen 
that contract before ? 

A. Yes, sir; I did. 

Q. Can you recall now any time you ever have seen it? 

A. I never have any remembrance of having seen it. I do not 
remember Mr. Gomila having sent it to me. When I went to Mr. 
Gomila’s office with the captain of the Deronda Mr. Gomila and 
the capt. were sitting at his desk figuring up, as regards the space, 
whether the vessel would carry the 10,000 quarters. I was sitting 
at the desk back of Mr. Gomila and I was also making the same 
-aleulation. Mr. Gomila may have shown the contract to the cap- 
tain; he may have read it to the captain; I do not dispute it, but 
I have no knowledge of having seen it or of having Mr. Gomila 
show it to me. I would like to know, however, what has this to do 
with the charter party ? 

Q. You say that Mr. Gomila and the captain were figuring to see 
how much the ship would carry ? 

A. Yes, sir; to see whether she had the space for the 10,000 quar- 
ters. 

Q. So that that figuring was done in Mr. Gomila’s office ? 

A. Yes, sir. 

Q. Between the captain and Mr. Gomila? 

A. Yes, sir; and Mr. Gomila asked the captain if he had not 
some plan on board the ship that would show the compartments ; 
that if they had that they could tell whether the ship would carry 
the cargo or not and whether there was space enough on the ship 
for it. 

Q. Did the captain send and get that? 
294 A. I went up with the captain of the ship to the ship and 
got the plan and we returved to Mr. Gomila’s office with it, 
and he and Mr. Gomila then figured up whether there was sufficient 
space tu take the 10,000 quarters, and they came to the conclusion 
that there was room, and to spare. 

Q. Who did the figuring in that matter—Mr. Gomila or the 
captain ? 

A. They both did it together, Mr. Gomila and the captain. I 
wish to state now why there was figuring up about this. When 
the owners cabled back to me on the 18th day of June, in reply to 
Mr. Gomila’s offers about the guarantee, I sent over Mr. Gomila’s 
telegram asking about the 10,000 quarters, and they stated in that 
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cable message that I could guarantee 10,000 quarters, provided the 
captain would agree to the quantity. 

Q. Would agree that the ship would carry that quantity ? 

A. Yes, sir; exactly. 


Mr. Gurley objects to this testimony so far as it may happen to 
vary from the telegram itself. 


Witness: On the 18th day of June, before going to Mr. Gomila’s 
office and when I had received the cable reply that I might close 
the ship guaranteeing 10,000 quarters, provided the captain would 
agree to that quantity, I telephoned to Mr. Gomila and said I had 
a cable reply to close her at 5 and 9 pence and to guarantee 10,000 
quarters, provided the captain would agree to the quantity, and 
Mr. Gomila said that he would take the ship. I said the ship had 

arrived that morning, but the captain had not been at the 
295 office, but as soon as he came in we would go to his, Mr. 

Gomila’s, office, when we would decide about his guarantee 
and whether the captain would agree to it or not. When we went 
to Mr. Gomila’s office and talked the matter over, Mr. Gomila said 
he did not want the ship if it did not carry the 10,000 quarters. 
I think the expression he used was, “It was no use tohim.” I think 
the captain had a hesitaney to guarantee the 10,000 quarters, and 
for this reason Mr. Gomila and himself went into a calculation to 
see whether there was space for them to take it or not, and we there 
decided that there was space to take this cargo. Mr. Gomila dic- 
tated a telegram in his office or a cable message to the owners that 
it was the captain’s opinion she would carry the 10,000 quarters, 
and that we had closed the ship. You havea copy of the cable 
message that I sent to that effect. We then had some more con- 
versation with respect to the guarantee. I wanted Mr. Gomila to 
put some penalty in the charter party. Mr. Gomila objected to put 
that in, as he said it was a matter for the owners to decide. He 
then said he was trying to charter the steamship Finsburg, that was 
bound here; he knew that she would carry the cargo, and in that 
case he would not hold the captain to the guarantee, but he would 
send the vessel to Cork for orders at 5 and 3 pence and send the 
cargo to another port. We then left the office; we went to our 
office and sent off the cable. 

Q. Was there any other ship in this port at that time that was 
available for shipping that cargo to the place where this grain was 
going to? 


296 Mr. Grant objects. 


A. Not at that time, to the best of my knowledge and belief, for 
the reason that Mr. Gomila was trying to get that steamship Fins- 
burg and he could not get her; that was the only steamer that I 
know of. Mr. Gomila said he was trying to get that steamship and 
he could not get her. Ross, Keen & Co. got her. 

Q. How is it that you know that there was no other vessel here 
that you could get for that shipment of grain ? 
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A. Because I was trying to get steamers for Mr. Gomila; cabling 
every day for steamers. He was at the office every day and sume- 
times twice a day. 

Q. If I understand you, there was not many steamships in this 
port that sail in that direction ? 

A. What direction ? 

Q. Where this grain was to be shipped by Mr. Gomila. 

A. No, sir; we would have to charter a steamer there. 

Q. Here is a paper signed by De Wolf & Hammond, dated July 
16th. 

A. We wrote this letter; this is a copy, but signed by myself. 

@. Was that paper delivered to Messrs. Gomila & Co. and E. 
Forestier & Co. ? 

A. Yes, sir. 

Q. On its date? 

A. Yes, sir; on that date. 

Mr. McConnell offers in evidence letter marked “C No, 4.” 


It is admitted that these papers were left at the offices of Gomila 
& Co. & E. Forestier & Co., respectively, namely, papers marked B 2, 
B 3, dated July 6, 1883; also paper marked B 4, dated July 7, 1883. 

After which the examination was adjourned to Friday, —— 8th, 
1884, at 2 p. m. 


297 GOMILA & Co. vs. CULLIFORD & CLARK. 


New Orveans, Feb’y 8, 1884. 
Testimony for libellants resumed as per adjournment. 
Present: J. Ward Gurley, Jr.. & Win. Grant, Esqrs., for libellants ; 
J. McConnell, Esq., for respondents. 


It is admitted that the books of the New Orleans Ins. Co. show 
that the cargo of the steamship Deronda was insured by E. Fores- 
tier & Co. according to the following memorandum filed by the 
clerk of said Ins. Co., Mr. Hincks. 


Memorandum. 


June 30th.—Entered July 13, 3-2. Pol. 681,385. Deronda. N.O. 
to Elsinore, for orders to Copenhagen or Aarhun, with priv. of coal- 
ing ports,in name E. Forestier & Co., on 82,588 bus. corn (No. 2 
mixed), sail grade, in bulk and ship’s bags, F. F. P. A. E.; ¢. value, 
$48,950 ; at 25 net prem., $997 net. Pol. 6,814, same on 82,588 
bus. No. 2 mixed corn, sail grade, in bulk & ship’s bags, F. F. P. 
A. E., ce. capital, $5,175; at 2 net pr., 103.50 net. 


— Ce, 


B. F. BAnaston recalled for further cross-examination. 


By Mr. McConneE vt : 


Q. You took out a policy of insurance on the 30th of June on the 
cargo of the Deronda in the New Orleans Ins. Co., did you not ? 
298 A. Yes, sir. 
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Q. In the name of E. Forestier & Co.? 
A. Yes, sir. 
Q. On 82,588 bushels corn, at a valuation of $48,950? 
A. Yes, sir; I believe so. 
Q. I have the above memorandum from the clerk of the office 
that you paid the premium on the 10 Aug., 1883? 

Yes, sir. 
Q. What did you do with that policy of insurance? 
A. We gave up that, with all the documents we had, to the bank- 


@. What bankers? 

A. The Union National Bank. 

Q. Was there more than one policy issued on this cargo that you 
know of? 

A. Only one, in duplicate. 

®. And that was to E. Forestier & Co.? 

A. Yes, sir. 

Q. Did E. Forestier & Co. ever assign that policy to anybody else ; 
did you ever write on the back of the policy? 

A. No, sir; only our endorsement, EK. Forestier & Co. 

Q. That was the only endorsement on the back of the policy ever 
at any time that you know of? 

A. Yes, sir; that I know of. 

Q. When did you give it to the Union National Bank ? 

A. It was when the ship was fully loaded. 

Q. When you sold the bank your exchange? 


A. Yes, sir. 
By Mr. GurR.Ley: 


299 Q. Suppose a cargo does not come up to the stipulated 
quantity, what is the result as between the buyer and the 

seller? 

A. The buyer gives up tothe seller, and the contract is null, under 
the usual reservation of damages. 

Q. Is that the universal custom ? 

Yes, sir; it is. 

Mr. McConnell objects to this testimony on the same grounds as 

heretofore stated. 


300 United States District Court, Eastern District of Louisiana. 


GomILA & Co. 
vs. No. 11965. 
CULLIFORD & CLARK. 


Testimony taken on behalf of respondents before John Devonshire, 
United States commissiouer, this 5th day of February, 1884. 


Present: James McConnell and J. R. Beckwith, Esqrs., for re- 
spondents; J. Ward Gurley, Jr., and William Grant, Esqrs., for 
libellants. 
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JoHN Beatriz, sworn for the respondents, says : 
By Mr. McConnetv: 


What is your occupation ? 

Stevedore. 

You reside in the city of New Orleans? 

Yes, sir; since 1846. 

. How long has this been your occupation ? 

. Thirty odd years. 

Do you do business for the house of De Wolf & Hammond ? 
Yes, sir. 

. Do you know anything about the loading of the steamship 
Deronda in June last, or the latter part of that month ? 

A. Yes, sir; I do. 

Q. Did you have occasion to see the steamship while she was _ be- 
ing loaded ? 

A. Yes, sir; I done part of the work on her. 
301 Q. What part of the work did you do? 
A. I discharged the salt on her. 

Q. You discharged her when she came into this port? 

A. Yes, sir; a good part of it. An Italian stevedore discharged 
the sulphur and fruit first. He works for Machieca, a fruit dealer, 
and I discharged the salt. 

Q. What time did you get through discharging the salt ? 

A. I would not be positive, because I do not just put it down; some 
time in June; towards the latter end. 

Q. You don’t remember the date? 

A. No, sir; I know I got through with the loading of bher—that 
is, my part—after I had discharged between decks. I got through 
with my discharging part before the 4th of July, because we had a 
little party, before we put the cargo on board, the 4th of July night. 

Q. Did you load the grain into that steamship? 

A. 1 did not. Jake Neeb loaded the grain and the captain of the 
elevator. 

Q. Who is Jake Neeb the stevedore of? 

A. Gomila & Co. He keeps a coffee-house at the corner of Ninth 
and Tchoupitoulas streets; he is a German. 

Q. What part did you do, then, if you did not do the loading of 
the grain on the ship; what were you called on to do? 

A. I was called on to do this. The captain — to me and said, 
“The ship is a big mistake;” and he said, “ What, do you think the 
ship is properly loaded?” And I said “ No; sheis not.” He asked 
me if she was properly loaded, and I said, “ No; that I could put that 

cargo into her.” “ Well, then,” hesaid, “go and break her up 
302 and put the cargo into her.” This conversation occurred 

after the ship was already loaded by Mr. Gomila’s stevedore. 
The ship was away down by the head and notin trim. The cap- 
tain asked me what I think of it, and I said it was a bad job; that 
the ship was out of her trim. She was down by the head, not hav- 
ing the cargo stowed even. So I spoke her out. The inspector 
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came there and examined, and allowed the grain was out. The 
captain of the elevator objected. He knew, he said, there was some 
new grain in the sacks, and he would bet me a new hat that I would 
not be able to put it back again. I bet him a new hat, and after I 
broke out the after between decks I put in fifteen hundred more 
bushels than there was there before and left a space away for five 
or six hundred bushels of grain after it was loaded. Then I would 
not do anything more to that ship. I said, “Let them put the rest 
into bags by themselves.” So they went on and put it in them- 
selves. 

Q. Who did put it in? 

A. Jake Neeb and this man at the elevator finished the load- 
ing. He put in the little that was to go in, so many bushels or 
bags. 

Q. This part of the ship where you say you took out part of the 
grain and put in fifteen hundred bushels more than was there 
before—what part of the ship was that ? 

A. No. 3 and No. 4 hatches, in the after part—in the between 
decks. 

Q. Explain to me how you succeeded in getting that much more 
space. 

A. The same as I would with a bale of cotton. If I take four 

big bales of cotton and put them in such a place and I see that 
303 they do not fill up the space properly I break them out and 

go and pick my cotton and put in five bales in the same 
space; so when I could not get a full sack into the space I put in 
half a sack, and if I could not get in half a sack I put in a quarter 
of — sack. I filled up all the holes that were there, because when [ 
went into her the ship was not stowed at all. Afterwards the cap- 
tain wrote to me that when the ship got into the North Sea the 
‘argo shifted all on one side and the ship lay on her beam ends 
until she got to Copenhagen. 

Q. What does the shifting of a cargo prove ? 

A. Ifa ship is well stowed a cargo will never shift, which shift- 
ing of the cargo causes many a good ship to go to the bottom. If 
a ship keeps on her beam ends she will fill in time and turn 
over. 

Q. That shifting of the cargo showed that she was not fully 
stowed ? 

A. No, sir; she could not be fully stowed in the lower hold nor 
in the between decks, because if she was that grain would not have 
went to one side. Many a good ship is lost that way. The very 
ship that the captain had before that, the Beilside, went down that 
way off the banks of Newfoundland. 

. What is the name of the stevedore of Gomila that loaded this 
ship? 

A. Jake Nebb; he keeps a coffee-house; he is not a regular steve- 
dore; he does the trimming for Mr. Gomila cheaper than I could. 

Q. Does he do that kind of work cheaper than you do? 

A. Yes, sir; he is called to de work that I would charge and get 
$2.50 a thousand for, and he would do it for ninety cents for 
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304 me; so that there is a difference of a dollar and a quarter ; 
so that a man cannot pay expenses aud live to do work so 
cheap; there is no money in it. 
Q. How is that he does it if there is no money in it? 
A. Well, the vessel’s space is not filled up to the deck, with a little 
rays apart. There is a beam that stands up in the between decks 
in the ship’s hold, and you have got to trim the cargo in between 
her beams and flanges to fill up the space tight, or the grain runs 
from one side to the other when the ship is listed. 


By Mr. BecKwITH : 


Q. That is, you mean to stow a ship properly involves a great 
loss of time and expense that is not involved by tumbling the grain 
in? 

A. Certainly; it is to stow a ship properly that costs the whole 
expense, more than to stow it improperly. That is so with every 
kind of cargo. 

Q. Why? 

A. L explained it to you; because it takes time to trim the grain 
in between these flanges. Any sailor can tell vou that it takes time 
to stow it in, because if you fill it in it will fill up level with the 
beam, when there is a space clear up to the deck with these flanges, 
where there is nothing at all for eight inches or a foot deep. That 
space not being filled, when the ship takes a list the grain will run 
over into that space the same as water from a bucket, and will throw 

the ship on her beam ends and the ship may founder. That 
305 accounts for ships shifting their cargo. 


By Mr. McConne.t: 


Q. You say this man that attends to this business for Mr. Gomila 
charges ninety cents where you charge two dollars and a half? 

A. Yes, sir. 

Q. What is the difference between your charge and the charge 
made by other stevedores? 

A. The same as other stevedores. These are sub-contractors that 
do it by cheap labor. There are two brothers that do this same 
thing upon Fourth street. 

Q. What are their names? 

A. I don’t know their names. They trimmed grain on the Sil- 
vertown for me. 

Q. Where do you reside ? 

A. 467 Fulton street, close to the Bethel, where there is an iron 
fence. 

Q. How long have you resided there ? 

A. Four years. 

Q. You say your business has been a stevedore for the last thirty 
years in this port? 

A. Yes, sir—that is, off and on; sometimes I would leave and go 
uway. 
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By Mr. BeckwitH: 


Q. What would be the difference in a paying price of stowing a 
ship by tumbling the grain in loose, without regard to filling the 
spaces between the beams, and the proper stowage of a ship by filling 
up all the spaces and stowing it properly, giving your estimate at 
the thousand bushels? 


Mr. Gurley objects on the ground that this is a hypotheti- 
306 cal question. 


A. The difference of loading a ship properly and stowing 
it—I can turn to and stow a ship for ten cents for grain. It takes 
great pains to stow grain in the proper shape. I know when load- 
ing the Deronda I stowed it in the between decks, and it cost three 
times as much for stowing it in the between decks as Jake Neeb got 
for the whole ship. I think I had one hundred and eleven working 
on that ship moving bags, carrying them ashore, and carrying them 
on. I don’t think Jake Neeb had one quarter of the men in stow- 
ing the whole ship. 

Q. What would bea fair price in the port of New Orleans per 
thousand bushels for stowing the Deronda as she should have been 
stuwed ? 

A. To stow the Deronda in proper shape and form it is worth 
three dollars and a half a thousand bushels. 

Q. What would be a fair price per thousand bushels for stowing 
the Deronda as you found her stowed when you broke her out? 

A. That I cannot say exactly, because [ did not go down into the 
hold, but only to the between decks. I know the way it was thrown 
into the between decks; it was there in all shapes. I am not posi- 
tive What this man gets from Mr. Gomila. 

Q. But what could it be profitably done for? 

A. If he got two cents and a half per sack for stowing it he was 
making money. 

(. How many bushels in a sack ? 

A. Three bushels in a sack, or two and three-quarters. 


By Mr. McConneE Lt : 


Q. How many days would it take to stow the Deronda with 
307 a cargo of 82,588 bushels of grain—to do it properly, with a 
proper force? 
A. To do it properly would take from two and a half to three days. 
I have stowed larger ships in eighteen hours in the same way. If 
I do not get a price for my work I will not doit; I will not loose 
money on it; I am going to slight the ship. 


Cross-examined by Mr. GRANT: 


Q. You have stowed ships improperly? _ 
A. Yes, sir; because I did not get my price. — 
Q. Who stowed this ship that sunk—the Bellside? 
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A. I think Mr. Drysdale. She was loaded across the river here; 
and the Duro at the same time. 

®. He is a stevedore? 

A. Yes, sir. 

@. He stands well in his business? 

A. Yes, sir; one of the best in the city. 

Q. You pretend to say that a stevedore will stow a vessel so that 
she is in danger at sea because he makes a bad bargain? 

A. Yes, sir. I don’t think there is a stevedore in New Orleans 
who, if his price is cut down, is going to stow the ship properly. 

Q. So there is no proper method of stowing a ship ? 

A. No, sir; it depends upon the price. 

Q. And the honesty of the stevedore ? 

A. Yes, sir. A man can blow a ship up so that she can carry 
nothing. 

Q. Were you there when the coal bunker was emptied ? 

A. Yes, sir; we worked night work at that. 

Q. That was emptied after ‘the vessel — loaded ? 

A. Yes, sir. 

Q. In order to make room for the cargo that could not get 
308 in otherwise? 

A. Well, she could take all the cargo if she was properly 
stowed, because that was proved by the inspectors when they came 
on board. She took fifteen hundred bushels more in the between 
decks. I did not do this work for nothing; I got well paid for it, 
but if the ship was stowed in all the hold as she was in the between 
decks I know she could have carried the cargo. 

Q. Do you know how she was stowed in the lower hold? 

A. No, sir; only from what the captain wrote to me afterwards. 
He had a gale at sea, and the ship shifted her cargo and was on her 
beam ends. ) 

Q. Did not the captain know that she was properly stowed ? 

A. I think he was satisfied that she was loaded well; from what 
I know of these parties they did not want to see her broke out, 
because they knew I would put the quantity of grain in. 

Q. You loaded up this coal bunker with grain? 

A. No, sir; I did not go into the coal bunker. 

Q. She was loaded up in the bunker? 

A. No, sir; there was more grain put in the hatch; I forget how 
many bushels and bags. 

Q. You cannot tell how many bushels and bags were put in there ? 

A. No, sir. 

Q. Were you there when they took the water out of the tanks? 

A. No, sir; I don’t know that they took the water out of the tanks, 
only what I heard about it. [ heard one of the inspectors talk about 
it next day, when the ship was lightened up. 


By Mr. McConneE .t: 


Q. When you said in your examination awhile ago that a ship 
by being improperly loaded could be blown up—expilain what you 
mean by the term “ blown up.” 
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309 A. That is an easy matter. For instance, if I was stowing 

this room I would put twenty-five bales across in a tier of 
the room ; then I would hook the cotton down without putting a 
screw to It. 

Q. How do you explain that term as applied to grain ? 

A. It is just the same process; when | come on the top of that 
cotton and come to roll it up to the ship’s deck I do not screw it, but 
fill it up loose, that way, and you can do the same thing with cotton 
as with grain. 

Q. In doing it in that slack way you can do it with less expense 
and labor ? 

A. Yes, sir; I can do it with one-quarter as much—for seventy- 
five cents a bale of cotton. 

Q. And the same proportion of grain? 

A. Yes, sir; the very same. 


Adjourned to Saturday, February 9, 1884, at 2 o’clock p. m. 


United States District Court, Eastern District of Louisiana. 


GomILA & Co. 
| vs. No. 11965. 
CULLIFORD & CLARK. 


Testimony taken on behalf of libellants before John Devonshire, 
United States commissioner, this 15th day of February, 1884. 


Present: J. Ward Gurley, Jr.,and William Grant, Esqrs., for 
libellants ; James McConnell, Esqr., for the respondents. 


310 JoHN Epe_HerM, sworn for the libellants, says: 


By Mr. GurRLey: 


What is your business? 
. A grain exporter. 
How long have you been engaged in that business? 
. Twenty-three years. 
. In this city ? 
A. No, sir; in this city only five years and two months. 
Q. When a sale of a certain quantity of grain is made, say ten 
thousand quarters, on the other side, and the vessel by which it is 
to be shipped fails to hold ten thousand quarters, what is the result? 


OrOoro 


Mr. McConnell objects to this testimony and all testimony of a 
similar nature and the same purpose as made on the examination 
of the other witness on the ground of being res inter alias acta, hearsay, 
and irrelevant under the pleadings. The charter party being the 
sole evidence of the contract, its terms cannot be altered, varied, or 
enlarged by any evidence whatever, and being in writing its terms 
and conditions are fixed and must govern the rights of the parties 
to it; the same objection to apply to all similar testimony without 
being further reiterated. 
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A. The buyer on the other side will throw the cargo up and hold 
the vessel responsible for any damages arising from non-fulfillment 
of the contract. 

Q. Have you known of such cases ? 

A. Yes, sir; I have. 

®. Is that the universal custom ? 
311 A. That is the universal custom. 


By Mr. GRANT: 


Q. Do you know whether most of the sales made in this market 
of grain shipments are usually made for a June shipment or a ship- 
ment during any particular month ? 

A. Except in a very few instances it is at a certain time; a month 
or half a month. 

Q. The parties buying, then, on the other side, as a usual thing, 
require the grain to be loaded within a particular time ? 

A. Yes, sir; within a certain time. 

Q. Is that well known here in this market ? 

A. Yes, sir; that is well known here and in every other market. 

Q. Now, in transacting this export business is time an essential 
ingredient in all contracts for the successful transaction of that kind 
of business ? 

A. Yes, sir. 

Q. When the grain is not loaded within the time specified by the 
contract of sale is it or is it not usual for the purchaser to reject the 
sale ? 

A. It is usual to reject the sale; of course, it all depends upon the 
market; if the market is going up and the sale was cheap they will 
not reject it, but it is in the buyer’s hands to reject the sale or not. 

Q. So when the market gues down they exercise the right of re- 
jecting ? 

A. Yes, sir; they exercise the right of rejecting. 

Q. Is that practice known amoung dealers in this city ? 

A. It is known among dealers in this city and to every grain ex- 

porter as well as to every ship-owner. 
312 (). And masters of vessels also know of this custom ? 
A. They are aware also of this custom, and then agents. 

Q. ‘Vhere were you in business before you came here? 

A. I was in business in New York; previous to that on the other 
side—in Hamburg and in Hanover, Russia. 

Q. Does this custom extend, then, all over the world ? 

A. Yes, sir; that custom extends all over the world. 

Q. Quick dispatch is the custom also in exporting grain, is it 
not? 

A. We had certain commercial expressions; for instance, we 
hardly ever sell “ quick dispatch ;” we sell “ immediate shipment,” 
“shipment within fourteen days,” “ prompt shipment,” “ shipment 
within this month or next month.” “ Immediate shipment” is ten 
days and “prompt shipment” is twenty-one days. 

Q. But it is the invariable custom to fix the date? 

A. Yes, sir. 
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JoHn Van Dorp, sworn for the libellants, says: 
By Mr. GRANT: 


Q. What is your business ? 

A. A grain exporter. I represent Orthmein Brothers, of St. Louis. 
I represent that firm here in this city and hold their power of at- 
torney. 

Q. In what business are they engaged ? 

A. Only in the grain business. 

Q. Exporting grain ? 

A. Exporting grain. 

(. How long have vou been engaged in that business? 

A. I have been engaged for these people since the 22nd July 
last year; formerly I had the power of attorney of Engster & 

Co. 
313 Q. How many years’ experience have you had in the grain 
business ? 

A. I have had about nine years’ experience in the grain busi- 
ness—nine vears here and four years on the other side, in Rotter- 
dam, Holland. 

(). Is it or not the practice and custom to sell grain for export to 
be delivered on board the ship within a particular time ? 


The same objections are made in the case of this Witness as in the 
case of the last witness, Mr. Edelheim, and by agreement it is toex- 
tend to all that this witness may say. 


A. It is always customary to stipulate the time of shipment. 

Q. Is that custom well known to masters of ships, owners of ships, 
and grain dealers ? 

A. Masters know perfectly well, and persons making up the char- 
ter parties know it the same way. 

Q. Now, where a sale of grain is made for shipment abroad, June 
delivery, what does that mean ? 

A. We never make a sale for June delivery; if you mean a June 
shipment in New Orleans, then it must be on board the last day of 
June, and the biils of lading must be dated on one of the days dur- 
ing the month of June. 

. Is that well known ” 

A. It is well known; [ can give you different instances of it if it 
is necessary. 

Q. Is it or is it not the habit of buyers to reject the cargo when it 
is not put on board within the time specified ? 
A. Yes, sir; they avail themselves of every opportunity if 
314 ‘the market is against them, and if the contract has not been 
fulfilled as named they always claim damages. 
Q. Is not this well known also to the trade and shippers ? 

A. To everybody in the grain trade. 

Q. When the contract of purchase is for ten thousand quarters 
and the seller only delivered on board a less quantity is it or is it 
not the custom to reject the cargo for that reason ? 


, 
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A. Yes, sir; they generally do so. 

Q. Especially if the market is falling ? 

A. They always try to get some advantage out of it. If they do 
not fulfill their contract the buyer has a perfect right to throw up 
the contract. 

Q. Is that custom well known to parties engaged in the grain 
trade ? 

A. Everybody knows it in the grain trade. 

Q. Do ship-owners and ship-masters know of it ? 

A. Perfectly well. i have thrown up a steamer last Monday for 
being three hours late—the steamer Jennie. The cancelling date 
called for the 10th of February and she wus not ready to load on 
the 10th; she was only ready to load on Monday morning at half 
past ten, and for that reason I threw the contract up; and they do 
not even go to law about it, because they kuow they could not do a 
thing. 


A. J. Gomi, recalled for libellants, says: 
By Mr. GuRLey: 


Q. You have heard the testimony of Mr. De Wolf relative to the 

figuring done by you in the presence of the captain at the 

315 time that the captein was telegraphing to the owners about 

the quantity he thought his vessel would hold. Please ex- 

plain what vou did figure out at that time and upon what you 
based your figures. 


The same objections are made as made to the evidence of Mr. 
Edelheim and Mr. Van Dorp to the evidence of Mr. Gomila and 
will be held to be made without further repetition. 


A. The captain knew himself so far as the weight of the cargo was 
concerned. Every vessel or every steamer when she is handed over 
by the builder .to the owners is accompanied by a general plan of 
the ship, which gives the carrying capacity in dead weight and also 
the measurement spaces in cubic feet. Now, the captain knew 
how much dead weight the vessel would carry from this general 
plan, and he himself had no doubt that she could carry the cargo, 
which amounted to (2,150) twenty-one hundred and fifty tons. He 
asked my assistance in figuring out the cubic measurement of the 
quantity of corn which I required her to carry, as he did not know 
the measurement of corn. I made the calculation for him in this 
way: Ten thousand quarters of corn is 85,714 bushels, and a bushel 
of grain measures one cubic foot and 0.245, which would make a 
total of 106,714 cubic feet. To that I added ten per cent. for the 
spaces occupied by the proportion which was to be sacked, giving 
an additional quantity of 2,670 cubic feet, making a grand total of 
109,384 cubic feet. His general plan stated his ship, as nearas I 
can recollect, at 117,000. Now, this included the space occupied by 

what is called a temporary bunker, which I can only explain 
316 by reference to this diagram which I have drawn myself. 
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Mr. Gurley offers the diagram in evidence, marked “ Gomila 
Deronda.” 


Witness: This temporary bunker is shown on the diagram by 
the dotted line “A B.” Now, that temporary bunker can be re- 
moved. It is legitimate cargo space, and it can be removed or used 
as space for coals. That was the explanation I made to the eap- 
tain, that the cargo would occupy 109,384 cubie feet, and his cargo 
spaces in the ship amounted to 117,000 cubic feet, as near as I can 
recollect. Now, of course, the calculation in stowing a cargo of 
grain is that this grain will fill up all spaces just as water would, 
but that is only theoretically correct. Of course, in stowing the 
vessel the grain is not put in as compact as water would be; there 
is always a little loss, but with that margin of about (8,000) eight 
thousand cubic feet I told him I had no doubt that he could carry 
it. Now, it seems that in loading his vessel he did not take out 
from it that temporary bunker, but took his chances of the cargo 
fitting it and using that space for coal. In my opinion thatis where 
the captain erred in loading his vessel. 

Q. On this caleulation of yours did you tell the captain or did 
vou attempt to show him by figuring that he could carry the ten 
thousand quarters by using this space of this temporary bunker? 

A. No, sir; I did not go into that at all; [ simply told him the 
figures and allowed him to prepare his vessel himself. 


317 By Mr. Grant: 


Q. Do you know whether this master had carried cargoes of grain 
before on that ship? 

A. I don’t think he had carried cargoes before, but she had ecar- 
ried cargoes before under another master, and she had carried more 
than ten thousand quarters, and which was a corroboration of my 
calculations. I arrived at my calculations from experience in load- 
ing other vessels. 

Q. How much did you pay the stevedore per thousand bushels for 
putting in that cargo? 

A. I paid him a dollar and a quarter for the trimming of the bulk 
per thousand; sacking and sewing sacks, ? of a cent, and for the 
stowing of the sacks 2} cents, and for extra labor at night $21. 

Q. State whether that is the usual compensation or not for such 
work. 

A. Well, that is the usual compensation that we pay to these peo- 
ple. Weemploy tliem regularly in loading ships, but other steve- 
dores, or the regular stevedores, as they are called, charge $1.75 per 
thousand. They have to employ what is known as trades-union 
men, who are under a combination, and our stevedore employs our 
own men on these barges, which we have all the time, and they get 
them much cheaper. They are able to do the work cheaper on that 
account. I mean our stevedores. 

Q. Who done that work? 

A. Alfred — Neeb. 
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Q. Is the distinction which you have shown between the regular 
stevedores and these men that you employed in this case, Al- 

318 fred and Neeb, such as you have stated ? 

A. Yes, sir; these men, Alfred & Neeb, are specially grain 
stevedores. The other men, the regular stevedores, are men who 
stow cotton and whatever grain they get incidentally. They do not 
do much grain business. 

Q. Have these men, Alfred & Neeb, ever done that work before ? 
A. Yes, sir; they do it all the time. 
@. For how many years have they been engaged in that business? 
A. I have employed Mr. Neeb three or four years, and Mr. Alfred 
started just lately. 
Q. How do they stand in this community ? 
A. Among those who know them they stand well. The regular 


- 7 


stevedores charge $1.75 and Alfred & Neeb do it for a dollar and a 
» 


quarter. I charged the Deronda $1.75. It is part of our profit in 
loading these ships. 
Cross-examined by Mr. McConneE Lv: 
Q. The figures that you have stated there with regard to what 
you paid Alfred & Neeb you have taken from a paper which you 
had in your hand, dated New Orleans, June 30th, 1883? 


A. Yes, sir. 
Q. This is the bill which was furnished to you by them, is it not? 


A. Yes, sir. 
Q. And which you have brought here to-day to court? 


A. Yes, sir. 
Mr. McConnell offers in evidence the bill marked “ Neeb.” 


Jacos Nees, sworn for the libellants, says: 


oo 
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By Mr. GRANT: 


What business are you engaged in? 
In grain trimming and grain sacking. 
How long have you been engaged in that business ? 
. For about fourteen years in that business. 
Have you any special branch of stevedoring ? 
Not any more than grain. 
Grain is your special business—stowing grain in ships ? 
Yes, sir. 
Who loaded the Deronda last June or July ? 
I loaded her; I done the work in June some time. 
Did you load her in the customary and usual manner of stow- 
ing and in the proper manner of stowing grain in ships? 
. Yes, sir; I took very particular pains with it, too. 

Q. Under whose direction did you load her ‘ 

A. Under the captain’s, the mate’s, and the cebuaiia 

Q. The surveyor was Capt. Baker ? 

A. I am not quite sure it was Captain Baker, but I think it was 
Captain Baker. 


ere POPOP Ore 
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Q. You always load ships under the direction of the officers of 
the ship, do you not? 


Mr. McConnell objects to this question and the preceding one as 
irrelevant and leading. 
Mr. Grant withdraws the question. 


Q. Under whose direction did you load the steamship Deronda ? 

A. In the first start, going on board the ship, we got our f 

320 instructions from the surveyor. He tells me how to load i 
her, but at the same time we are under the directions of the 


me pi = 


officers of the ship, because they are to see what we do. 

Q. Does not the master or some proper officer of the ship super- i 
intend and direct the manner in which the ship should be loaded 1 
and trimined ? i 

Mr. McConnell objects to the question as leading. i 

A. Yes, sir. | 

Q. Who directed and superintended the loading of the Deronda ? ila 

A. Who gave me my instructions ? ip 

Q. Yes; the directions for loading and trimming the cargo. if 

A. The captain and mate’both, with the surveyor. The surveyor ! 
stopped me from loading her when she went down so deep into the i 


water. The captain and mate gave me instructions afterwards when 
the survevor left. 

Q. Why did you suspend the operation of loading the Deronda 
at the time you did? 

A. The surveyor stopped us, saying that she was deep enough. 

Q. Who was present then? State whether or not the master was 
present at the time. 

A. The mate was present at the time. 

Q. Was there any space left at the time the inspector stopped you 
loading? 

A. Yes, sir; there was space left forward in No. 1 hatch, away 
forward. 

Q. Why did you not fill that up? 
321 A. She was going down by the head—she would have been : 
down by the head if we had to put more grain in her. 1 | 

Q. That was the reason you did not put any more cargo on board ne 
forward? i 

A. No, sir; we could not put any more forward and there was no Hi | 
more room suitable on the ship to put the cargo in at the time. We 

Q. You could not put it there because she was too far down by 
| the head ? 

A. Yes, sir; she was about 4n even kee! then when we stopped. 

Q. Look at this plan, marked “Gomila Deronda,” and state whether | 
the space enclosed within these dotted lines “A B” represents a tem- ) 
porary bunker on the ship. | 

A. Yes, sir. 

Q. Now, is or is not that a bunker which can be removed for the 
purpose of receiving cargo? 
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A. Yes, sir; that is only a temporary partition or load bulkhead 


in there. 

Q. Was that full or empty at the time you loaded her? 

A. The lower hold bunker was full and the between-deck bunker 
was partly full of coal; it was quite full. 

Q. That could not receive cargo? 

A. No, sir; you could not put cargo in there. 

Q. Have you had much experience in loading ships with grain? 

A. Yes, sir; I have. 

Q. How many years? 

A. I have been loading ships with grain for the different steve- 


dores—for almost every stevedore on the levee. 
Q. You have loaded for nearly all the stevedores on the 
levee ? 
322 A. Yes, sir. 
Q. What is the usual price vou receive for loading and 
trimming cargo per thousand bushels ? 
A. A dollar and a quarter a thousand for bulk or a dollar and a 


half, and for storing 2} and 24 cents per sack. The filling of the 


sacks is paid by the “bushel. 
Q. Were you paid the usual price for loading the Deronda? 
A. Yes, sir. 
Q. Now, can a man do honest work at that price? 

Yes, sir. 

Q. Do you employ trades-union men on board in loading a ship? 

A. Yes, sir; we have some union men. They are what they call 

the Grain Trimmers’ Union, both white and black. 


whether they belong to the Trades Assembly or not. 
who are not union men. 
Cross-examined by Mr. McConne Li: 

Q. You were employed by Gomila & Co. to load this cargo on this 
ship—you and your partner, Alfred ? 

A. Yes, sir; we took the ship for so much. 

Q. You were paid by them? 

A. Yes, sir; paid by them. 

Q. The sum of $352.09? 

A. I cannot say exactly, but about that. 

@. That was for services rendered down to the 30th of June, in- 
clusive. Was not some grain put in that ship later than the 30th 
_ of June, say in July? 

A. Yes, sir; some a week after. 

Q. Did you put that grain in? 


I don’t know 
We have some 


323 Q. That is, your firm did, Alfred & Neeb ? 
A. Yes, sir. 
Q. Do you remember how many more bushels you put in in 
July? 
A. I cannot exactly tell. 
Q. Do vou remember about what quantity you put in? 


A. Six or seven thousand sacks. 
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Q. Do you remember when you were putting it in, in July, that 
subsequent quantity, six or seven thousand sacks or whatever it 
may be? I think you are mistaken as to the quantity, but what I 
want to know is who told you that there was enough put in when 
you stopped finally putting it in in the month of July, the last put- 
ting in. Who was it told you that the ship had her quantity in and 
told you to stop putting in any more, if anybody told you? Or 
state why you stopped. 

A. I don’t recollect who stopped us then, because I was down in 
the hold stowing it away. 

Q. Somebody stopped you ? 

A. I don’t know whether it was the surveyor or the mate; they 
were both together, going up and down the ship looking at the 
marks. 

Q. I am speaking of the last loading, in July. 

A. Yes, sir. 

(. Somebody told you to stop? 

A. Yes, sir; the surveyor was there when we loaded her. 

Q. At the time you were told to stop—whether by the surveyor or 
the mate you don’t know—where were you putting the grain in at 
that time? 

A. In the between-deck bunker. 

Q. Was there not room still for you to have put in more 
324 grain than what was put on in the same place where you were 
putting it in? 

A. Yes, sir. 

Q. What sized space was vacant or open where you could have 
put in more grain in that bunker when you were told to stop? 

A. I suppose two hundred or two hundred and fifty sacks more 
than was in it. 

Q. How many of these sacks does it take to make a bushel, or 
what quantity does a sack hold? 

A. It is about two and three-quarters bushels to the sack. 

Q. Then that is the sack you have reference to when you say the 
ship would hold two hundred and fifty more sacks? 

A. Yes, sir. 

Q. Now, to go back a piece to the time when you loaded this ves- 
sel, in the latter part of June, was not the loading the vessel stopped 
during a part of the time by rain? 

A. Yes, sir; there were showers occasionally, and we stopped 
awhile until they were over. 

Q. During the time that it rained you could not put in grain? 

A. No, sir. 

Q. That would damage the grain ? 

A. Yes, sir. 

Q. How much of the time was the loading of the ship stopped by 
the rain ? 

A. I cannot say that. ) 

Q. It was stopped a part of the time—occasionally ? 

A. Yes, sir; it was stopped a part of the time from the rain. 
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Q. Now, if that rain had continued you would have stopped 
395 until the rain stopped ? 
A. Yes, sir. 

Q. Necessarily so? 

A. Yes, sir; we would have to stop. 

Q. Waiting until the rain was over? 

A. Yes, sir. 

Q. Now, whenever a ship is to be loaded with grain there is a 
grain 1b spector on board of that ship? 

A. Yes, sir; a grain inspector is on board. 

Q. He is put there for the purpose of seeing that the vessel is ina 
condition to receive the grain, and he givesa certificate to that 
effect? 

A. Yes, sir; the surveyor does. 

Q. You call him a surveyor? 

A. Yes, sir. 

Q. Does he not direct the loading of the ship with grain ; does 
not he superintend it? 

A. He does not stay there; he only gives instructions what to do, 
how to load the ship, in what manner, not to put too much at the 
head or at the stern, and also what free board he wants. 

Q. He tells the manner in which she is to be loaded ? 

A. Yes, sir. 

Q. And you follow his directions ? 

A. Yes, sir. 

Q. You load the ship, then, according to his directions ? 

A. Yes, sir. 

Q. That is, the directions of the surveyor ? 

A. Yes, sir; and the mate follows me up and down and 
326 ~=gives instructions down there what to do to suit him. 

Q. Dol understand you that the mate should set aside the 
directions of the surveyor as to the way it should be loaded ? 

A. Well, when he goes away he tells me to load this ship accord- 
ing to the way he says, not to put too much at the head or too much 
at the stern, and the mate has to watch me that I do it. 

Q. You get your directions from the surveyor, as you state, and 
the mate? 

A. Yes, sir. 

Q. Now , suppose when the surveyor steps off ashore and the mate 
gives you a contrary Girection, whose orders do you obey—the sur- 
veyor’s or the mate’s 

A. The surveyor’s. 

Q. Who paid vou for your services in loading this ship in July? 

A. It was all, I believe, in one bill. 


Witness being shown the bill marked “ Neeb ” for $352.09. 

Q. You have seen that bill before ? 

A. Yes, sir. 

Q. It is dated New Orleans, June 30th. That is not for work 
done in July, is it? 
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A. Well, I don’t recollect what time the bill was made out. Mr. 
Alfred collected the bill; I did not collect it. 

Q. Who collected it? 

A. Mr. Alfred. 

Q. Does that bill include the payment for the services rendered 
by you in July as well as in June? 

A. I cannot say; I did not make out the bill at all. 

(. Mr. Alfred made out the bill ? 
327 A. Yes, sir. 
Q. Have you and Mr. Alfred or either of you any occu- 

pation besides that you have described—trimming vessels ? 

A. I have none; only that work. 

Q. What is Mr. Alfred’s occupation ? 

A. He is weigher on the elevator. 

Q. Are either of you engaged in any other business besides this ? 

A. I have a bar-room uptown, at the corner of Ninth and Techou- 
pitoulas streets. 

Q. Who keeps that bar-room for you? Are you alone? 

A. I keep it myself. 

Q. Corner of Ninth and Tchoupitoulas streets? 

A. Yes, sir. 

Q. How long have you kept that bar? 

A. Nine years now, going ten. I have been in that business 
twenty years—keeping a grocery and bar-room. 


L. P. Atrrep, recalled for libellants, says: 


By Mr. GuRLey: 


Q. Look at that bill, marked “ Neeb.” Is that the bill which you 
and your partner rendered to Gomila & Co. for loading the steam- 
ship Deronda last June? 

A. Yes, sir. 

Q. Does that include the work that you did in loading in July? 

A. No, sir; 1 was employed by the captain of the vessel in July. 

Q. Who paid you for your work in July? 

A. The agents, De Wolf & Hammond. 

Q. Did they pay you for all the stevedore work that you 
328 and your partner did on the Deronda for the month of July ? 
A. Yes, sir; all additional work after this bill. 

Q. You and your partner were employed to do that work by the 
master of the vessel-? 

A. Yes, sir; the captain. I asked him for written instructions to 
do so, and he would not give them; he told me to do the work and 
he would see it was paid for. 

Q. It was paid, then, by De Wolf & Hammond ? 

A. Yes, sir; I do all the writing of my firm, Alfred & Neeb— 


making out the bills, ete. 
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Cross-examined by Mr. McConne .t: 


Q. Where do Alfred & Neeb keep their office—where — they do 
their writing? 

A. Well, I have been doing it on board the elevator. I testified 
before that I was employed by Gomila & Co. as superintendent, and 
during the active part of the season I am weighmaster on one of 
the elevators; I have an office on board. 

Q. Is that the only office that the firm of Alfred and Neeb have ? 

A. Yes, sir. 

Q. Do you keep their books there? 

A. I did up to last November; I have only been in the firm since 
then. 

Q. Who owns the elevator? 

A. Gomila & Co. 

Q. Do you call yourself a practical stevedore ; do you attend to do 
the actual work of stowing goods on a vessel ? 

A. No, sir; I do at times; but as a general thing my partner at- 
tends to that, and I run the elevator. 


329 New Orleans Grain Charter Party. 


De Wolf & Hammond, No. 25 Carondelet street, New Orleans, steam- 
ship and ship brokers; cable address, De Wolf, New Orleans; 
codes used, Watkins’, Scott’s, and our own. 


New Or:eEAns, 19th June, 1883. 


It is this day mutually agreed between De Wolf & Hammond, 
as agents of the steamship Deronda, of 1,090 tons net register or 
thereabouts, now in New Orleans, and , of New Orleans, 
merchants, that the said steamer shall, with all convenient speed, 
proceed to New Orleans, or so near thereto as she may safely 
get, and there, being in hull, boilers, and machinery tight, staunch 
and strong, classed 100 A 1, and every way fitted for the voyage, 
shall load as customary at such safe loading berth, always afloat, as 
ordered by charterers on arrival (and if afterwards required by them 
to shift, they to pay the ordinary expense of towing), a full and 
and 


and. : and); 
complete cargo of wheat ” or Maize rye in bulk ~ ship’s sacks, 


as customary; which is to be brought to and taken from alongside, 
as customary, at merchants’ risk and expense, at ports of loading 
and discharge (all lighterage required to be paid for by cargo) and 
at charterers’ risk, not exceeding what she can reasonably carry over 
and above her tackle, apparel, fuel, provisions, and furniture, and, 
being so loaded, shall therewith proceed under steam to a safe port, 
always afloat, in the United Kingdom or on the Continent, between 
Bordeaux and Hamburg, both inclusive, excluding Rouen, calling 
at Queenstown or Falmouth for orders, which are to be given within 
twelve hours of arrival or lay days to count, or so near thereunto as 
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she may safely get, one port only to be used, and deliver the same 
on being paid freight, all in British sterling, as follows: 

Five shillings and three pence sterling per quarter of 480 pounds 
weight, delivered in full, if calling at Queenstown or Falmouth or 
ordered direct to Continent. If ordered to Continent from port of 
call, ten per cent. additional. If ordered to United Kingdom direct, 
three pence off— 

Charterers having option of Elsinore for orders to discharge at 
Copenhagen or Aarhuns at five shillings & nine pence per quarter 
of 480 Ibs. Steamer is guaranteed to carry not less than ten thou- 
sand quarters of 480 lbs. 

In full of all port charges, pilotages, and other charges usually 
paid by steamers (the act of God, the public enemies, restraints 
of princes and rulers, fire, and all and every other dangers and acci- 
dents of the seas, rivers, boilers, machinery, and steam navigation 
of whatever nature and kird soever during the said voyage always 
mutually excepted). 

1. Steamer to be ceiled and dunnaged at owners’ expense. 

2. The carpenter employed for ceiling to be approved by char- 
terers. | 

3. Elevating charges for bulk grain to be paid by charterers. 

4. Stevedore for loading said steamer to be appointed by char- 
terers, under captain’s directions, at current rates for such labor. 
Charterers are not to be held responsible for improper stowage. 

5. Steamer to have liberty to call at any ports for coal or other 
supplies. 

6. Steamer to have liberty to tow and assist vessels in all situa- 
tions, and to proceed with or without pilots. 

7. The freight to be paid on unloading and right delivery of the 
‘argo in cash, without discount, if in the United Kingdom; if on the 
Centinent, in cash at current rate of exchange for bankers, eight 
days’ sight bills on London. : 

8. Sufficient cash for steamer’s ordinary disbursements at loading 
port to be advaiced by De Wolf & Hammond, at the current rate of 
exchange, vessel paying 2} per cent. commission and cost of in- 
surance thereon; the captain to draw at 30 days’ sight upon char- 
terers’ agent at port of discharge or on his owners, payable in Lon- 
don, or five days after arrival, at charterers’ option, against the 
amount of freight due under this charter, and the amount of the 
draft to be deducted from the freight on settlement, if not previously 
paid. 

9. Bills of lading to be signed as and when presented, without 
prejudice to this charter. Any difference in the amount of freight 
between the bills of lading and this charter party shall be settled 
at port of loading before the steamer sails. If in her favor, to be 
paid in cash at current rate of exchange, less insurance; if in char- 
terers’ favor, by captain’s draft, pavable three days after arrival of 
steamer at port of discharge, or at 30 days’ sight on charterers’ agent 
at port of discharge, or on his owners (payable in London) at char- 
terers’ option. 

10. Should the steamer be ordered to discharge at a port where 
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there is not sufficient water for her to enter the first tide after arri- 
ral and to lie always afloat, lay days are to count from 24 hours 
after arrival at the port, and any lighterage incurred to reach the 
port of discharge is to be at the expense and risk of the receivers of 
the cargo, any custom of the port to the contrary notwithstanding. 

11. Should the steamer be ordered to a port of discharge on the 
Continent inaccessible by reason of ice on the steamer’s arrival, the 
master to have the option of waiting until the port is again open or of 
proceeding to the nearest safe open port or roadstead (telegraphing 
his arrival there to freighters), where he shall receive fresh orders 
for an open and accessible port of discharge in the United King- 
dom or Continent,as above, within 24 hours of arrival or lay days to 
count. If so ordered the steamer shail receive the same freight as 
if she had discharged at the port to which she was originally ordered ; 
but if ordered to a port more than 100 nautical miles distant from 
such open port or roadstead, the freight shall be increased by three 
pence per quarter. In no case shall the steamer be ordered from 
a port of call inthe United Kingdom to an ice-bound port. 

12. Should dunnage or ballast be required the same to be fur- 
nished by owners. 

13. Sixteen days, Sundays excepted, are to be allowed the said 
merchants (if the steamer is not sooner dispatched) for loading 
and discharging and ten days on demurrage, over and above the 
said lay days, at six pence sterling per gross register ton per day. 

14. Should the steamer not be ready to load at New Orleans on 
or before the — , charterers or their agents have the option of 
cancelling this charter. 

15. Lay days to commence the day after the steamer is declared 
ready to receive cargo and having been passed by the surveyor of 
grain vessels and written notice given by the master to the char- 
terers or their agents. 

16. Loading days to be endorsed on captain’s copy of charter 
party; the charterers’ liability on this charter to cease when the 
cargo is shipped, provided the same be worth freight, dead freight, 
and demurrage at port of discharge; the master and owners have an 
absolute lien on the cargo for all freight, dead freight, and demur- 
rage. 

17. Steamer to be consigned to De Wolf & Hammond, at New 
Orleans, paying them an address commission of 2} per cent. on the 
amount due under this charter party. 

18. A commission of 5 per cent. on all freight, dead freight, and 
demurrage is due on execution of this charter party (vessel lost or 
not lost), to 

19. Penalty for non-performance of this agreement, estimated 
amount of freight. 


(Signed) De WOLF & HAMMOND, 
By Cable Authority. 
(Signed) E. FORRESTIER & CO. 


Witness to the signatures of both parties : 
C. G. DEFFARGE. 
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Certified to be a true copy of the original charter party in our 
possession, 


This document is marked A 4. 


330 Hearing & Submission. 


GoMILA & Co. 
{- v8. No. 11965. 
CULLIFORD & CLARK. 


Marcu 21, 1884. 
This cause came on for trial, J. W. Gurley, Jr., & Rouse & Grant, 
for libellants ; J. McConnell & J. R. Beckwith, for respondents, and, 
after hearing the pleadings, evidence, and argument, the court took 
time to consider, one week being allowed libellants to submit brief 
and one week to respondents for reply, the evidence offered by the 
parties being as follows: 


For libellants. 


1. Exhibit annexed to libel. 

2. Writ of attachment, return thereon, and release bond. 

3. Depositions of G. H. Eldridge, David Robson, B. T. Bangston, 
Wm. H. De Wolf, A. J. Gomila, A. K. Miller, F. M. Hall, D. E. Mor- 
; @ phy, Wm. P. Ross, Wm. M. Baker, Larned Torrey, F. Lazurtequi, 

, Leon Labat, Luther Alfred, Francis Rickert, John Edelheim, Jehn 
Van Dorp, and Jacob Neeb. 

4. Exhibit Bangston No. 1 to Bangston No. 32, both inclusive; 
Gomila No. I to Gomila No. 9, both inclusive; A No. 1 to A No. 3, 
both inclusive; A No. 17 to A No. 18, A No. 22, A No. 23, A No. 25, 
A No. 2/, A No. 29), A. No. 30, A No. 3l. 


For respondents. 


1. Testimony of John Beattie. 
2. Certificate of W. M. Baker, surveyor, dated 29 June, 83, marked 


C No. 3. 
331 3. Letter of E. Forestier, dated July 5, 1883, marked C 
No. 2. 


4. Letter of E. Forestier & Co., same date. 
5. Letter of Le Wolf & Hammond to Gomila & Co. and Forestier 
| & Co., charterers, marked C No. 4. 
"ie 6. Letter of De Wolf & Hammond to Gomila & Co., of July 12, 
1883, marked C No. 1. 
| 7. Charter to Gomila & Co., 19 June, ’83, and cancellation endorsed 
thereon, marked A 8. 
8. Charter, June 19, 1883, to E. Forestier & Co., marked A 4. 
9. Certificate of registry, marked B No. 5. 
10. Certificate of Conway, W. M. Baker, inspectors, dated July 13, 
1883, marked B No. 1. 
11. Protest of July 6, 1883, of Gomila & Co., by De Wolf & Ham- 
mond. 
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12. Protest of July 6, 1883, by same, of E. Forestier & Co., marked 
B No. 3. 

13. Protest of July 7, 1883, by capt. & agents S. S. Deronda, of 
Gomila & Co., & E. Forestier & Co., marked B No. 4. 

14. The admission in behalf of De Wolf, noted in record. 

15. Testimony of Wm. H. De Wolf & doc’ts therewith, filed & noted 
in record as offered by defendants. 

The above is offered subject to the objections noted in the record. 


Opinion. Filed June 2, 1884. 
District Court of the United S’s, Eastern District of Louisiana. 


332 GoMILA & Co. 
vs. No. 11965. 
CuULLIFORD & CLARK. 


Before Edward C. Billings, judge. 

This is an action for damages for the breach of a charter party 
brought by the charterers against the owners. 

On the 19th June, 1883, Gomila & Co., the libellants, chartered 
the steamer Deronda. The charterers were to load the vessel. She 
was guaranteed to carry not less than ten thousand quarters of corn 
of 480 Ibs. 

The loading was commenced on June 28th. On June 30th the 
vessel was declared by the inspector to be full. She then contained 
9,635 quarters—. e., 365 quarters less than the guaranteed quantity. 

Upon the communication of this fact to the libellants and by them 
to the parties with whom they had a contract, to fill which the char- 
ter of the Deronda was entered into, they refused to accept of the 
delivery of the amount of 9,635 quarters, their contract being not 
less than 10,000 quarters and not more than 12,000 quarters. A 
settlement was made with their purchasers by libellants by the pay- 
ment of some $35,100. 

Negotiations were entered into between libellants and respond- 
ents, first, to have the respondents take the cargo at the price at 
_ which the libellants had contracted to sell, and afterwards to adjust 
the damages by fixing the value of grain laden by what could be 
obtained by offers at private sale from other European parties, and 

no agreement as to the damages. 
333 Corn had declined, and, after advertising the sale in the two 
leading morning New Orleans newspapers, in one five days 
and in the other for three days, and in one of the evening news- 
papers for three days, the cargo was, on July 7th, sold at public auc- 
tion by an auctioneer at a price which would be — per quarter. 

On the 6th of July De Wolf &€ Hammond, as agents of the owners 
of the Deronda, protested against the sale at auction as advertised, 
both to the libellants and their purchasers, E. Forestier & Co., 
through a notary public and with the two witnesses required by the 
statute of the State of Louisiana. 
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On the following day, July 7th, through the satne formality, the 
captain of the Deronda and De Wolf & Hammond, agents in behalf 
of the owners, gave a notice both to the libellants as charterers and 
E. Forestier & Co. as transferees that the said vessel would on that 
day, at 10 o'clock a. m., be ready to receive the balance of the said 
cargo as per charter party. 

On July 13th, the sale at auction having taken place and the re- 
mainder of the cargo having been furnished by the purchasers at 
the auction sale, the Deronda received the remaining 367 quarters, 
making the quantity guaranteed, namely 10,000 quarters, her coal 
bunks having meanwhile been taken out and other space having 
been furnished by the representatives of the vessel, and with this 
cargo she sailed to the port of delivery mentioned in the charter 
party, where she delivered the same. 

There are two matters which relate (1) to the manner in which 
the action is brought and (2) to the effect of what was done as to 
transferring the charter party to E. Forestier & Co., which have 

been set up fully in the answer of respondents and have been 
334 strongly urged in the arguments by their proctors, and which 
I will now consider. 

Ist. It is urged that the real and sole owner of the Deronda was 
Mr. Culliford, one of the defendants’ firm, and not Culliford & Clark, 
aguinst whom jointly this suit is brought. 

It is not necessary to consider what effect would be given to such 
a defence presented in an answer when it appears that the suit was 
commenced and jurisdiction acquired by a seizure of the Deronda 
under a warrant of arrest containing the attachment clause accord- 
ing to admiralty rule No. 2, and that theattachment was dissolved 
by the defendants appearing in the cause and giving their joint bond 
or stipulation and filing their joint answer upon the merits, plead- 
ing performance of an alleged contract. 

If this defence could be allowed to avail at all it would be only 
to cause judgment to go against the defendant Culliford alone. 

But upon the merits I think the court must find against both de- 
fendants upon the ground that they held themselves out as owners 
for the purpose of making this charter party, and as owners subse- 
quently ratified the charter made by De Wolf & Hammond as agents 
of the owners. See telegram A 17 from Culliford to his firm, dated 
June 18, 1883, and-letter from Culliford & Clark to Hammond, June 
19, and letters from defendants to plaintiffs, dated June 23, and 
marked A No. 20 & A No. 21. 

It does not appear how the vessel was connected with defendants’ 
business, but the whole evidence with reference to the transaction 
shows that the charter party was executed by De Wolf & Hammond 

as agents for and for the benefit of and under the direction 
335 of defendants’ firm as owners. 

As in case of a question as to liability asa partner the 
holding out may create the liability independently of the fact of 
ownership. It operates as an estoppel. The holding out of them- 
selves as owners by Culliford & Clark is abundantly established. 
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2d. As to the transfer there is no conflict in the testimony. The 
charter party was executed to the libellants, who were willing to 
substitute E. Forestier & Co. in case the guarantee was complied 
with, but who objected to any such substitution before it was ascer- 
tuined whether the guarantee would be fulfilled. De Wolf and the 
representative of Yorestier & Co. made the cancellation. 

It is agreed by all that Gomila never assented to it. It was pos- 
sible in law and necessary for Gomila & Co. to retain their contract 
rights as charterers with the defendants of the Deronda, and while 
they also designated her as the vessel which should receive the 
10,000 quarters of grain from Ek. Forestier & Co. under the contract 
of June 7th (marked Bangston No. 1) the market had fallen, and 
they must place themselves in such a position that they could ful- 
fill the contract with Forestier and still hold the defendants to their 
guaranty. 

Had this obligation of guaranty been transferred to Forestier & 
Co, upon the default under it, Gomila & Co. might have lost the 
sale of the 10,000 quarters of grain at 28s. 3 pence. 

The motive for Gomila & Co. not consenting to cancel is manifest, 
and the testimony of both Gomila and Bangston, of Forestier, is 
consistent, that they did not consent. 

Indeed, the protests made by the defendants through their cap- 
tain and agents, two upon July 6th and one upon July 7th, marked 

Bb, Nos. 2,3, & 4, are inconsistent with the idea that the orig- 
336 =inal charter party bad been cancelled and this substituted in 

its stead. Gomila & Co. are in these documents treated as 
retaining their rights under the charter party, with a designation of 
Forestier & Co. as parties who under them were to accept fulfill- 
ment of the contract of purchase with them by means of it. 

There is but one charter party referred to, and the firm of E. For- 
estier & Co. are spoken of as transferees. So, too, the negotiation 
and correspondence and telegrams as to an adjustment of the loss, 
after the vessel was thought to be fully loaded, recognized Gomila 
& Co., the charterers, as being the persons who still held all the 
rights under the guaranty. 

Indeed, all the evidence confirms Gomila & Bangston, and the so- 
called carcellation was effected without the assent and with the 
expressed dissent of Gomila & Co., and therefore their rights under 
the charter party and guaranty have not been annulled but remain 
in full force. 

Upon the merits, the first question to be considered is, Was there 
a breach of the undertakings of the owners whereby they guaranteed 
that the Deronda would carry 10,000 quarters of grain? 

It has been urged with great force that since the representatives of 
the owners of the Deronda knew that the charter party was entered 
into by Gomila & Co., the libellants, in order to carry out their con- 
tract to furnish a shipment in the month of June, that this fact 
should control or influence the interpretation of the charter party as 
to the time of performance. 

On the other hand, the respondents, with equal earnestness, urge 
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that when a contract is silent as to the time of performance 
337 =the only qualification or limitation which the law will im- 

pose or supply is that the time of performance shall be reason- 
able. 

It is possible that these two propositions might, as applied to this 
case, be harmonious, for, in determining what was reasonable, regard 
must be had not alone to the subject-matter of the contract but the 
intrinsic circumstances, and among these would be the known object 
of the contract, and I think that the inquiry as to the exact carrying 
capacity of the Deronda, the insertion into the contract of the guar- 
anty on that subject, and the negotiations as to the time of the 
commencement of the loading and tive manner in which it was to be 
done conclusively establish that the charter party wasowned by the 
charterers and reeognized by the agents of the owners as being the 
means of fulfilling a June contract. 

In order to reach a decision of the case it is not necessary to con- 
sider the question of interpretation as a separate inquiry, but rather 
to apply these facts to the matter of attempted performance and 
admitted inability to perform. 

There can be no doubt but that if it appears that, after an attempt to 
load the Deronda with the 10,000 quarters of grain in accordance with 
the guaranty, the owners admitted without reservation their inability 
to place in her no more than 9,635 quarters, notified Gomila & Co. 
of that fact; that in consequence of such unreserved admission and 
notification Gomila & Co. were induced to abandon their sale to E. 
Forestier & Co., thereby retaining on their hands the grain with the 
market price so conditioned that a heavy loss ensued, it would not 
be possible for the owners afterwards to revive the charter party 

except upon the condition of being responsible for such loss. 
338 This is just what the evidence shows. And the principle 

of law which is to be controlled is not one exclusively of in- 
terpretation, but that when a contract is silent performance is ten- 
dered without reservation, which is admitted to be defective and the 
obligee acts irreparably upon such admitted non-performance, the 
contract is violated and damages resu!t. 

This is well settled as the law of Louisiana. 

The reason given by the court in numerous cases, that a putting 
in default would have been a vain thing. 

In Cable vs. Leeds, 6 Ann., 293, the court held that when a me- 
chanic undertakes to make and deliver a piece of machinery as soon 
as possible and actually does deliver the machinery, but so defect- 
ive that it will not answer the purpose intended, he puts himself 
into an irretrievable default, which superseded the necessity of being 
put in default by the other party. 

The same question is dealt with in Knight vs. Heinnes, Robin- 
son, p. 277, where the court says, p. 279, the defendant's acknow1l- 
edged inability to comply with his contract rendered it unnecessary 
for the plaintiff to put him regularly in default. See also Nichol- 
son vs. Dudley, 14 Ann., 81. 

As to whether in point of fact there was this acknowledged in- 
ability to load the stipulated amount of grain,1 should derive the 
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evidence from the correspondence and telegrams which passed be- 
tween the defendants and their agents. 

On the 30th June the agents of the defendants telegraphed to the 
defendants as follows: 


JUNE SOTH. 
To Culliford & Clark, Sunderland : 


339 Deronda loaded ; carries 9,635 quarters. Cargo sold not 
less than 10,000 quarters, Copenhagen 28, 3 pence; present 
value, 25; buyers refuse acceptance, as cargo falls short; charterers 
hold ship responsible. Advise. 
(Sig.) De WOLF & HAMMOND. 


Under date of July 5, the defendants have answered by telegram ; 
also replied by letter, as follows: 


SUNDERLAND, 5 July, 1883. 
Messrs. De Wolf & Hammond, New Orleans. 


Dear Sirs: We received your cable on Sunday, informing us that 
the Deronda had loaded 9,635 quarters and the cargo sold not less 
than 10,000 quarters at 28s. 5d.; present value, 25s.; buyers refuse ac- 
ceptance, as cargo falls short; charterers hold ship responsible. 

In reply to this we cabled you at once for you to compromise the 
claim and pay the difference of 3s. 3d. per quarter, as between the 
quantity stated to be shipped and the 10,000 quarters. We were 
astonished on Tuesday to find on receipt of your cable, “ Charterers 
trying to sell cargo,” that you had are sala misconstrued the pur- 
port of our message, but how this could be done by any sane person 
into meaning that we were willing to pay the difference of 3s. 3d. 
per quarter upon the whole cargo we are at a loss to understand, 
and can only come to the conclusion that such a meaning of our 
cable has been construed purposely. How a business man, sup- 
posed to be acting on behalf of an owner, could think that when a 
difficulty like the present arose he (the owner) should right off 
agree to give up more than half his total freight on such a voyage 

is too much for any stretch of imagination; and if our in- 
340 _—terests can only be protected in the way you have managed 

this business the less we place in your hands the better. In 
the beginning of the negotiations for the charter of the ship there 
was a considerable mull, at which we expressed ourselves pretty 
strongly to your Mr. Hammond when in Liverpool, and when you 
offered us this freight we accepted it subject to the captain being 
satisfied he could carry the requisite quantity, and your cable of the 
19th ult’o distinctly told us he could carry about 10,000 quarters, 
from which we concluded you had consulted with the captain; in 
fact, his letter informs us you had seen him with our cable, but we 
must call your attention to the fact that in the same cable you in- 
formed us about 10,000 quarters, and how you should insert in the 
charter not less than 10,000 quarters we are at a loss to compre- 
hend. 

Whilst writing your reply has come that you. were consulting 
McConnell and trying to arrange, but no mention about the ship’s 
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sailing. We therefore cabled you why the delay; to give bail and 
get the ship away. 

We are ata loss to understand why the ship should be detained 
during these negotiations; the whole business is sickening. If you 
had understood your business at all you would have dispatched and 
settled the question after she had left, but how you have allowed the 
charterers to detain the ship in the way he has done we have yet to 
learn, but we certainly can come to no other conclusion than that 
you have grossly neglected our interests. 


Yours truly, CULLIFORD & CLARK. 


341 Under date of August 13 the defendants give a resume of 
the events attending the tender of the vessel as follows: 


A No. 25. 


SUNDERLAND, 13 Augq., 1883. 
Messrs. De Wolf & Hammond, New Orleans. 


Dear Sirs: Your letters re. of this wretched business have all been 
received and well noted, but we regret to say that they do not much 
alter our opinion of the manner in which this case has been handled 
by you. 

The captain’s protest, altho’ probably correct, is about as weak 
a document as we ever read, unless your object was to disclose our 
hand and so strengthen that of the parties taking the action against 
the ship. 

Will you tell us why you and the captain rushed away to Gomila 
us soon as it was found that the ship had not taken the guaranteed 
quantity? What other position could you possibly expect him to 
take than holding the ship responsible for a breach of the charter ? 
Both vou and the captain knew the ship was guaranteed to carry 
10,000 quarters, and also knew there was no guarantee as to the 
time of shipment. With these two facts will you tell us why the ship 
was allowed to be so hurriedly loaded and why it did not dawn 
upon you at once to take the bunkers out (which should never have 
been put in)? In running away to Gomila you really played into his 
hands. If your captain was not competent for sich a matter as 
this we would have thought ordinary common sense would have 

told you that care must be taken to get the guaranteed quan- 
342 tity into the ship and to do this. How did you proceed actu- 

ally with the doubt in your minds about the ship carrying 
the quantity? You allowed her to coal for Sydney. Ordinary cau- 
tion for our interests should have prevented this and told you the 
ship must coal at Newport News. 

This correspondence, coming from the defendants themselves, 
shows that it was admitted that the vessel could only carry 9,535 
quarters. When that amount had been placed on board, and that 
as having that in her capacity, she was, without reservation, tendered 


to the plaintiffs under the charter party. 
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These facts bring the case within the principle of the cases above 
cited and establish a violation of the guaranty of the defendants 
that the Deronda would carry 10,000 quarters of grain. 

The remaining question is as to the amount of reasonable dain- 
ages which have been shown. 

The amount of damages would be the difference between the con- 
tract price and the market price June 30th, the date of the defend- 
ants’ admission of their inability to perform the contract whereby 
the plaintiffs lost their opportunity of selling to E. Forestier & Co. 

The corn was laden on board and the quantity was so great that 
it would be difficult to find a purchaser, except In connection with 
the charter party. Of course, the auction price is evidence of value. 
Where the thing could naturally be bought and sold at auction the 
price is high evidence of value. 

Considering the peculiar situation of this property, 10,000 quar- 
ters of grain laden on board a vessel, and the increased price which 
it was reasonably possible the grain would bring if sold in 
343 connection with the charter party, I think as geslor negotiorum 

the libellant was justified in incurring the expense of an 
advertisement and attempted sale at auction, though I think he was 
not justified in permitting a sale at lower terms than, the evidence 
shows, were the ruling terms. 

The difference between the contract price and the market price 
appears clearly in the telegram of De Wolf & Hammond to the de- 
fendants, dated June 30th, and is translated and fully assented to 
in the reply of letter of defendants, under date of July 5th. They 
say the price of cargo — 28s. 3d, present value 25s., making a differ- 
ence of 3s. 3d. per quarter. To this must be added 3d. per quarter, 
the difference between the allowed freight (which, if diminished, was 
to be for account of seller) in the contract of sale with Forestier and 
the rate fixed by the charter party, 6s. and 5s. 9d, in all 3s. 6d., 
which would make the loss $8,426.25. To this should be added the 
charges which were paid the auctioneer for advertisement and fees, 
$934.72, making a total of $9,360.97, for which amount, with interest 
from June 30th, 1883, libellants must have judgment. 


Judgement. Entered June 2, 1884. 


GoMILA & Co. 
vs. 11965. 
CuLLIFORD & CLARK. 


This cause came on to be heard at the last term of the court and 
was argued by the proctors. 
344 And thereupon, upon consideration thereof, it is ordered, 
adjudged, and decreed that the libellants, Gomila & Co., do 
recover from the respondents, Culliford & Clark, a firm composed of 
J. H. W. Culliford and John S. Clark. the sum of eight thousand 
four hundred and twenty-six 74%; dollars, and the further sum of 
nine hundred and thirty-four #¢5 dollars, auctioneer’s charges, mak- 
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ing altogether the sum of nine thousand three hundred and sixty 
dollars ninety-seven cents ($9,560.97) damages, with five per cent. 
interest from 30th June, 1883, till paid, and costs of suit. 

And whereas the steamship Deronda, the property of the respond- 
ents, had been seized under the writ of attachment issued in the 
cause, but said seizure was released and the vessel restored to the 
owners on giving bond and security according to law: 

It is further adjudged and decreed that J. H. W. Culliford and 
Jno.S. Clark, copartners under the firm name of Culliford & Clark, 
owners of said steamship, as principals on the release bond (by G. 
H. Eldridge, master, and their lawful bailee), and Thomas D. Miller 
and Emile L. Carriere, of New Orleans, as sureties on said release 
bond, be condemned in solido to pay the foregoing judgment, inter- 
est and costs. 

Judgment entered June 2, 1884. 

Judgment signed June 12, 1884. 

EDWARD C. BILLINGS, Judge. 


Motion for a New Trial. Filed June 5, 1884. 
A. J. Gomita & Co. \ 


Us. 

CuLLIFORD & CLARK. f 

345 On motion of Jas. McConnell, H. E. Upton, & J. R. Beck- 

with, proctors for respondents, it is ordered that the libellants 

show cause on why the decree herein shall not be set aside aud 

a new trial and a rehearing in this cause shall not be granted for 
the following reasons, among others: 


Ist. 


That the finding and decree made is contrary to the facts and law 
applicable to the case. 


No. 11965. 


2nd. 


Because the evidence disclosed and shows full performance of the 
charter party as executed. 
> 
ord. 
That the delay, if any, in the loading of the vessel is not attrib- 
utable to the master and owners of the Deronda. 


4th. 


That the court erred in finding that the libellants was the char- 
terer of the vessel on the last day of June, 1883; that the fact is 
that the libellants had, on that date, and before any pretended de- 
fault, parted with all interest therein, with the assent of the respond- 
ents. 

5th. 

That the court erred in finding that the respondents by any act 
ever admitted any default or breach of the charter party, either as 
to the libellants or Forestier & Co. 
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6. 

That the court erred in giving as admissions of any kind to the 
confidential communications between respondents and their agents 
in New Orleans, not made to the libellants, and only ob- 
346 ~—s tained near the day of trial by the compulsory process of this 
court,not communicated to the libellants by the respondents, 
nor intended to be so communicated to them by the respondents, 

nor made with full knowledge of the facts. 


7th. 


That the court erred in finding that there was any contract, ex- 
pressed or implied, in said charter party that the ship should be- 
come involved in the alleged grain contract of libellants, and that 
the cargo should be on board or laden before the last hours of June ; 
that such limitation was unjust and unreasonable. 


Sth. 


That the court erred in giving any effect or allowing any of the 
expenses of the pretended sale of the cargo by an auctioneer. 

That it appears from the evidence not disputed that the Deronda, 
under the charter party, took on board, carried, and delivered the 
stipulated 10,000 quarters at the designated port of delivery within 
reasonable time, with no delays, except such as were caused by the 
wretched stowage of Gomila & Co.’s stevedore and their acts in seiz- 
ing and detaining the ship by process; that it is impossible that 
there should be full performance and non-performance of the con- 
tract at the same time and by the same acts. 

That the court erred in finding that the respondents, by any act 
or deed, have admitted any default or non-compliance with their 
contract obligations. 

And on the basis of computation of damages no fault or breach 
had been established, and that the libellants be notified thereof. 


347 GomMILA & Co. 
v8. No. 11965. 
CULLIFORD & CLARK. 
JUNE 5, 1884. 
Proctor for respondents this day filing a motion for a new trial on 
grounds therein assigned, the court took time to consider. 


Order. New Trial Refused and Order Fixing Appeal Bond at $15,000. 
June 11, 1884. 


GOMILA & Co. 
vs. No. 11965. 
CULLIFORD & CLARK. 


The court perceiving no reasons to disturb the judgment of the 
2d June, 1884, it is ordered that the motion for a new trial be over- 
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ruled and a new trial refused, with costs; and the court having been 
asked to fix the amount of the appeal bond in the cause fixes the 
same at $15,000, with good and sufficient surety, to operate as a 
su persedeas. 


Appeal by Respondents. June 14, 1884. 


GoMILA & Co. 
v8. No. 11965. 
CuULLIFORD & CLARK. 


On motion of J. R. Beckwith, J. McConnell, and H. E. Upton, 
proctors for the defendants herein; J.°H. W. Culliford and John S. 
Clark, impleaded as copartners under the firm of Culliford & Clark, 
and of Thomas D. Miller and Emile L. Carriere, and on showing 

that a final decree was herein rendered on the 2d and signed 
348 on the 12th June, 1884, against them; that they are informed 

and believe there is error to their prejudice in said decree, 
and they are desirous of taking a suspensive appeal therefrom— 

It is ordered by the court that an appeal from said decree be 
allowed and is hereby granted the above-named owners herein, to 
act as a supersedeas, to the circuit court of the U.S. for the 5th cir- 
cuit and eastern district of Louisiana, returnable on the Ist day of 
the next regular term of the said circuit court, upon the said de- 
fendants and movers herein giving bond in the sum of fifteen thou- 
sand dollars, with good and solvent security, conditioned as the law 
directs. 


349 Appeal Bond. 
Unitep States oF America, Lastern District of Louisiana: 


District Court of the United States. In Admiralty. 


GoMILA & Co. 
v8. No. 11695. 
CuLLIForRD & CLARK. 


Know all men by these presents that we, J. H. W. Culliford 
& John S. Clark, & Culliford & Clark, and Thos. D. Miller and 
Smile L. Carriere, as principals, and John Drysdale and Gilbert H. 
Green, as sureties, are held and firmly bound unto Gomila & Co., 
libellants in the above entitled and numbered suit, in the sum of 
fifteen thousand ($15,000) dollars, to be paid to the said Gomila & 
Co.; for the payment of which, well and truly to be made, in law- 
ful money of the United States, we bind ourselves and each of us, 
our and each of our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated at New Orleans the — day of 
June, 1884. 

Whereas the above-named J. H. W. Culliford, John 8S. Clark, 
Culliford & Clark, Thos. D. Miller, & Emile L. Carriere have ap- 
26—290 
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pealed to-the next term of the circuit court of the United States 
for the 5th circuit and eastern district of Louisiana from a final 
judgment of the district court of the United States for said district, 
rendered against them on the 2d day of June, 1884, and signed on 
the 12th day of June, 1884, in the above-entitled cause : 

Now, therefore, the condition of this obligation is such that if the 
above-named appellants shall prosecute their appeal to effect and 
answer all damages and costs and satisfy whatever Judgment 
may be rendered against them if they fail to make their appeal 
good, then this obligation to be void; otherwise the same shall be 
and remain in full force and effect. 

J. H. W. CULLIFORD.  [L.s.) 
JOHN 8. CLARK. | 1. 
CULLIFORD & CLARK, [t.s.’ 
sv their counsel, J. MCCONNELL. 
THOS. D. MILLER. [L. s.] 
KE. L. CARRIERE, 
By his counsel, J. MCCONNELL. 
JOHN DRYSDALE. L. 
GILBERT H. GREEN. 


Signed, sealed, and delivered in presence of— 
J. McCONNELL. 


Bond approved June 16, 1884. 
EDWARD C. BILLINGS. Judge. 
This bond accepted. 
J. WARD GURLEY, Jr. 
Proctor for Libellants. 


John Drysdale & Gilbert H. Green, surety on the within appeal 
bond, being duly sworn, says, each for himself, that he resides in 
this city and is worth the sum of $15,000 over and above his just 
debts and liabilities. 

JOHN DRYSDALE. 
GILBERT H. GREEN. 


Sworn to and subscribed before me this — day of , 188-. 
[Endorsed :] No. —. United States district court. US. 
ee Appeal bond. Filed —,—. , clerk. 


300 Appeal by Libellants. June 16, 1884. 


GOMILA & Co. 
vs. No. 11965. 
CULLIFORD & CLARK. 
Proctors for libellants suggesting that they feel aggrieved by the 


final judgment of the court rendered on 2d instant, and desiring to 
appeal therefrom— 
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Ordered that they be allowed an appeal from said, judgment re- 
turnable to the circuit court of the U.S. for this district on the 1st 
day of its next regular term, on giving bond for costs in the sum of 
$500, with surety, according to law. 


301] Appeal Bond. 
Unitep States or America, Eastern District of Louisiana: 
District Court of the United States. In Admiralty. 


GOMILA & Co. 
vs. No. —. 
CULLIFORD & CLARK. 


Know all men by these presents that we, A. J. Gomila & Larned 
Torrey, composing the commercial firm of Gomila & Co., as princi- 
pals, and J. B. Camors, as surety, are held and firmly bound unto J. 
H. W. Culliford and John 8. Clark, composing the firm of Culliford 
& Clark, in the sum of five hundred dollars, to be paid to the said 
Culliford & Clark ; for the payment of which, well and truly to be 
made, in lawful money of the United States, we bind ourselves and » 
ach of us, our and each of our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated at New Orleans the 17 day of June, 
1854. 

W hereas the above-named Gomila & Co., composed of A. J. Gomila 
& Larned Torrey, have appealed to the next term of the circuit court 
of the United States for the 5th circuit and eastern district of Lou- 
isiana from a final judgment of the district court of the United 
States for said district, rendered against them on the 2 day of June, 
1884, and signed on the 12 day of June, 1884, in the above-entitled 
cause: 

Now, therefore, the condition of this obligation is such that if the 
above-named appellants shall prosecute their appeal to affect and 
answer all damages and costs and satisfy whatever judgment may 
be rendered against them if they fail to make their appeal good, 
then this obligation to be void; otherwise the same shall be and re- 
main in full force and effect. 

GOMILA & CO. [L.s. 
J.B. CAMORS. [L.s. 


Signed, sealed, and delivered in the presence of — 


Bond approved June 17, 1884. 
EDWARD C. BILLINGS, Judge. 


Bond approved. 
J. McCONNELL, Proctor. 


ae enact tie.cstacay 


204 J. H. W. CULLIFORD ET AL.., &C., VS. A. J. GOMILA ET AL., &C. 


, surety on the within appeal bond, being duly sworn, 
says that he resides in this city and is worth the sum of $— over 
and above his just debts and liabilities. 


Sworn to and subscribed before me this — day of , 188-. 
[Endorsed:] No. —. United States district court. v8. 
Appeal bond. Filed —,—. , clerk. 


352 United States District Court in and for the Eastern District 
of Louisiana. 
CLERK’s OFFICE. 

I hereby certify that the foregoing 597 pages do form and contain 
a true and correct transcript of the originals on file and of record in 
the matter of Gomila & Co. vs. Culliford & Clark, numbered 11965, 
in admiralty, of the docket of the said court. 

In faith whereot I have hereto set my hand and the seal of our 
said court, at New Orleans, in said district, this 5th day of July, A. 


D. 1884. 
K. LOEW, Clerk, 
, D’y. 


I, Edward C. Billings, U.S. judge for the eastern district of Louisi- 
ana, do hereby certify that John Devonshire, whose genuine signature 
is affixed to the foregoing certificate, is, and was at the time of sign- 
ing the same, the duly qualified clerk of the United States district 
court for said district; that full faith and credit are due and owing 
to all his acts as such, and that the said attestation is in due form 
of law. 

Witness my hand and seal, at the city of New Orleans, in said 
district, this — day of , A. D. 188-. 

, Judge. [1 8.] 


353 Proceedings in the United States Circuit Court. 


GoMILA & Co. 
vs. No. 10669. 
CULLIFORD & CLARK. 


354 Hearing and Continuance. 
Extract from the Minutes, November Term, 1884. 


New Orveans, SaAturDAy, December 20th, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 
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United States Circuit Court, Eastern District of Louisiana. 


GomILA & Co. 
vs. No. 10669. 


CuLLIFrorRD & CLARK. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the eastern district 
of Louisiana, when, by consent of the respective parties, the same 

ras continued, with preference, until the 6th day of January, 1884, 


at 11 o'clock a. m. 
Continuance. 
Extract from the Minutes, November Term, 1884. 


New ORLEANS, Monpay, January 5th, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Dou A. Pardee, circuit judge. 


GomILA & Co. 
v8. No. 10669. 


CULLIFORD & CLARK. 


By agreement of the proctors for the respective parties and with 
the consent of the court this cause, heretofore continued to the 6th 
jnst., is reassigned for trial on the 12th day of January, 1885, at 11 
o'clock a. m. 


355 Continuance. 
Extract from the Minutes, November Term, 1884. 


New Orveans, Monpay, January 12, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


United States Circuit Court, Eastern District of Louisiana. 


GomILa «& Co. 
Us. No. 10669. 


CULLIFORD & CLARK. 


By consent of parties, respectively, and with leave of the court first 
had and obtained this cause is continued for trial to Monday, the 19th 


instant, at 11 o’clock a. m. 
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Continuance. 
Extract from the Minutes, November Term, 1884. 


New Or.eAns, Monpay, January 19, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


United States Circuit Court, Eastern District of Louisiana. 


GoMILA & Co. 
vs. No. 10669. 
CULLIFORD & CLARK. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the eastern district of 
Louisiana, and was argued in part. by the proctors for the respective 
parties and continued to the 2lst instant for further argument. 


356 Defendants’ Offer of Testimony. 
United States Circuit Court, Eastern District of Louisiana. 


GOMILA & Co. 
vs. No. 10669. 
CULLIFORD & CLARK. 


Testimony of John Beattie. 
Certificate of W. M. Baker, surveyor, dated June 29, 1883, marked 
C No. 3. 
Letter of E. Forestier & Co., dated July 5, 1883, marked C No. 2. 
Letter of IE. Forestier & Co., same date, marked 
Letter of De Wolf & H: 1mmond to Gomila & Co. & E. Forestier & 
Co., charterers, marked C No. 4. 
Letter of De Wolf & Hammond to Gomila & Co., of July 12, 1583, 
marked C No. 1. 
Charter to Gomila & Co.,19 June, 1883, with cancellation en- 
dorsed thereon, marked A 3. 
Charter, June 19, 1883, to E. Forestier & Co., marked A 4. 
Certificate of registry, marked B No. 5 
Certificate of F. Conway & W. M. Baker, inspectors, dated July 
13, 1883, marked B No. 1. 
Protest of July 6, 1883, of Gomila & Co., by De Wolf & Hammond, 
agents, before J. G. Eustis, N. P., marked B No. 2. 
. — of July 6, 1883, by same, of E. Forestier & Co., marked B 
Oo 
Protest of July 7, 1883, by capt. & agents of 8. S. Deronda, of Go- 
mila & Co., & E. Forestier & Co., marked B No. 4. 
The admission in behalf of the defendants, noted in the record. 
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Testimony of W. H. De Wolf and documents therewith, 
357 ~— filed and noted in the record as having been offered by the 
defendants. 


The above is offered subject to the objections noted in the record 

Defendants also specially object to the introduction in evidence of 
the private telegrams and correspondence called for, subpena duces 
tecum, between De Wolf & Hammond or either of them with Culli- 
ford & Clark, and only in the event of this objection to the compe- 
tency and admissibility thereof being overruled and the portions 
thereof offered by libellants being received in evidence do they 
offer all telegrams and letters produced by Mr. De Wolf in answer 
to said subpoena duces tecum which are not included in the offer of 
testimony made by the libellants, which offer is made thus con- 
ditionally and as rebutting testimony. 

Defendants also offer all the evidence & testimony which appears 
from the transcript of the record to have been offered by them on 
the several occasions of taking testimony before the clerk of the 
district court. 

Defendants also offer— 

Bill of Alfred & Neeb for stevedoring, as found in the transcript 
of the record, p. 76. 

Also testimony of A. K. Miller. 

Also testimony of W. G. Coyle. 

Also bill of charges for loading the S.S. Deronda by Gomila «& 
Co., attached to the testimony of A. K. Miller, with the admissions 
in regard thereto and the admission by counsel in open court that 
the S.S. Deronda has not returned to the port of New Orleans since 
July, 1883. 

Also certificate of registry, marked B No. 5. 


358 Testimony of A. K. Miller. Filed Jan’ry 19, 1888. 


United States Cireuit Court, Fifth Judicial Circuit, Eastern District 
of Louisiana. 


vs. 


GoMILA & Co. \ 
No. —. 
CULLIFORD & CLARK. } 


Testimony taken on behalf of the respondents at the office of James 
McConnell, Esq., New Orleans, La., January 5th, 1885; reported by 
Mark Breeden, Jr, notary public & stenographer, No. 6 Carondelet 
street, New Orleans, La. 


Appearances: Rouse & Grant, for libellants; J. McConnell, Esq., 


for respondents. 
Witness: A. K. Miller, Esq., pages 2 to 3. 
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309 A. K. MILuer recalled; examined in chief, on behalf of the 
respondents, by Mr. McConNeE Lt as follows: 


Q. Mr. Miller, in the month of July, 1880, was the steamship De- 
ronda in this port? 

A. She was, sir. 

Q. Who were the agents of that steamship in this port? 

A. We were the agents—A. K. Miller & Co. 

@. What date did she sail from this port? 

A. She sailed on the 10th. 

Q. Of July, 1880? 

A. And cleared on the 9th. 

2. With what cargo was she loaded from here on that trip? 

A. Well, this is an abstract from our books which I have exam- 
ined, which I found in aecordance with our books (witness refers 
to a memorandum, which he produces): 36,0284¢ bushels of wheat 
or.4,503 quarters ; 49,29032 bushels of corn or 5,750 quarters ; total, 
10,253 quarters. 

Q. Who were the shippers? 

A. Pugster & Co., I think, were the shippers. 


By Mr. McConneE tv: It is admitted that the weight of wheat is 
sixty pounds to the bushel. It is admitted that this is the same 
steamship Deronda referred to by Mr. Gomila in his testimony. 


Cross-examination by Mr. Grant as follows: 


Q. Do you know how much coal was shipped on board the vessel 

at that time? 
A. I do not know, sir. I can tell what is purchased here 
360 by the ship’s account, but I don’t know what she had on 
board besides. 

Q. Do you know whether any cargo was stored in the cross- 
bunkers? 

A. No, sir. 

Q. Do you know the difference between the cubical contents of a 
bushel of wheat and of corn? 

A. Between the cubical contents of a bushel of wheat and corn ? 

Q. Yes, sir. 

A. Well, I have never entered into the calculation. 

Q. Is there any difference? 

A. Well, I should not say there is any, because it is measured in 
England. When they measure in bushels they use the same size 
bushels. 


Finis. 
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361 Testimony of W. G. Coyle. Filed Jan’ry 19, 1885. 


United States Circuit Court, Fifth Judicial Circuit, Eastern District 
of Louisiana. 


GomMILA & Co. 
vs. No. —. 


CULLIFORD & CLARK. 


Testimony taken by consent at the office of James McConnell, Esq., 
New Orleans, La., January 3rd, 1885, on behalf of the werd 
ents; reported by Mark Breeden, Jr., notary & stenographer, No. 
6 Carondelet St., New Orleans, La. 


Appearances: J. W. Gurley, Jr., Esq., for libellants; J. MeCon- 
nell, Esq., for respondents. 
Witness: W. G. Coyle, Esq., pages 2 to 3; Exhibit G, page 4. 


362 W.G. CoyLe sworn by Mark Breeden, Jr., Esq., notary 
ublic ; examined in chief, on behalf of the claimants, by 
Mr. McConne zt as follows: 


Q. Mr. Coyle, what is your business in New Orleans? 
A. Coal merchant. 
Q. Of what firm are you a member? 
A. W.G. Coyle & Co. 
Q. For how long have you been in that business? 
A. 28 or 29 or 30 years. 
Q. Is it part of your business to coal steamships in this port? 
A. Yes, sir. 3 
Q. On the 9th day of July, 1880, did you coal any steamship in 
this port? 
A. Yes, sir; we coaled the Deronda. 
Q. How many tons of coal did you put on board of her that day? 
A. Two hundred and something. 
Q. Look at this memorandum, which bears your signature. 
A. (Witness looks at it.) Two hundred and twenty-four tons. 
Q. Have you looked at your books to refresh your memory with 
regard to it? 


Q. For what use was that coal taken on board of the boat; was it 
bought for the purpose of speculation or was it for fuel ? 

A. We put it in the bunkers. 

Q. That is not an answer to my question. 

A. Well, coal in the bunkers is always for fuel. In the hold it 
may be for other purposes—for sale—but in the bunkers it is for 

fuel. 
363 Q. This was for fuel? 
A. Yes, sir; we took it for granted it was, as it went in the 

place therefor. 
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Q. You were on board that day ? 
A. Yes, sir. 


Cross-examination by Mr. Gurtey as follows: 


Q. Was all that coal put in the bunkers—was it all put in the 
bunkers? 

A. I think it was; I saw it being put in the bunkers; I did not 
stay there during the entire time it was being put in; consequently 
I cannot swear to it, but | saw some of it being put in. 

Q. Do vou know where the vessel was going to on that voyage? 

A. What port? No, no. 

Q. Do you know whether she had the privilege of coaling else- 
where? 

A. I do not; I never ask any questions. 

Q. How many bunkers did she have at that time? 

A. How many bunkers? 

@. Yes, sir; coal bunkers. 

A. We generally put in two; sometimes there are three in a ship, 
but always two; sometimes three. 

Q. Do you remember how many she had at that time ? 

A. I do not know; we put in two, but she may have had more. 


Finis. 
364 By Mr. McConne tv: I offer in evidence bill amounting to 
$524.50, dated June 30th, 1884, marked G. 
By Mr. Gurtey: Which I admit was furnished by libellants to 
Mr. McConnell, and that the same was charged and collected by 
Gomila & Co. 


365 Continuance. 
Extract from the Minutes, November Term, 1884. 


New Orveans, WepNespDay, January 21, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


United States Circuit Court, Eastern District of Louisiana. 


GoMILA & Co. 
vs. No. 10669. 


CuLLIFOoRD & CLARK. 


‘This cause, as continued from the 19th instant, came on further 
to be heard, and, having heard further argument from the proctors 
for parties in interest, the court ordered said cause to be continued 
until Friday, the 23rd instant, at 11 o’clock a. m. 
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Continuance. 
Extract from the Minutes, November Term, 1884. 


New Orteans, Fripay, January 23rd, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


United States Cireuit Court, Eastern District of Louisiana. 


GomMILA & Co. 
vs. No. 10669. 


CULLIFORD & CLARK. 


This cause, as continued from the 21st instant, came on further 
to be heard, and, having been argued by. proctors for libellants, was 
submitted, when the court took time to consider. 


3866 Protest by Agents & Captain of S. S. Deronda, of Gomila & Co., 
& FE. Forestier & Co. Nune pro Tune as of Oct. 7, 1884. Filed 
January 26, 1885. 


UNITED STATES OF AMERICA, 
State of Louisiana, Parish of Orleans, City of New Orleans : 


Be it known that on this seventh dav of the month of July, in 
the year of our Lord one thousand eight hundred and eighty-three, 
and of the Independence of the United States of America the one 
hundred and eighth, before me, John G. Eustis, a notary public in 
and for the parish of Orleans, State of Louisiana, duly commissioned 
and qualified, and in the presence of the witnesses hereinafter named 
and undersigned, personally came and appeared George H. Eldridge, 
captain of the steamer “ Deronda,” and W. H. De Wolf, of the firm 
of De Wolf & Hammond, agents for the steamship “ Deronda,” act- 
ing on behalf of the owners of said steamship, who declared that 
whereas on the sixth day of July inst., 1883, a written notice was 
served on Gomila & Co. and E. Forestier & Co., charterers and trans- 
ferees, that the said steamship would be ready to receive balance of 
freight on the 7th July, 1883, at 10a. m., at this port ; and whereas 
the said appointed time has arrived and passed and no compliance 
has been made or attempted to be made with said notice and de- 
mand: 

Now, therefore, the said «ppearers, acting in behalf of said 
367 steamship Deronda and her owners, dosolemnly and publicly 
make this formal protest for the protection of the rights 

and interests of said steamer and her owners in the premises— 

Protesting that the said steamer was at the said date and hour 
named, to wit, July 7th, at 10 o’clock a. m., and is now in readiness 
to receive from the said charterers and transferees, Gomila & Co. and 
E. Forestier & Co., the balance of the said cargo as per charter 
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pty. and hereby protest said charterers and transferees for not de 
ivering the same, and will hold the said Gomila & Co. and E 
Forestier & Co. and all others who it may or doth concern, jointly 
and severally, liable for any and all loss, demurrage, or damage of 
any and every nature that has or may arise in the premises. 

Thus done and protested on the day and year above mentioned, 
in the presence of Henry M. Hyams and James Tyman, lawful wit- 
nesses, who have hereto signed their names with the appearers and 
the notary. 

(Original signed) GEO. H. ELDRIDGE, Master. 
W. H. De WOLF, 
Of De Wolf & Hammond, Agents 8S. S. Deronda. 
H. M. HYAMS. 
JAS. TYMAN. 
J.G. EUSTIS, Not. Pub. 


A true copy of the original on record in my office. 
[SEAL. ] (Signed) J. G. EUSTIS, 
Notary Public. 


368 Continuance. 
Extract from the Minutes, November Term, 1884. 


New ORLEANS, Fripay, February 20, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


United States Circuit Court, Eastern District of Louisiana. 
GomMILA & Co. 


v8. bo 10669. 
CuLLIFORD & CLARK. 


This cause came on to be heard at this term upon the pleadings 
and evidence and was argued, and thereupon, upon consideration 
of the evidence, the court finds the following as the facts in the case: 


First. 
On the seventh day of June, 1883, Gomila & Co., who were large 


grain dealers in the port of New Orleans, entered into the following 
grain contract : 


“Bought from Gomila & Co. by Messrs. E. Forestier & Co., at the 
price of (60 cts.) sixty cents per bushel of 56 lbs., on board seller’s 
vessel, with freight at (6) six shillings per quarter, and to be shipped 
from New Orleans during the month of June, not later than the 30th 
(midnight), seller’s option, a cargo of not over 12,009 and not under 
10,000 quarters (480 lbs.) of No.2 mixed corn of the standard of New 
Orleans inspection. Destination: Elsinore, for orders to Copenhagen 
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or Aarhons. Any difference in freight for account of seller; cash 
on delivery of documents. 
“ New Orleans, June 7th, 1883. 


“ (Signed) GOMILA & CO.” 
369 A similar copy was made at the same time, signed “ Fores- 


tier & Co.” 
Second. 


June 18th, 1883, the steamship Deronda, of which J. H. W. Culli- 
ford was the sole owner, though Culliford and Clark, claimants, were 
the apparent owners and agents in England, and of which De Wolf 
& Hammond were the New Orleans agents, arrived in the port of 
New Orleans with a cargo of salt and fruit, and her agents in New 
Orleans, Messrs. De Wolf & Hammond, opened negotiations with 
Gomila & Co. for a charter. Gomila & Co., having the contract 
aforesaid with Forestier & Co., were desirous to charter, but insisted 
on owners’ guarantee that the Deronda would carry 10,000 quarters 
of 480 Ibs., whereupon the following cable dispatch was sent to 
Hammond, of De Wolf & Hainmmond, who was then in Europe and 
in communication with claimants : 


“ June 167TH. 
“To W. J. Hammond, Liverpool : 


“Deronda. Am offered 5-6: Copenhagen, Aarhons, calling at 
Elsinore for orders. She must be guaranteed to carry not less than 
10,000 quarters, charterers to have power of cancelling charter party 
if vessel is not ready to load cargo by 25th of June.” 


To which dispatch the following reply was sent : 
“June ISTH. 
“Fix Deronda 5-6. Aarhons, guarantee 10,000 quarters provided 
captain agrees quantity ; lighterage at charterers’ risk and expense. 
Try 5-9. 
“ (Signed) W. J. HAMMOND.” 


Third. 


On the 18th De Wolf, agent, and the master called on Gomila & 
Co. and consulted as to whether the Deronda could carry 10,000 
quarters of corn, the question relating more to space than to weight. 
At this consultation calculations were made by Mr. Gomila, of the 
firm of Gomila & Co., and tiie master as to the cargo space of the 

steamer, from her general plan both reaching the conclusion 
870 ~—s that the steamer would be able to carry 10,0U0 quarters, and 

Gomila advised the master to so cable the owners. <A cable 
message was then made up by the master and De Wolf from Gomila’s 
code book, in which the master said the vessel “ will carry 10,000 
quarters of grain if we may coal at Halifax.” After the said mes- 
sage was prepared Gomila gave as his reasons for insisting ona 
guarantee the aforesaid contract with Forestier & Co., which was 
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produced and read, and Gomila stated that he had no use for any 
vessel that would not carry 10,000 quarters of grain; that he must 
have a guarantee, and feared that if the vessel would not carry that 
amount the consequences would be serivus; that the market had 
declined and was still declining and the loss would be very heavy, 
because the buyer would have the right to reject the cargo if the 
conditions were not strictly fulfilled. The same day the following 
cable message was sent by ship’s agents: 
“JuNeE 18TH. 

“To W. J. Hammond, Liverpool : 

“Deronda, Captain’s opinion she can carry 10,000 quarters, coaling 
Sidney; have closed as follows, subject to owner’s approval, 5-9, 
ealling at Elsinore for orders: Copenhagen, Aarhons, charterers’ 
option. Cork or Falmouth for orders, 5-3, to discharge at a safe 
port in U. K. or Continent, Bordeaux to Hamburg. If ordered to 
U. K. direct, 3d. off; if ordered to Continent from port of call, 10 per 
cent. additional. 


“(Signed) De WOLF & HAMMOND.” 


To which message, on June 19th, De Wolf & Hammond received 
the following answer: 
“ JuNeE 197TH. 
“Fix Deronda. After hard work got Culliford. Owners accept 
your offer, but vou must exclude Rouen; cannot go there. 


“ (Signed) W. J. HAMMOND.” 
371 Fourth. 


On June 19th the charter party was entered into, of which a true 
copy is attached to the libel—except the endorsement in red ink 
across the face—and is made part of this finding. 


Fifth. 


The cancelling date of said charter party was not fixed, because 
Gomila & Co. waived it, as the ship was in port and they had con- 
fidence in the ability and willingness of the master to get the ship 
ready in time. 


Sixth. 


On the 28th of June the ship was ready to receive cargo and the 
loading then commenced. No formal tender appears to have been 
made of the ship of that day, but the loading was commenced with 
the consent of all concerned. The loading was continued, with slight 
interruptions from rajn, and until twenty minutes past three o’clock 
in the afternoon of the 30th of June, when the loading was stopped 
and the ship was declared by the underwriters’ inspector to be full 
all over and ready to proceed on her voyage, and the inspector gave 
his certificate to that effect. 
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372 She had then only 9,635 quarters on board, equivalent to 

82,588,?; bushels, and could take no more with safety, as she 

was then loaded and stowed, although libellants had the balance of 

the cargo of 10,000 quarters in barges alongside, and it could have 

been put on board befure midnight if the ship could have taken it. 
Seventh. 

After the loading had begun, and before it was known whether 
the Deronda could take the guaranteed quantity, all parties suppos- 
ing that she could, Gomila & Co., as is usual in such cases, handed 
their copy of the charter party to Forestier & Co. ; the latter without, 
authority from the charterers, took the copy to the ship’s agents un- 
endorsed and obtained a charter in their own name, but otherwise 
the same in all respects as charter to Gomila & Co, tor the purpose, 
as they explained, of appearing to their correspondents as original 
parties. Gomila & Co. were advised of this by De Wolf & Ham- 
mond before the loading was finished, on June 30th, but replied to 
him that they would not object to sach change if the vessel fulfilled « 
the guarantee in the charter, but that if she failed they would ex- 

pect the return of the papers. 
373 On this point the court finds that said Gomila & Co. did 
not authorize the surrender of their charter and the giving 
of a new one to Forestier & Co. save upon the coudition that the 
Deronda should first execute her guarantee. 


Eighth. 


When, on the 30th of June, the steamer was loaded, as described 
in the sixth finding, all parties had net noticed at once that the 
steamer could not carry the quantity guaranteed ; whereupon Go- 
mila, who was about to depart for St. Louis, left the matter in the 
hands of Bangston, of Forestier & Co., to arrange, instructing him, 
substantially, as follows: “I have no doubt this matter can be ar- 
ranged with the owners, and anything you do to protect me I will 
be satisfied with. It seems to me the best way to arrange the mat- 
ter would be to telegraph to the owners that if they will take the 
cargo off our handsat twenty-eight one and one-half pence, as agreed 
upon, no one will be injured and I will be satisfied ; but in case they 
do not do this, then all that I ask is to be made whole in my con- 
tract, and you can make negotiations to that effect.” Forestier & 
Co. cabled their correspondence as follows: 

“Deronda. We have shipped 9,600 quarters ; reply if in order or 
not. What do you propose? Cable at once.” 

And received answer July 2d to refuse Deronda. 

And De Wolf & Hammond cabled claimants as follows : 

“ JuNE 30. 
“To Culliford & Clark, Sunderland : 

“ Deronda loaded ; carries 9,635 quarters; cargo sold not less than 
10,000 quarters; Copenhagen, 28-3; present value, 25; buyers re- 
fuse acceptance, as cargo falls short; charterers hold ship responsi- 
ble; advise. 


« (Signed) De WOLF & HAMMOND.” 
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To this last dispatch the following was sent: 
“ Juty Isr. 


374 “Complete swindle; captain knowsship discharged 10,380 
Bordeaux ; compromise; pay value grain. 


6 (Signed) CULLIFORD & CLARK.” 


It does not appear that charterers had any knowledge of these 
last-mentioned dispatches until long afterwards. 


Ninth. 


Negotiations were opened and continued between the parties with 
a view to compromise, but without result until July 5th, on which 
day Forestier & Co. notified Gomila & Co. that they refused the 
curgo, because it was short and their buyers in Copenhagen had de- 
clined to accept it. They claimed damages of Gumila & Co. for vio- 
dation of the contract of sale, consisting in the loss of their commis- 
sions, amounting to $3,194.39, which Goimila & Co. paid. 


Tenth. 


From July 3rd to July 5th Gomila & Co. telegraphed to some of 
the best-known dealers in England and France for quotations and 
offers. ‘The best offer was twenty-three shillings, ordinary terms, or 
twenty-four shillings, rye terms (shippers guarantee sound condition 
on arrival). The weather being warm and likely to injure the cargo, 
they then declined to sell the cargo on board at the shippers’ risk in 
the port of New Orleans, with the privilege of the charter, and so 
notitied Messrs. De Wolf & Hammond, at the same time giving the 
owners the option of taking the cargo at the price to which it had 
been sold to Forestier & Co. 


Eleventh. 


On the sixth of July the ship’s agents notified Gomila & Co. that 
they would take out coal and make room for the balance of the 
cargo, and that the ship wouid be made ready by the seventh. Go- 
mila & Co. refused this proposal. In the meantime Gomila & Cv. 

had given noticein the daily papers published in New Orleans 
375 ~— tliat the cargo would be sold at public auction to the highest 

bidder, for cash, on July 7th, by one of the licensed auction- 
eers of the city. Against this proposed sale the agents made public 
protest, on the part of the steamer, both on July 6th and 7th. ‘The 
sale, however, took place as advertised, and the 9,635 quarters then 
on board were sold, for $29,622.34, to A. Carriere & Sons, with privi- 
lege of the charter. A. Carriere & Sons afterwards sold the cargo, 
with privilege of charter, to J. B. Camors & Co., and the latter in 
turn resold to Forestier & Co., at prices which do not appear. 
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Twelfth. 


On July 13th, the stowage of the Deronda having been in the 
meantime rearranged and a large quantity of coal and water having 
been taken out, the Deronda was again tendered to both Gomila & 
Co. and to Forestier & Co., demanding balance of cargo. This was 
furnished by J. B. Camors & Co., and enough more grain was taken 
aboard to make over 10,060 quarters, with which the ship sailed, on 
the 18th of July, for her original destination and there safely arrived 
and delivered cargo. 


Thirteenth. 


The carrying capacity of the Deronda for grain on voyages from 
New Orleans to Europe, when fitted out with a minimum of coal 
and water, thus furnishing maximum of cargo space, was over 
10,000 quarters, but as she was fitted outand prepared and tendered, 
in the manner hereinbefore found. to Gomila & Co. on June 28th, 
1885, she could not with safety, under maritime and underwriters’ 
rules, carry a cargo of 10,000 quarters, and she failed to receive 
such cargo, as hereinbefore found. By this failure the libellants 
lost the advantage of their said sale to Forestier & Co. 


376 Fourteenth. 


The sale of the cargo at public auction was fairly conducted and, 
under the circumstances, was necessary and proper for the protection 
of the rights of all parties. 


Fifteenth. 


By the inability and failure of the steamer to receive, when first 
tendered ta Gomila & Co., a cargo of 10,000 quarters they suffered 
loss as follows: 


ist. Amount of commission paid Forestier & Co.-.--.- $3,194 29 
2d. Loss on 9,635 quarters (82,588,’, bushels) of eorn, 

being the difference between the price of the sale to 

Forestier & Co. and the sale at auction to Carriere & 

NTE ER ER airy wile Say CRT ENN NESE TINT Ss 20,549 39 
8rd. Loss on 365 quarters (3,126 bushels) --..-. .----- 250 08 


Making a total loss to Gomila & Co., by the fail- 
ure aforesaid of twenty-three thousand nine 


hundred and ninety-three and 7(°; dollars---. $23,993 76 


Sixteenth. 


That although J. W. H. Culliford was the sole owner of the “ De- 
ronda,” and the firm of Culliford & Clark, composed of said J. H. 
W. Culliford and Jobn S. Clark, defendants herein, was really the 
managing agent of said owner, yet the fact is, as shown by the evi- 
dence, that the said Culliford & Clark held themselves out and 


28—290 
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dealt with libellants in relation to the said “ Deronda” as owners 
thereof, and therefore are liable on the said charter party as owners 
to the libellants for all damages arising from the default under said 
contract. 

Aud the court does find, as conclusions of law, as follows: 

Ist. That under said charter party the defendants were 
3977 ~=bound under their guarantee to see that when the Deronda 
was tendered to the libellants for loading that she was fitted, 
prepared, and arranged so as to be able to carry not less than 10,000 
quarters of grain under underwriters’ and maritime regulations. 
2d. That the said defendants were charged with full notice in law 
of the special objects and purposes of libellants in effecting said char- 
ter, and therefore are liable to the said libellants for the amount of 
damages suffered by the latter from inability to sell and deliver 
under the grain contract with Forestier & Co. 

ord. That the amount of such damages was the sum of $23,993.76 
dollars. 

4th. That libellants should have judgment for that amount, with 
legal interest for June 30th, 1883, against the defendants and against 
their sureties on the release bond in attachment. 

Considering the aforesaid findings of fact and law, and the same 
being in favor of libellants and against defendants, it is ordered, 
adjudged, and decreed that the libellants, A. J. Gomila and Larned 
Torrey, comp sing the firm of Gomila & Co., do recover from the re- 
spondents, J. W. H. Culliford and John S. Clark, compesing the firm 
of Culliford and Clark, the sum of twenty-three thousand nine hun- 
dred and ninety-three dollars and seventy-six cents ($23,993.76) 
damages, with 5 percent. interest from 30th June, 1883, till paid, and 
costs of suit. 

And whereas the steamship Deronda, the property of the respond- 
ents, had been seized under the writ of attachment issued in the 
cause, but said seizure was released and the vessel restored to the 
owners on giving bond and security according to law— 

It is further adjudged and de¢reed that J. W. H. Culliford and 
John S. Clark, copartners under the firm name of Culliford & Clark, 

owners of said steamship, as principals on the release bond 
078 (by G. H. Eldridge, master and their lawful bailee) and Thos. 

D. Miller and Emile L. Carriere, of New Orleans, as sureties on 
said release bond, be condemned in solido to pay the foregoing judg- 
ment, interest, and costs. 


379 United States Circut Court, Eastern District of Louisiana. 


GoMILA & Co. 
vs. No. 10669. 
CULLIFORD & CLARK. 


On motion of J. McConnell, J. R. Beckwith, & H. E. Upton, proe- 
tors for the defendants, it is ordered by the court that the plaintiffs 
do show cause, on Saturday, Feb’y 28th, 1885, why a new trial 


. 
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should not be granted herein and the judgment herein filed on the 
19th inst. and entered on the minutes of the 20th inst. should not 
ve set aside on the following grounds: 

Ist. Because the said judgment is contrary to the law and the 
evidence. 

2nd. Because the second, third, fourth, fifth, sixth, seventh, eighth, 
tenth, eleventh, twelfth, thirteenth, fourteenth, fifteenth, — sixteenth 
findings of fact are not sustained by the evidence nor in accordance 
therewith in manner and form as found. 

ord. That the said findings of fact should be materially modified 
& changed to comply fully with the evidence. 

4th. That the findings of fact submitted to the court in behalf of 
the defendants and rejected should be adopted severally. 

5th. That the several conclusions of law are erroneous, more es- 
pecially in holding that the amount of the damage sustained by 
libellants was $23,993.76 and interest; that any part thereof was 
due by defendants to said libellants; that defendants ever tendered 

said ship on the 28th as ready for loading, or that defendants 
380 ~=were charged with notice of the special purposes & objects of 
libellants, &e., Ke. 

6th. That the court erred in confining its consideration of the 
case to the three issues named and in disregarding the evidence 
offered by defendants showing that the libellants had failed utterly 
to comply with and perform the covenants and undertakings stip- 
ulated on their part to be kept and performed by the terms of the 
charter party, as was alleged by the libellants in their libel and de- 
nied in the answer, and, therefore, distinetly at issue. 

That among other covenants assumed by said libellants in said 
charter party one was that they should appoint “a stevedore for 
loading said steamer” at “current rates for such labor.” 

That the evidence shows that, in utter violation and disregard of 
said obligation, said libellants undertook the loading of said steamer 
themselves, through their own emplovees operating their grain ele- 
vator, and that the said employees, Alfred & Neeb, were not regular 
stevedores and were grain trimmers & unfit to perform the loading 
of said ship properly; that said libellants employed said Alfred & 
Neeb at cheap or half rates and not at current rates for such labor, 
and paid them the sum of only $—, but that said libellants them- 
selves charged and collected from the agents of said ship the fall or 
current rates, to wit, the sum of $—, for the same labor of loading 
said ship performed by Alfred & Neeb, the libellants themselves re- 
taining the difference in amount between the two bills. 

That it would be illegal and inequitable to hold the owners of 
said ship responsible for improper loading so occasioned by the 
libellants themselves, or for consequences to which the evidence 
shows they directly contributed. 
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381 Findings of Fact, Conclusions of Law, and Decree. Entered and 
‘tiled 28 Feb’y, 1885. 


United States Circuit Court, Eastern District of Louisiana. 


GOMILA & Co. 
vs. No. 10669. 
CuLLIFORD & CLARK. 


The findings of fact and law and the judgment thereon heretofore 
entered in this case needing correction in several points, it is or- 
dered that the same beannulled and vacated and that the following 
be entered in lieu: 


Appeal in Admiralty. 
United States Circuit Court, Eastern District of Louisiana. 


GomILA & Co. 
vs. No. 10669. 


CuLLIFORD & CLARK. 


This cause came on to be heard at this term upon the pleadings 
and evidence and was argued, and thereupon, upon consideration 
of the evidence, the court finds the following as the facts in the 
case : 

First: On the seventh day of June,1883, Gomila & Co., who were 
large grain dealers in the port of New Orleans, entered into the fol- 
lowing grain contract: 


“ Bought from Gomila & Co., by Messrs. E. Forestier & Co., at the 
price of (60 cts.) sixty cents per bushel of 56 Ibs.,on board 
382 __ seller’s vessel, with freight at (6s.) six shillings per quarter, 
and to be shipped from New Orleans during the month of 
June, not later than the 30th (midnight), (seller’s option), a cargo of 
not over 12,000 and not under 10,000 quarters (480 Ibs.) of No. 2 
mixed corn of the standard of New Orleans inspection. Destina- 
tion: Elsinore, for orders to Copenhagen or Aarhons. Any differ- 
ence in freight for account of seller; cash on delivery of documents. 
“‘ New Orleans, June 7th, 1883. 
“ (Signed) GOMILA & CO.” 


A similar copy was made at the same time, signed “ Forestier 
& Co.” 


Second. June 18th, 1883, the steamship Deronda, of which J. H. 
Culliford was the sole owner, though Culliford & Clark, claimants, 
were the apparent owners and agents in England, and of which De 
Wolf& Hammond were the New Orleans agents, arrived in the port 
of New Orleans with a cargo of salt and fruit. Her agents in New 
Orleans, Messrs. De Wolf & Hammond and Gomila & Co., had 
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opened negotiations for a charter on the 16th of June. Gomila & 
Co., having the contract aforesaid with Forestier & Co., insisted on 
owner’s guarantee that the Deronda would carry 10,000 quarters of 
480 lbs., whereupon the following cable dispatch was sent to Ham- 
mond, of De Wolf & Hammond, who was then in Europe and in 
communication with claimants : 
“ June 167TH. 

“To W. J. Hammond, Liverpool : 

“Deronda. Am offered 5-6, Copenhagen, Aarhons, calling at 
Elsinore fur orders. She must be guaranteed to carry not less than 
10,000 quarters; charterers to have power of cancelling charter 
party if vessel is not ready to load cargo by 25th of June.” 


To which dispatch the following reply was sent: 
“ June 181H. 


“Fix ‘Deronda,’ 5-6, Aarhons; guarantee 10,000. quarters. pro- 
viding captain agrees quantity; lighterage at charterers’ risk and ex- 
pense. Try 5-9. 


“ (Signed) W. J. HAMMOND.” 


383 Third. On the 18th De Wolf, agent, and the master called 

on Gomila & Co. and consulted as to whether the Deronda 
could carry 10,000 quarters of corn, the question relating more to 
space than to weight. At this consultation calculations were made 
by Mr. Gomila, of the firm of Gomila & Co., and the master as to the 
cargo space of the steamer, from her general plan, and her ability to 
carry 10,000 quarters of corn, both reaching the conclusion that the 
steamer would be able to carry 10,000 quarters, and Gomila advised 
the master to so cable owners. A cable message was then made up 
by the master and De Wolf from Gomila’s code book, in which the 
master said “the vessel will carry 10,000 quarters of grain if we coal 
at Halifax.” After the said message was prepared Gomila gave as 
his reasons for insisting on a guarantee the aforesaid contract with 
Forestier & Co., which was produced and read, and Gomila stated 
that he had no use for any vessel that would not carry 10,000 quar- 
ters of grain; that he must have a guarantee, and feared that if the 
vessel would not carry that amount the consequences would be 
serious; that the market had declined and was still declining and 
the loss would be very heavy, because the buyer would have the 
riglit to reject the cargo if the conditions were not strictly fulfilled. 
The same day the following cable message was sent by ship’s agents: 


“JuNE 18TH. 
“To W. J. Hammond, Liverpool : 


“Deronda. Captain’s opinion she can carry 10,000 quarters, coal- 
ing Sidney; have closed, subject to owners’ approval, 5-9, calling 
at Elsinore for orders Copenhagen, Aarhons, charterers’ opinion ; 
Cork or Falmouth for orders, 5-3, to discharge at a safe port in U. 
K. or Continent, Bordeaux to Hamburg. If ordered to U. K. direct, 
3d. off. If ordered to Continent from port of call, 10% additional. 
“ (Signed) De WOLF & HAMMOND.” 


teense teenie 
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To which message, on June 19th, De Wolf &€ Hammond re- 
384 ceived the following answer: 
“June 197H. 


“Fix Deronda. After hard work got Culliford, owners, accept 


your offer, but you must exclude Rouen; cannot go there. 
“ (Signed) W. J. HAMMOND.” 


Fourth. On June 19th the charter party was entered into, of 
which a true copy is attached to the libel, except the endorsement 
in red ink across the face, and is made part of this finding. 

Fifth. The cancelling date of said charter party was not fixed be- 
cause Gomila and Co. waived it, as the ship was in port and they 
had confidence in the ability and willingness of the master to get 
the ship ready in time. 

Sixth. On the 28th of June the ship was ready to receive cargo 
and the loading then commenced. No formal tender appears to 
have been made of the ship on that day, but the loading was com- 
menced with the consent of all concerned. The loading was con- 
tinued, with slight interruptions from rain, and until 20 minutes 
past three o’clock in the afternoon of the 30th of June, when the 
loading was stopped and the ship was declared by the underwriters’ 
inspector to be full all over and ready to proceed on her voyage, and 
the inspector gave his certificate to that effect. She then had only 
9,635 quarters on board, equivalent to 82,588,%, bushels, and could 
take no more with safety, as she was then loaded and stowed, al- 
though libellants had the balance of the cargo of 10,000 quarters in 
barges alongside, and it could have been put on board before mid- 
night if the ship could have taken it. 

Seventh. After the loading had begun and before it was 
885 kuown whether the Deronda could take the guaranteed quan- 
tity, all parties supposing that she could, Gomila & Co., as 
is usual in such cases, handed their copy of the charter party to 
Forestier & Co. The latter, without authority from the charterers, 
took the copy to the ship’s agent unindorsed and obtained a charter 
in their own name, but otherwise the same in all respects as charter 
to Gomila & Co., for the purpose, as they explained, of appearing to 
their correspondents as original parties. Gomila & Co. were advised 
of this by De Wolf, of De Wolf & Hammond, before the loading was 
finished, on June 30th, but replied to him that they would not object 
to such a change if the vessel fulfilled the guarantee in the charter, 
but that if she failed they would expect the return of the papers. 
On this point the court finds that Gomila & Co. did not authorize 
the surrender of their charter and the giving of a new one to For- 
estier & Co. save upon the condition that the Deronda should first 
execute her guarantee. 

Eighth. When, on the 30th of June, the steamer was loaded, as 
described in the sixth finding, all parties had notice at once that the 
steamer could not carry the quantity guaranteed; whereupon Gomila, 
who was about to depart for St. Louis, left the matter in the hands 
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of Bangston, of Forestier & Co., to arrange, instructing him substan- 
tially as follows: 

“T have no doubt this matter can be arranged with the owners, 
and anything you do to protect me I will be satisfied with. It seems 
to me the best way to arrange the matter would be to telegraph to 
the owners that if they will take the cargo off our hands at twenty- 

eight one and one-half pence, as agreed upon, no one will be 
3886 injured and I will be satisfied; but in case they do not do 

this then all that I ask is to be made whole in my contract, 
and you can make negotiations to that effect.” 

Forestier & Co. cabled their correspondence as follows: 

“Deronda. We have shipped 9,600 quarters; reply if in order or 
not. What do you propose? Cable at once.” 

And received answer July 2:1 to refuse Deronda; and De Wolf & 
Hammond cabled claimants as follows: 

“JuNE 30TH. 
“To Culliford & Clark, Sunderland: 

“ Deronda loaded carries 9,635 quarters; cargo sold not less than 
10,000 quarters. Copenhagen, 28-3; present value, 25; buyers refuse 
acceptance, as cargo falls short. Charterers hold ship responsible. 
Advise. 


“ (Signed) De WOLF & HAMMOND.” 


To this last dispatch the following was sent: 
“JuLy Ist. 
“Complete swindle. Captain knows ship discharged 10,380 Bor- 
deaux. Compromise; pay value grain. 


“ (Signed) CULLIFORD & CLARK.” 


“Jury 3p. 
“To Culliford & Clark, Sunderland: 

“Cargo on board, 2,065 tons maize, 170 tons coal; surveyors re- 
fuse toad deeper; ship full all over; no advantage Newport; 
“argo sold, June loading; shippers can sell; Copenhagen, 25s., you 
paying difference or owners buy cargo 28.3 cif.; best cando. Which 
do you advise? Cargo maize, No. 2 mixed, sail grade, very good. 
May we draw on you for same? 


“ (Signed) De WOLF & HAMMOND.” 


To which the following answer was made: 
-“ Jury 4. 
“Counsel indemnity lawyer, McConnell. If he approves, dispatch 
Deronda; give bail if necessary. First telegram simply means paying 
difference value alleged short shipment; save delay. 


“ (Signed) CULLIFORD & CLARK.” 


It does not appear that charterers at the tine had any knowledge 
of these dispatches. 

387 Ninth. Negotiations were opened and continued between 

the parties with a view to compromise, but without result 
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until July 5th, on which day Forestier & Co. notified Gomila & Co. 
that they refused the cargo because it was short and their buyers in 
Copenhagen had declined to accept it. They claimed damages of 
Gomila & Co. for violation of the contract of sale, consisting in the 
loss of their commissions, amounting to $3,194.39, which Gomila & 
Co. paid. 

Tenth. From July 3d to July dth Gomila & Co. telegraphed to some 
of the best-known dealers in England and France for quotations and 
offers. ‘The best offer was twenty-three shillings, ordinary terms, or 
twenty-four shillings, rye terms (shippers guarantee sound condition 
on arrival). Libelants then decided to sell the cargo on board at 
the shipper’s risk in the port of New Orleans, with the privilege of 
the charter, and so notified Messrs. De Wolf & Hammond, at the 
saine time giving the owners the option of taking the cargo at the 
price to which it had been sold to Forestier & Co. 

Eleventh. On the sixth day of July the ship’s agents notified 
Gomila & Co. that they would take out coal and make room for 
the balance of the cargo and that the ship would be made ready by 
the 7th. Gomila & Co. refused this proposal. In the meantime 
Gomila & Co. had given notice in the daily papers published in New 
Orleans that the cargo woulda be sold at public auction to the highest 
bidder for cash on July 7th by one of the licensed auctioneers of the 
city. Against this proposed sale the agents made public protest on 
the part of the steamer, both on July 6th and 7th. The sale, how- 

ever, took place as advertised, and the 9,635 quarters then 
388 on board were sold for $29,622.84 to A. Carriere & Sons, with 

privilege of the charter. A. Carriere & Sons afterwards 
sold the cargo, with privilege of charter, to J. B. Camors & Co., 
and the latter in turn resold to Forestier & Co. for the sum of 
$40,422.00. The charter to Gomila & Co. having been destroyed 
by De Wolf, they made protest for substitute, and then for want of 
such charter used copy of one issued to Forestier & Co. to make 
title. 

Twelfth. On July 13th, the stowage of the Deronda having been 
in the mean time rearranged and a Jarge quantity of coal and water, 
the latter from the ballast tanks, having been taken out, the Deronda 
Was aguin tendered to both Gomila & Co. and to Forestier & Co., de- 
manding balance of cargo. This was furnished by J. B. Camors 
& Co., and enough more grain was taken aboard to make over 
10,000 quarters, with which the ship sailed on the 18th of July for 
her original destination, and there safely arrived an delivered 
cargo under the substitute for charter party provided as explained 
in finding 11. 

Thirteenth. The cargo of the steamship Deronda was insured by 
E. Forestier & Co. in the New Orleans Insurance Company accord- 
ing to the following memorandum filed by the clerk of said insur- 
alice company : 


Memorandum. 


June 30.—Entered July 13. Sp. pol. 6813. S.S. Deronda, New 
Orleans, to Elsinore, for orders to Copenhagen or Aarhons, with 
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om ecg of coaling ports, in name E. Forestier & Co., on 82,588, 
ushels corn (No. 2 mixed), sail grade, in bulk and ship’s bags, F. 
F. P. A. E.C.; value, $48,950, @ 2 per cent. net; prem., $997 net. 
Do. Sp. pol. 6814. Same on 82,588; bush. (No. 2 mixed) 
389 corn, sail grade, in bulk and ship’s bags, F. F. P. A. E. C.; 
capital, 5,175, @ 2 net; pr., $103.50 net. 


E. Forestier & Co. never assigned these policies until they sold the 
exchange drawn by them against the rearranged and complete cargo 
(of which they, as aforesaid, became purcliasers) to the Union Na- 
tional Bank, and then they endorsed said policies over to said bank. 

The testimony does not show that there was any other insurance 
taken out on said cargo except a reinsurance for 10,000 frances, taken 
by the Teutonia Insurance Company on June 28th, 1883, in favor of 
the New Orleans Insurance Company, which reinsurance was can- 
celled by the Teutonia Company when, about July Sth, the manager 
of the Teutonia Co. learned that there was trouble about the cargo 
and that the owners were going to discharge coal and water for more 
curgo. 

Fourteenth. The carrying capacity of the Deronda for grain on 
voyuges from New Orleans to Europe, when properly fitted out, was 
over 10,000 quarters, and she had on a previous voyage, with 224 
tons of coal in her bunkers, safely carried a cargo of 10,253 quarters 
of grain, but as she was fitted out and prepared and tendered in the 
manner hereinbefore found to Gdmila & Co. on June 28th, 1883, she 
could not with safety, under maritime and underwriters’ rules, carry 
a cargo of 10,000 quarters, and she failed to receive such cargo, as 
hereinbefore found. By this failure the libellants lost the advantage 
of their said sale to Forestier & Co. 

Fifteenth. Corn is a perishable article in shipping, both as 

390 =to time and transit, and is always at risk in voyages across 

the ocean, particularly if it remains in the port of New Or- 

leans under the heat of a July sun beating on the decks, in which 
case the risk is increased every day it remains in port. 

Sixteenth. The sale of the cargo at public auction was fairly con- 
ducted, and, under the circumstances, was necessary and proper for 
the protection of the rights of all parties. 

Seventeenth. By the inability and failure of the steamer to receive 
when first tendered to Gomila & Co. a cargo of 10,000 quarters they 
suffered loss as follows: 


1st. Amount of commission paid Forestier & Co..---- - $3,194 29 
2d. Loss on 9,635 quarters (82,588,*; bushels) of corn, 

being the difference between the price of the sale to 

Forestier & Co. and the sale at auction to Carriere & 


Making a tutal loss to Gomila & Co. by the failure 
aforesaid of twenty-three thousand nine hun- 
dred and ninety-three and 7;°; dollars....... $23,993 76 
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Eighteenth. That, although J. H. W. Culliford was the sole owner 
of the “Deronda” and the firm of Culliford & Clark, composed of 
said J. H. W. Culliford and Jolin S. Clark, defendants herein, was 
really the managing agent of said owner, yet the fact is, as shown by 
the evidence, that the said Culliford & Clark held themselves out 
and dealt with the libelants in relation to the said “ Deronda” as 
owners thereof, and therefore are liable on the said charter party as 
owners to the libelants for all damages arising from the default 
under said contract. 

And the court does find, as conclusions of law, as follows: 

O91 Ist. That under said charter party the defendants were 

bound under their guaranty to see that when the Deronda 
was tendered to the libelants for loading that she was fitted, pre- 

pared, and arranged so as to be able to carry not less than 10.000 
quarters of grain under underwriters’ and maritime regulations. 

2d. That the said defendants were charged with full notice in 
law of the special objects and purposes of libelants in effe eting said 
charter, and therefore are liable to the said libelants for the amount 
of damages suffered by the latter from inability to sell and deliver 
under the grain contract with Forestier & Co. 

3d. That the amount of such dam: ages was the sum of $23,993.76 
dollars. 

4th. That libelants should have judgment for that amount, with 
legal interest from June 30th, 1883, against the defendants and 
against the sureties on the release bond in attachment. 

Considering the aforesaid findings of fact and law, and the same 
being in favor of libelants and against defendants, it is ordered, ad- 
judged, and decreed that the libelants, A. J. Gomila and Larned 
Torrey, composing the firm of Gomila & Co., do recover from the 
respondents, J. H. W. Culliford and John S. Clark, composing the 
firm of Culliford & Clark, the sum of twenty-three thonannd nine 
hundred and uinety-three dollars and sev enty-six cents ($23,993.76) 
damages, with 5 % interest from 30th June, 1883 >, till paid, and costs 
of suit. 

_ And whereas the steamship Deronda, the property of the respond- 
ents, had been seized under the writ of attachment issued in the 
cause, but said seizure was released and the vessel restored to the 
owners on giving bond and security according to the law— 

It is further adjudged and decreed that J. H. W. Culliford and 

Jno. S. Clark, copartners under the firm name of Culliford 
392 & Clark, owners of said steamship, as principals on the re- 

lease bond (by G. H. Eldridge, master, and their lawful 
bailee), and Thos. D. Miller and Emile L. Carriere, of New Orleans, 
as sureties on said release bond, be condemned in solido to pay the 
foregoing judgment, interest, and costs. 

Judgment rendered February 28th, ’85. 

(Signed) DON A. PARDEE, Judge. 
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By the court in explanation: 

In the foregoing findings of fact I have kept in view the issues 
made by the parties only, which are: 

Ist. Ownership of Deronda. 

2d. ‘Transfer of charter. 

3d. Compliance with guaranty. 

On these points I have found the facts fully, perhaps more in de- 
tail than necessary. 

As the pleadi:rgs present no issue of stevedore’s charges or bad 
stowage, I have made no findings on those points; besides, by the 
terms of the contract, charterers were not to be responsible for 
storage. 

I have also omitted certain requested findings. As to what does not 
appear in the findings is presumed not to have appeared in the 
evidence. 

The findings show how far I have considered letters and tele- 
grams passing between defendants and their New Orleans agents. 

All evidence of negotiations and declarations of the parties prior 
to the execution of the charter were admissible to show that the 
defendants had notice of the special inducements of the libel- 

ants to enter into the contract; and evidence of the con- 
393 duct and declaration of the parties subsequent to the breach 

was admissible to show what each did to save himself and 
others from damages, and so far as [ have admitted the letters and 
telegrams passing between defendants and their agents. 

As to the law of the case I agree with the district judge, as I have 
on the facts, except as to the quantum of damages. 

On this it seems to me that under the circumstances, where the 
cargo was liable to spoil and where the defendants would do nothing 
and the libellants’ title not only denied, but they could not be sure 
of making delivery, the libellants, even if they were financially able, 
were not bound to attempt to carry the cargo. A sale at auction, 
where all parties could protect their interests, was fair to all con- 
cerned. If at that sale the price was lower than a clear cargo, cer- 
tain of delivery, would have brought, it is attributable to the con- 
duct of defendants, who did nothing to protect themselves and 
embarrassed the libellants in trying to straighten out complications. 


Rule for New Trial. 
Extract from the Minutes, November Term, 1884. 


. New Orveans, Saturpbay, February 28, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, cire. J. 
GomILA & Co. 
v8. No. 10669. 
CuLLIFORD & CLARK. 


This cause came on to be heard on the rule of the claimants for 
a new trial herein, and after argument by proctors for the respective 


228 J. H. W.CULLIFORD ET AL., &C., VS. A. J. GOMILA ET AL., &¢. 


parties the matter was submitted, when the court took time to 
advise. : 


Submission. 
Extract from the Minutes, November Term, 1884. 


New ORLEANS, SATURDAY, March 14th, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, cir. J. 


GoMILA & Co. \ 
vs No. 10669. 


Cuttirorp & CLARK. } 


This cause came on to be heard on the rule of the claimants for a 
new trial herein and was argued by proctors. 

Whereupon and on consideration thereof it is ordered and decreed 
that the rehearing be, and the same is hereby, refused. 


894 Defendants’ Bill of Exceptions No.1. Filed March 21st, 1885. 


United States Circuit Court, Eastern District of Louisiana. 


GomILA & Co. 
vs. No. 10669. 


CULLIFORD & CLARK. 


Be it remembered that upon the trial of the above-entitled cause, 
the court having entered and filed certain findings of fact on the 
28th February, 1885, defendants at the time requested the court to 
make the following findings of fact, as being material to the deter- 
mination of their cause, upon which evidence had been adduced 
and received without objection, and that the same had been con- 
clusively shown by uncontradicted testimony and were material 
and ultimate facts, on which the correct determination of the cause 
depended ; and thereupon the findings so requested by defendants 
and pointed out and stated distinctly and specifically as follows, to 
wit: 

1. That Gomila & Co. charged and collected the following bill for 
loading said steamship, to wit: 


New Orzeans, June 30th, 1883. . 
S. S. Deronda to Relief Elevator No. —, Dr. 


For loading 67,0014 bus. bulk corn, at 1.75 per ewt $117 25 
For sacking & sewing 15,586} bus. in sacks, 1} per bus... 223 79 
For stowing 5,785 sacks, at 3 ct. per sack 55 


$524 59 
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Gomila & Co. paid their employees, Alfred & Neeb, the fol- 


395 lowing bill for loading said steamship, to wit: 


New Or.eEans, June 30, 1883. 
Messrs. Gomila & Co. to A. — Neeb, Dr. 


S. S. Deronda: 


To trimming 67,001 bus. corn, trimming, $1.25 

To sacking and sewing 15,586, at ?...................-. - 
To stowing 5,785 sacks, at 2 ct 

To extra labor, night work 


2. Alfred & Neeb were not regular stevedores. Alfred was a clerk 
in the employ of Gomila & Co. and, as such, had charge of their 
grain elevator belonging to Gomila & Co., operated by their em- 
ployees, and used by them in leading the steamship. Alfred had 
been since April, 1883, superintendent and weighmaster on one of 
Gomila & Co.’s grain elevators. Prior to that he had been travel- 
ling for a St. Louis house and also for a New Orleans house in the 
stationery business. He did not call himself a practical stevedore. 
Neeb was not a regular stevedore, but worked in grain trimming 
and grain sacking. He was a grain stevedore and had been engaged 
in that business about fourteen years. He had also a bar-room and 
grocery in the city, which he kept himself and had kept for ten or 
twenty years past. 


3. On the — day of July. 1883, the captain of the ship employed 
John Beattie, a regular stevedore, to break outa portion of the cargo 
in the between decks to get at the coal bunkers, and, in doing so, 
John Beattie testified that he found that cargo had not been prop- 
erly stowed. Other evidence tended to show that the cargo had not 

been properly stowed. 
396 And thereupon the court ruled that the several findings of 

fact as above stated were correct and true, but that while 
making said findings of fact, at the request of defendants’ counsel, 
the court had disregarded the same and had given no legal effect 
thereto, becanse the pleadings presented no issue under which the 
said facts could be considered as legal evidence; to which ruling of 
the court the defendants, by counsel, excepted and tendered this 
bill of exceptions to the same, which is signed by the court and 
made part of the record. 


(Signed) ; DON A. PARDEE, Judge. 
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Defendants’ Bill of Exceptions No. 2. Filed March 21, 1885. 
United States Circuit Court, Eastern District of Louisiana. 


GoMILA & Co. 
v8. No. 10669. 


CULLIFORD & CLARK. 


Be it remembered that upon the trial of the above-entitled cause, 
the court having, on the 28th of February, 1885, entered and filed 
certain findings of fact, defendants at the time objected specifically 
to certain of these facts thus found and to portions or parts thereof 
upon the ground that there was no evidence to support the same, 

and that no evidence whatever had been introduced to prove 
397 the sameand no issue made by the pleadings under which the 

same were admissible or under which effect could legally be 
given to the same, the record and evidence being referred to in this 
connection as part of this bill of exceptions; and thereupon the said 
findings and portions of findings so objected to in the said several 
findings of fact were there pointed out specifically and distinctly as 
follows,-to wit: 

In finding No. three, that no cable message was ever prepared or 
sent, as is therein erroneously stated,“ in which the captain said the 
vessel will carry 10,000 quarters of grain if we may coal at Halifax.” 
Only one cable message was sent on the 18th of June to the owners, 
to wit, tle message of that date is recited in full in the finding, and 
that message was made up by the master & De Wolf from Gomila’s 
code book, in Gomila’s office and with his assistance. 

In finding No. six, in saying “the ship was declared by the under- 
writers’ inspector to be full all over,” * * * “and the inspec- 
tor gave his certificate to that effect.” 

In finding No. eight, in saying “all parties had notice at once.” 

In finding No. twelve, in saying “a large quantity of coal and 
water.” The whole of the findings Nos. fifteen and sixteen. 

Finding No. seventeen, like No. fifteen and sixteen,are really con- 
clusions of law, and therefore inoperative as findings of fact. 

But the court, after due consideration and being satisfied that the 
evidence in the record specifically sustains each and every of the 

findings of fact in the matters in which objection is made, 
398 overruled the said objection so made to the findings and parts 

of findings severally as aforesaid, and thereupon the said de- 
fendants excepted to the ruling of the court at the time, and tendered 
this their bill of exceptions to the said rulings, which is signed by 
the court and made part of the record accordingly, the court, not 
feeling at liberty to refuse the defendants the right to attach the 
entire record, considering that this opinion of the Supreme Court in 
the case of Francis Wright, 105 U.S., p. 387, gives such right in a 
bill like this. 

(Signed) DON A. PARDEE, Judge. 
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Defendants’ Bill of Exceptions No.3. Filed March 21, 1885. 


United States Circuit Court, Eastern District of Louisiana. 


GoMILA & Co. ) 
v8. No. 10669. 
CuLLIFORD & CLARK. ( 


Be it remembered that upon the trial of the above-entitled cause 
the court having entered and filed certain findings of fact on the 
28th duy of February, 1885, defendants at the time requested the 
court to make the following findings of fact as being material to the 
determination of the cause, alleging that evidence had been adduced 
and received without objection, and that the same had been con- 
clusively shown by uncontradicted testimony, and were material and 

ultimate facts, on which the correct determination of the cause 
399 depended (the record and all the testimony and evidence be- 

ing referred to in this connection as part of this bill of ex- 
ceptions), and thereupon the findings so requested by defendants 
were pointed out and stated distinctly and specifically as follows, to 
wit: 

1. On the 19th of June, when the contract of charter party was 
signed, Gomila knew that the following telegrams and no others had 
passed between the parties during the negotiations which preceded 
the signing of the contract, to wit: 


New Orveans, June 16th, 1883. 
To W. J. Hammond, Liverpool : 
“Deronda.” Are offered 5-6, Copenhagen, Aarhuns, calling at 
Elsinore for orders. She must be guaranteed to carry not less than 
10,000 quarters, charterers to have power of cancelling charter 


party if vessel is not ready to load cargo by 25th June. 
(Signed) De WOLF & HAMMOND. 


LiveRPooL, June 18, 1883. 
Fix “Deronda.” 5-6, Aarhuns; guarantee 10,000 quarters, pro- 
vided captain agrees quantity; lighterage at charterers’ risk & ex- 
pense. Trv 5-9. 


(Signed) W. J. HAMMOND. 


New Organs, June 18, 1883. 
To W. J. Hammond, Liverpool. (Deronda.) 

Captain’s opinion she can carry 10,000 quarters, coaling Sydney ; 
have closed as follows, subject to owner’s approval: 5-9, calling at 
Elsinore for orders Copenhagen, Aarhuns, charterers’ option call at 
Falmouth for orders, 5-3, to discharge at a safe port in U. K. or Con- 
tinent, Bordeaux or Hamburg. If ordered to U. K. direct, 3d. off. If 
ordered to Continent from port of call, 10 per cent additional. 


(Signed) De WOLF & HAMMOND. 


232 J. H. W. CULLIFORD ET AL., &¢C., VS. A. J. GOMILA ET AL., &€. 


400 Liverpoon, June 19, 1883. 


Fix Deronda. After hard work got Culliford, owners ac- 


cept your offer, but you must exclude Rouen ; cannot go there. 
(Signed) W. J. HAMMOND. 


The said telegrams thus sent to the owners were made up with 
the assistance of Mr. Gomila, as being the proper and necessary 
telegrams to be sent to the owners. 

2. Gomila & Co. had named June 25th as the cancelling date, but 
the captain of the ship objected to this, because he said he had his 
inward cargo to get out and could not get the ship ready by that 
date. 

3. There was no tender of the steamer for loading at any time 
prior to the 30th of June. 

4. There was no tender of the steamer to the charterers on the 
30th day of June, as being fully loaded, and no statement or admis- 
sion was then made to the clarterers by the owners, or by any one 
authorized to represent them, that the steamer either could not or 
would not carry the full quantity of grain guaranteed by the terms 
of the charter party. 

5.-The lay days, under the terms of the charter party, commenced 
on the 30th of June, because the certificate of the surveyor of grain 
that the ship was ready to receive cargo was not given until the 29th 
day of June. 

6. Stekkebrye & Hiralsoe, of Copenhagen, were the parties to 
whom Forestier & Co. had engaged to ship the grain originally. 
The same cargo as finally taken was sold and shipped by Forestier 
& Co.-to and received by the said Stekkebrye & Hiralsoe at the 
price of $50,067.65. 

401 But the court refused to make the foregoing findings as 
requested upon the grounds following, to wit: 

1. Because application to find them comes after the finding of 
facts entered by the court, and the matters referred to are not em- 
braced in the original findings, as requested by the defendants. 

2. Because, so fur as the requested matters are facts and are ma- 
terial to the issues between the parties, they are included in the facts 
already found. 

3. Because the matters referred to are not shown by counsel to 
be material to the issues between the parties, but are merely so al- 
leged. 

4. Because No.1 is not supported by the evidence in the case, 
there being no evidence to show what Gomila did not know, nor 
that Gomila gave assistance in making up all the dispatches re- 
ferred to. 

5. Because No. 2 is wholly irrelevant. 

6. Because Nos. 3 & 4 are conclusions of law, and, if correct at 
all, are to be drawn from the facts as already sufficiently found. 

7. Because No. 5 is a conclusion of law based on a certificate not 
found in the transcript nor produced by the court, if it ever had 
any existence. 
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\ 8. Because as to No. 6 the requested finding is not clear under the 

evidence, there being evidence to show that the price paid by Stek- 

kebrye & Hiralsoe to Forestier & Co. for the cargo finally delivered 

was some $7,500 less than the price named, and the court is unable to 

say from the evidence what the real price was; to which refusal and 
ruling of the court the defendants excepted and tendered this 

402 bill of exceptions, which is signed by the judge and made 
part of the revord. 


(Signed) DON A. PARDEE, Judge. 


United States Circuit Court, Eastern District of Louisiana. 


GomILA & Co. 
vs. bo, 10669. 
CuLLiFrorp & CLARK. 


Be it remembered that upon the trial of the above-entitled cause, 
the court having,on the 28th day of February, 1885, entired and filed 
certain findings of fact, conclusions of law, and an opinion in writing 
“in explanation,” respondents at the time objected and excepted to 
the said conclusions of law on the ground that the said conclusions 
of law — severally and unsupported by the evidence and contrary 
thereto and to the law; and respondents also at the same time ob- 
jected and excepted to the said opinion “ in explanation,” and filing 
of the same in the record, on the grounds above stated, as having 
been made to the conclusions of law, and on the further ground that 
the said opinion was not either a finding of facts nor a conclusion 
of law, either in whole or in part, and therefore should not be filed 
in or be considered as part of the record. 

The court, after considering, overruled the said objections, and 
to the ruling of the court in the premises the defendants excepted 

at the time and tendered this their bill of exceptions, which 
403 — is allowed by the court and signed accordingly. 
(Signed) DON A. PARDEE, Judge. 


Defendants’ Bill of Exceptions No.5. Filed March 21st, 1885. 
United States Circuit Court, Eastern District of Louisiana. 


GOMILA & Co. 
am vs. fo 10669. 
CuLLIFORD & CLARK. 


Be it remembered that upon the trial of the above-entitled cause, 
the court having entered and filed certain findings of fact on the 
28th day of February, 1885, defendants at the time requested the 
court to make the following findings of fact as being material to the 

determination of the cause, upon which evidence had been adduced 
and received without objection, and that the same had been con- 
clusively shown by uncontradicted testimony and were material and 


d0—290 


ee anette intl eariant inet ee Ee aera Rt at aan 
« iat me pore erage 


234 J. H. W. CULLIFORD ET AL., &¢., VS. A. J. GOMILA ET AL., &C. 


ultimate facts, on which the correct determination of the cause de- 
pended, and thereupon the findings so requested by defendants were 
P pointed out and stated distinctly and specifically as follows: 
1. On the 5th of July, 1883, E. Forestier & Co. wrote and served 
on De Wolf & Hammond the following letter : 


New Orveans, July 5th, 1883. 

Messrs. De Wolf & Hammond, agents 8. 8. Deronda. 
404 GENTLEMEN: We confirm our letter of this morning. Upon 

visiting the Deronda this evening, about 4 p. m., in company 
with Captain Baker and Mr. Torrey, we were surprised to see that 
the mate and crew and a stevedore employed by the officers of the 
vessel were illegally and improperly shifting the cargo and bulking 
it between decks, contrary to the rules of the underwriters and cus- 
toms of the port and directly against the orders and directions of 
the marine inspectors. 

We most emphatically protest and warn you, as the agents of the 
owners, against this and all other illegal and improper action con- 
cerning said cargo. Heavy damages have already arisen in this 
matter and are hourly increasing, for which we look to and will 
hold the said vessel and her owners. 

2. When the loading was begun, on the 28th of June, the steam- 
ship had on board 205 tons of coal as fuel. Subsequently 71 tons 
of tle coal was taken out, leaving only 140 tons of coal for fuel on 
board when she left port. 


And thereupon the court ruled as follows: 
The said requested findings are refused, because— 


1. They were not requested in the original requests made by the 
defendants, nor until after the formal finding of facts had been en- 
tered. 


2. Counsel has not pointed out how the said alleged facts are 
material to any issue between the parties. 


3. They are not deemed material to any issue. between the par- 
ties; but if they are material, they are only incidentally so, being 
isolated pieces of evidence, calculated, by being separately 
405 found, to mislead, unless the other incidental facts tending to 
the establishment of the same ultimate fact or issue should 

also be elaborately found. 


4. The matters referred to are sufficiently embraced in the find- 
ings of fact already entered, if the facts and not the evidence are to 
go in the record. 


To which ruling of the court the counsel for defsndants excepted 
and tendered this bill of exceptions, which is signed and made part 


of the record accordingly. 
(Signed) DON A. PARDEE, Judge. 
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406 Motion for Appeal. Entered and Filed March 23rd, 1885. 
United States Circuit Court, Eastern District of Louisiana. 


GoMILA & Co. 
vs. No. 10669. 
CULLIFORD & CLARK. 


On motion of J. McConnell, J. R. Beckwith, & H. E. Upton, proe- 
tors for Culliford & Clark, and J. H. W. Culliford and John S. Clark, 
composing the said firm, claimants herein, by George Henry Eldridge, 
master of said ship, and of Thomas D. Miller and Emile L. Carriere, 
sureties, all defendants herein, and on suggesting to the court that 
by a final judgment herein rendered on the 28th day of February, 
1885, and signed on the 14th of March, 1885, said defendants have 
been condemned, jointly and severally, to pay to libellants the sum 
of twenty-three thousand nine hundred and ninety-three 74°, dollars 
($25,993.76), with five per cent. interest thereon from June 30th, 1883, 
unti! paid, and costs; and on further suggesting that said defend- 
ants are advised and believe that there is error to their prejudice in 
said judgment and in the findings of fact and conclusions of law, 
and that they are aggrieved thereby, and tha tthey desire to appeal 
suspensively therefrom to the Supreme Court of the United States— 

It is now ordered by the court that an appeal, to operate as a su- 
persedeas, be allowed the said defendants and movers herein, return- 
able to the Supreme Court of the United States at the next term 

thereof, to wit, on the second Monday of October, 1885, upon 
407 the said appellants furnishing bond, with good and solvent 

security, in the sum of thirty-two thousand dollars, conditioned 
as the law directs, to be approved by the court. 

(Signed) DON A. PARDEE, Judge. 


Am’t of bond accepted. 
(Signed) J. WARD GURLEY, JR., 
For Proctors for Libellants. 


Bond for Appeal. Filed March 28, 1885. 


UNITED STATES OF AMERICA: 


Know all men by these presents that we, J. H. W. Culliford and 
John S. Clark, composing the firm of Culliford and Clark, and 
Thomas D. Miller and Emile Carriere, as principals, and T. D. Mil- 
ler and H. D. Forsyth, as sureties, are held and firmly bound, jointly 
and severally, unto A. J. Gomila and Larned Torrey, composing the 
firm of Gomila & Co.,in the sum of thirty-two thousand dollars, 
lawful money of the United States of America, to be paid to the said 
A. J. Gomila and Larned Torrey, composing said firm of Gomila & 
Co., their heirs, executors, administrators, and assigns; for which 
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payment, well and truly to be made, we bind ourselves and each of 
us, by himself and each of our heirs, executors, and administrators, 
firmly by these presents. 
Sealed with our seals and dated the 27th day of March, 1885, in 
the year of our Lord eighteen hundred and eighty-five. 
Whereas the said appellants, J. H. W. Culliford & John 8. Clark, 
composing the firm of Culliford & Clark, and Thomas D. 
408 Miller and Emile L. Carriere, having heretofore, to wit,on the 
_ 28rd day of March, 1885, taken an appeal to the Supreme 
Court of the United States from and to reverse the decree rendered 
on the 28th day of February, 1885, and signed on the fourteenth 
day of March, 1885, by the circuit court of the United States for the 
fifth circuit and eastern district of Louisiana, holding session in and 
for the district of Louisiana,in the suit of Gomila & Co. vs. Culliford 
& Clark, No. 10669 of the docket thereof: | 
Now, the condition of the above obligation is that if the above- 
bounden appellants shall prosecute their said appeal to effect and 
shall answer all damages and costs if they shall fail to make good 
their appeal, then this obligation shall be void; otherwise to remain 
iy full force and virtue. 
CULLIFORD & CLARK, 
J. H. CULLIFORD, 
JOHN 8S. CLARK, 
EMILE L. CARRIERE, & 
THOS. D. MILLER, 
By their proctor, J. McCONNELL. 
T. D. MILLER. 
H. D. FORSYTH. 


Signed, sealed, and delivered in the presence of— 


Accepted. 
(Signed) DON A. PARDEE, Judge. 
Approved. 


ROUSE & GRANT, 
Per G. 
J. WARD GURLEY, Jr., 
Proctors for Libellants. 


409  Uwnrrep STATES oF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 


trict of Louisiana. 
CLERK’s OFFICE. 
I, Edward R. Hunt, clerk of the circuit court of the United States 


for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 408 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, to- 
gether with all the evidence adduced on the trial of the case of Go- 


mila & Co. vs. Culliford & Clark, No. 10669 of the docket of the said 
court. 


mals 


J. H. W. CULLIFORD ET AL., &¢., VS. A. J. GOMILA ET AL., &c. 237 


Witness my hand and the seal of said court, at the city of New 
Orleans, this 22 day of July, A. D. 1885. 
[Seal U. 8S. Circuit Court for the 5th Circuit & Eastern District of La. ] 


E. R. HUNT, Clerk. 


I, Don A. Pardee, United States judge for the eastern district of 
Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the aLove certificate as clerk of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana was, at 
the time of signing said certificate and is now, the clerk of said 
court; that said certificate is in due form of law, and that full faith 
and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 22 day of July, A. D. 1885. 

DON A. PARDEE, Judge. 


Endorsed on cover: E. Louisiana C. C. U.S. No. 290. J. H.W. 
Culliford and John S. Clark, copartners as Culliford & Clark, et al., 
appellants, vs. A. J. Gomila & Larned Torrey, composing the firm of 
Gomila & Company. Filed September 14, 1885. 
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SUPREME COURT OF THE UNITED STATES. 
No. 33. 


CULLIFORD & CLARK 
v8. 


A. J. GOMILA & CO. 


Appeal from the Circuit Court of the United States for the Eustern 
District of Louisiana. 


This case illustrates well some of the objectional features 
of the present system of review in admiralty causes, and the 
reason why there is general protest against the system by the 
entire bar of the country. 


The statute does not in effect grant an ‘‘ appeal,” as that 
term is understood in law, and is more limited in range of 
review than a writ of errorin a common law cause. The course 
of the circuit judge, as illustrated by the findings of fact and 
the bills of exceptions in the records, shows the impossibility of 
ever getting the real case here for review uaoless the circuit 
judge is willing. 

We respectfully insist that there can be no question that the 
decree in this cause is wrong and ought not to have beeu the 
result of the contention. 


The question: is, under the law regulating review in this 
class of cases, can the error be corrected ? 
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The circuit judge, by a very general finding of facts, where 
he has attempted to find fact, and by arbitrary refusal to find 
when specially requested to find, has so shaped the case that 
it is impossible to ascertain what kind of law he invoked, and 
how he made its application to the case or even to the facts as 
he found or refused to find them. 


The facts are. that A. J. Gomila & Co., grain and charter- 
party speculators, a firm of which this court has some knowledge, 
allege that on the 7th of June, 1883, they entered into a grain 
contract with E. Forestier & Co., dt f New Orléans, in which 
they agreed to sell Forestier & Co. a cargo of corn, No. 2, New 
Orleans inspection, the cargo to be on board seller’s vessel not 
later than midnight of the 30th of June, 1883; cargo to be not 
over $12,000, nor under 10,000 quarters of 480 pounds: destina- 
tion, Elsinore, for orders to Copenhagen or Aarhous; freight, 
six shillings; any difference of freight to be on account of 
Gomila & Co. ; terms, cash on delivery of documents. 


This enterprise was a characteristic exploit of Gomila as a 
grain speculator. At the time of the contract, June 7th, there 
was no vessel in port that he could get to take any such cargo. 
He took the chances: if none arrived the firm wust make de- 
fault and settle damages with Forestier & Co. It was not until 
the 18th of June that the arrival of the Deronda at New Orleans 
from the Mediterranean, with a general cargo to be discharged, 
gave Gomila a chance to fill his contract with the New Orleans 
buyers ; it was indispensable that Gomila & Co. should have the 
vessel to save default, the market was declining. The vessel was 
of about 1090 tons, English measurement, propelled by steam. 
Negotiation was atonce opened to get the vessel for the grain 
cargo. The first question to be determined was, whether the 
the Deronda would carry 10,000 quarters. On the 18th June, 
DeWolf, the agent of the vessel, Eldridge,-the master, and 
Gomila met in consultation on the question ; they had before 
them a plan of the ship, and all of them, Gomila included, 
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arrived at the conclusion that the vessel would carry 10,000 
quarters, if permitted to coal on the voyage. It was Gomila’s 
interest that this conclusion should be reached, otherwise he had 
no alternative but default in his contract. 


A cablegram was made up by the parties to the consultation 
from Gomila’s code book to that effect, and sent to the agents 
of the ship in England. To this cable the agents answered, di- 
recting the charter of the ship if the master thought she could 
carry 10,000 quarters. A charter-party was entered toGomila 


& Co., as charterers, on th th of June (the next day). 


This charter-party is made an exhibit and part of the 
libel (Ree. 7), describing the vessel as of 1090 net regis- 
ter, classed 100A 1, tight, ete.; that she shall proceed with all 
convenient speed to New Orleans and load as customary ‘‘a full 
and complete cargo of wheat and (or) maize and (or) rye in bulk 
and (or) ship’s sacks as customary.’’ The cargo to be brought 
to and taken from alongside the vessel at merchant’s risk ; cargo 
not to exceed what the vessel could reasonably carry over and 
above her tackle, apparel, fuel, provision and furniture. and 
proceed under steam to a safe port in the United Kingdom or 
on the continent between Bordeaux and Hamburg, excluding 
Rouen, calling atQueenstown or Falmouth for orders. The rate 
of freight per quarter is fixed ; also stipulation relative to lay 
days, port charges, etc., and a guarantee that the vessel shall 
carry not less than 10,000 quarters of 480 pounds. The steamer 
is given liberty to coal en rouwle. 

‘*Stevedore for loading said steamer to be appointed by char. 
‘* terers, under captain’s directions, at current rates for such 
‘‘labor. Charterers not to be held responsible for improper 
** stowage.”’ 

Sixteen lay days, Sundays excepted, are allowed for loading 
and discharging ; demurrage at six pence gross ton register. 
There was no cancelling or forfeiting date, nor was time as to 
the date when the vessel should be ready to take in cargo made 
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the essence of the charter-party contract as written and accepted 
by both parties. If time ever became an essential element in 
the contract, it was by reason of matters not carried into the 
contract as written. It seems incredible that the agents of the 
ship should have contemplated loading a ship just arrived ir 
port and not unloaded, on time conditions of the description 
3 now claimed for this charter party. 


Some time on the 28th of June the cargo brought in by the 
Deronda was discharged and loading the grain cargo commenced 
at once. On that day, or at the latest on the 29th of June, and 
before all of the cargo was on board, Gomila & Co. delivered 
their charter-party contract and the copy held by them over to 
the purchasers, Forestier & Co., of New Orleans, together with 
all other documents relating to the cargo, apparently in order to 
put the purchasers in a position to draw exchange with the doc- 
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uments as collateral. 


On the day of the delivery of the charter-party and 
other documents, and while the vessel was still loading, 
Forestier & Co. took the Gomila & Co. charter-party to De- 
Wolf & Hammond, ship’s agents, and either as a matter of 

personal vanity desiring to appear as charterers themselves, or 
more likely to take the name of Gomila, who had an unpleasant 
notoriety amongst grain speculators abroad, out of the record, so 
that he should not appear in the deal, surrendered to DeWolf & 
Hammond the only charter-party copy issued to Gomila & Co., 
and on representation that they were the owners of the cargo, 
asked the ship’s agents to cancel the Gomila charter-party and 
issue one in its place to them (Forestier & Co.). This was 
acceded to by the ship’s agents, and on the 29th June the 
Gomila charter was canceled and a new charter-party on the 
same terms made between the ship and Forestier & Oo., both par- 
: ties signing the new contract. It was under this last charter- 
party that the cargo was ultimately carried and delivered in 
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Europe. Theship in all things fulfilled this charter-party to 
Forestier & Co. as appellants claim, without any breach of the 


contract. 


The loading was at that time going on from the barges, 
Gomila’s floating grain elevator being used. The charter-party 
gave the charterers the right to appoint the stevedore in the 
terms as above given in fall copy from the contract. This cove- 
nant is in a measure obscure in meaning when considered apart 
from the custom of the port in that particular, but most un- 
doubtedly is a covenant that the loading shall be under the 
charge of a person experienced in loading ships with grain. 
The loading being effected by steam machinery, and to be in 
bulk and sacks. The master of the vessel could have no direc- 
tion or control of detail or process while the grain was being 
sent into the ship by steam machinery under the control of the 
adverse party actually putting the cargo on board. The ship 
was to pay the stevedore the usual price in the port. This 
stipulation of course meant that the charterers would furnish 
a competent man, and that the ship would pay the wages for 
competent skill. 


The fact is that Gomila never appvinted a stevedore, but 
entered into a dishonest device to stow the ship himself and 
charge the ship a bogus bill for a stevedore. 


Gomila had as employeeson the grain elevator two per- 
sons, one named Alfred, another named Neeb. Alfred was a 
clerk of Gomila and had been some few weeks a weighmaster on 
the Gomila elevator; prior to that he had been a drummer for a 
New Orleans house dealing in stationery, where he acquired all 
the knowledge of stowing ships possessed by him. Neeb kept a 
rum mill presided over by himself for ten or twenty years past. 
If he had avy other occupation or trade it was trimming or 
sacking grain, which seems to have been a secondary, transieut 
occupation.* Why these men were employed instead of a 
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On the 5th of July, Forestier & Co., although they had taken 
care to have the Gomila charter-party cancelled, and were the 
charterers themselves in their own name, addressed Gomila & 
Co. a note declining to accept the cargo under their own charter- 
party, by reason of a deficiency of quantity on board and de- 
manded a check for their loss (record, 26). All parties had now 
agreed upon their scheme to mulct the ship, Gomila & Co. are 
complaisant, do not set up the objection that Forestier & Co. 
having taken the charter-party themselves and having by their 
direction procured the cancellation of the Gomila charter-party, 
took the risk of the cargo and were not in a position to declare 
the contract off, pretended to take back the corn and sent their 
check to Forestier & Co. for $3,194 29, which it seems, from the 
findings of the court, was for commissions lost by Forestier & Co., 
but was zecepted as settlement of a// loss, at least as it appears. 

The situation of affairs, then, was cargo on board the De- 
ronda under charter to Forestier & Co. Lf the compromise trans- 
action between Gomila & Co. and Forestier & Co. could be made 
without the consent of the ship wiielL-waee—reelkca matter of 
much doubt, the cargo belonged again to Gomila & Co. subject to 
such rights in the cargo as had been acquired by the ship, from 
the fact that it had been taken on the ship under the Forestier 
charter-party. If that charter-party was good the ship had the 
right to carry the cargo and hold it for the freight money until 
paid. The master had taken steps to have the cargo restowed 
and take on the balance of the 10,000 quarters. 


After the arrangement of the 5th of July, when For- 
estier & Co. and Gomila & Co. had, as it is alleged, set- 
tled between themselves, Gomila & Co. at once became 
active. They put the cargo into the hands of a city auc- 
tioneer for sale at auction, after a short advertisement in 
the local newspapers; the ‘‘ proces verbal’’ of the sale is filed 
with the libel and is found on page 5 of the record. If, as the 
auctioneer says, he inserted the advertisement of the sale five 
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limes, the scheme must have been invented before Forestier & 
Co. declared the contract off on the 5th of July. By the auc- 
tioneer’s returns, attached to the libel, it appears that the sale 
took place at the head of Washington street, far away from any 
business portion of the city, at 10 o’clock, A. M., of the 7th day 
of July. The auctioneer says the sale was made at the order of 
Gomila & Co. ‘‘ for account of whom it may concern.’”? The court 
in its findings (10th finding, record, 224) declares that the sale 
was “ at shipper’s risk,’ whatever that may mean. The certifi- 
cate of the auctioneer attached to the libel, as a part of the 
record, is doubtless conclusive against the libellant concerning 
the representation made by the auctioneer at the instance of 
Gomila & Co. At the time of the sale, he says, ‘* that he offered 
for sale the cargo of 82,588 bushels of corn, of inspected No. 2 
mixed corn, said grade then on board the English steamship 
Deronda,’’ and then read the following announcement : 


‘‘Cargo described in the advertisement was loaded under 
charter-party just read,’ (there was no charter-parties out 
than the Forestier & Co.’s charter), ‘‘in which it is guaranteed the 
steamer can carry not less than 10,000 quarters of 480 lbs. each, 
but that when the amount named in the advertisement, viz., 
82,588 bushels, was on board, the parties loading were stopped 
by order of the marine inspector, and the ship pronounced full 
all over. ‘The inability of the ship to carry stipulated 10,000 
quarters, in the opinion of the charterers, broke the charter- 
party, as it did in fact their contract of sale, and was a failure 
on the part ofthe owners to comply with the terms of the 
charter. 

All negotiations for the adjustment of the matters involved 
having failed, this sale has been determined upon as best for 
the interests of al] concerned. 

The purchaser will buy the cargo just as it now is on board, 
together with the privilege of the charter-party just read, and 
only such rights as he may acquire thereunder without re- 


course.’ 

If anv charter-party was read as recited, it was the Forestier 
charter. 

That the literature of this proclamation came from the 
brain of Gomila, none who knew him ean doubt. It wasa 
part of a scheme to sweil his apparent loss. 
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He proposed to sell a lawsuit, a dispute, which, for the pur- 
pose of lessening the price to be offered, he declared was a con- 
troversy not to be settled by negotiation. The grain was in 
such custody that there could be no delivery by Gomila or the 
auctioneer. It was the cargo of a vessel that had acquired some 
right in the grain, at least the right of custody for freight under 
a charter-party, to which Gomila & Co. were not parties, if it 
should turn out that the charter-party was not ‘* broken,’’ if 
the charter-party was ‘‘ broken’’ and off the ship was not com- 
pelled to carry the cargo under its terms, but could discharge 
in New Orleans. A coutention of serious proportion affected all 
there was for sale by the auctioneer. The ship claimed that the 
charter-party did not limit loading to June; that the cargo 
was being restowed and some of the coal bunkers had been dis- 
charged or were being discharged. That the ship was ready 
and willing to perform the charter-party, and that the charterers 
were at fault. Who was the actual charterer was uncertain if 
Gomila was to be believed. Yet this sale sé made was by the 
circuit court taken as establishing the value of the grain in the 
market on the 7th of July, 1883. As Gomila expected, the 
cargo sold for a small portion of the value of the same amount 
of grain in warehouse, free from lawsuits or complication. A. 
Carriere & Sons were the nominal purchasers for $29,622 84. 
They are said to have sold to J. B. Camors & Co. for $——-——-, 
at what price does not appear. Camors & Co. are said to have 
sold to Forestier & Oo. for $40,422 00, so that before the 13th of 
July the result of this scheming was that the cargo was back 
in the hands of the charterers, Forestier & Co. The respondents 
always insisted that all of these pretended transfers were sham 
and tricks to swell damage if possible. 


No sooner had Gomila & Co. effected this pretended auc- 
tion sale than they set about embarrassing the ship; on the same 
day of the auction, July 7th, they filed the libel in this case, 
praying the attachment of the ship in an action for the differ- 
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ence between 60} cents per bushel and the price at which the 


cargo was sold at the auction, and obtained by wire from New Ha- 

ven an order for attachment; on the 9th, attachment issued on : 
this telegiaphic order; on the same day the United States Mar- 

shal attached the Deronda and took her from the custody of 

the owners. 


It was not until the 12th of July that the master was able 
to secure bond for the release of the vessel and regain possession 
of the ship, Gomila & Co. by their process, keeping the ship 
from owners’ custody three days. As soon as the vessel was 
back in the custody of the master, he demanded the balance of 
the 10,000 quaiters; it was taken on board the vessel; the court 
thinks the grain came from J. B. Camors & Co., but beyond 
a doubt it came from Gomila & Co. On the 18th of July, the 
ship sailed under the Forestier & Co. charter party, fulfilled the a 
contract and delivered the grain on the continent according to 
the terms of the charter-party and bills of lading. 


Agaiust this auction sale of the 7th of July, the agents of 
the ship and master made public protest and extension before a 
notary on the 7th of July (record, page 48), long after the 
attachment was issued and after the vessel had been taken 
into custody, viz. : onthe 12th of July, Gomila& Co. made formal 
protest against the change of the charter from Gomila & Co. to 
Forestier & Co. on the 28th or 29th of June (record, 23). 


STATEMENT OF PLEADINGS AND RECORD. - 
The libel was filed July 7th, 1883. A telegram order for 
process was made the same day. The clerk does not seem to 
have acted on the telegram until the 9th of July, when process 
) was issued and the ship seized. 


The libel is in the usual form of libel on charter-party; 
alleges that Culliford & Clark, of Sunderland, England, are the 
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owners of the Deronda; that the vessel was chartered two libel- 
lants on the 19th of June, 15883, setting out the charter-party in 
terms substantially as we have set if out; that the vessel was 
uuder guarantee to take 10,000 quarters of 480 lbs.; gives the 
destination of the vessel, but states no limit of time within 
which the cargo was to be takeu on board, nothiug of any agree- 
meut in the charter to load in June, or that time was in any 
particular the essence of any part of the contract; states that 
the vessel did not have 10,000 quarters on board when she was 
pronounced full on the 30th of June, that therefore, there was 
an utter failure of contract and guarantee; that as a cousequence 
of this alleged failure, Gomila & Co. were unable to carry out 
some contract for the sale of 10,000 quarters of corn; what the 
details of this contract are or with whom it was made, does not 
appear in the libel, but the contract is declared to have been 
a contract with special reference to which libellants had con- 
tracted for and entered into the charter-party ; that they tried 
to sell the cargo to the respondents; the offer was refused, and 
‘* that libellants were obliged to have said cargo sold, on account of 
whom it might concern,” ‘* that being in the opinion of the libel- 
lants for the best interest of all parties ;’ that the cargo was 
so sold at auction. 


‘* That the libellants have in all things well and truly kept and 
performed all covenants and obligations on their part; that the re- 
spondents have made default.’’ 


That libellants’ damage is $24,559 70 and ** upwards,’’ prays 
monition and attachment, the schedule annexed charges, as 
damages, the $3,194 29 said to have been paid to Forestier & Oo. 
in settlement of alleged breach of contract with them, aad the 
difference on 82,588 2-56 bushels of corn at 60} cents per bushel, 
said to have been the price at which corn was sold to Forestier 
& Co. on the 7th of June, 1883, and the proceeds of the auction 
sale on the 7th of July ($29,622 84), making, they say, a loss of 
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$20,549 39; estimate loss on 3126 bushels, not taken on board 
$742 42; seven days’ interest on $50,172 23, $173 60, making a 
total demand of $24,559 70, annexed to the libel; as exhibtsare 
the charter-party as made to Gomila & Co. with the endorse- 
ment of cancellation on the face in red ink; the proces verbal 
(required by law in Louisiana) of the auction sale of the 7th 
July. 


On the 25th of November, the opening of the next term of 
the court, the defendants answered the libel. At that time the 
Deronda had completed her voyage and delivered her cargo. 
After formal matters the owner denied the truth of the Ist, 2d, 
3d, 4th, 5th, 6th and 7th articles of the libel as a true statement 
of facts, and avers the truth to be that neither on the 1th of 
June, 1883, nor at any time before or since that time was the 
firm of Culliford & Clark the owners of the Deronda ; that the 
vessel was the sole property of J. H. W. Culliford individually. 


That the firm of Culliford & Clark were the agents of the 
vessel, aud nothing more. 


That on the 19th day of June, 1883, DeWolf & Hammond 
were agents of J. H. W. Culliford, the owner of the Deronda, 
and of the firm of Culliford & Clark; that all other matters set 
forth in the articles of the libel are untrue; that the truth is, 
that on the 19th day of June. 1883, the libellants did enter into 
negotiations with DeWolf & Hammond for a charter-party ; 
that the result was the execution of a charter-party made part 
of the answer as exhibit ‘‘Gomila A ;’’ that shortly after that 
charter-party to Gomila & Co. was executed and before any 
cargo was offered to the vessel, the libellants informed the 
agents of the vessel, DeWolf & Hammond, that their interest 
and obligations in the charter-party had been transferred to 
Forestier & Uo.; that the contract was handed back to the agents 
of the ship by the transferee, Forestier & Co.,and in due form 
cancelled by the consent of parties, and a new charter-party 
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for the vessel for the same voyage made and delivered to Fores- 
tier & Co. as charterers ; that the new contract is set forth by a 
true copy made a part of the answer, and that it was under this 
last charter-party that the vessel was loaded. 


That the charter-party has in all things been carried ont 
and fulfilled by the vessel, and insist that from the moment of 
the cancellation of the old charter-party and the execution of 
the new one the libellants have been no party to the contract or 
charter of the vessel. 


That the only charter-partvy binding on the ship was and is 
the Forestier & Co. contract, and if is not true that it contained 
any obligations running to the libellants, as averred in the 
libel ; that the real charterers, Forestier & Co., have made no 
complaint of non-fulfillment. 


That the vessel on said voyage did take on board 10,000 
quarters of corn and deliverd the same at the designated port of 
delivery without any default. 


That the libellants have sustained no loss at the hands of 
respondents or by their acts, and denies all of the allegations of 
the libel not specially traversed or confessed and avoided. 


The respondents’ counsel or proctors believed that this 
answer put at issue the averments of the libel, particularly the 
averment, that the libellants had in all things well and truly 
kept and performed all stipulations and covenants to be kept by 
them, and did not contribute to any of the delays or alleged 
wrongs complained of; they were, however, told by the circuit 
judge that this was not the case, and whether or not there was 
issue in this particular, must be considered by this court in de- 
termining the question raised by one of the bills of exception 
in the record. 


The cause was tried in the district court. That court used 
the private correspondence between the agents of the ship in New 
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Orleans and the agents in Sunderland, England, not kuown to 
the libellants until dragged out of the New Orleans agents by 
judicial process long after the cause was at issue, to piece out the 
contract, disregarding the legal effect of the cancellation of the 
Gomila charter by the act and consent of his assignees, and rendered 
a decree against the respondents for $9.360 97, with interest 
from the 30th of June, 1883. Both parties appealed from the 
decree to the circuit court; additional proofs were taken in the 
circuit court and the case went to trial on the record proofs in 
the ‘district court; the additional proofs resulting in a decree 
against the respondents and sureties on the release bond, for 
twenty-three thousand nine hundred and ninety-three dollars 
and seventy-six cents ($25,993 76), (record, 226). 


It cannot fail to excite surprise that a vessel that safely car- 
ried and safely delivered a full cargo of the quantity stipulated 
according to the tenor of each bill of lading and charter-party, 
incurred a liability expressed in the judgment of a court of ree- 
ord amounting, together with interest and costs, to more than 
twenty-four thousand dollars. The judgment is not correct, but 
we have to deal with the problem whether this decree has been 
so fortified by rules of practice relating to review that it cannot 
be disturbed. 


There is some confusion in the record as to the findings of 
fact and law by the circuit judge; there is a finding printed on 
page 212, et seg., of the printed record that was afterwards can- 
celled. The real finding upon which the court based its decree is 
printed on page 220, et seq., and to avoid confusion, is, together 
with an ‘‘explanatory’’ memorandum by the court (record, 
227), reprinted below in full. 
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The findings of fact and law and the judgment thereon 
heretofore entered in this case needing correction in several 
points, it is ordered that the same be annulled and vacated, and 
that the following be entered in lieu : 


Appeal in Admiralty- 


United States Circuit Court, Eastern District of Louisiana. 


GoMILA & Co. ) 
vs. No. 10,669. 
CULLIFORD & CLARK. 


This cause came on to be heard at this term upon the plead- 
ings and evidence and was argued, and thereupon, upon con- 
sideration of the evidence, the court finds the following as the 
facts in the case : 

First: On the seventh day of June, 1883, Gomila & Co., 
who were large grain dealers in the port of New Orleans, entered 
into the following grain contract: 

‘ Bought from Gomila & Co., by Messrs. E. Forestier & Co., 
at the price of (60 cts.) sixty cents per bushel of 56 lbs., 
on board seller’s vessel, with freight at (6s.) six shillings 

per quarter, and to be shipped from New Orleans during the 

month of June, not later than the 30th (midnight), (seller’s op- 
tion), a cargo of not over 12,000 and not under 10,000 quarters 

(480 lbs) of No. 2 mixed corn of the standard of New Orleans 

inspection. Destination: Elsinore, for orders to Copenhagen or 

Aarhons. Any difference in freight fo account of seller ; cash 

on delivery of documents. 

** New Orleans, June 7th, 1883. 

‘* (Signed) GOMILA & CO.” 


A similar copy was made at the same time, signed ‘* Fores- 
tier & Co.” 


382 


— 


Second : June 18th, 1883, the steamship Deronda. of which 
J. H. Culliford was the sole owner. though Culliford & Clark, 
claimants, were the apparent owners and agents in England, 
and of which DeWolf & Hammond were the New Orleans 
agents, arrived in the port of New Orleans with a cargo of salt 
and fruit. Heragents in New Orleans, Messrs. DeWolf & Ham- 
mond and Gemila & Co., had opened negotiations for a charter 
on the 16th of June. Gomila & Co., having the contract afore- 
said with Forestier & Co., insisted on owner’s guarantee that 
the Deronda would carry 10,000 quarters of 480 lbs., whereapon 
the following cable dispatch was sent to Hammond, of DeWolf 
& Hammond, who was then in Europe and in communication 
with claimants :. 
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‘* JUNE 16TH. 
‘To W. J. Hammond, Liverpool : 

‘*Deronda. Am offered 5-6, Copenbagen, Aarhons, calling 
at Elsinore for orders. She must be guaranteed to carry not less 
than 10,000 quarters ; charterers to have power of cancelling 
charter-party if vessel is not ready to load cargo by 25th of 
June.” 


To which dispatch the following reply was sent : 
** JUNE 18TH. 


‘* Fix ‘ Deronda,’ 5-6, Aarhons; guarantee 10,000 quarters, 
providing captain agrees quantity; lighterage at charterers’ 
risk and expense. Try 5-9. 

** (Signed) W. J. HAMMOND.” 


383 Third: On the 18th, DeWolf, agent, and the master 

called on Gomila & Co., and consulted as to whether the 
Deronda could carry 10,000 quarters of corn, the question relat- 
ing more to space than to weight. At this consultafion calcu- 
lations were made by Mr. Gomila, of the firm of Gomila & Co., 
and the master as to the cargo space of the steamer, from her 
general plan, and her ability to carry 10,000 quarters of corn, 
both reavhing the conclusion that the steamer would be able to 
carry 10,000 quarters and Gomila advised the master to so cable 
owners. A cable message was then made up by the master and 
DeWolf from Gomila’s code book, in which the master said 
‘*the vessel will carry 10,000 quarters of grainif we coal at Hal- 
ifax.” After the said message was prepared, Gomila gave as 
his. reasons for insisting on a guarantee the aforesaid contract 
with Forestier & Co., which was produced and read, and Gomila 
stated that he had no use for any vessel that would not carry 
10,000 quarters of grain; that he must have a guarantee, and 
feared that if the vessel would not carry that amount the conse- 
quences would be serious ; that the market had declined and 
was still declining and the loss would be very heavy, because 
the buyer would have the right to reject the cargo if the condi- 
tions were not strictly fulfilled. The same day the following 
cable message was sent by ship’s agents: 

‘* JUNE 18TH. 

‘*To. W. J. Hammond. Liverpool : 


“Deronda. Captain’s opinion she can carry 10,000 quar- 
ters, coaling Sydney ; have closed, subject to owner’s approval, 
5-9, calling at Elsinore for orders, Copenhagen, Aarhons, char- 
terers’ opinion ; Cork or Falmouth for orders, 5-3, to discharge 
at a safe port in U. K. or continent, Bordeaux to Hamburg. If 
ordered to U. K. direct, 3d. off. If ordered to continent from 
port of call, 10 per cent. additional. 

‘* (Signed) DEWOLF & HAMMOND.”’ 


nh cae 
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To which message, on June 19th, DeWolf & Hammond 


384 received the following auswer; 
JUNE 197TH. 


‘*Fix Deronda. After hard work got Cullifurd, owners, 


accept your offer, but you mustexclude Rouen; cannot go there. 
 ** (Signed) W. J. HAMMOND.” 


Fourth: On June 19th the charter-party was entered into, 
of which a true copy is attached to the libel, except the endorse- 
ment in red ink across the face, and is made partof this finding. 

Fifth: The cancelling date of said charter-party was not 
fixed because Gomila & Cv. waived it, as the ship was in port 
and they had confidence in the ability and willinguess of the 
master to get the.ship ready in time. 

Sixth: On the 28th of June the ship was ready to receive 
cargo, and the loading then commenced. No formal tender ap- 
pears to have been made of the ship on that day, but the load. 
ing was commenced with the consent of all concerned. The 
loading was continued, with slight interruptions from rain, and 
until twenty minutes past turee o’cluck in the afternoon of the 
30th of June, when the loading was stopped and the ship was 
declared by the underwriters’ inspector to be full all over and 
ready to proceed on her voyage, and the inspector gave his cer- 
tificate to that effect. She then had_only 9,635 quarters on 
board, equivalent to 82,588, bushels. otice in “the daily papers 
¢published in New Orleans, that the cargo would be sold at pub- 

lic auction to the highest bidder for cash, on July 7th, by one 
of the licensed auctioneers of the city. Against this proposed 


gale the agents made nnblie nratact an +h._—--—+— ~sman 
Seventh: After the loading had begun, and before it 


385 was known whether the Deronda conld take the guaran- 
teed quantity, all parties supposing that she could, Gomila 
& Co., as is usual in such cases, handed their copy of the char- 
ter-party to Forestier & Co. The latter, without authority from 
the charterers, took the copy tothe ship’s agent unindorsed and 
obtained a charter in their own name, buat otherwise the same 
in all respects as charter to Gomila & Co., for the purpose, as 
they explained, of appearing to their correspondents as original 
parties. Gomila & Oo. were advised of this by DeWolf, of 
DeWolf & Hammond, before the loading was finished, on June 
30th, but replied to him that they would not object to such a 
change if the vessel fulfilled the guarantee in the charter, but 
that if she failed they would expect the retarn of the papers, 
On this pojnf the court finds) and enough more grain was taken 
aboard to make over 10,000 quarters, with which the ship sailed 
on wae 1Sth - J a for her original destination, and there safely 
arrived and deliv argo under. the enhetituta fan_shartgr- 
Kighth : When ere doth offs une, the steamer was loaded, 
as described in the sixth finding, all parties had notice at once 
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that the steamer could;not earry the quantity guaranteed, where- 
upon Gomila, who was about to depart for St. Louis. left the mat-. 
ter in the hands of Bangston, of Forestier & Co., to arrange, 
instructing him substantialty as follows : 

“T have no doubt this matter can be arranged with the 
owners, and anything you do to protect me I will be satisfied 
with. If seems to me the best way to arrange the matter would 
be to telegraph to the owners that if they will take the cargo off 

our hands at twenty-eight one and one-half pence, as 
386 agreed upon, no one will be injured and I will be satis- 

fied ; but in case they do not do this then all that I ask 
is to be made whole in my contract, and you can make negotia- 
tions to that effect.’’ 

Forestier & Co. cabled their vorrespondence, as follows : 

‘ “Deronda. We have shipped 9,600 quarters ; reply if in 
order or not. Whatdo you propose? Cable at once.” 

And received answer, July 21, to refuse Deronda; and De- 
Wolf & Hammond cabled claimants as follows: 

‘* JUNE 301TH. 
‘*To Culliford & Clark, Sunderland : 

‘* Deronda loaded carries 9,635 quarters; cargo sold not less 
than 10,000 quarters. Copenhagen, 28-3; present value, 25; 
buyers refuse acceptance, as cargo falls short. Charterers hold 
~~ owners. A cable messag?- 


_——— — - & 


his. reasons for insisting on a guarantee the aforesaid contract | 
with Forestier & Co., which was produced and read, and Gomilg — 
9 


te value grain. CLARK.” 
_ Compromise; PAY "A PEIFORD & 
Borded" (signed) ate «JULY isT. 


‘ To Culliford & Clark, Sunderland : 


. gurvey- 
nize + 170 tons coal ; sur ‘ 
065 tons maize ; * vantage New 

“ Cargo oD —_ pip full all a eS; Copenhagen, 

ors refuse (os jd, June loading ; shippers cargo 28.3 cil: 5 1 


or owners Oy mixed, sail 
obs., you paying iter oe Cargo maize No. 2 ' 
can do. Which do a n you for sam 


e! 

OND.”’ 

grade, reed Bony DEWOLF & HAMM 
! 4G igne 


: was made : ‘ 

| which the folly 0 _ «sume 

wa ae t, 3d. off. If ordered to continent 
port of call, 10 per cent. additional. 

‘* (Signed) DEWOLF & HAMS 


T 
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It does not appear that charterers at the time had any 
knowledge of these dispatches. 
387 Ninth: Negotiations were opened and continued be- 
tween the parties with a view to compromise, but without 
result until July 5th, on which day Forestier & Co. notified 
Gomila & Co. that they refused the cargo because it was short, 
and their buyers in Copenhagen had declined to accept it. 
They claimed damages of Gomila & Co. for violation of the con- 
tract of sale, consisting in the loss of their commissions, amount. 
ing to $3,194 39, which Gomila & Co. paid. 

Tenth : From July 3d to July 5th, Gomila & Co. telegraphed 
to some of the best known dealers in England and France, for 
quotations and offers. The best offer was twenty-three shilliugs, 
ordinary terms, or twenty-four shillings, rye terms (shippers 
guarantee-sound condition on arrival). Libellants then decided 
to sell the cargo on board at the shipper’s risk in the port of 
New Orleans, with the privilege of the charter, and so notified 
Messrs. DeWolf & Hammond, at the same time giving the 
owners the option of taking the cargo at the price to which it 
had been sold to Forestier & Co. 

Eleventh : On the sixth day of July the ship’s agents noti- 
fied Gomila & Co. that they would take out coal and make room 
for the balance of the cargo, and that the ship would be made 
ready by the 7th. Gomila & Co. refused this proposal. In the 
meantime Gomila & Co. had given notice in the daily papers 
published in New Orleans, that the cargo would be sold at pub- 
lic auction to the highest bidder for cash, on July 7th, by one 
of the licensed auctioneers of the city. Against this proposed 
sale the agents made public protest on the part of the steamer, 
both on July 6th and 7th. Thesale, however, took place, as adver- 

tised, and the 9,635 quarters then on board were sold for 
388 $29,622 84 to A. Carriere & Sons, with privilege of the 

charter. A. Carriere & Sons afterwards sold the cargo, 
with privilege of charter, to J. B. Camors & Co., and the latter 
in turn resold to Forestier & Co., for the sum of $40,422 00. 
The charter to Gomila & Co. having been destroyed by De Wolf, 
they made protest for substitute, and then for want of such 
charter used copy of one issued to Forestier & Co. to make title. 

Twelfth: On July 13th, the stowage of the Deronda having 
been inthe meantime rearranged, and a large quantity of coal 
and water, the latter from the ballast tanks, having been taken 
out, the Deronda was again tendered to both Gomila & Co. and 
to Forestier & Co., demanding balance of cargo. This was fur- 
nished by J. B. Camors & Co., and enough more grain was taken 
aboard to make over 10,000 quarters, with which the ship sailed 
on the 1Sth of Jaly for her original destination, and there safely 
arrived and delivered cargo under the substitute for charter- 
party provided as explained in finding 11. 
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Thirteenth: The cargo of the steamship Deronda was in- 
sured by E. Forestier & Co. in the New Orleans Insurance Com- 
pany, according to the following memorandum filed by the clerk 
of said insurance company: 


Memorandum. 


June 30—Entered July 13. Sp. pol. 6813. 8S. 8. Deronda, 
New Orleans to Elsinore, for orders to Copenhagen or Aarhons. 
with privilege of coaling ports, in name E. Forestier & Co., on 
82,588.24. bushels corn (No. 2 mixed), sail grade, in bulk and 
ship’s bags, F. F. P. A. E. C. value, $48,950, at 2 per cent. net ; 
prem., $997 net. | 

Do. Sp. pol. 6814. Same on 82,588% bush. (No. 2 
339 mixed) corn, sail grade, in bulk and ship’s bags, F. F. P. 
A. E. C. ; capital, 5,175, at 2 net; pr. $103 56 net. 

E. Forestier & Co. never assigned these policies until they 
sold the exchange drawn by them against the rearranged and 
complete cargo (of which they, as aforesaid, became purchas- 
ers), to the Union National Bank, and then they endorsed said 
policies over to said bank. The testimony does not show that 
there was any other insurance taken out on said cargo except a 
reinsurance for 10,000 franes, taken by the Teutonia Insurance 
Company on June 28th, 1885, in favor of the New Orleans Insur- 
ance Company, which reinsurance was cancelled by the Teutonia 
Company when, about July 5th, the manager of the Teutonia 
Company learned that there was trouble about the cargo, and 
that the owners were going to discharge coal and water for more 
cargo. 

Fourteenth : The carrying capacity of the Deronda for grain 
on voyages from New Orleans to Europe, when properly fitted 
out, was over 10,000 quarters, and she had on a previous voyage, 
with 224 tons of coal in her bunkers, safely carried a cargo of 
10,253 quarters of grain, but as she was fitted out and prepared 
and tendered in the manner hereinbefore found to Gomila & Co. 
on June 28th, 1883, she could not with safety, under maritime 
and underwriters’ rules, carry a cargo of 10,000 quarters, and 
she failed to receive such cargo, as hereinbefore found. By this 
failure the libellants lost the advantage of their said sale to For- 
estier & Co. 

Fifteenth: Corn is a perishable article in shipping, 
390 both as to time and transit, and is always at risk in voy- 
ages across the ocean, particularly if it remains in the port of 
New Orleans under the heat of a July sun beating on the decks, 
in which case the risk is increased every day it remains in port. 

Sixteenth : The sale of the cargo at public auction was 
fairly conducted, and, under the circumstances, was necessary 
and proper for the protection of the rights of all parties. 
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Seventeenth : By the inability and failure of the steamer to 
receive when first tendered to Gomila & Co. a cargo of 10,000 
quarters, they suffered loss, as follows: 


ist. Amount of commission paid Forestier & Co.... $3,194 29 
2d. Loss on 9,635 quarters (82,5882, bushels) of 

corn, being the difference between the price 

of the sale to Forestier & Co. and the sale at 

auction to Carriere & Sons .............ccccee eeees 20,549 39 
3d. Loss on 365 quarters (3,126 bushels)............... 250 08 


a 


Making a total loss to Gomila & Co. by the failure 
aforesaid of twenty-three thousand nine hun- 
dred and ninety three and ,/,5; dollars............ $23,993 76 
Eighteenth: That although J. H. ‘V. Culliford was the sole 
owner of the ** Deronda,”? and the firm of Culliford & Clark, 
composed of said J. H. W. Cullifore and John 8. Clark, defend. 
ants herein, was really the mavaciug agent of said owner, yet 
the fact is, as shown by the evide e¢, that the said Culliford & 
Clark held themselves out and deait with the libellants in rela- 
tion to the said ** Deronda,” as ow: ers thereof, and therefore are 
liable on the said charter-party as owners to the libellants for 
ali damages arising from the default under said contract. 
And the court does find, as couclusions of law, as follows: 
391 Ist. That under said charter party the defendants were 
bound under their guarantee to see that when the De- 
ronda was tendered to the libellants for loading that she was 
fitted, prepared, and arranged so as to be able to carry not less 
than 10,000 quarters of grain under underwriters’ and maritime 
regulations. 
2d. That the said defendants were charged with full notice 
in law of the special objects and purposes of libellants in effect- 
ing said charter, and therefore are liable to the said libellants 
for the amount of damages suffered by the latter from inability 
to sel. and deliver under the grain contract with Forestier & Co. 
3d, That the amount of such damages was the sum of 
$23,993 76 dollars. 
4th. That libellants should have judgment for that amount, 
with legal interest from June 30th, 1883, against the defendants 
aud against the sureties on the release bond in attachment. 
Considering the aforesaid findings of fact and law, and the 
same being in favor of libellants and against defendants, it is 
ordered, adjudged and decreed that the libellants, A. J. Gomila 
and Larned Torrey, composing the firm of Gomila & Co., do 
recover from the respondents, J. H. W. Culliford and John 8. 
Clark, composing the firm of Culliford & Clark, the sum of 
twenty-three thousand nine hundred and ninety-three dollars 
and seventy-six cents (#23,993 76) damages, with 5 per cent. 
interest from 30th June, 1883, till paid, and costs of suit. 
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And whereas the steamship Deronda, the property of the 
respondents, had been seized under the writ of attachment issued 
in the cause, but said seizure was released and the vessel res- 
tored to the owners on giving bond and security according to 
the law— 

It is further adjudged and decreed that J. H. W. Culliford 

and John S. Clark, copartners under the firm name of 
392 Culliford & Clark, owners of said steamship, as principals 

on the release bond (by G. H. Eldridge, master, and their 
lawful bailee), and Thos. D. Miller and Emile L. Carriere, of 
New Orleans, as sureties on said release bond, be condemned in 
solido to pay the foregoing judgment, interest and costs. 

Judgment rendered February 28th, *85. 

(Signed ) DON A. PARDEE, Judge. 


By the court in explanation : 

In the foregoing findings-of fact I have kept in view the 
issues made by the parties only, which are: 

lst. Ownership of Deronda. 

2d. Transfer of charter. 

3d. Compliance with guaranty. 

On these points I have found the facts fully, perhaps more 
in detail than necessary. 

As the pleadings present no issue of stevedore’s charges or 
bad stowage, I have made no findings on those points; besides, 
by the terms of the contract, charterers were not to be respon- 
sible for storage. 

I havealso omitted certain requested findings. As to what 
does not appear in the findings is presumed not to have appeared 
in the evidence. 

The findings show how far I have considered letters and 
telegrams passing between defendants and their New Orleans 
agents. 

All evidence of negotiations and declarations of the parties 
prior to the execution of the charter were admissible to show 
that the defendants had notice of the special inducements of 

the libellants to enter into the contract; and evidence of 
393 theconduct and declaration of the parties subsequent to 

the breach was admissible to show what each did to save 
himself and others from damages, and so far as I have admitted 
the letters and telegrams passing between defendants and their 
agents. 

As to the law of the case I agree with the district judge, as 
I have on the facts, except as to the quantum of damages. 

On this it seems to me that under the circumstances, where 
the cargo was liable to spoil and where the defendants would do 
nothing, and the libellants’ title not only denied, but they could 
not be sure of making delivery, the libellants, even if they were 
financially able, were not bound to attempt to carry the cargo. 
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A sale at auction, whereall parties could protect their interests, 
was fair to all concerned. If at that sale the price was lower 
than a clear cargo, certain of delivery, would have brought, it 
is attributable to the conduct of defendants, who did nothing to 
protect themselves, and embarrassed the libellants in trying to 
straighten out complications. 

What efforts were made to obtain modification of findings 
and additional findings is apparent from the record, and resulted 
only in the memorandum “in explanation,” and five ,bills of 
exception. 

Bill of exception No. 1 is printed on page 228, et seq., and 
in fact incorporates into the record an additional list of facts 


as findings of fact by the court. 


FIRST. 
That Gomila & Co. charged and collected from the Deronda 
for loading, $524 59 as stevedore charges under the stevedore 


stipulation in the charter-party. 


SECOND. 

That all Gomila & Co. really paid or expended was $352 09 
to their own employees, Alfred and Neeb, making a fraudulent 
overcharge of $172 50. 

THIRD. 

That Alfred and Neeb were neither of them regular steve- 
dores; that Alfred was a clerk of Gomila & Co., and for a short 
time previous had been clerk, then weighmaster on one of 
their floating elevators; that prior to April, 1883, the then cur- 
rent year, he had been a drummer for a commercial house sell- 
ing stationery in St. Louis and New Orleans, and had been on 
the elevator as clerk only about three months, and ‘‘did not eall 
himself « practical stevedore.’’ ‘That Neeb was not a regular 
stevedore, but worked in grain tramming and grain sacking. 
‘‘ He was grain stevedore and bad been engaged in that business 
about fourteen yvears,’’ (this latter sentence was injected into. 
the bill by the judge before he would sign), ‘‘he had also, a 
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bar-room and grocery in the city, which he kept himself, and 
had kept for ten or twenty years past.” 


FOURTH. 


‘* That on the — July. 1883,’’ (the record, page 172, depo- 
sition of John Beatie, shows that this date should be prior to 
July 4th, 1883), ‘* the captain of the ship emploved John Beatie, 
a regular stevedore, to break out a portion of the cargo in the 
between decks to get at the coal bunkers, and in doing so Johu 
Beatie testified that he found that the cargo bad not been prop- 
erly stowed ; other evidence tended to show that the cargo had 
not been properly stowed, and thereupon the court ruled that 
the several findings of fact as above set forth were true and 
correct.”’ 

Then follows what, considering the averment in the libel of 
complete performance of all of the stipulations of the charter- 
party by the libellants, and that libellants were in no fault, is a 
most extraordinary ruling or ‘finding of law,’’ 


‘That while making said findings of fact at the request of 
defendants’ counsel, the court has disregarded the same and 
given no legal effect thereto, because the pleadings presented no 
issue under which the said facts could be considered legal evi- 
dence.’”’ To this ruling the defendants naturally excepted. 


Bills of exception Nos. 2, 3, 4 and 5 (record, 230, et seq.) were 
also taken, and will be referred to in the argument of the issue 
of daw, and, if of no other service, illustrate well the difficulty 
involved in ever bringing the real case up to this court under 
the present system of trial and appeal, upon only so much of 
the case as the circuit judge is willing shall come here, and 
also cast some light upon the manner in which the circuit court 
dealt with facts and how his decree was arrived at. 


ASSIGNMENT OF ERRORS. 


FIRST. 
The court erred in making a decree of any kind against 
the defendants. Upon the facts, as found by the court, the libel 
should have been dismissed and libellants decreed against. 
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SECOND. 

The court erred in holding that Gomila & Co. were the 
charterers of the vessel after the 29th of June, 1883, when For- 
estier & Co. had accepted the documents relating to the cargo 
and surrendered the Gomila & Co. charter-party and chartered 
the ship themselves as found in the seventh finding of facts by 
the court, and in not holding that after that change in charterers, 
it was too late for orestier & Co. to reject the cargo, even if it 
was short of 10,000 quarters on the 30th of June, 1883. 


THIRD. 

The court erred in finding, as matter of law, that the alleged 
grain contract between Gomila & Co. and Forestier & Co. was ever 
a part of the charter-party, or that the owner of the sbip ever 
became directly or indirectly liable for any default in the grain 
contract, and that time was the essence of the charter-party. 


FOURTH. 

The court erred in ruling, under the facts as found by the 
court, that there was any default in the performance of the 
alleged grain contract warranting any refusal on the part of 
Forestier & Co. to accept the cargo or allowing Gomila & Co. and 
Forestier & Co. to agree to the revision of the grain contract to 
the prejudice of the owners of the ship on which the cargo was 
laden, 

FIFTas. 

The court erred in not recognizing tbe sale of the cargo of 
grain from Gomila & Co. to Forestier & Co. as a contract made 
within the jurisdiction of Louisiana and governed by the law 
of that state, both as to construction and the sufficiency of cause 
for refusal of vendee to accept the property sold, and in not 
giving effect to law of Louisiana on that subject, in force at 
that time, as a part of the contract. 


SIXTH. 
Taking and accepting the findings of fact, as made by the 
circuit court, particularly in the twelfth finding, as true, the 
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court erred in finding as a conclusion of law that the ship made 
default under the stipulations of either the cancelled charter- 
party to Gomila & Co., or the subsequent charter-party to Fores- 
tier & Co.-—‘‘ Steamer is guaranteed to carry not less than ten 
thousand quarters of 480 lbs.’’—for by that finding the ship did 
carry and deliver that cargo. It not being in the contract that 
the ship should have that cargo on board and sail in the month 
of June, 1883, sixteen running days, Sundays excepted, being 
allowed for loading and discharging, time not being the essence 
of the contract of the ship. 
SEVENTH. 

The court erred in holding as matter of law that under the 
Stipulations common to both the cancelled and new charter- 
party to Forestier & Co., whereby the charterers were to appoint 
the stevedore and stow the cargo, the owners of the ship were 
at fault or liable for the result of fraudulent and improper stow- 
agé by the bar tender and commercial drummer imposed on the 
ship by Gomila & Co., as stevedores, and in not considering and 
giving effect to the findings of fact set forth in defendants’ bill 
of exception, No. 1, Rec. 228, et seq. 


EIGHTH. 


That the court having taken upon itself to depart from the 
exact terms of the written contract of the charter-party, and 
changed its construction as written, by alleged effect of extra- 
neous circumstances alleged to surround or be connected with 
the execution of the written contract, every such extraneous 
fact so used to change the written contract was and is an “ ulti. 
mate fact’’ that should come to this court, in order that this 
court may deal therewith (construction of contracts at all times 
being matter of law). The court erred in not finding facts as 
requested in defendants’ bills of exception Nos. 2, 3 and 5, as the 
same are of record in the cause; and particularly for the reasons 
and excuses set forth in said several bills of exception, and the 
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grounds of refusal stated by the court in said bills of exception. 
The court having in no part of its findings found specially that 
the ship covenanted to take on board 10,000 quarters in the 
month of June, 1883, yet making up its decree as if such fact had 
been specially found from extraneous circumstances de hors the 
written contract. 

NINTH. 

That if the findings of fact as found, show a breach of any 
existing charter-party, in which Gomila & Co. were charterers, 
the court erred in the measure of damages awarded, and in the 
law governing the measure of damages in case of breach of char- 
ter- party contracts. 

TENTH. 

The court after finding that Forestier & Co., were the ven- 
dees in the grain purchase contract of June 7th, 1883, set out in 
the first finding of fact, and by implication, finding that Fores- 
ter & Co., as vendees, lawfully refused to accept delivery, or 
carry out the sale, erred in allowing against the owner of the 
ship the sum of $3,194.29, ‘‘amount of commission paid Forestier 
& Co.,’’ as set forth in the seventeenth finding of fact, being, 
as appears by the finding, commission allowed to a vendee for 
his own commissions on his own purchase, on a contract of pur- 
chase of merchandise that, according to the finding of the circuit 
court, was never consummated and never affected any tradition 
of property so as to vest title iu Forestier & Co., to whom it is 
alleged the commission was paid by Gomila & Co. 


ELEVENTH. 

The court erred in finding that the sale of the cargo at pub- 
lic auction, on July 7th, 1883, as found in the sixteenth finding 
of facts, and as shown by the proces-verbal of Sale, made part of 
the libel under the circumstances under which it was made 
‘was fairly conducted, and under the circumstances, was nec- 
essary and proper for the protection of the rights of all parties,” 
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and that such sale, so made and announced by the auctioneers, 
to be cargo on board appellants’ vessel, with both the right to 
possession of the goods and charter of vessel in dispute, the ven- 
dors announcing charter-party broken, and not themselves, the 
charterers, named in the only charter-party then in existence, 
was a fair open sale of merchandise, from which the market value 
of 9635 quarters of corn in the market of New Orleans, could be 
fixed or ascertained as data upon which damage in this case 
could be computed if any damages were due. 


TWELFTH. 


The court erred in decreeing against appellants, $20,549.39, 
as damages for ‘‘ loss on 9,635 quarters (82,588 2-56 bushels), of 
corn, being difference between price of the sale to Forestier & 
Co., and the sale at auction to Carriere & Sons,” and also in de- 
creeing $250.08 ‘“‘loss on 3,126 bushels.’’ The latter finding 
being wholly unsupported by any finding of the market value of 
that quantity of corn, either in New Orleans or European 
ports, to which the ship could be ordered under the terms of the 


charter-party. 
THIRTEENTH. 


The court erred in not dismissing the libel on the facts as 
found and lawful construction of the charter-party contract. 


FOURTEENTH. 


If the construction of the grain contract between Gomila & 
Co., and Forestier & Co., was, and is, the only matter of conten- 
tion, and there being no contention whether the ship carried the 
stipulated cargo, nor concerning rate of freight for carriage and 
delivery, shown in the findings of facts, the case is not a case of 
admiralty cognizance, and should have been dismissed for that 
reason, even if Gomila & Co. were the charterers, in fact, at the 
time when the contention arose. 


eo. 
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BRIEF OF ARGUMENT. 


Gomila & Co. were not the charterers of the Deronda after the 
surrender of their charter-party to Forestier & Co., and after the new 
charter-party to Forestier & Co., on the 29th of June, 1883, could 


, not be reinstated as charterers without the consent of the owners 


of the Deronda, or the decree of a court of equity. 


Parties to actions on charter-party contracts must be the 

contracting parties named in the contract. 

2 Chitty on Pleadings, 11th American edition, 221, (note). 

Abbott on Shipping, 5th edition, 165, et seq. 

2 Taunton, 414; 1 Camp. 532; 4 Taunton, 4-52. 

Assignees of stolmes vs. Bowles et al., 10 East. 279. 

Moores vs. Hopper, 2 Bosanquet & Pullen’s N. R. 411. 

Morrison vs. Parsons, 2 Taunton, 407- 

Meyer vs. White, 7 Carrington & Payne, 41. 

Robson vs. Drummond, 2 B. & Ad. 308. 

Grace thimble vs. Hunter, 12 Adolph. & Ellis, N. 8. 310. 


It isin fact an unquestioned rule in pleading. 


According to the seventh fiuding of facts, the act of Fores- 
tier & Co., acting with the knowledge of Gomila & Co., in sur- 
rendering the Gomila charter-party and taking a charter-party 
for the same cargo, for the same voyage, had changed the legal 
relation of the owners to the parties and this cargo. Gomila & 
Co. were no longer the charterers. The ship could not be held 
to two charter-party contracts at the sametime. Nor could Go- 
mila & Co. make themselves charterers again without the con- 
sent of the owners of the Deronda. Forestier & Co., in making 
this change of parties, acted with the knowledge of Gomila & Co., 
and the owners of the Deronda had the right to consider them 
the agents of Gomila & Co., for the purpose of making the 
change, as by the terms of the alleged agreement between Go- 
mila & Oo. and Forestier & Co., both the cargo and charter-party 
were to be the property of Forestier & Co. Nothing short of 
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consent of ali parties or a decree in equity on a sufficient bill 3 
could put Gomila & Co. back into the legal status of charterers 
of the ship. At the date of the commencement of this suit Go- 
mila & Co. had no charter-party upon which they could bring any 
action. 

It is not pretended that Forestier & Co. ever transferred their 
charter-party back to Gomila & Co., at the time they pretended to 
reject the grain contract. On the face of the findings and record 
it appears that Forestier & Co. never re-delivered the cargo to 
Gomila Co., but held it in their control all of the time by hold- 
ing without intermission the character of charterers of the De- 
ronda for the voyage. 


The last clause in the eleventh finding is curious and sig- 
nificant evidence of collusion of Gomila & Co. and Forestier & Co. 
against the owners of the ship. ‘‘ The charter to Gomila & Co. 
having been destroyed by De Wolf, they made protest for substitute, 
and then, for want of such charter, used copy of one issued to 


Forestier & Co., to make title.’ 


If this was not a trick to bring about a small price at the 
proposed auction sale, why did not Forestier & Co. endorse over 
their charter-party to Gomila & Co. or the purchaser? It was ap- 
parently fraud, with no attempt at concealment or disguise, to 
hold the charter-party against all purchasers, to force a sale to 
themselves. 


At the auction sale a cargo under the legal control and 
direction of Forestier & Co., by the terms ofa a charter-party, in 
which they were charterers, was offered for sale, and Forestier & 
Co., who wanted a cargo, stood by and allowed the cargo to be sold 
for a gross sum of $30,557.60, or as the auctioneer says, thirty-seven 
cents a bushel, on the 7th day of July, and yet pretend to have 
bought the same cargo after it had nominally passed through the 
hands of Carriere & Sons and J. B. Camors & Co., for $40,422.00, yet 
the circuit court found the auction sale a fair sale, determining 
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the market value of corn in New Orleans.. We respectfully sub- 
mit that taking the facts as they appear in the pleadings and 
findings, it is clear that the charter-party was in Forestier & Co., 
when the ship was loaded, and that neither Gomila & Co., or For- 
estier & Co., ever intended that Gomila & Co. should be reinstated 
as charterers. It is manifest that both firms were in collusion 
to wrong the owners of the ship for their own profit and ad- 
vantage in damages to be recovered from the owners. 


It is not pretended that there was any fraud in the cancel. 
lation of the Gomila charter-party, or in the execution of the new 


one to Forestier & Co. 


If for the purpose of argument, it is admitted that the cir- 
cuit court could resurrect the extinguished Gomila & Oo. char- 
ter-party, and deal with it as in force, in disregard of the new re- 
lation between the owners of the Deronda and Forestier & Oo., 
the record does not sustain or warrant any decree against the 
appellants on either of the charter-party contracts. 

The construction of the charter-party contract is a question 
of law, to be determined by the text of the contract as written. 


g’k The court committed manifest error in construing the char- 
ter-party as a contract in which there was a covenant that the 
ship would take on board 10,000 quarters of corn during the 
month of June ; that is, that there should be read into the stipu- 
lation ‘‘steamer is guaranteed to carry not less than ten thousand 
quarters of 480 lbsdt=g@ he additional covenant, ‘‘and to take the 
same on board before twelve o'clock midnight, of the 30th of June, 
1883,” 


That is, anew covenant that the time when the loading 
should be completed was made the essence of the contract and 
the limit of performance as an express time covenant, was mid- 
night of the 30th of June, 1883. 
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The first objection to this construction is that the libellants 
did not claim this construction in their libel, and never declared 
on any such covenant ; not one word of any such construction 
een be found in the libel. 


It is both a finding of fact and an admitted fact about which 
there is no contention, that the ship did take on board, carry and 
deliver more than 10,000 quarters on that same voyage. 


The next objection, to this conclusion of the circuit judge 
is, that neither of the charter- party contracts as written will bear 
that construction as matter of law. 


From one end of the contract to the other, there is nota 
single mention of the time when any act shall be done ; no time 
for the commencement of loading is fixed; no time when load- 
ing shall be completed is fixed ; on the contrary, sixteen running 
lay days (Sundays excepted) are given to charterers within which to load 
or unload the ship, and ‘* ten days on demurrage ’’ are provided 
for in additon to the stipulated lay days; no date for sailing on 
the voyage is fixed by the contract, or attempted to be covenanted 
for; no date for the completion of the voyage and delivery of 
the cargo at the port of delivery is mentioned or stipulated in 
either of the contracts, yet the court construed time to be the 
essence of the contract in the particular of the time within which 
the cargo should be received on board, in violation of every 
known and honored rule for the construction of contracts, set- 
tled centuries ago. 


| 
| 
| 
: 
| 
| 


The circuit court could not lawfully make time the essence 
of this coutract from anything written in the contract itself. 


It is not enough to make time the essence of a contract that 
the parties should name the time of performance in the contract, 
but it must appear from the contract itself that they really in-> . 
tended to make such time a real element and consideration @ , 
their agreement. 
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Bernard vs. Lee, 97 Mass. 92. 

Seton vs Slade, 7 Ves. 265. 
Hepburn vs. Dunlap, 1 Wheat. 196. 
Brasheer vs. Gratz, 6 Wheat. 533. 
Taylor vs. Longworth, 14 Pet. 174. 
Fuller vs. Hovey, 2 Allen, 325. 
‘Goldsmith vs. Guild, 10 Allen, 241. 
Kirshof vs. Voss, 67 Tex. 320. 
Watson vs. Walker, 67 Tex. 651. 


Where no specific time for loading is named in the charter- 
party reasonable time is the true construction. 
Adams vs. RKoyai Mail Steam Co., 5 C. B. N. S., 492. 
Huns vs. Dreesman, 23 L. J. Exch., 210. 
Chitty on Contracts, 433. 


There might, perhaps, be occasion to discuss what law 
governs the construction of this contract in this particular, and 
whether the rule in equity applies, if any time had been stipu- 
lated, and this court had not, in the case of Watts vs. Cumors, 115 
U. 8., 353, held that courts of admiralty administer the rule 
as laid down in equity and under that rale, refused to enforce 
the provisions of express statutes of Louisiana governing con. 
tracts in Louisiana, where the contract was made and broken in 
that state. The Camors and Gomila of that case are the Camors 
and Gomila of this case. 


If it was permitted by law to consider the antecedent and 
surrounding circumstances to modify, enlarge, or restrict the 
term of a written contract, where there is no ambiguity in the 
writing itself, there is nothing in the surrounding circum- 
stances to warrant or justify the action of the circuit court. 


At the time when negotiations commenced, that is, on the 


/ ¢ th of June, the ship was not in port, but prosecuting a voyage 


from a distant sea. It was not known when she would arrive at 
New Orleans. 
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The vessel had a cargo; its precise nature and quantity were 
unknown to all parties in New Orleans. They did not know how 
mach time would be consumed in discharging the cargo to be 
brought in on the ship, or whether the ship would arrive in 
time to discharge in June. The agents of the owners were not 
able to determine, from all of the knowledge of the ship in their 
possession at that time, whether the ship could carry 10,000 quar- 
ters of corn, nor how wuch space must- be reserved for coals; 
whether the ship coaled en route, or went through without coal- 
ing on the contemplated voyage. Gomila & Co. were to be the 
shippers and stow the cargo. The ship owners, if possessed 
of common caution or common sense, would not enter into a 
warranty that Gomila & Co. would be honest in their loading 
the ship, or put themselves in a position where they might be 
made liable on a covenant by the rascality, indifference or neg- 
ligence of Gomila & Co. 


After the ship arrived, the situation did not change. It 
was then the 18th of June. The inward cargo was on board to 
be discharged. ‘The findings show that it required ten days to 
discharge the ship. After the discharge of the cargo, the ship 
must be dunnaged and ceiled to fit it for a grain cargo. The 
master was doubtful when the ship could be got ready, and in 
great doubt whether the ship would carry the cargo. A storm 
might wreck Gomila’s grain elevator. The steam machinery 
on the floating elevator might fail or be wrecked, and become 
useless, and compel the loading to be done by ordinary means, 
and the slow process of hand labor. All parties agreed that it 
tested the ship to its full capacity to carry the cargo, and that 
there must be honest and careful stowage. It took all of the cun- 
ning and interested logic at the command of Gomila to overcome 
the apprehension of the master, that‘ the ship could not carry 
the cargo and sufficient fuel to reach the nearest available coaling 
station, at which he could obtain fuel to complete the voyage. 
Gomila & Co. were eager for the charter-party. For them there 
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was no other available vessel in port. The owners were re- 
luctant to charter, and dissatisfied with the rate of freight. It 
is pretended, even found as a fact by the court, that the master 
and the agents of the ship knew the terms of the alleged grain 
contract, and that the corn market had declined below sixty 
cents per bushel. 


Is it possible, considering the ordinary caution of men 
entering into onerous contract obligations, with all of these 
conditions, many of them under the control of Gomila & Co., the 
proposed charterers, others subject to the rule and control of 
chance and accident that the owners could not direct or con- 
trol, when continuous rainy weather alone would have rendered 
the loading impossible, that the owners would have bound 
themselves or the ship in a contract warranting the charterers 
against their own rascality, accident, the elements, or any loss on 
a gambling grain contract for the entire cargo, in a stipulation 
warranting that the charterers would have the fall cargo on 
board in June. 


Does the stipulation for lay days and demurrage import 
nothing in coustruing the contract as written? Is there nothing of 
inference as to the real intention of the parties that the execu- 
tion of this Gomila charter-party followed as the result of previous 
conversations and telegrams, during which the court finds that 
the grain contract of June 7th was exhibited and made the 
subject of conversation, and if is said made part of the repre- 
sentation of Gomila; and yet, when the parties come to chrys- 
talize their negotiation into a solemn written instrument, there 
was no warrant that the grain should be on buard in Jane writ- 
ten into the contract; or in the fact that on the 29tb of June, 
when Forestier & Co., the pretended purchasers of the cargo and 
charter-party, surrendered the Gomila charter-party, knowing 
that the grain was not all on board, they did not demand in the 
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charter-party given them a warrant that the ship would have 
the cargo all on board in June? 

‘There is not one word of finding of any usage of the port 
of New Orleans or of trade in grain cargoes by which any such 
warranty can be incorporated into the contract, even if the law 
allowed usage to change the written contract, as the circuit 
court has done, or must have done, to warrant any decree 
against the appellants. 

The task of analysing the record to ascertain how the court 
dealt with the case and how, in accordance with any known 
rule of law, it justified the decree entered, is not light, and 
necessarily, from the record made, involves much conjecture 
where there should have been certainty. 


It is probable thatthe circuit court made use of antecedent 
conversations, acts and negotiations between the agents of the 
ship and her owners and Gomila & Co., prior to the execution 
of the written contract, to modify the written contract subse- 
quently made, and carried into the written contract covenants 
not written intothe completed contract. This would seem in- 
credible if there were not special findings of fact immaterial for 
any purpose other than an attempted justification for changing 
and enlarging the written contract. 


The first finding is a special grain-contract between Gomila 
& Uo., sellers, and Forestier & Co., buyers, with the terms of 
a contract of the date of June 7th, 1583, long anterior to any 
negotiations for the charter. 


The second finding deals with the date of the arrival of the 
Deronda in the port of New Orleans on June 18th, 1883, with a 
cargo of salt and fruit, and finds DeWolf & Hammond agents of 
the ship. That ‘‘ Gomila & Oo., having the contract aforesaid with 
Forestier & Co., insisted on owners’ guarantee that the Deronda would 
carry 10,000 quarters of 480 lbs.’? There is nothing in this find- 
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ing of any warrant that the ship should have that cargo on 
board in June, 1883. 

‘Whereupon, the following cable dispatch was sent to 
Hammond, who was then in Europe, and in communication 
with claimants:’’ 


** JUNE 16th. 
‘To W. J. Hammond, Liverpool : 


_ ** Deronda. Am offered 5-6, Copenhagen, Aarhons, calling 
at Elsinore for orders. She mast be guaranteed to carry not 
less than 10000 quarters. Charterers to have power of cancel- 
ing charter-party if vessel is not ready to load eargo by 25th of 
June.’’ 

That on the 18th of June Hammond replied by cable: 

‘JUNE 18. 

‘*Fix Deronda 5-6 Aarhons. Guarantee 10,000 quarters, 
providing captain agrees. * * * ” | 

The third finding is that on: the 18th the agent and captain 
of the ship and Gomila & Co. consulted together concerning the 
capacity of the ship to carry 10,000 quarters, both parties reach- 
ing the conclusion that she could; and Gomila advised the 
master to cable the owners that she could carry the quantity. 
A cable message was made up by the master and DeWolf from 
Gomila’s code book, in which the court finds the master said : 
‘* The vessel will carry 10,000 quarters of grain if we coal at 
Halifax.’’ This is a mistake in fact, as the only telegram sent 
on the 18th of June was theone given in full in the same find- 
ing. (This error the court refused to correct, as set out in bill 
of exception No. 3, record, 231.) 


The substance of this cable of the 18th is, that the captain 
believed the ship could carry the cargo, and left question of 
chartering the ship for owners’ action and approval. On the 
19th, Hammond (partner of DeWolf) cabled De Wolf: 

‘‘ Fix Deronda, after hard work, owners accept your offer, 
but you must exclude Rouen * *.”’ 

There is in these findings and telegrams not one word of any 
guarantee that the ship should have 10,000 quarters on board 
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before the end of June. Therefore, the court found nothing of 
any such “guarantee ’’ discussed or negotiated prior to the com- 
pletion of the negotiations by the execution of written evidence 
of the contract finally settled on as the result and merging of 
all prior negotiations. 


It being impossible to find, from the negotiations and con- 
versations between the parties prior to the written contract, that 
there was ever any warrant that the ship should complete load- 
ing before the end of June, how did the circuit court construct 
the warranty injected into the charter-party by the court? 


The circuit judge was pressed by counsel to definitely state 
whether he had modified the contract by reference to the nego- 
tiations, telegrams and correspondence between the ship’s master 
and agents and the owners preceding the execution of the con- 
tract in writing. or the telegrams and correspondence between 
the same parties after the contract was reduced to writing. 
The only answer that could be obtained is found in the memo- 
randum ‘in explanation,’’ record, 227. 


‘‘The findings show how far I have considered letters and 
telegragis passing between defendants and their New Orleans 

ents. 

‘** All evidence of negotiations and declarations of the parties 
prior to the execution of the charter were admissible to show 
that the defendants had notice of the special inducements of the 
libellants to enter into the contract, and evidence of the conduct 
and declarations of the parties subsequent to the breach was ad- 
missible to show what each did to save himself and others from 
damages. Andso faras I have admitted the letters and tele- 
grams passing between defendants and their agents. 

‘* As to the law in the case, I agree with the district judge, 
as I have on the facts, except as to the quantum of damages.”’ 


Referring to the opinion of Judge Billings, the district 
judge referred to, prioted in full on page 192 of the printed re- 
cord, the court will find that both judges, while finding no la- 


tent ambiguity inthe written contract, resorted to correspondence 
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between the owners and their agents, and antecedent conversa- 
tions and negotiations’to import into the written contract a new 
and special covenant of warranty that the ship would take on 
board 10,000 quarters before the end of June, 1883, when there 
was no such covenant written in the deed. This course was in 
express violation of the rules of construction of contracts in 
writing, in every state in the Union, iu fact, of all reputable 
systems of law of any country. 


The rule of law relating to construction of contracts in wri- 
ting is, that unless fraud, accident, mistake or ambiguity are set 
up in the proper form and in the proper tribunal, the construc- 
tion of writte contracts is matter of law to be applied by the 
court, and the intention of parties must be ascertained from the 
written terms of the contract itself. This has been too long set- 
tled to require citation of authority. 


All prior negotiations are merged in a subsequently written 
contract ; such written contract ‘‘is presumed in law to express 
the final understanding of the parties.’’ ‘If the contract did 
not express the true agreement, it was the claimants’ folly to 
have signed it.”’ 

Brawley vs. U. 8., 96 U. 8. 168. 

Evidence of prior correspondence, conversations or negotia-- 
tions is inadmissible to alter or importa new obligation or cove- 
nant into a written contract. 


Cockburn vs. Alexander, ©. C. B. 791. 

Shire vs. Wilson, 5 Scott, N. R. 958. 

Smith vs. Jeffryes, 15 M. & W. 561. 

Ford vs. Yates, 2 Scott, N. R. 645. 

Lewis vs. Marshal, 7 M. & G. 729. 

Phillips vs. Briard, 25 L. J. Exch. 233. 

Hudson vs. Clunentson, 8 C. B. 213. 

Sotibichas vs. Kemp, 18 L. J. Exch. 56; 3 Exch. 105. 
Sinclair vs. Stevenson, 2 Bing. 514. 
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Farquharson vs. Barston, 4 Bligh, N. S. 560. 
Bromley vs. Johnson, 10 W. R. 303 (Exch). 
Emery vs. Parry, 17 L. T. N. 8. 320. 
Angell vs. Duke, 32 L. T. N. 8. 320. 


The same rule obtains in the United States, and except in 

ease of fraud, accident and mistake, is the same in equity. 

Brawley vs. U. 8., 96 U. 8. 168. 

Willard vs. Tayloe, 8 Wall. 557. 

Forsythe vs. Kimball, 91 N. 8S. 291. 

The Delaware, 14 Wall. 579. 

Bliven vs. New England Screw Co., 23 How. 420. 

Allericks vs. Ford, 23 How. 49. . 

Grace vs. Insurance Co., 109 U. 8. 278. 

Railroad Company vs. Howard, 13 How. 337. 

Bank of U.S. vs. Dunn, 6 Pet. 51. 

Sprect vs. Howard, 16 Wall. 564. 

Brown vs. Wiley, 20 How. 442. 

Brown vs. Spofford, 95 U. 8S. 474. 

Martin vs. Cole, 104 U.S. 30. 

Renard vs. Lampson, 2 Kernon. 

N. Y. Court of Appeals, 561. 

Bedford vs. Flowers, 11 Humph. 242. 

Warren Academy vs. Starrett, 3 Shep. 443. 

Goodloe vs. Hart, 2 La. 447. 

Adums vs. Gaynard, 5 N. 8. (La.) 249. 

D’ Aquin vs. Barbour, 4 La. Ann. 441. 

Ripley vs. Paige, 12 Vt. 353. 

Cook vs. Parkenson, 16 La. 129. 

Arnous vs. Darem, 18 La. 43. 

Labouve vs. Declouet, 19 La. 381. 

Boodey vs. McKenney, 10 Shep. 517. 

Jarvis vs. Palmer, 11 Paige, 650. 

Renshaw vs. Gans, 7 Barr. 117. 

Elmaker vs. Ins. Co., 5 Barr. 183. 
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Whitney vs. Lowell, 33 Maine, (3 Red.) 318. 
Smith vs. MeCall, 1 MeCord, 220. 

Airey vs. Brig Ann C. Pratt, 1 Curtis, Ct. Ct. 395. 
Perrine vs. Cheeseman, 6 Hulst. 174. 
Hanson vs. Stetson, 5 Pick. 506. 

Pierson vs. Hooker, 3 Johns. 68. 

Bradley vs. Anderson, 5 Vt. 152. 

Coon vs. Knap, 4 Selden (N. Y.), 402. 
Gardner vs. Chase, 2 R. I. 112. 

Esser vs. Ins. Co., 16 Pick. 502. 

Driscoll vs. Fisk, 21 Pick. 217. 

Keller vs. Webb, 126 Mass. 393. 

Black vs. Batchelder, 120 Mass. 171. 

Lewis vs. Thatcher, 15 Mass. 431. 

Lee vs. Ins. Co., 3 Gray, 583. 

Conner vs. Clark, 12 Cal. 168. 


We have made this liberal citation of ,authorities to show 
that the doctrine is old and general, and should not have been 
overlooked in the lower courts. , 


The appellants had the right to believe that the circuit 
court would apply this rule of law to the evidence with which 
it was dealing. | 

The cases cited also establish the doctrine that the same 
rule obtains in reference to communications and negotiations 
between parties after a written contract has been entered into. 

Parties to contracts in writing cannot take uway from the 
courts the power and duty of construing their contracts when 
they are put in litigation, although, of course, courts will look 
into subsequent negotiations to ascertain whether the original 
contract has been modified by any new contract, the result of 
subsequent negotiations between the parties. No new contract 
is alleged in this case. 


If it is objected that the record in the cirenit court does not 
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show any bills of exceptions concerning the admission of testi- 
mony of antecedent correspondence, the answer-is, that the tes- 
timony went to the district judge under objections in a forum 
where no bills of exception are allowed. The same evidence went 
to the circuit court with the same objections by transcript. No 
human intelligence is equal to the anticipation of what any court 
will do with evidence ; both parties are usually equally surprised 
by the course of courts trying facts. 


If the system of trial of admiralty appeals under the exist- 
ing statute can be so construed that circuit judge sits as a mere 
referee to try the case upon evidence, otherwise than in accord- 
ance with well established rules of law, the system is worse than 
the bar believes it to be. Objection or no objection, the circuit 
judge was bound to try the contract by its own written terms, 
even if there had been oceans of evidence, contradicting every 


written stipulation admitted without objection. This is the doc- 
trine of Black vs. Batchelder, 120 Mass. 171, where the question 
was squarely made and determined. 

The decree iu this case could not have been reached, nor 
can it be sustained, unless a new covenant of warranty that the 
ship should have the 10,000 quarters on board in June, is adju- 
dicated into the contract. 


The fourth finding ef law is not very explicit or intelligible. 


‘If it means that the court enlarged the contract, it shows un- 


doubted error. If it means that because there was liability to 


. loss on the pretended grain contract, of which both parties had 
knowledge, or notice before the contract was put in writing, and 
_ that the owners of the ship accepted all risk of loss on the 


grain speculation, it is equally wretched law. 


The presumption of law is, that the liability to loss, by 


| somebody, if the grain was not on board before the end of June 
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having been, as the court finds, fally considered in the antece- 
dent negotiations, a warranty that the ship would have that car- 
go on board before the end of June was not written into the 
contract, because the ship Owners would not consent to be so 
bound in a charter-party into which they entered with reluc- 
tance. 


If it was admitted that the cireuit court did not err in the 
construction of the charter-party contraet with Gomila & Co., or 
in finding in effect that it was not cancelled by surrender, there 
is fatal error in the decree apparent on the record. 


Before finding the ship in default, the court should have 
found that Gomila & Co. had, in all things, fulfilled their cove- 
navt to furnish and properly stow the cargo within the time 
covered by the pretended warranty. 


The ship had carried and delivered 10,000 quarters on a 
former voyage; she did carry and deliver that quantity and 
cargo on the very voyage to which this contest relates. The mas- 
ter of the ship had arrived at the conclusion that the ship would 
carry the cargo only under the potent charm of Gomila’s logic. 
At the conference described in the third finding of fact, when 
the cablegram to the owners was made up from Gomila’s code 
book, all parties agreed that it was a full cargo for the ship; 
that she needed all of her stowage room for the cargo, and must 
carry short supply of coal at the outset of the voyage and there- 
fore must coal en route. 

No party to the deal knew better than Gomila that it was 
indispeusable that the ship should be well and skillfully stowed 
by the most competent stevedoring experience and skill. 


Under the terms of the charter-party Gomila & Co. had the 
appointment of the stevedore that the ship was compelled to 


44 


accept. Their obligation under the contract was to give the ship 
the services of both honest and competent stevedores. 


How was this covenant carried out? As shown in the facts 
found in the bill of exception No. 1, it was carried out by settinga 
paper peddler and the keeper of a rum mill to tumble the grain 
into the ship as it might happen to fall from the steam elevator, 
and swindling the ship by a rascally bill for what should have 
been the proper price for competent skill, bat which was never 
paid nor incurred by Gomila & Co. Considered either as a 
money or business transaction or performance of the conditions 
of the charter-party to be performed by Gomila & Co., there is 
no name too severe for its proper designation. 


The grain was sent into the ship by powerful steam ma- 
chinery, falling by gravity in cones under the hatches. Skill 
and honest care was necessary to move the grain so that it should 
be distributed not only to all parts of the hold, but to fill up 
under the beams so that there should be no waste space. Neeb 
was the weighmaster on the elevator, charged, as it appears by the 
15th finding of fact, with such particular attention and minute 
accuracy in weighing cargo as to note and report two /fifty-sixths 
of a bushel or two pounds in a cargo of over 9,635 quarters of 480 
lbs., which the court finds to have been 82,588 2-56 bushels. Neeb, 
therefore, if he had been a stevedore, was charged by Gomila & 
Co. with a continuous duty in weighing, that excluded all possi- 
bility of rendering any service in stowing the ship. 


The result of this fraudulent act of the charterers in bad 
stowage, was that they filled up the ship so as to leave out less 
thav eighty tons of the cargo that the ship would have taken if 
‘properly stowed. The court, in the same spirit in which it made 
its other findings, in the twelfth finding, concerning the re-stow- 
ing of the cargo, says: ‘* That a large quantity of coal and 
water, the latter from the ballast tanks, having been taken out,’’ 
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ete. ‘The addition of eighty tons to the cargo of a vessel of 1090 
tons, would make a scarcely perceptible difference in the immer- 
sion or the draft of the ship. In this finding we have the court’s 
understanding of the term ‘‘ large quantity.” 


There is no finding that the ship was properly stowed. On 
the contrary, the court, in bill of exception No. 1 (Ree. p. 229), 
further found: 


‘**That on the —— day of July, 1883, the captain of the ship 
employed John Beatie, a regular stevedore, to break out a part 
of the cargo in the between decks to get at the coal bunkers, and 
in doing so, John Beatie testified that he found that the cargo 
had not been properly stowed. Other evidence tended to show 
that the cargo had not been properly stowed.”’ 

The deposition of John Beatie, printed on page 172, ef seq. 
printed record, shows the wretched stowage, and how the full 
cargo was put into the ship by Beatie, and we believe may be 
properly referred to, to determine whether the court ruled cor- 
rectly in refusing to give any effect to the facts found in the 


first bill of exception. 


The only excuse for refusing to give any effect to the fact 
that Gomila & Co. stowed the ship badly is given by the judge 
himself in this bill of exception, he states that he ‘‘had disre- 
garded the same and given no legal effect thereto, because the 
pleadings presented no issue under which such facts could be 
considered legal evidence ;’’ and a still more incomprehensible 
excuse contained in the memorandum, *‘in explanation,’’ “‘ that 
by the terms of the contract, charterers were not to be respon- 
sible for stowage.’’ 


As to the reason given in the bill of exception, it is too 
specious to require attention. Since Watts vs. Camors, it is diffi- 
cult to tell what system of law governs the contract of charter- 
party in Louisiana; if it be equity, civil law, or common law, 
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the rale common to all of these systems is, that in case of com- 
mutative contracts containing mutual reciprocal obligations 
running from each party to the other, neither party can recover 
against the other without first establishing, by proof, that he 
has in al! things performed all of the covenants to be observed 
and performed by him. 


The court, in conscience, could not hold the ship liable for 
damages for a breach of a covenant to take the cargo, when the 
breach, if any, was occasioned by the breach of Gomila & Co.’s 
covenant to load the ship with skill and with proper stowage. 

It is a material indispensable averment in the libel, “ that 
the libellants have well and truly performed and kept all of the 
covenants and undertakings on their part in said charter-party 
to be performed and kept.” On this averment there was square 
issue in the answer by denial of the averment. If is idle to say 
that there was no issue that put the libellants upon exact proof 
of full and exact performance on their part. 


The reason given in the memorandum ‘‘in explanation,’ 
‘* that charterers were not to be responsible for stowage,” is equally 
incomprehensible, taken either as a statement of fact or conclu- 
sion of law, yet it throws light upon the temper and spirit with 
which the court approached the duty of constraing the contract. 


As a conclusion of fact, it is controlled by the terms of all 
the stipulations written into the contract. Considered in relation 
to either the common law, civil law, the law merchant, equity 
and the law of common honesty, there can be no doubt con- 
cerning what Gomila & Co. covenanted to do or what coustruc- 
tion must be given this stipulation. 


ist. lt was a covenant that in appointing a stevedore to 
stow the ship, Gomila & Co. should exercise both common intelli- 
gence and integrity in the selection and held them to select a 
competent stevedore possessed of requisite skill and experience 
to stow the shipskillfally and to her full capacity, as the charter 
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became more valuable to the ship in proportion to the excess 
over 10,000 quarters that could be stowed iu the ship, increasing 
the earnings of the ship at the rate of a stipulated sum in money 
per quarter for the excess over the minimum up to 12,000 
quarters. The ship wasto pay the price required to obtain skill- 
fulservice. That fact made the obligation of Gomila & Oo. more 
rigid and severe; as there was, as far as they were concerned, no 
question of expense in the observance of their covenant in this 
particular. They were bound in stowage to protect rather than 
cheat the owner of the ship. 


There may be some doubt, in the absence of proof of any 
particular usage in the port of New Orleans, in constraing the 
phrase, “ under captain’s directions.’’ It is, however, imma- 
terial in this controversy what construction is given this clause. 
It would defeat the action if it appeared that both the charterers 
and master conspired and acted together in stowing the ship 
badly. 

The charterers could not escape the result of unskillfal, 
negligent stowage by showing that the master was equally 
unskillful and negligent. To claim damages for the breach of a 
contract, it is indispensable that the party claiming damages 
shall show himself free from any fault or agency in causing the 
breach. 

The court seems to have based its hope of justification for 
its construction upon the last clause in the stipulation, ‘* char. 
terers are not to be held responsible for improper stowage.’’ 


Courts have always felt held to regard the rules of com- 
mon honesty or at least commercial integrity, as in continuous 
operation, and construe written contracts as if the parties knew 
the rules and ivtended to be governed by their observance in 
the performance of contracts. 


If this stipulation will bear the covstruction given it by 
the circuit court, the charterers could bind the ship for the 
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loss of their own cargo stowed on board the ship by themselves, if 
the loss occurred through bad stowage resulting from gross neg- 
ligence, ignorance, or even rascality of the owners of the cargo 
in stowing their own cargo, or, in other words, compel the 
ship to pay the charterers premium or reward for their own 
faults or roguery. 


Taking this clause in connection with the entire contract, 
the construction most liberal to the charterers, that can be 
given the stipulation is, that in the event that the charterers 
‘brought reasonable skill and experience to the stowage, they 
mus. still be responsible for bad stowage as far as their own 
property is concerned if it suffer from bad stowage, but not 
responsible to the owners of the ship, if the ship should be lost, 
or damaged, through bad stowage, unless there was actual fraud 
on the part of the charterers; that is, the charterers warrant 
stowage as far as their goods are concerned, but not as to the 
ship. 

This is the doctrine of the following cases, where substan- 
tially the same stipulation existed and was considered. 


The stevedore is the agent of the shipper and charterer 
where the shipper or charterer has the appointment. 


Sir Thomas Blaike et al. vs. Stembridge, 6 Common 
Bench R. N.S. 225. 
Swanton vs. Yorick, 2 L. J. N. 8. 225. 


The fact that the stevedore is paid by the master does not 
make him the agent of owner or ship. 
Quarman vs. Burnett, 6 M. & W. 499. 
Major vs. White, 7 C. & P. 41 (Parke). 
The Catherine Chalmers, 32 L. J. N. 8. 847. 


The case at bar, being a case where the charterers were stow- 
ing their own goods, is emphatically a case where the doctrine 
should be applied. 
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We do not attempt to deal with the questions raised by bills 
of exception Nos. 2, 3, 4and 5, or the question whether the 
case is here in such form that the court can look into the 
evidence on which the circuit judge acted, brought up by these 
bills. That task has been assigned to other counsel. 


We believe, however, that bill of exception No. 4 (record, 
233) has the effect to make the memorandum ‘in explanation,’’ 
annexed to the final findings of the court (record, 227) a part of 
the record in this court, if without the bill it eould not be so 


considered. 


It is impossible to determine exactly upon what law, or 
upon what facts the court acted in measuring the damages at 
$23,993 76, but it is certain that the measure cannot be correct, 
even if any damage should have been allowed. 


An examination of the findings of fact, in so far as they in 
any way relate to the quantum of damage, shows no possible 
justification for the gross sum allowed, or for any of the detailed 
items given to make up the total allowance. 


If it is assumed that by any possibility the owners of the 
ship could become liable for Gomila & Co.’s alleged default 
on their grain contract because of any stipulations in the 
charter-party, the damages must be measured by the law as 
applied to all of the surrounding facts. 


The court finds the contract to have been as set forth in the 
first finding of fact. That is, Gomila& Co. agreed to sell Forestier 
& Co., in New Orleans, not less than 19,000 quarters of corn, of 
480 pounds per quarter, to be delivered to the seller, in New Or- 
leans, at any time in the month of June, 1883, the time of deliv- 
ery to be at Gomila & Co.’s option, for sixty cents per bushel of 
fifty-six pounds. Gomila & Co. to deliver the grain on board 
a vessel to be chartered by that firm. Sixty cents per bushel 
less that portion of the expense of barges, elevators and other 
incidents of expense of getting the cargo on board, falling upon 
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Gomila & Co. was the total net benefit that could accrue to Go- 
mila & Co. from the sate. If the sale failed, their situation was : 
the grain on hand, with its market value in New Orleans. All 
that they could legitimately lose would be the fall in price in 
New Orleans. As under their option as to the time in June at 
which they would deliver, the presumption is, that they did 
not purchase for delivery until delivery was necessary. and that 
the value of the corn to them was its market price in New 


Orieans on the day of delivery. 


The court found neither the price at which Gomila & Co. 
purchased or held the corn, nor any difference between the 
market and the sixty cents per bushel they were to receive from 
Forestier & Co. If Gomila & Co. were entitled to any damages 
atall, it was the difference between the value of the corn to 
them on shipboard and the sixty cents per bushel they were to 
have had from their vendees, for that would have put them 
in the same situation as if there had been no alleged default by 
the ship, or if Forestier & Co. had made default in carrying out 
their part of the contract, and had paid difference in market 
value, all that could have been demanded of them, in case of 
their active or passive default on the grain contract. 


The court, as shown by details given in the seventeenth 
finding, ignored the law governing measure of damages. 

The first item is, ‘‘amount of commissions paid Forestier & 
Co., $3,194 29. If the evidence in the record cannot be in- 
spected to explain this item, it is commission to a vendee for 
a sale to himself, according to the finding of the circuit court 
never consummated by delivery, and which the vendee repu- 
diated. As the finding stands, there is no apology for charging 
the item against the appellants. 


The figures agree with one of the schedules annexed to the 
libel (record, 4, -statement X), and probably the court based its 
finding on the schedule. 
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An examination of the schedule makes the finding more 
monstrous. “Statement X” is a wonderful document. 


‘* Messrs. Gomila & Co. to E. Forestier & Co, for non-fulfill- 
ment of sale of June 6th, 1883: 
10,000 qrs. No. 2 mixed corn, at 28) per qr., cost 

SOD GE TRIOS: ins os ca cn00 0. cvdascnckeubadianamnal £14,062 0 0 
Re IG, NE GiB i ict se snctnesnns vecagasveane ceaeanas 2,875 0 0 


£11,187 0 0 


REA B,. ins Grid c céus concceccccdincicnecsteaae $54,564 00 
BERTON. PONE. GS Boy FOR BAD -cccccsascccccsavtecnthaoneckades 348 12 
Se GION, o ciivencccisaccensbnceccecacscossdbyseibnds Vebsshles S80 00 
Difference in exchange ov $54,564 60, 4%............4.. 272 82 


$55,265 54 
10,000 qr. No. 2 mixed corn, 85,7144, buss. at 60] ets. $52,071 25 
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$3,194 29 


No comment is necessary, perhaps, yet it is curious to note 
that while the court finds a written contract selling the corn at 
sixty cents per bushel, this document is made up on the basiS 
of sixty and three-fourth cents per vushel. The items of exchange 
never drawn, harbor risk on property which it is pretended 
never vested in Forestier & Co., so as to give them an assurable 
interest, adjudged to be expenses connected with a sale between 
two merchants doing business on the same street, and difference 
in exchange ov price never paid, are incomprehensible items of 
damage to be charged against the respondents, to say nothing of 
taking twenty-eight and one-half shillings sterling, as the basis 
of value per quarter, in settling the loss on a New Orleans sale 


It is probably not worth the inquiry where on the habitable 
portion of the globe, mixed corn was worth that price on that 
day, when it is not disputed that the rejected corn was in New 
Orleans, where the alleged contract was made. The court, in the 
tenth finding, took Gomila’s statement that such grain was worth 
only twenty-three shillings in England and France, except on rye 
terms (shippers’ gaarantee of sound condition on arrival), when 
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it was worth twenty-four shillings according to Gomila’s tele- 
grams, which we suppose may be considered doubtful evidence. 

The next special item of damages found by the court in the 
17th finding is, 

‘**Loss on 9,635 quarters (82,588 2 56 bushels) of corn being, 
difference between price of the sale to Forestier & Co., and the 
sale at auction to Carriere & Sons, $20,549.39.” 

The mathematics in this computation seems as halting as 
the law by which this item is charged as damages. It would be 
impossible to conjecture how this total was reached, if it was not 
evident from the similarity of figures that the court took that 
item without question from the schedule annexed to the libel. 
(R. p. 4.) 

There it appears again that although the terms made in the 
written grain contract a part of finding number one, show the 
sale to Forestier & Co. to have been at sixty cents per bushel of 
of fifty-six pounds, the schedule makes the price siaty and 
three-fourths cents per bushel. 


The statement in the schedule is— 


** $2,588 2-56 bushels sold at 60% cts. per bushel....... $50,172 23 
Say OOO FOS, BOI BE GRGBION..........cccccscccscscccsccseccee 29,622 84 


$20,549 39” 


There would seem no excuse for departing from the terms of 
the contract to swell the selling price to Forestier & Co, three- 
fourths of a cent per bushel, when the court intended to take the 
unfair sale at auction, at thirty-seven cents per bushel, as the 
actual market value of the corn in New Orleans, and charge the 
ship with the difference as damages. 


We have already shown that the pretended auction sale did 
not establish the market value of corn in the market at New Or- 
leans at the date of sale ; that the result of that sale could not be 
taken as the basis of vaiue to estimate damages either lawfully 
or honestly, does not merit discussion. 
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How the remaining item of $250 08, loss on 365 quarters 
(3,126 bushels) was made up by the court, is also beyond com- 
prehension. There is no finding of the value of corn of like 
character either in New Orleans or abroad. The mathematics and 
computation, so far as they can be tested, are faulty and incor. 
rect. What becomes of the all-important 2-56th of a bushel does 
not appear, but it is certain that it was not on the basis of 37 
cents a bushel, the pretended price at the auction sale of the 
balance of the 10,000 quarters. It is evident that it is intended 
to be the difference between some market rate and the rate of 
sale to Forestier & Co., but whether ut 60 or 60} cents cannot be 
ascertained. 

If the appellants had been the actual vendors of the grain 
to Forestier & Co. they could have been charged with no such 
measure of damages for default. If they had been vendees and 
Forestier & Co. had defaulted or refused to take the cargo, they 
could have received no such damages from Forestier & Co. un- 
der any known rule for the measure of damages, and it is diffi- 
cult to comprehend how, as carriers of the goods, they incurred 
a larger liability or on what theory they have been condemned 
in this decree. 


We are willing to concede that perhaps there is no branch 
of the law so unsatisfactory and apparently conflicting as the 
law relating to the measure of damages for the breach of con- 
tract. It seems to be an emotional branch of jurisprudence, in 
which courts have yielded to a large extent to feelings excited 
by the facts of the particular case under consideration, making it 
difficult to reconcile adjudicated cases, even when considered 
with all the facts in each case fnily stated. Nevertheless 
courts have usually kept within bailing distance of certain gene- 
ral rules. 


Formerly it would have been considered that in estimating 
the possible damages, if any, on this contract, at least, on the 
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grain contract, the law of Louisiana should be consulted as to 
measure, 

The statutes of Louisiana recognize two methods by which 
a breach of contract may occur: actively, by doing something 
inconsistent with the obligation ; and, passively, by not doing 
what was covenanted to be done. C. C. art. 1931. When the 
breach has been passive only, damages are only due from the 
time when the debtor hus been put in default in the manner di- 
rected by the code, subject to the condition that when the thing 
to be done was of such nature that it only could be done with- 
in a given time, which has elapsed, or under circamtances 
which no longer exist, formal putting in default is not necessary 


as a condition precedent to damages C. C. art. 1933). 


When the object is anything but the payment of money, 
and the breach passive only the damages due the creditor 
for the breach are the amount of the loss he has sustained and 
the profits he may have been deprived of, if he is not at fault for 
the breach, with the same doctrine as to direct and remote or 
contingent profits, as obtains at common law. The rule that the 
damages shull be such as the parties reasonably contemplated, is 


also the same as at common law. 


The default declured the indispensable prerequisite to the 
recovery of damages for passive breach of contract, is provided 
for in articles 1911 to 1915, inelusive. 


The debtor can be put in default in different ways, where 
the obligation is a contract to do or perform any act: Ist» 
by the contract itself, where it is stipulated as part of the con 
tract that non-performance shall be deemed default ; 2d, by the 
act of the creditor, when, at or after the time stipulated for per- 
formance, he demands specific performance, which must be 
made by either an action for specific performance or by a de- 
mand in writing made by a notary public, with protest, or by 
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a verbal requisition made in the presence of two witnesses (C. 
©. 1911). 

In case of commutative contracts. with reciprocal obliga- 
tions, the creditor must have performed all covenants to be 
performed by him prior to the alleged default, and must offer 
to perform all acts to be done by him at the time and place stip- 
ulated in the contract. C. C. 1913. 

If Gomila & Co. were in any degree at fault in properly 
stowing the ship, they were not in a condition where they could 
put the owner of the ship in default, or lay the basis of damages, 
even if the contract will bear the construction they have given 


it, as to loading in June. 


It cannot be doubted that the statute of Louisiana is a fair 
aud philosophical rule, and, except as to the particulars and de- 
tails of putting in default, is in fair accord with the rule in both 


common law and equity. 


The Supreme Court of Louisiana has given a fair and con- 
sistent interpretation and application of the statute. 


The vendee cannot be put in default until vendor complies 


with his part of the agreement. 


Provosty vs. Putnam, 19 Ann. 54. 
Wilbur vs. MeGillicuddy, 3 La. 382. 
Brashear vs. McMasters, 15 La. 282. 
Rucker vs. Lidell, 5 Ann. 577. 
Dawson vs. Duplantier, 15 La. 289. 


The authorities on this subject are compiled in 2 Hennen’s 
Digest, 1019, et seq., under the head of ** Default as a condition 
precedentto recovery on contracts, their reversion or damages.’’ And 
on page 1021, under the head ‘* When default is unneeessary.”’ 


The district judge failed to comprehend or apply the law of 
Louisiana (opinion, rec. 195). He cited Cable vs. Leeds, 6 
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Ann. 293, to show no default was necessary. The case is mis- 
stated in the opinion. The contract was for a crank to be de- 
livered, not “as soon as possible,’’ but on the evening of the 4th of 
August, 1851. Time was the essenceof the contract. The court 
held default by the terms of the contract, time being specially 
made a consideration of the contract, classifying the ease as a 
case where there had been imperfect performance, under the first 
subdivision of article 1911, C. C., as default ** By the terms of the 
Contract.” 


ont 
‘ 


If the case of ‘* Knight vs. Hernnes, Robinson, p. 277 
exists, we are unable to find it by that title, but if it does exist, 
and if the district judge has correctly stated the doctrine, it is 
inapplicable to this case, for the defendants never ‘* acknowledged 
inability to comply with their contract :’ 
and deliver the full 10,000 quarters of corn. 


on the contrary, did carry 


It is strange that Nicholson vs. Pudley, 14 Ann. 81, should 
have been cited by the district judge. He evidently did not read 
the case, but dealt with the syllabus or the Digest. That was not 
au action for refusal to perform a contract sought to be declared 
off by the plaintiff for non-perfurmance, as in this ease, but for 
defective performance of a contract to deliver a steam engine 
which was delivered, but turned out to have been constructed of 
poor material, whereby its value was impaired. Why this case 
should have been cited in a case of this character, is not easily 
comprehended. It is clear that the district judge recognized 
the necessity of actual putting io default before a commutative 
contract could be declared off for non-performance, but did not 
distinguish between a contract imperfectly performed and the 
absolute non-performance that both he and the circuit judge 
adjudged in this case. 

The rule of measure of damages in Louisiana for breach of 
contract is that the damages which are incidental to, and caused 
by, the breach, that may reasonably supposed to have been con- 
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templated by the parties at the time of the contract, may be 
recovered, but damages for supposed profits, remote and speecu- 
lative in character, cavnot be allewed. The damages, at the tine 
of the default, are the only damages that can be recovered. 


Vane vs. Tourne, 13 La. 229. 

Williams vs. Burton, 13 La. 410. 

Gobet vs. Municipality No. One, 11 Ann. 300. 
Glover vs. MeAllister, 2 Rob. 161. 
Wilkins vs. Bassett, 12 Rob. 28. 
Arrowsmith vs. Jordan, 3 Aun. 105. 
Marchesseau vs. Chaffee, 4 Ann. 25. 
Denera vs. Bisa, 6 Ann. 365. 

Grant vs. McDonogh, 7 Aun. 447. 
Reeding vs. Donovan, 6 Ann. 491. 
Thompson vs. Hawes, 14 Ann. 45. 
Roberts vs. Powers, 15 Ann. 187. 
McClure vs. King, 15 Ann. 220. 

Bohn vs. Cleaver, 25 Ann. 420. 
Campbell vs. Miltenberger, 26 Ann. 72. 


The doctrine of these cases is, that where there is a breach of 
contract for the delivery of merchandise, the measure of dama- 
ges is the difference between the contract price and the market 
price at the date of default. 


If the court will examine the telegraphic order upon which 
the attachment process was issued (printed record, p. 10), it 
will find that the order was issted in a case of ‘‘ Forestier & Co. 
against owners of the Deronda.’’ This order, and changes made 
in the written libel as filed, show that it was first contemplated 
to sue in the name of Forestier & Co., on their charter-party. Why 
_ this scheme was abandoned is evident, for it is pretended that 
the price of corn of the grade involved had fallen in the market 
between the date of the contract, June 7, 1883, the date when it is al- 
leged, there was default on June 30, 1883, hence, Forestier & Co. 
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had escaped a bad bargain by the alleged default, and instead 
of being damaged by the default, they had profited by it to the 
extent of the fall in price, therefore, could not make a case of 
damages against the ship. By the jugglery of change of parties 
a decree for over $24,000 00 damages, interest and cost was 
obtained. Law ought not to encourage such brilliant tacties, or 
rather tactics with such brilliant results to the strategists. 


That the measure of damages for passive breach of contract 
is the same in Louisiana and the common law, would seem to 
established by the statement of the rule in Louisiana, yet there 
is authority in the reports of the Louisiana courts for the simi- 
larity. It is so understood by the supreme court of Louisiana. 
In the case of Goodloe vs. Rogers, twice before the court, reported 
in 9 Ann. 273, and again in J0 Ann. 631, the court held that there 
was no material difference in the law of measure of damages in 
the civil and common law, and that the rule as to consequential, 
proximate and remote damages, is the same, with no difference 
in the rule of pleadings or evidence. 


Unless the rule in Watts vs. Camors excludes the local law 
of damages, where the action is for breach of charter-party con- 
tract, pending in admiralty, the rule in Louisiana disposes of 
the decree in this cause by demonstration. The court, if it 
applied any rule in measuring damages, did not apply the cor- 
rect law, even if 1t is a case where any damage should have 
been measured or decreed, and therefore the decree should be 
reversed. 

Even if this court should find auy cause of action, there is 
no material or finding of facts in the record by which this court 
can reach or decree any measure of damages. The proper data 
is not here. . 

The federal courts have so often announced the general 


rule concerning damages, consequential, proximate and remote, 
that it seems idle to cite authorities, It may be difficult to rec- 


: 
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oncile some of the cases with each other, or with any general 
rule; yet whenever the general rule has been stated, it has al- 
ways been uniform. 


The measure of damages against vendors for non-delivery 
of goods is the difference between the price or value of the ar- 
ticle as fixed by contract and the fair market value at the time of 
default. Anticipated profits are not recoverable. 

Bazin vs. Steamship Co., 5 Am. L. R. 459. 

The Gold Hunter, 1 Bl. & H. 300. 

The Joseph Barker, 1 Ab. 215. 

The Col. Ledyard, 1 Sprague. 

Douglas vs. McAllister, 3 Cranch, 298. 

Shepherd vs.,Hampton, + Wheat. 109. 

Marsh vs. McPherson, 105 U. S. 709. 

Brown vs. MeGrau, 14 Pet. 479. 

London vs. Taxing District, 104 U. 8. 771. 

Fowler vs. Merril, 11 How. 375. 

Swift vs. Burnes, 16 Pick. 196. 

Bartlett vs. Blanchard, 13 Gray, 429. 

Shaw vs. Nudd, 8 Pick. 9. 

Essex Co. vs. Pacific Mills, 14 Allen, 389. 

Hamer vs. Hathaway, 33 Cal. 117. 
Douglas vs. Kraft, 9 Cal. 562. 
Crosby vs. Wilkins, 4 Cal. 411. 
Pelberry vs. Gorham, 33 Cal. 349. 


This rule is uniform in all of the states, and cases declaring 
the doctrine could be cited without practical limit as to number. 


The libellants seem to hinge their claim for damages upon 
the fact that a cargo of staple agricultural product was not de- 
livered to or accepted by Forestier & Uo. Therefore, there is 
no question of “‘ particular use’’ to which the merchandise al- 
leged to have non-delivery was to be put. Ten thousand quar- 
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ters of any other corn of the same grade-would have filled the 
demand of Forestier & Co. We have, for this reason, cited no au- 
thorities on the question of ‘** particular use,’’ which, ander 
some circumstances, may vary the rule as given above. 


As Gomila & Co. were dealing with a vendee in New Or- 
leans, for delivery in New Orleans, there is no question of any 
profit that Gomila & Co. could have made in any foreign market. 
Forestier & Co.’s losses, if any, are not at, issue here. 


Tested by the law governing the measure of damages, both 
in Louisiana and elsewhere, it is incomprehensible how the cir- 
cuit court found any warrant for condemning the appellants to 
pay the items stated in the seventeenth finding and upon which 
the decree for damages is based, even if thé extraordinary error 
of the court ion the construction of the charter-party is over- 
looked. 


The seventeenth finding is nothing but error, both of law 
and fact, when tested by the law aud the other special findings. 

We have considered the case on the question of damages as 
if Gomila & Co. were the charterers, and the surrender of their 
charter-party and the executiou of the new contract to Forestier & 
Co. had no effect in law, either upon the rights of the owners of 
the ship or upon the contract relation of Gomila & Co. to the 
ship. 


We do not for a moment abandon our position, that at the 
time of the alleged default and at the time of the commencement 
of this action, Gomila & Co. held no contract relation to the ship as 

‘ charterers, and that there had been delivery to and an accept- 
, ance by Forestier & Co. of the cargo sold to Forestier & Co., on 
‘the 29th day of June, and that Forestier & Co. were not in a 
position to declare the contract off to the prejudice of the ship 
from the moment that they became charterers of the ship and, 
as they pretend, took a ‘*‘ harbor insurance”’ risk on the cargo, 
(the premium for which we are condemned to pay by the decree 
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in this case.) And we, at all times, insist that under the only 
lawful construction that can be given to the charter-party con- 
tract to Forestier & Co., or Gomila & Co., the ship fulfilled all of 
its covenants and made no default. That if there was any delay 
it resulted from the act of the charterers in the unskillfal or 
fraudulent stowage of their own cargo by their own servants, their 
pretended stevedores. 


The discussion of measure of damages was probably un- 
called for, as it seems impossible that the pleadings and findings 
of fact can be held to disclose any cause of action against the 
appellants, in Gomila & Co., or sustain any decree in their favor. 
Our apology for the discussion is, that the counsel for appellants 
have been surprised by the action of two courts that have dealt 
out to them damages on a most liberal scale. 


We have dealt with only that portion of the case assigned 
to us. Other counsel will deal with the assignments of errors not. 
dealt with in this brief. 


We believe all the assignments well taken, and respectfully 
submit that the decree of the circuit court should not only be 
reversed but, Gomila & Co.’s libel dismissed, because it appears 
not only that they were not the charterers, but that the appellants 
have, in all things according to the terms of the contract, per- 
formed and fulfilled the only charter-party relating to either the 
voyage or cargo in question, to the party to whom they were 
bound in law, as they were bound in law. 

All of which is respectfully submitted, 

J. R. BECKWITH, 
Counsel for Appellants. 
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No. 33. 


J. H. W. CULLIFORD AND JNO. 8. CLARK, CO-PART- 
NERS AS CULLIFORD & CLARK, Er AL., Appellants, 


versus 


A. J. GOMILA AND LARNED TORREY, COMPOSING 
. THE FIRM OF GOMILA & CO. 


BRIEF AND ASSIGNMENTS OF ERROR IN BEHALF OF 
CULLIFORD & CLARK, APPELLANTS. 


STATEMENT OF THE CASE. 


On the 18th of June, 1883, the British steamship Deronda 
arrived in the port of New Orleans with a cargo of fruit and 
salt. Two days before her arrival, the libellants, Gomila & Co., 
had opened negotiations with DeWolf & Hammond, the New 
Orleans agents of the steamer, for a charter-party, and as a 
result, the agents had cabled the owners, ‘‘she (the steamer) 
must be guaranteed to carry not less than 10,000 quarters ; 
charterers to have power of cancelling charter-party if vessel is 
not ready to load cargo by 25th of June.” On the 18th of June, 
the captain and agent called at libellants’ office, and after con- 
sultation, Gomila advised that a cable message be sent the 
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owners. as follows: ‘‘The vessel will carry 10,000 quarters of 
grain if we coai at Halifax.’’ 

On the 19th of June, a contract of charter-party, for the 
carriage of grain from the port of New Orleans to Europe, was 
concluded and signed, which contained the following stipula- 
tion: ‘*‘ Steamer is guaranteed to carry not less than 10,000 quarters 
of 480 lbs.’’ (R. p. 7). 

On the 28th of June the loading was commenced without 
any formal tender of the steamer. After the loading had begun, 
Gomila & Co. handed, unindorsed, their copy of the charter- 
party to Forestier & Co., their vendees of the cargo then being 
loaded on the ship. Forestier & Co. surrendered this charter to 
the agents of the ship, and procured from them a new charter 
in their own name. Gomila & Co., when afterward informed of 
this transfer, replied, they would not object to such a change if 
the ship fulfilled the guarantee in the charter. 

On the 30th of June, the steamer having taken on board 
only 9,635 quarters, *‘ the loading was stopped and the ship was 
declared by the underwriters’ inspector to be full all over.” 
** The ship could take no more with safety, AS SHE WAS THEN 
‘* LOADED AND STOWED.”’ 

On the 5th of July, Forestier & Co., the vendees of Gomila 
& Co., notified them that they refused the cargo because it was 
short. 

July 7th, the libellants caused the cargo to be sold at public 
auction, against the repeated protests of the ship. 

On the 13th of July, the stowage of the Deronda having 
been re-arranged, enough more grain was taken aboard to make 
over 10,000 quarters, with which the ship sailed on July 18th 
for her original destination, and there safely arrived and deliv- 
ered her cargo. 

From this statement of conceded facts, it is manifest, that 
the ship complied with the guarantee, as it was expressed in the 
terms of the charter-party. But, although the contract of char- 
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ter-party is silent on the subject, and the libel makes no such 
allegation, the Circuit Court held, that the defendants were 
charged with full notice of the particulars of a certain grain 
contract which had been entered into by the libellants, with 
Forestier & Co., which fixed a time, to-wit, all of the month of 
June, within which the loading should be completed, and solely 
because the loading was not completed within the time, specified 
in this grain contract, the defendants were condemned to pay 
damages in the sum of $23,993 76, the greater portion of which 
were occasioned by the SALE AT AUCTION and consequent sacri- 
fice of the cargo, which was as unnecessary, as if was unwar- 
ranted and illegal. 

There are certain facts of great importance to a correct un- 
lerstanding and decision of this case, which were found by the 
Court to be ‘‘ correct and true’’ and ‘‘ made findings of fact” at 
request of defendants’ counsel, but were disregarded by the 
Court,, on the sole ground, that ‘‘the pleadings presented uo 
issue, under which said facts could be considered as legal evi- 
dence.” 

The error of this ruling will be fully shown hereafter. 
Viewed now as being relevant and admissible, these facts, which 
are in proper form, as ‘‘ findings of fact’’ and declared by the 
Court to be ‘‘ correct and true,” taken in connection with the 
other findings of fact, made by the Court, and the pleadings 
herein, conclusively and clearly show as follows, lo-wit: 

That this ship WAS LOADED by the libellants, Gomila & Co. ; 

That the parties actually employed by Gomila & Co. to load 
the ship, were not regular nor competent stevedores ; 

That the cargo was not properly stowed by them ; 

That the fact of the bad stowage of the cargo was not dis- 
covered by the defendants until after the 30th of June, when a 
portion of the cargo was broken out in order to get at the coal 
bunkers, by @ REGULAR stevedore employed for that purpose by 
the captain of the vessel ; 
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That by the terms o “the charter-party, Gomila & Co. were 
. required “to appoint a stevedore for loading said steamer at cur- 
rent rates,’’ instead of doing which, they obtained inferior steve- 
dore labor at CHEAP rates ; 
That Gomila & Co. deceived the ship as to the real character of 2” 
their said employés, AS STEVEDORES, by the rendition of a bill for 
loading the vessel, at nearly DOUBLE THE PRICE which they ac- 


tually paid their said employés for loading the same ; i 

That by means of the deception so practiced on the ship in 
loading her by CHEAP stevedore labor, the libellants made the sum { 
| d 


of ONE HUNDRED AND SEVENTY-TWO 50-100 DOLLARS ; 

That as soon as the stowage was re-arranged by a regular 
and competent sievedore, the ship received on board and trans- 
ported abroad, as before stated, more than the quantity it had 
been guaranteed she could carry ; 

That there is not a line, in the findings of the Court, to 
show that the captain ever interfered, in any manner, with 
the loading of the steamer. 

We have found it necessary to bring up the entire record in 
order to show error in several rulings of the Circuit Court, as 
we will endeavor to show upon the authority of the case of the 
Francis Wright, 105 U. S. 387, and other cases recently de- 
: cided. 

It will be observed that in estimating the damages a wide 
divergence is exhibited in the views and conclusions of the Dis- 
trict and Circuit Court Judges. The District Judge awarding 
$9,360 97, R. 198. The Circuit Court increasing the amount to 
$23,993 76. It will be seen also that the principles of law upon 
which the two courts rested their conclusions as to the damages 
and the amount thereof are totally dissimilar, as we will here- 
after show. 


FIRST ASSIGNMENT OF ERRORS. 
THE FIRST BILL OF EXCEPTIONS. 


From this bill it appears, that the defendants requested the 
Court to make the following findings of fact, as material and ul- 


-” 
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timate facts, on which the correct determination of the cause de- 


pended, to-wit.: 
1. That Gomila & Co. charged, and colleeted, the following 


bill FOR LOADING said steamship, to-wit: 
NEW ORLEANS, June 30, 1883. 
SS. Deronda, to Relief Elevator No.—— Dr. 


For loading 67,001, 44-56 bus. bulk corn, at $1 75 per 
DOG cnccrdnnscecedccainiuces, chevegenns penvennieduian pitalial $117 25 


For sacking and sewing 15,586, 14-56 bus. in sacks, 14 


$524 59 
Gomila & Co. paid their employés, Alfred and Neeb, the fol- 
lowing bill FOR LOADING said steamship : 


NEW ORLEANS, June 30, 1883. 
Messrs. Gomila & Co., to A——, Neeb, 


SS. Deronda. 
To trimming 67,00L bus. corn, trimming $1 25 
To sacking and sewing 15,586, at } 
To stowing 5,785 sacks, a6 2 C6B......... cccccccccccccssccesvccess 130 16 
To extra labor, night work 


2. Alfred and Neeb were NOT REGULAR STEVEDORES. A\l- 
fred was A CLERK in the employ of Gomila & Co., and as SUCH 
had charge of their grain elevator operated by their employés, 
and used by them IN LOADING the steamship. Alfred had been, 
since April, 1883, superintendent and weighmaster on one of 
Gomila & Co.’s grain elevators. Prior to that he had been 
traveling for a St. Louis house, and also for a New Orleans 
house, in the stationery business. He did not call himself a 
PRACTICAL STEVEDORE. Neeb was not a regular stevedore, but 
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worked in grain trimming and grain sacking. He was a grain 
stevedore and had been engaged in that business about four- 
teen years. He had also A BAR-ROOM and grocery in the city, 
which HE KEPT HIMSELF, and had kept for ten or twenty years 
past. 

3. On the —— day of July, 1883, the captain of the ship 
employed John Beattie, A REGULAR STEV.EDORE, to break out a 
portion of the eargo in the between decks, to get at the coal 
bunkers, and, in doing so, John Beattie testified that ‘* he found 
that cargo had not been properly stowed. OTHER EVIDENCE 
TENDED TO SHOW THAT THE CARGO HAD NOT BEEN PROPERLY 
STOWED.’’ 

And thereupon the Court ruled as follows: ‘‘That the several 
findings of fact, AS ABOVE STATED, were CORRECT AND TRUE, but 
that while MAKING SAID FINDINGS OF FACT, at the request of 
defendants’ counsel, the Court had disregarded the same and given 
no legal effect thereto, BECAUSE the pleadings presented no issue 
under which the said facts could be considered as legal evidence.” 


Before adverting to the importance of the several facts thus 
formally found by the court as ‘‘correct and true,’’ let us first 
examine the reasons assigned by the Cireuit Court for denying 
the defendants any and all legul benefit therefrom. The sole 
ground, as stated in the bill was, “because the pleadings pre- 
sented no issue under which the said facts could be considered as 
legal evidence.”’ 

To this we answer: 

(a) This testimony was admissible under the pleadings 
strictly construed, because the libel, Art. 4, alleged ‘‘that the 
libellants had well and truly performed and kept all the cov- 
enants and undertakings on their part in said charter-party to 
be performed and kept.” R. p. 3. And the defendants in their 
answer, in Articles 1 and 5, had formally traversed and denied 
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all and singular, the allegations of the articles of the libel, 
enumerating said articles severally. 


The fourth article of the charter-party stipalated, the 
‘* stevedore for loading said steamer to be appointed by char- 
terers * * * at current rates for such labor.’’ The 
allegations in the libel and denials in the answer, above quoted, 
necessarily made the issue, whether libellants had performed 
this part of their undertaking, and also whether they had “‘ well 
and truly’’ performed it. The evidence excluded by the court 
bears directly on these issues, and shows that libellants violated 
their contract obligation in the most important particular, to- 
wit: The loading of the ship by procuring cheap stevedore 
labor at half rates, instead of a stevedore at current rates. 


Again, in article second, the very question itself of the good 
or bad stowage of the cargo is made ; after reciting the quantity 
taken on board, the allegation is as follows: ‘It was, in fact, 
IMPOSSIBLE ‘0 PROPERLY STOW upon or into said vessel, any 
greater quantity, etc. Thisallegation being denied, by the answer 
made, distincély and directly, the issue whether the cargo so put 
in, was or not properly stowed and, therefore, possible or im- 
possible to carry more. 


(b.) The Court erred in disregarding as evidence the facts 
thus found as correct and true, because at the trial, the testi- 
mony had been offered and received in evidence without objec. 
tion by counsel. And for the Court, subsequently to supply such 
objection in the judgment, after the time of offering and trial 
had passed by, without such objection being made by counsel, 
would operate a grave hardship upon the defendants. 


(c.) The Court erred in the application of the rule as to 
strictness in pleading, particularly in this, that while the rule 
was rigidly enforced against defendants, it was relaxed as to 
the libellants. Numerous facts were found and conclusions of 
law made by the Court in favor of the libellants, upon matters 
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not set forth in the libel in any manner, and in regard to which 
no issue was made in the pleadings. 
For example— 


There are no allegations in the libel either as to the time 
when, or within which, the contract sued on was to be performed; 


or, that Gomila’s sale of grain, was for June delivery ; no alle- 
gation that defendants had notice or even knowledge of the grain 
contract, or of any of its particulars; no allegation that the ship 
was ever tendered to the libellunts, or that the defendants were 
ever put in mora, or that they ever made waiver of default ; and 
yet on all these important points findings, or conclusions, were 
made by the Court. 

If the rule that the allegata and probata must agree, is to be 
enforced against the defendants, we ask that at least, it be en- 
forcéd in like manner against the libellants, in which event, we 
have no fear of the result as the libel, for lack of any allega- 
tion upon the essential matters above enumerated, presents upon 
its face, no valid or legal cause of action against these defend- 
ants, as we will hereafter more fully show. 

If the libellants are to enjoy the latitude, we have shown 
has been extended to them, as to proof of facts not alleged in 
the pleadings to have occurred, then similar latitude should be 
shown their adversaries in the same case. 

(d.) Certainly, the facts found by the Court are admissible 
as evidence in rebuttal, under the circumstances above stated. 

(e.) The court clearly erred in disregarding the facts as 
found for another reason, the consideration of which alone, justi- 
fies the admission of the evidence. In cases of this character, 
sounding in demages, the rule is, that evidence of matters IN MITI- 
GATION OF DAMAGES is always admissible WITHOUT BEING 
PLEADED. 

Southerland on Damages, V. 1, pp. 257, 258. 
2M. & W. 758; Nicholls vs. Williams, 36 Md. 301; 16 
Vermont, 9. 
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In the case of MeKyring vs. Bull, 16 N. Y. 297, 304, Judge 
Seldon, as the organ of the Court, said: ‘‘ As thecode contains 
no express rule on the subject of mitigation, except in a single 
class of actions, this question cannot be properly determined 
without a recurrence to the principles of the common law. 
By these principles, defendants in actions, sounding in damages, 
were permitted to give in evidence, in mitigation, not only mat- 
ters having a tendency to reduce the amount of plaintiffy 
claim, but in many cases, facts showing that the plaintiffs had, 
in truth, no claim whatever.’’ 

(f.) There are no technical rules of pleading in admiralty 
as at common law. 

19 Howard, 162, Dupont de Nemours & Co. vs. Vance et al. 
20 Fed. Rep. 923. 
33 Fed. Rep. 552. 

(g.) Where the pleadings are not sufficiently specific, and should 
have been amended, yet the Court will give effect to the case when the 
evidence (here the findings) shows the REAL FACTS, and the parties 
are NOT TAKEN BY SURPRISE. 

12 Wall. 167, 173, The Steamer Syracuse. 

9 Wall. 670, The Quickstep. 

2 Curtis, 363, The Clement. 

19 Howard, 172, Dupontde Nemours & Co. vs. Vance & Co. 
The Wm. Penn, 3 Wash. R. 484. 

In the case of the ‘*Clement,’’ above cited, Judge ( Curtis 
referred to the case of the Lady Anne, 1 Eng. Law and Eq. 674 
and quoted from Dr. Lushington’s decision therein, the decla- 
ration, that ‘‘the very point on which a case of collision hinged, 
had never been touched upon at all, in the pleadings.”’ 

See also, 

Henry on Admiralty Jurisdiction and Practice, p. 317, 
§ 113. 
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Assuming, then, that, for the reasons we have adduced and 
the authorities we have cited, the defendants must be allowed 
the benefit of the facts so found by the Court,. we beg in this 
connection briefly to explain, the application and value of these 
facts, as showing error in the decree appealed from. 

The judgment appealed from, rests—not on the fact that the 
ship wus unable to carry 10,000 quarters of grain, the guarantee 
mentioned in the charter-party—but, because she failed to re- 
ceive that quantity on board on the 30th day of June, the time 
specified in Gomila’s grain contract. 

It is seen, from the sixth finding of the Court, that on the 
30th of June the ship was ‘full all over,’’? and could take no 
more with safety ‘‘AS she was THEN LOADED AND STOWED.”’ 

We repeat the quotation from the finding, to give it em- 
phasis : **as she was THEN loaded and stowed.” 

The loading and stowing, as then done, was the work exclu- 
sively of Gomila & Co., through their own employés, and the 
loading and stowing then done was, by this finding of the Court, 
as it was by the disregarded findings, clearly shown to be the 
cause of the failure of the ship to then receive the guaranteed 
quantity of 10,000 quarters. 7 

Let us for a moment analyse, carefully and seriatim, the 
several facts so found by the Court to be correct and true, but 
disregarded as evidence under the pleadings, as they conclu- 
sively refute the libellants’ pretensions. 

First. The important fact is found that Gomila & Co. 
‘*LOADED’’ the steamship. Because, the finding is, that THEY 
made a charge and collected a bill ‘‘FoR LOADING said steam- 
ship.’’ | 

Second. It is found as a fact that the loading of the steam- 
ship was performed for Gomila & Co. by their employés, Alfred 
and Neeb. ' 

Third. It is found as a fact, that Gomila & Co. paid their 
employés, Alfred and Neeb ‘‘for loading said steamship,” a 
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bill dated June 30th, 1883, for only $352 09; and that on the 
very same day, as appears from its date, Gomila & Co. rendered 
a bill to the ship for the same work, identical even as to 
items (except as to one small item of $21 30), and increased the 
amount of each of these items until the aggregate amount was. 
swelled to the sum of $524 59 ‘‘ FOR LOADING said steamship.”’ 

It is quite evident, therefore, that Gomila & Co., in the ae- 
count they rendered the ship, designedly made it appear that 
they had fulfilled to the letter their undertaking in the charter- 
party, that the stevedore appointed by them should be such as 
to require payment at ‘‘ current rates’’ for his labor, because in 
it they charged full rates. But it is equally evident, from an 
inspection of the bill rendered and paid to Alfred and Neeb by 
Gomila & Co., that the loading was procured at cheap or half 
rates. 

As the bill of Gomila & Co., for loading the ship, is dated 
June 30, 1883, and it is found as a fact that they collected it, 
the legal and necessary presumption is that they collected it on 
that day. Therefore, on that day Gomila & Co. represented by 
their own charge to the ship, that the loading had been performed 
by competent stevedores, when they knew the contrary, as we will in 
the next paragraph more fully show. 

Fourth. The next fact, so found by the Court, relates to the 
character of Alfred and Neeb as stevedores. It is incredible to be- 
lieve that large grain dealers, as Gomila & Co. are represented to 
have been, could have the temerity to undertake the loading of 
ships through the agency of such employés as these men are 
shown te have been by this finding. 

They were ‘‘ not regular stevedores.’’ Alfred was ‘‘a clerk in 
the employ of Gomila & Co., and as suck had charge of their grain 
elevator,’’ ete. ‘‘ For the period of about two months he had been 
superintendent and weighmaster on one of Gomila & Co.’s graip 
elevators.’’ Prior to that he had been adrummer. “ He did not 
call himself a practical stevedore.”’ 
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We submit, then, that if Alfred was neither a regular steve- 
dore nor a practical stevedore, the conclusion from the finding 
must fairly be, that he was an “ irregular’’ and “impractical ’ 
kind of a stevedore, a character clearly unsuited to discharge 
properly the important and responsible duties of a regular and 
Skilled stevedore. 

Bad, however, as Alfred was, he was certainly the better 
one of the two stevedores employed by Gomila & Co. to load this 
ship, if we compare their “ points” as set forth in the said find- 
ing of the Court. Because Neeb, the other employé, although he 
had had some experience as a grain stevedore, was “not a regular 
stevedore.’”’ He had, however, another occupation to which he 
gave his personal attention, and had done so for years, which was 
incompatible with the duties of honest stevedoring at the same 

‘time. As the finding expresses it, ‘‘ He had also A BARROOM and 

grocery in the city, whith HE KEPT HIMSELF and HAD KEPT for 
ten or twenty years past.’?’ Now, if Neeb kept the barroom and 
grocery himself, how could he give, at the same time, the per- 
sonal attention necessary to load a steamer as stevedore! Such 
are the characters of the two stevedores employed by Gomila & 
Co. to load this ship. No wonder they obtained the services of 
such steyedores at cheap rates. 

As the finding shows that these men were the *‘employés ”’ 
of Gomila & Co., the latter will fiud it a vain work, to plead ig- 
norance of their unfitness to perform the functions and duties of 
“*regular’’ stevedores, such as theship was clearly and fairly 
entitled to have. 

On the other hand, the captain of this foreign ship being in a 
strange port, will be presumed to be ignorant of the true char- 
acter of meu pretending to act as stevedores, and of course had 
to rely on the charterers when apparently discharging their con- 
tract undertaking, to appoint a stevedore, for loading the 
steamer,—that they would act iu good faith, and as they aver in 

the libel they did, as to all their covenants, ‘‘ well and truly” per- 
form that obligation. 
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Fifth. The next and last fact so found by the Court shows, 
that subsequently to the date when the employés of Gomila & 
Co. had failed in their work of loading as we have described— 
‘the captain of the ship (who previously had evidently relied 
implicitly on the charterers) employed John Beattie, A REGULAR 
STEVEDORE, to break out a portion of the cargo in the between 
decks to get at the coal bunkers, and, in doing so, John Beattie 
é testified that he found that the cargo had not been properly stowed.” 
The Court also found that ‘‘ other evidence tended to show that 
THE CARGO HAD NOT BEEN PROPERLY STOWED.”’ 
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It was certainly only by ‘‘ disregarding and giving no legal 
effect ’’ to, the several facts so found by the Court ‘‘ to be correct 
and true,’’ that it was at all possible, we submit, to render a 
judgment for libe:lants for damages against the owners of this 
steamship. 


SECOND ASSIGNMENT OF ERRORS. 


THE SECOND BILL OF EXCEPTIONS. 


From this bill it appears, that the defendants objected to 
certain findings and to portions and parts of findings, several of 
which objections, in view of the decisions recently rendered by 
this Court, we consider untenable, and will not therefore refer 
to. With, however, the views of this Court before us, as ex- 
pressed in the case of Merchants’ Ins. Co. vs. Allen, 121 U. 
S. 67-72, showing clearly what rulings of the Circuit Court, in 
regard to findings of fact, may be excepted to and reviewed by 
this Court, we respectfully insist upon the following objections 
made inthis bill, to-wit: 

(a.) In finding No. eight, in saying ‘‘all parties had notice 


at once.’’ 
(b.) In finding No. twelve, in saying ‘‘a large quantity of 


coal and water.”’ 
(c.) The whole of findings fifteen, sixteen and seventeen. 
The defendants ‘‘ objected specifically that as to certain of 
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these facts thus found, and to portious thereof specified, there 
was no evidence whatever to support the same, and no issue made 
by the pleadings under which the same were admissible, or under 
which effect could legally be given to the same, the record and 
evidence in this connection being referred to and allowed as 
part of the bill. They also objected to certain of said findings 
of fact as being, properly speaking. conclusions of law. The 
Court ruled that ‘‘the evidence in the record specifically sus. 
tains each and every of the findings of fact in the matters to 
which objection is made,, and overruled the said objections. 

We propose briefly to refer to the items of objection above 
mentioned, and to particularize, in regard to each, wherein the 
ruling of the Court was erroneous. 

First. In regard tothe statement in finding No. eight, *‘ all 
‘ parties had notice at once,’’ we submit that not only is there not 
a particle of evidence in the record of any notice having been 
given, by any party, to any other party, but the declaration is 
manifestly an opinion, or conclusion of law. We submit further, 
that if the statement is to be considered as a conclusion of law, 
then it is erroneous, because unsupported by the findings of fact. 

Second. In regard to the expression in finding number 
twelve, ‘‘A LARGE QUANTITY of coal and water,’’ our objection is, 
that no evidence whatever had been introduced to prove the 
same. A few observations are necessary to show the material- 
ity of this statement as being one of the material and ultimate 
facts upon which the determination of the case depended, so far 
at least as related to the judgment that was rendered by the Cir- 
cuit Court. In the view of that Court, it is quite evident that a 
material and ultimate fact upon which the determination of the 
cause depended was, not whether ‘‘ water and coal’’ simply were 
discharged, as well as a partial re-stowing of the cargo made, 
subsequently to the 30th of June, in order to enable the ship to 
take in the remainder of her cargo, but whether the amount was 
a ‘‘large quantity.’’ It was only when magnified into a “‘ large 
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quantity,” that the expression assumed importance as being prob- 
ably an ‘ultimate fact.’’ The only piece of evidence in the 
record on this subject, was and is, the certificate of the marine 
surveyors, to be found in the Record, p. 46. 

The marine surveyors, after referring to the certificate given 
by them for the previous loading, completed on the 30th of 
June, used these words in their certificate, ‘‘since which time 
the cargo has been partly broken out and re stowed, and the ship 
lightened by discharge of coal and water from water ballast 
tanks.’’ 

If there was any other evidence or conflict of testimony on 
the subject, we admit the matter would uot be subject to review. 
It is only because the words ‘large quantity’? make the fact 
material and are entirely unsupported by any evidence what- 
ever, and because the statement thus made might be viewed by 
this Court as a “ material fact,’’ that we have made and insist 
on our exceptions. Our objection in this connection is pointed 
rather to the water that was taken out being represented as a 
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‘large quantity.” Fortunately, as to the ceal, there are expres- 


' sions in other findings of fact as made by the Court which neces- 


sarily negative the force of the statement that a “‘large quan- 
tity” of coal was taken out, which implied that the ship had 
entirely too much coal on board for her voyage. For instance, 
in the telegram cited by the Court in the eighth finding, quoted 
as sent by the agents of the ship in stating the condition of the 
vessel, as she was, just after the loading of the 30th of June was 
completed, we read, that the steamer, besides her cargo, had on 
board 170 tons of coal. That this was a much less quantity of coal 
than the vessel had previously required and taken, when carry- 


: ing 10,253 quarters of grain from the port of New Orleans for 


Europe—we have only to turn to the fourteenth finding of the 
Court. There we read, ‘‘ That the carrying capacity of the De- 
ronda for grain, on voyages from New Orleans to Europe, when 
properly fitted out, was over 10,000 quarters, and she had on a 
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previous voyage, with two hundred and twenty-four tons of coal in 
her bunkers, carried safely a cargo of 10,253 quarters of grain.’”’ 
The fair deduction from these two findings as to the quantity of 
coal, negatives the idea that any ‘large quantity’’ of coal was. 
taken out, otherwise the vessel would not have had a sufficient 
quantity to prosecute so long a voyage. As to the water, we 
repeat, there is not within the compass of the record a single 
line or expression on the subject of the quantity of the water 
taken out of the water tanks, except what we have quoted above 
from the certificate of the marine surveyors. We challenge the 
examination of the record for disproof of this statement. 

There are other views of the case to be presented in another 
connection, in which the importance of this objection will become 
manifest, and we therefore respectfully urge that the error in 
using the expression ‘‘ large quantity ” in the twelfth finding of 
fact, be corrected by striking out these words. 

Third. We objected to the whole of findings Numbers fif- 
teen and sixteen, on the ground that ‘‘ there was no issue made 
by the pleadings under which evidence to prove the same was 
admissible, or under which effect could legally be given to the 
same.’’ 

The libel makes no allegation such as, that corn was a per- 
ishable article, or, especially so, when in a vessel and under 
decks, exposed toa July sun. In regard to the sale, the libel 
does allege that the libellants were ‘‘ obliged to have said 
cargo sold,’’ and that the same ‘‘ was done at public auction,’’ 
but it does not allege that the auction sale was *‘ necessary or 

proper.”’ 

The libel tendered no issue as to the necessity of the sale aT 
AUCTION, and yet the finding determines as a fact that the sale 
at auction was necessary and proper. The cargo was simply 
sacrificed at the auction sale, which was made in the face of re- 
peated protests from the ship (see finding 11). The District 
Court refused to approve this unwarranted sacrifice, holding 
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that ‘‘ he (Gomila), was not justified in permitting a sale at 
lower terms than the evidence shows were the ruling terms.’’ 

See opinion of Judge Billings, R. p. 198. 

The Circuit Judge, on the other hand, in the absence of any 
allegation for its necessity, approves the auction sale, and makes 
it the basis for adjudging the defendants to pay so large a sum 
in damages as $20,549 39. 

We respectfally submit, as further error on the part of the 
Court in respect to the matter now under consideration, that 
the question whether the sale at auction, indeed, whether any 
sale at all, under the circumstances, was necessary, was and is 
properly, a conclusion of law, and its being classed under the 
findings of fact, cannot deprive this Court of its right and duty 
to review the question precisely as if it had been termed a con- 
clusion of law,and we submit the same remark in regard to the 
whole of the three findings, numbers fifteen, sixteen and seven- 
teen. The last, number seventeen, finds as a fact, that the libel- 
lants’ damages amounted to $23,993 76. It is too well settled 
by the decisions we have already quoted, that the amount to be 
adjudged is necessarily a question or conclusion of law, at all 
times subject to review by this Court. 

We submit, therefore, that numbers fifteen, sixteen and 
seventeen being erroueously placed as findings of fact, are to be 
treated as conclusions of law, subject to review, and upon due 
consideration be rejected or disregarded. 


THIRD ASSIGNMENT OF ERRORS. 
THE THIRD BILL OF EXCEPTIONS. 


For the reasous already mentioned, we omit several of the 
objections stated in this bill, and proceed at once to consider 
those only, which are tenable under the more recent decisions 
of this Court. 

In this bill, in item No. 3, we requested the Court to find, 
that ‘‘ there was no tender of the steamer for loading, at any time 
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prior to the 30th of June,’’ and in item No. 4, we asked the 
Court to find, that ‘‘there was no tender of the steamer to the 
charterers on the 30th day of June, as being fully loaded ; and 
no statement or admission was then made to the charterers, by 
the owners, or by any one authorized to represent them, that 
the steamer either could not, or would not, carry the full quan- 
tity of grain guaranteed by the terms of the charter-party.” 

In item No. 6, we requested the Court to find thatStekkebrye 
& Hiralsoe, of Copenhagen, were the parties to whom Forestier 
& Co. had engaged to ship the grain originally. The same cargo 
as finally taken, was sold and shipped by Forestier & Co. to, and 
received by, the said Stekkebrye & Hiralsoe, at the price of 
$50,067 65.’’ 

The Court refused to make the findings as requested. 

‘*1. Because application to find them comes after the find- 
ing of facts entered by the Court, aud the matters referred to 
are not embraced in the original findings as requested by the 
defendants. ”’ 

‘*2. Because, so far as the requested matters are facts, and 
are material to the issues between the parties, they are included 
in the facts already found.’’ : 

‘*3. Because the matters referred to are not shown by 
counsel to be material to the issues between the parties, but are 
merely so alleged.”’ 

(Nos. 4, 5 and 7 are omitted, because they refer to objections 
which, as above stated, we have not insisted on. ) 

**6. Because Nos. 3 and 4 are conclusions of law, and if 
correct at all, are to be drawn from the facts as already suffi- 
ciently found.’’ 

**8. Because, as to No. 6, the requested finding is not clear 
under the evidence, there being evidence to show, that the price 
paid by Stekkebrye & Hiralsoe to Forestier & Co. for the cargo 
finally delivered, was some $7,500 less than the price named, 
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and the Court is unable to say, from the evidence, what the real 
price was.”’ 

It will be observed, that the findings requested by us above, 
under the items numbered 3 and 4, both of which refer to the 
alleged tender of the ship, one at the commencement of the 
loading and the other at the ending of the loading on the 30th 
of June, were by the Court, in its ruling above, No. 6, declared 
to be conclusions of law, the language of the Court being, ‘‘ Nos. 
3 and 4 are conclusions of law.’’ We shall, therefore, in 
another connection, discass the question raised in Nos. 3 and 
4, and especially that of the tender of the ship, as conclusions of 
law, and show the insufficiency of the facts found to support 
the conclusions. 

Referring to the item, No. 8, in this bill, R. p. 233, at top, 
there was error, because it certainly was the duty of the 
Court to find, as a fact, from the evidence, what the price was 
that was paid to Forestier & Co. for the cargo when tinally sent 
to Europe, and delivered to Stekkebrye & Hiralsoe, the parties 
to whom Forestier had engaged to ship the grain originally. 
We affirmed that the evidence showed the price to be $50,067 65. 

We respectfully submit that it was incumbent upon the 
Court to weigh all the evidence upon the question, and then 
decide affirmatively what the price was, and that in not doing so 
the Court erred. ; 

The general ruling made by the Court in this bill and re- 
peated in another bill, to-wit: ‘* That the application comes 
after the finding of facts entered by the Court,’’ and because “the 
matters referred to are not embraced in the original findings as 
requested by the defendants,’’ we submit is not only untenable, 
but if permitted to stand as the rule of practice, would be a 
serious detriment to litigants who, in taking appeals, were en- 
deavoring, in good faith. to get the actual facts before this tri- 
bunal. In our humble opinion, the law that deprives this Court 
of an inspection of the record to learn the true facts of a case is 
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harsh enough upon litigants. It would become intolerable in- 
deed, if, in practice, fair and full latitude is denied to bring 
before the appellate tribunal any and all material facts as 
shown by the evidence. 


FOURTH ASSIGNMENT OF ERRORS. 
THE FOURTH BILL OF EXCEPTIONS. 

In this bill (R. p. 233) we objected to the filing in the record 
of a paper entitled, ‘‘by the Court in explanation,’’ on the 
ground, that the same was not either ‘‘a finding of fact” nora 
“conclusion of law,’’ either in whole or in part. 

We objected, and reserved. the bill for protection against 
any implied acquiesence in the contents of this paper. 

The law and rules of procedure under which causes in ad- 
miralty are tried, authorize three things: the finding of the facts, 
the conclusion of law, and, lastly, the decree. We submit that 
the ‘‘explanation” objected to by us can be considered and 
treated only, as an ‘‘opinion’’ in any suit would be. We re- 
spectfully ask that our objection shall protect us against the 
statements in this ‘‘explanation’’ being used against us in any 
other way. 

FIFTH ASSIGNMENT OF ERRORS. 
THE FIFTH BILL OF, EXCEPTIONS. 


In this bill (R. p. 233-234) we asked the Court to find asa 
fact, (1) a certain letter written on July 5th, 1883, by E. Fores- 
tier & Co. to DeWolf & Hammond, agents of the SS. Deronda ; 
also to find (2) that ‘‘ when the loading was begun on June 28th, 
the steamship had on board two hundred and five tons of coal 
as fuel. Subsequently seventy-one tons of the coal was taken 
out, leaving only one hundred and forty (Nole, should be one 
hundred and thirty-four) tons of coal for fuel on board when 
she left port.” 

We submit that the objections stated in refusing the find- 
ings asked are untenable, if we show, as we will do in another 
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connection, that the facts mentioned were material, having 
direct relation to ultimate facts, upon which the determination 
of the cause depended. 

The Circuit Judge held, that these facts were not material, 
and yet we contend that this letter of Forestier & Co. shows that 
on the 5th of July they were still the real transferrees of the 
charter-party, and the second finding asked would have placed 
clearly before this Court the important fact that the SS. De- 
ronda was not negligently overloaded with coal, when the load- 
ing began on the 28th, because, according to the fourteenth 
finding made by the Court, the steamer had on a previous occa- 
sion used a larger quantity of coal, to-wit, two hundred and 
twenty-four tons, when she carried 10,253 quarters of grain. 


SIXTH ASSIGNMENT OF ERRORS. 


The Court erred in the conclusion of law, touching the TENDER 
of the ship for loading, because no formal tender was ever made ; and 
in condemning the defendants in damages, without allegation, or proof, 
of a default, or waiver of default. 

A careful perusal of the several findings of fact, in which 
the subject of the tender of the ship for loading is mentioned, 
fails to show that the ship was ever formally tendered, for load- 
ing, at any time— certainly not on the 28th of June, the day that 
the loading was actually begun. 

To be certain on this point, we will quote all that is said in 
the several findings on the subject of tender for loading. 

In No. 6, the Court said: ‘*‘On the 28th of June the ship 
was ready to receive cargo, and the loading then commenced. 
No formal tender appears to have been made of the ship on that day, 
but the loading was commenced with the consent of all con- 
cerned.’’ 

In finding namber fourteen, the Court said: ‘* The carrying . 
capacity of the Deronda for grain on voyages from New Orleans 
to Europe, when properly fitted out, was over 10,000 quarters, 


22 


and she had on a previous voyage, with two hundred and twenty- 
four tons of coalin her bunkers, safely carried a cargo of 10,253 
quarters of grain, but as she was fitted out and prepared and 
tendered in the manner hereinbefore found, to Gomila & Co. on June 
28, 1883, she could not, ete.” 

In finding number seventeen, the Court said: “ By the fail- 
ure and inability of the steamer to receive, when first tendered to 
Gomila & Co., a cargo of 10,000 quarters, they suffered loss as 
follows : etc.’’ 

Read together, it appears from these findings that no formal 
tender was ever made; but that ‘‘on the 28th of June” ‘the 
loading was commenced ’’ *‘ with the consent of all concerned.”’ 

Finding number six declares there was no formal tender on 
the 28th of June, and there is no pretense of tender on any other 
date. Therefore, the findings fail to fix a date when formal tender 
was made. In other words, the findings show there was no for- 
mal tender, at any time. 

In the above described condition of the findings as to the 
important question whether the ship had ever been formally 
tendered for loading or not at any time, which we were confident 
had never been done, we (as already shown) excepted to the 
findings as made and asked the Court to find that ‘‘ there was 
no tender of the steamer for loading at any time prior to the 30th 
of June.’’ And at the same time we asked the Court to find as 
a fact that ‘‘ there was no tender of the steamer to the charterers 
on the 30th day of June as being fully loaded.’’? Seeitems 3 and 
4 in bill of exception, R. p. 232. Andthe Court (see same page, 
item 6) in its ruling declared, that ‘‘ Nos. 3 and 4 ARE CONCLU- 
SIONS OF LAW, and IF correct at all, are to be drawn from the 
facts as already sufficiently found.’’ 

Now, if weturn to the conclusions of law as made by the 
Court, R. p. 226, we do not find it stated affirmatively that the 
steamer was tendered. The language is, “that under said char- 
ter-party the defendants were bound by their guaranty to see 
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that when the Deronda was tendered tothe libellants for loading, 
that she was fitted, ete.” 

If the statement in the above conclusion of law, was in- 
tended to refer back to the tender as described in the findings 
of fact, then we repeat that the findings, when read in connee- 
tion, fail to show any formal tender of the ship for loading on 
the 28th of June; and what is of great importance, as we will 
presently have occasion to show, no finding of fact shows that 
there was a tender of the ship AS BEING loaded on the 30th day of 
June. 

We have quoted the language of the findings of the Court 
on this subject of the ‘ender of the ship for loading, and we 
have drawn the attention of the Court to the absence from the 
findings of fact of any statement as to the tender of the ship as 
being loaded on the 30th day of June, because of the impor- 
tance of these points av to tender, or default, or waiver of de- 
fault, as being a prerequisite to the recovery of damages where 
the violation of a contract is passive under the law of Louisiana, 
where the contract sued on in this case was made. 

The importance of this subject and its application will more 
fully appear from a consideration of the reasons assigned by the 
Judge of the District Court for its judgment, as compared with 
the conclusions of law on the same subject made by the Circuit 
Court. 

In the latter, as we have seen, the very foundation upon 
which the decree against the defendants is made to rest, or is in- 
tended so to be, either the fact or conclusion of law, (it is diffi- 
cult to say which), is that there was a tender of the ship by the 
defendants to the libellants, for loading, (at some uncertain time) 
and that, because, when so first tendered (when was that?) she was 
not ‘‘ fitted, prepared and arranged so as to be able to carry the 
10,000 quarters, and therefore the libellants are entitled to 
claim damages.’’ : 

Upon this principle as a basis, coupled with one other, to- 
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wit: That the defendants were charged in Jaw with ‘full 
notice’’ of the grain contract, the decree of the Circuit Court 
rests. 

The learned Judge of the District Court, as we have said, 
gave totally different reasons for his judgment, and what is most 
remarkable, as we will see, his reasons rest almost entirely, upon 
facts which are not to be found in the findings of fact made in 
this case. 

In the opinion of the Judge of the District Court, as found in 
R. p. 195, we read: ‘‘ There can be no doubt but that, if it ap- 
** pears that, after an attempt to load the Deronda with 10,000 
‘* quarters of grain, in accordance with the guaranty, the owners 
‘* ADMITTED WITHOUT RESERVATION their inability to place in her 
‘* no more than 9,635 quarters, notified Gomi/a & Co. of that fact ; 
** that in consequence of such UNRESERVED ADMISSION and nolifi- 
‘** cation Gomila & Co. were induced to abandon their sale to E. 
‘* Forestier & Co., thereby retaining on their hands the grain, 
‘* with the market price so conditioned that a heavy loss ensued, 
‘* it would not be possiole for the owners afterwards to revive 
“ the charter-party, except on the condition of being responsible 
‘for such loss. This is just what the evidence shows. And the 
‘* principle of law which is to be controlling is not one exclu- 
** sively of interpretation, but that where a contract is silent, 
** performance is tendered without reservation, which is ADMITTED 
“* to be defective, and the obligee acts irreparably upon such Av- 
‘* MITTED non-performance, the contract is violated and damages 
** result. This is well settled as the law of Louisiana. The 
‘** reasons given by the Court in numerous cases, that a putting 
‘* in default would be a vain thing.” 

It is perfectly clear that the judgment of the District Court 
rests upon the assumption as correct and true, of the following 
facts condensed from the above extract, to-wit : 

1. That after an attempt to load the ship with 10,000 
quarters, the Owners ADMITTED, without reservation, their ina- 
bility to place in her more than 9,635 quarters. 
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2. That the owners notified Gomila & Co. of this fact. 

3. That in consequence of this unreserved ADMISSION and 
notification, Gomila & Co. abandoned their sale to Forestier & 
Co. 

Not one of the facts above stated, appear in the findings of 
fact as made herein by the Circuit Court. 

And it is quite certain they would have appeared in the 
findings of fact if they had been sustained by the evidence. 

It is noticeable, however, that in Judge Billings’ opinion it is 
said, that ‘‘THE CHARTERERS WERE TO LOAD THE VESSEL.”’ 
See R. p. 192. It will be observed that the judgment of the 
District Court rests, as to the facts, mainly, upon an alleged un- 
reserved admission by the defendants, that they were unable to per- 
JSorm their contract, and a notification of that admission by them to the 
libellants, and as to the law, upon the consequence of such unre- 
served admission, dispensing the libellants from the necessity, 
which otherwise existed, of putting the defendants in default, 
because the violation of the contract was passive merely. 

It is quite clear the District Judge, could not logically or 
consistently have awarded damages, under the reasons stated by 
him, in the absence of the alleged unreserved admission of ina- 
bility to perform, without proof being made of the putting in 
mora as a pre-requisite. Civil Code of La., Articles 1933 (1927), 
1911 (1905). 

Therefore, we submit, us a logical conclusion, that upon the 
finding of facts as made in the Cireuit Court, the judgment of the 
District Judge would necessarily, from the reasoning in his 
opinion, have goue in favor of the defendants. 

And equally clear does it seem, that upon the face of the 
findings of fact and conclusions of law, as made by his Honor, 
the Circuit Judge, it is equally ‘mpossible (if the District Judge 
is correct) to condemn the defendants in damages in this case, 
because it does not appear tha’ the defendants were ever put in 
default, or ever admitted their inability to perform, or by any 
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act made a waiver, expressly or impliedly, of such legal pre- 
requisite. 
SEVENTH ASSIGNMENT OF ERRORS. 

We assign as error, the rendition of the decree, or any judgment 
herein. against the defendants, on the face of the pleadings, and sub- 
mit, as a matter of law, that the suit herein should have been dismissed, 
because the allegations contained in the libel set forth no valid or legal 
cause of action against the defendants. 

(a.) The contract sued on, being made in Louisiana, must 
be interpreted in accordance with the laws and jurisprudence of 
that State, in certain essential particulars. For instance, in 
this ease, the contract, if broken at all, was ‘‘violated PASSIVELY, 
by not doing what was covenanted to be done, or not doing it at 
the time or in the manner, stipulated or implied, from the nature 
of the contract.” 

Civil Code of La., Art. 1931 (1925). 

‘* When the breach has been passive only, damages are due 
from the time that the debtor has been put in default, in the 
manner directed in this chapter.’’ 

©. C. Art. 1933 (1927). 

“The debtor may be put in default in three different ways,’’ 
as fully set forth in C..C. Art. 1911 (1905). 

‘* When the suit is for damages for the passive violation of a 
contract the petition must make a showing that the defendant has 
been put in default. The allegation is essential, and the omis- 
sion is not waived by a special defense.’ 

‘The default must be alleged in the petition, in order to 
show a cause of action.” 

Cross on Pleadings, p. 53, § 49, verbo ‘‘ Default.’’ 

‘Lhe case of McMaster and another vs. Brander and others 
is directly in point. It wasaclaim for damages under a con- 
tract of -affreightment, where it was held: ‘‘ Putting the 
defendant in mora isa condition precedent to the recovery of 
damages for a passive violation of a coutract. Such damages 
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are only due ufter the debtor has been put in default, and the 
default must be alleged and proved ; nor can evidence be received to 
prove a demand, WHERE IT HAS NOT BEEN ALLEGED IN THE 
PETITION.”’ 

See also, 3 An. 293, Hayden vs. Hertzinger. 

13 La. 229, Vance vs. Tourne et al. 

6 N.S. 229, Erwin vs. Fenwick. 

Louque’s Dig. p. 477 and 478. 

There was, therefore, no valid cause of action on the face of 
the libel for want of an allegation that the defendants had been 
put m mora; or that default had been waived, or that the 
defendants had admitted they could not perform. 

(6.) The libel is absolutely silent on the subject of the 
defendants having had any notice or even knowledge whatever, of 
the grain contract between Forestier and Gomila, or of its par- 
ticulars. Such allegation certainly seems essential, to connect 
defendants with a matter of such grave responsibility. entirely 
outside of the charter-party contract. 

(c.) The libel fails to state that the grain contract required 
the grain to be loaded by June 30th, or to mention any TIME 
whatever for the loading. 

(d.) There is no allegation in the libel that the ship was 
ever TENDERED to the libellants by the defendants, in any 
specified condition, at any time, or in any way, either on the 28th 
of June, when the loading commenced, or on the 30th of June, 
when it stopped. 

In the absence from it of all, or even any one, of the above 
mentioned particulars, the libel would seem beyond all doubt to 
present no legal cause of action against the owners of the ship. 

If defendants’ evidence, showing that the libellants loaded 
the ship by incompetent stevedores, employed at cheap rates for 
the very purpose of making money out of the loading of the ship, 
is to be excluded, because ‘‘the pleadings presented no issue 
under which the said facts could be considered as legal evi- 
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dence,’’ then we ask, iv all fairness, that a similar rule be en- 
forced against the libellants,.and the result would necessarily be 
the dismissal of this libel as we have shown. 


t EIGHTH ASSIGNMENT OF ERRORS. 


The findings fail to show any agreement, or assent, express or im- 
plied, by the defendants, to liability for possible loss, for delay in load- 
ing by any fixed date ; therefore, said findings are insufficient in law 
to support the decree. 

It appears affirmatively, that the coutract of charter: party 
became, vn the 19th of June, the consummation and formal em- 
bodiment in writing, of certain verbal negotiations, which for 
‘ several days had preceded it—yet nothing therein contained— 
and no statement whatever in the findings shows, any expression 
of assent by the captain or agents of the ship, or assumption, di- 
rectly or indirectly, by them or either of them, of the extraordi- 
nary obligations of responsibility that seemed certainly about to 
result, if Gomila & Co. failed to complete the loading at the 
time stipulated in his grain contract. 

We contend that under the circumstances shown by the 
findings in this case, the natural and legal conclusion is, that 
the formal contract, embodied and expressed, all there was of 
guaranty or condition on the subject, between the parties, We 
say, therefore, that it is only in the absence of a specific agree- 
ment, such as is shown in this case, and where there hus been 
no culmination of negotiations into a formal contract, that par- 
ties are affected by notices given verbally. 

Carver on Carriage at Sea, pp. 716, 717, in discussing this 
subject, says: ‘* But the rule is subject to the exception that, if 
the party who has broken the contract, entered into it in con- 
templation of special circumstances, which would affect the con- 
sequences of a breach, and ACCEPT these circumstances as CONDI- 
TIONS, under which the contract was to be performed, THEN he 
is liable, ete.’’ 
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See also same writer, p. 722, where he says, ‘‘But mere 
knowledge, or mere communication to a contractor, that the con- 
tractee may lose special advantages, or suffer special consequences, if 
the contract be not punctually performed, will not in all cases make 
the contractor answerable for these special matters.” 


There is much in the conduct of the parties themselves in 
this case, as shown by the findings, which repels the conclusion 
of any understanding even, on the part of the captain and 
agents of the ship, that they were bound to any time, or were to 
be liable in the manner contended for. We invite attention to 
some facts in this connection. 

(a.) The libellants had made and had on hand a confess- 
edly losing grain contract for June loading, ‘“ sellers’ option.’’ 

(6.) They made the contract with the ship on the 19th of 
June,and although they had at first insisted on the 25th of June 
as a date to cancel the contract (see telegiam in second finding, 
R. p. 222), the ship was not then ready for loading, which is 
the usual and customary method of holding ships to such a con- 
tract ; they, the libellants, found it more convenient and advi- 
sable to waive the insertion of the 25th as the cancelling date, 
because, as the finding expresses it, ‘‘ the ship was in port and 
they had confidence in the ability and willingness of the master to 
get the ship ready in time.’’ 

It will be observed, that the cancelling date was not waived, 
because of any agreement that the ship was to take the cargo 
on board in time to enable Gomila & Co. to comply with their 
grain contract. Not at all. If it had been so, the finding would 
have said so. If that cancelling date had not been waived, there 
would have been no suit for damages in this case, because, then, 
the remedy of Gomila & Co. would have been on the 25th, sim- 
ply to cancel the charter and get another ship. It was, then, this 
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apparently very accommodating WAIVER of a cancelling date by 
Gomila & Co. that seems to have created for them the opportunity 
to attempt to foist upon thisship the burden of their loss from 
a speculative and losing grain contract. Again, the language of 
the finding is, that Gomila & Co. ‘‘ had confidence in the ability 
and willingness of the master.’’ In other words, they trusted the 
master would load in proper time, therefore (as it seems to us 
clear) they had no positive agreement or even understanding 
he would load by the 30th of June, and that if he did not do so 
the ship would be liable for Gomila & Co.’s loss for not doing 
so. Our point is, that Gomila & Co. had under commercial usage 
a clear, well known and fair method to compel the ship to com- 
' ply with her engagement, so far as related to the time of loading. 
That remedy was, the insertion of a cancelling date in the con- 
tract, and the annulment of the contract and procurement of 
another ship, if the contract was violated in respect to the 
lime of loading. This being the usual and customary way of 
making such contracts, and of securing the loading of cargoes 
' on ships, we think it clear that when Gomila & Co. waived the 
method customary, universally, in such contracts, they should, 
at their peril, have inserted in the charter-party contract, some 
other corresponding stipulation, or clause, or agreement to take 
the place of the one which they had caused to be ELIMINATED from 
it, and as the findings show no substitute for the customary 
remedy, thus eliminated from the contract, except ‘‘ confidence 
and trust,’’ then the libellants must be content with that, and 
nothing more. 

(c.) The libellants, as ‘‘sellers” under the grain contract 
with Forestier & Co. had the “option’’ as to when the cargo 
would be “shipped.” One right under this ‘* option’’ was to 
have commenced the loading earlier. No exeuse is given why the 
libellants failed to exercise this right. No, it suited the pleasure 
of the libellants to wait until the 28th of June, before they 
brought their elevator with the grain alongside the steamer, and 
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the loading was then, and not until then, commenced by them. 

(d.) The ship was to receive a certain compensation as 
freight only, under her contract for the safe carriage of her 
cargo. No increased price was offered as a consideration for 
the ship to guarantee the performance of the speculative grain 
contract. Being without consideration, an agreement even for 
such unusual pecuniary risk would have been nudum pactum. 

To recover in this case, the findings should havé shown some 
positive agreement or consideration for the extraordinary and 
uncommercial act, before liability therefor can be fixed upon 
the ship. 

NINTH ASSIGNMENT OF ERRORS. 

The findings are insufficient in law to support the decree, in this: 
that no special TIME was agreed upon for the performance, either in 
the contract of charter-party, or otherwise, therefore, A REASONABLE 
TIME, was the limitation, implied by law, for the performance of the 
contract, 

Much that has been said in discussing other matters, applies 
to the point now formally assigned as error, and therefore, to 
avoid repetition, we refer to what has been already stated on this 
subject, adding a few observations only. 

It will be remembered that, by the terms of the grain con- 
tract, as expressed in the first finding, the libellants, as sellers, 
had the option, as to the time of the shipment of the cargo, that 
is to say, they had from the 7th of June, the date of the contract, 
until the 30th of June (midnight). Now, in addition to the facts: 
(1) that the contract of charter-party is silent as to the time of 
performance, and (2) that there was no agreement or assent by 
the representatives of the ship, expressly or impliedly, making 
a limitation as to the time of loading ; we observe now, (3) that 
there is not a line in the findings going to show that the libel- 
lants ever notified or informed the ship, of any date at which 
they wished the loading should be commenced. As holders of 
this option as to the time of shipment, it was not only their right 
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under the grain contract, but, as regarded the ship, it was the 
duty of the libellants to have directed when the loading should 
begin, and to have done so earlier than the 28th of June, A 
close reading of the findings shows (and such was the fact), that 
the defendants had nothing to do with the loading, especially as to 
the time when it was to commence or end. The loading was 
done from the libellants own grain elevator when it was brought 
to the ship’s side, and could not begin until the elevator and 
grain in barges and employés of the libellants came there. Why 
did not the libellants use the optional right they had and com- 
mence loading earlier. Clearly, it was the undue haste of load- 
ing in the waning hours of the very last day of June, hurried by 
interruption of rain, as well as being handicapped (if we may be 
permitted the use of the term) by the absence of a competent 
stevedore, that caused the ship to appear ‘full all over,” only 
‘tas then loaded and stowed” by the hasty work of the inefficient 
and incompetent employés of the libellants. 

The captain and agents of the ship had not bound them- 
selves as to any fixed time for the loading. Their cable mes- 
sages to the owners do not show any idea of a time fixed for the 
loading. There is also another important fact to be noted in 
this connection. The charter, Art. 15, in regard to lay days, 
contains the only contract stipulations in existence on the sub- 
ject of the time for the commencement of the loading. It stipu- 
lates that the lay days were to commence ‘‘the day after the 
steamer is DECLARED ready to receive cargo and having been passed 
by the surveyor of grain vessels, and WRITTEN NOTICE given by the 
master to the charterers or their agents.” 

Now, by turning to the third bill of exceptions, paragraph 
five (R. p. 232), if will be seen that the following finding of fact 
was requested, to-wit: No. 5, ‘* The lay days, under the terms 
of the charter-party, commenced on the 30th of June, because 
the certificate of the surveyor of grain, that the ship was ready 
to receive cargo, was not given until the 29th day of Cune.” 
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The Court, in refusing to make this finding, said : ‘* Because 
No. 5 is a conclusion of law, ete., * * *.” 

The fair interpretation of Article 15 of the charter, shows 
that the captain of the ship had the option to say when he was 
ready to commence loading ; and if he had, then this option, so 
given by the contract, cannot be denied to him, in consequence 
of anything that is merely to be implied from parol testimony of 
statements made by libellants at the time of, or before or since, 
the making of the contract. Article 15 contains no limitation 
whatever as to the duration of such option. It was clearly a 
reasonable duration, which might or not extend beyond the 
30th of June, according to the election or option of the captain. 
Two things were required to be done: (1) the steamer must be 
DECLARED ready to receive cargo by the surveyor of grain vessels, 
and (2) the master must serve a written notice upon the char- 
terers. 

The findings make no mention of these important contrac- 
tual pre requisites as to the proper method for determining when 
the time for loading should begin, and we are not permitted, of 
course, to refer tothe record. We can only say, arguendo, that the 
lay days did not begin until the 30th day of June. We say, 
from the findings, that the loading was commenced on the 28th, 
without any formal tender of the ship, and hurriedly conducted 
by the libellants in the manner and with the result above stated. 

Now, we submit, that it is simply irrational and absurd, to 
conceive a case, of a captuin and agents of a ship, so explicitly 
stipulating as to the time for the commencement of the loading, 
in order to be certain when the small penalty of “SIx PENCE 
STERLING PER GROSS REGISTER TON PER DAY,’ should begin to 
run ia favor of the ship, and leave to mere conjecture, or en- 
tirely at the option of the charterers, without any stipulation 
whatever, the same identical question of the TIME of the loading 
of the steamer, when a loss growing out of a speculative grain 
contract, already amounting to THOUSANDS OF DOLLARS, and 
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daily increasing in amount, was dependent on the question,as 
to when the loading of the ship should begin, continue, or end. 
A business contract, made by business men, cannot be so 
interpreted. 
TENTH ASSIGNMENT OF ERRORS. 


The Court erred in condemning the defendants to pay libellants 
damages in the sum of $23,993 76, or any part thereof, and the decree 
therefor, was rendered upon findings of fact, which, taken in connec. 
tion with the pleadings, are insufficient in law, to support said decree, 
in whole or in part. 

The law of the State of Louisiana must determine the rights 
and obligations of the parties in this case, as the contract sued 
on was made in that State. 

The most important provisions of that law, applicable to the 
case at bar, are to be found in Article 1934 (1928) of the Civil 
Code of Louisiana. The rules contained in this article, as was 
observed by the Supreme Court of the State in 10 An. 633, 
‘were taken verbatim, from articles 1149 and 1150 of the Code 
Napoleon, and these articles of the French Code, in turn, from 
Pothier on Obligations, Nos. 159 and 160. Pothier drew them 
from the Pandects.”’ 

We quote the article in full, with exception of one section, 
which is manifestly inapplicable. The italics are our own. 

Art. 1934 (1928): ‘* Where the object of the contract is any- 
thing but the payment of money, the damages due to the credi- 
tor for its breach are the amount of the loss he has sustained, 
and the profit of which he has been deprived, under the following 
modifications and exceptions :” 

1. ‘*Where the debtor has been guilty of no fraud or bad 
faith, he is only liabie for such damages as were contemplated, 
or may reasonably be supposed to have entered into the con- 
templation of the parties, at the time of the contract. By bad 
faith, in this and the next rule, is not meant the mere breach of 
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faith, in not complying with the contract, but a designed breach 
of it from some motive of interest or ill will.’ 

2. ‘* Where the inexecution of the contract has proceeded 
from fraud or bad faith, the debtor shall not only be liable to 
such damages as were, or might have been, foreseen at the time 
of making the contract, but also to such as are the immediate and 
direct consequence of the breach of that contract; but even when 
there is fraud, the damages cannot exceed this. 

* * a ok 2 x of oe of Xs nf 

4. “If the creditor be guilty of ANY bad faith which RETARDS 
or prevents the execution of the contract, or if, at the time of 
making it, he knew of any facts that must prevent or delay its per- 
Sormance, and concealed them from the debtor, he is not entitled to 
damages.”’ : 

5. ‘** Where the parties, by their contract, have determined the 
sum that shall be paid as damages for its breach, the creditor must re- 
cover that sum, but is not entitled to more. But where the contract 
is executed in part, the damages agreed on by the parties may be 
REDUCED to the loss really suffered, and the gain of which the 
party has been deprived, unlessthere has been an express agree- 
ment that the sum fixed by the contract shall be paid, even ona 
partial breach of the agreement.”’ 

The decree in this case is rendered in manifest violation of 
the rules above expressed, in the following, among other par- 
ticulars : 

First. The fourth section of the article, precludes recovery 
by any creditor who is guilty of ANY bad faith, which RETARDS 
or prevents the execution of the contract, or if, at the time of making 
it, he knew of any facts that must prevent or delay its perform- 
ance, and concealed them from the debtor. 

The application of this rule to the facts found by the Court 
‘‘to be correct and true,’’ as set forth in the first bill of excep- 
tions, is absolutely decisive of this case. The libellants were 

guilty of bad faith, iv appointing incompetent stevedores to load 
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the ship, whose stowage was badly performed; in doing so at 
cheap rates, in order to make money out of the loading; in de- 
ceiving the defendants as to the true character of the stevedores 
so employed, by making and collecting charges therefor from 
the ship, which indicated they were regu/ar stevedores, when 
they were not (see C. C. of La., Art. 1847 (1841); and in thus 
retarding the proper execution of the contract. 

Second. If, notwithstanding the facts referred to, which 
show bad faith, misfeasance, and certainly concurring negli- 
gence on the part of the libellants, they are still adjudged to 
recover damages herein, then we say the Court erred in dis- 
regarding the distinction shown by the law in the second 
section of the article above quoted, between debtors in good, and 
debtors in bad faith. Thesection referred to /imits the damages, 
where its inexecution has proceeded from fraud or bad faith, 
and the amount allowed by the decree of the Circuit Court 
clearly exceeds the limit so fixed, when the debtor was in bad 
Jaith. 

If the debtors had been guilty of fraud and bad faith, under 
the limitations contaived in this section, they would even then 
have been protected from the extraordinary loss of about 
TWENTY THOUSAND DOLLARS, caused by the sacrifice of the 
cargo by the AUCTION SALE. 

It is only where the debtors are in bad faith that they are 
liable to ‘* such damages as are the immediate and direct consequences 
of the breach of the contract.’’ 

See the above article, sec. 3. 

Third. The Court erred int failing to apply the limitations 
of liability expressly provided for in section five of the above ar- 
ticle. By the terms of that section, under no possible circum- 
stances could the amount of the damages allowed in this case, 
legally exceed the ‘‘ ESTIMATED AMOUNT OF FREIGHT,’ because 
the parties, in section nineteen of the contract, had determined 
that sum should be paid as penalty for its non-performance, and 
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therefore, in law, the creditor, if entitled to ,apything, ** must 
recover that sum, but is not entitled to more”’ If the contract 
should be executed in part, as was done in the case at bar, the 
law declares that the damages might be reduced according to the 
circumstances, but there is no provision for increasing the 
damages beyond the amount of penalty so agreed on in the 
contract. 

Fourth. As to the AMOUNT of the damages allowed. 

The District and Circuit Judges differed very materially on’ 
this point—mainly, because the former disallowed, while the 
latter sanctioned, the sale of the cargo at AUCTION. 

The District Judge allowed the difference between the con- 
tract price and the market price as appeared in the telegrams 
of DeWolf & Hammond to the defendants, dated Jane 30th, 
(see telegram in eighth finding), makiug the difference 3s. 3d. 
per quarter; to which he added 3d. for difference in freight, 
making 3s. 6d., which made the loss 88,426 25. Now, although 
the District Judge disallowed and condemned the sacrifice of 
the cargo at public auction, significantly terming it an ‘* aT- 
TEMPTED sale at auction” (the inference apparently being quite 
clear, from this expression, that it was not by that Court viewed 
as a real sale), he allowed for the charges which were paid the 
auctioneer for advertisement and fees, $934 72, making a total 
allowance by the District Court for damages $9,360 97. It is 
perfectly clear from the opinion, that the District Judge allowed 
the expenses attending the advertisement and attempted sale at 


auction, merely because by that method, a purchaser might be 
secured who would bid more than the market price, but as this was 


not realized, he condemned the sale at auction, because, to use 
his own words, ‘** J think (said the Conrt) that he (Gomila) was 
not justified in permitting a sale at lower terms than, the evidence shows, 
were the ruling terms.’’ 

See opinion of District Judge, R. p. 198. 
But the District Judge erred in even allowing the expenses 
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of this auction sale. After the offer of the ship to take the bal- 
ance of the cargo, when it had been discovered, by the employ- 
ment of a regular stevedore, that the ship could do so when 
the cargo was properly stowed, and the ship had twice publicly 
protested against a sale at auction, the costs even, of such sale 
were not allowable, because ‘it entailed expenses that might reason- 
ably have been avoided,’ as the learned writer, Mr. Carver, says. 

See Carver on Carriage at Sea, § 719. 

11 M. & W. 228. 

3 Wm. Rob. 158. 

Lush. 138. 

By turning to the seventeenth finding, R. p. 225, we per- 
ceive, at a glance, the radical difference both in the amount as 
well as details of the damages allowed by the Circuit Court, 
which, in view of what we have already said, we submit are not 
sustained by law, and must be set aside in uny contingency. 
They must be greatly reduced, under any legal view of the de- 
fendant’s liability. They will (as we confidently believe) be 
entirely rejected, because of the conduct of the libellants as 
shown by those facts which his honor, the Judge of the Circuit 
Court, found were *‘ correct and true,” but disregarded. 


ADDITIONAL ARGUMENT. 


Much of the argument of this case has necessarily been 
made already, in presenting the several assiguments of error. 
Avoiding repetition as far as possible, we beg to be permitted 
to give some points only of the argument not already stated, 
with some additional authorities, and will do so as briefly as 
possible. 

In stating and presenting the First Bill of Exceptions, as ‘‘an 
assignment of error,’ we dwelt on the importance of the facts 
found by the Court therein to be true and correct, and cited 
authorities showing, we submit conclusively, that the Court 
erred in disregarding said facts as evidence. 
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The authorities there cited by us establish conclusively, as 
we respectfully submit, that the Cireuit Court erred in disre- 
garding said facts as evidence, and assuming, as we confidently 
do, that in view of the principles of law and authorities there 
cited, this Court must and will accept and give effect, as evi- 
dence, to the said facts so found by the Court to be correct and 
true, we proceed now, in view of the importance of the evi- 
dence contained in said facts, to supplement what we have here- 
tofore said, with some deductions and conclusions, which are 
naturally stggested by said facts. 

We contend that if these facts are given their proper and le- 
gal effect as evidence, they must necessarily dispose of this suit, 
independently of all other defences; and in the further brief 
consideration now proposed, we beg that the analysis which we 
have heretofore made of these facts, seriatim, may be borne in 
mind, 

(a.) First, in regard to the subject of the loading of the 
steamship by Gomila & Co., we remark, that it was not until after 
the trial in the District Court was over, and the appeal was pend- 
ing in the Cireuit Court, that the bill of Gomila & Co. for $524 50 
for loading the steamer was introduced as evidence in the case. 
The contest in the District Court was fought on other grounds. 
The Circuit Court, as we have seen, under a too strictly technical 
view of the pleadings, disregarded the evidence. 

(b.) In order that two of the most important facts relied on 
by us, as shown by these findings, to-wit : (1) that Gomila & Co. 
loaded the steamer, and (2) that they designedly employed cheap 
stevedore labor, in order to make a profit, by thus loading it, 
may have their full weight, not only as ‘‘facts’’ found in 
this case, but as facts that were admitted by the libellants, and 
cannot be denied successfully, we refer the court, arguendo, to 
the testimony of the chief libellant in this case, not as evidence, 
of course, but as a concurrent statement corroborating the 
correctness of the findings above referred to. Mr. Gomila tes- 
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tifies as follows: ‘‘ The regular stevedores charge $1 75, and 
Alfred and Neeb Do 117, for a dollar and a quarter. JI charged 
the Deronda $1 75. IT IS PART OF OUR PROFIT IN LOADING 
TMESE SHIPs.’’ (R. p. 182.) 

The act of Gomila & Co., therefore, in charging and collect- 
ing $524 59 for loading the steamer, as if they had employed 
and paid regular stevedores for doing so, when they had em- 
ployed cheap labor, and paid only $352 09, was done designedly, 
in order to make, as the quotation expresses it, a ‘‘ profit in the 
loading.” ‘The profit so made by Gomila & Co. out of the loading 
of the Deronda, was the difference between the t@o itemized 
bills, to-wit: one hundred and seventy-two 50-100 dollars. This 
difference between these two bills, by which these CHARTERERS 
made this profit of $172 50 out of the ship was effected by the 
libellants taking the bill of their employés, Alfred and Neeb, 
and increasing the several] items of charges therein, as follows: 
the item of trimming the corn was increased from $1 25 to $1 75 
per bushel; the item of sacking and sewing was raised from } 
to 14 per bushel, and the item of stowing 5,785 sacks was in- 
creased from 2c. to 3c. per sack. 

Now, let us consider the legal relation of the parties at the 
time the libellants, as /oaders, succeeded in making this ‘* pro- 
fit’’ out of the ship in that capacity. The libellants, as char- 
terers, were under contract obligation to appoint a stevedore for 
loading the steamer. The business character of the stevedore 
to be employed was fixed im the contract by the stipulation 
touching his compensation, which was to be ‘‘at current rates 
for such labor.’’ This stipulation required that ‘‘such steve- 
dore labor’’ should be employed as the ‘‘ current rates’’ of 
compensation should command. In other words, the character 
of the labor, as defined by the rate to be paid for it, required 
the appointment by the charterers, of a regular or competent 
stevedore. If this had heen done, considering the admitted 
fact, that the ship could and did subsequently, when restowed 
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by a regular stevedure, carry the quantity guaranteed, there 
could not possibly have been any trouble. 

If the loading had been done under the supervision of a 
regular and competent stevedore, non constat, but that the hasty 
and improper stowage would have been seen and remedied in 
time, to take the balance of the cargo in, on the 30th of Jane. 
If there was too much weight in the vessel from water ballast in 
the tanks or fuel in -the coal bunkers, how perfectly easy it 
would have been detected by the eye of an experienced steve- 
dore while the vessel was being loaded, aud a sufficient quantity of 
either water or coal taken out as the loading progressed, with- 
out retarding or interfering with the loading. But, no, it did 
not suit the purposes of the libellants to place an experienced 
stevedore in charge of the loading. 

It seems to us that the libellants, when they assumed the 
double relationship of LOADERS as well as charterers, entirely 
underestimated the protection given to the ship, by the require- 
ment in the contract, in regard to the appointment by them of, 
as Charterers, ASTEVEDORE for the loading. 

In order to arriveat a correct view of the responsibility Of 
the duty assumed by the libellants in this connection, let us 
consider what are sume of the recognized duties and functions 
ofastevedore. We say recognized and well understood, both 
in Commerce and in the jurisprudence of all commercial coun: 
tries fur a period dating back into centuries. 

Maclachlan, in treating on this subject, says: **Stevedore, 
a word in common use at all our great shipping ports, to de- 
nominate a person, whose business is, to undertake the stowage 
or discharge of cargoes with a gang of workmen, whom he hires 
and pays, «und is responsible for. Familiar meution of sucha 
person, with the same functions exactly, is made in the Consolato 
del Mare, where his name, in the original catalan of that cele- 
brated collection of maritime law, is Stibador, the original, no 
doubt. of the word we use, and on that account remarkable as a 
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proof of the great authority in Europe, which these laws, at a 


. 


very early period, had attained to.’’ Maclachlan on Shipping, 
pp. 386-387. Note. 

The same author has also very clearly stated the rule con- 
cerning stowage, when performed by stevedores under the 
appointment of the charterers. He says: 

‘*In loading the cargo, therefore, care must be taken by the 
master, unless by usage or agreement this business is to be per- 
formed by persons hired by the merchant,’’ and the master and 
owners are liable, without proof of personal negligence, ‘* unless 
it appears that the shipper assented to the manner in which his 
goods were stowed, or that they were stowed by his own steve- 
‘dore, without express orders or interference on the part of the 
master.’’ 

Machachlau on Shipping, p. 386-387. 

There is no prétense, in this ease, that the master in any 
manner interfered, 2nd we submit herewith, authorities clearly 
showing, that where the charterer appoints the stevedore, at the 
ship’s expense, and under the captain’s directions, the char- 
terer will still be liable for bad stowage, where the captain is not 
shown to have interfered with the stevedore in the loading. 

Much stronger, of course, is the present case, where the char- 
terers ure shown, by their own bill and itemized aceount ren- 
dered, not only to have appointed the persons represented by 
them as stevedores, to load the ship, but themselves to have 
assumed the position and responsibility of loaders of the ship. 
For we hold that when a party renders and collects a bill of 
$524 59 *‘for loading” a ship, such party is estopped from say- 
ing “ he did not load such ship.”’ 

Blakie vs. Stembridge, 2 L. J. (C. P.) 329. 
Parsons’ Shp’g and Adm., v. 1, p. 263, note 7. 
Carver on Carriage at Sea, §§ 270, 274; do. § 272. 
Desty on Shipping and Adm., § 263. 

Flanders on Shipping, § 201. 
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Stevens on Stowage, p. 607. 
Pritchard’s Adm. Dig. v. 1, p. 499, Nos. 278, 280, 281. 
The Catherine Chalmers, 32 L. T. 847. 

[t is usual to say, in contracts of this kind, ‘‘ charterers are 
not to be held responsible for improper stowage.’’ This we 
understand to refer to third persons, having goods on board that 
have been damaged. Certainly such a clause could not be con- 
strued, as between the parties to the contract, so as to enable a 
charterer to take advantage of his own wrong, so as to justify him 
in violating his obligations and duties, in the manner the libel- 
lants are shown in this case to have done, by the facts found by 
the Court to be ‘‘ correct and trne.”’ 

No one can, by contract, stipulate immunity from his own 
wrong. 

Hutchinson on the Law of Carriers, § 14. 

The principle here applied to carriers is equally applicable 
to charterers. 

(c.) Our next contention in this connection is this: That 
in view of the said facts, so found to be ‘* correct and true,’’ the 
libellants cannot recover herein, because the said facts show 
them, as to the loading of said steamer, to be guilty of, at least, 
MISFEASANCE OR CONCURRING NEGLIGENCE. 

Angel on Carriers, § 12,says: ‘It may be proper to notice 
the distinction between negligence and misfeasance. It seems 
to be this: that the former takes place in the course of perform- 
ing the contract, the latter in an act done in direct contraven- 
tion of it, by which its performance is prevented.”’ 

Sleat vs. Fagg, 5 B. & Ald. R. 342. 
Ellis vs. Tarner, 8 T. R. 531. 
Garnett vs. Willan, 5 B. & Ald. R. 53. 

‘* The performance in an improper manner, place or time, which 
is not the party’s right, or even duty to do, is a misfeasance.’’ 

Angei on Carriers, note ‘. under § 12. 
‘* When the negligent acts or omissions of the parties to the 
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action were contemporaneous, or, what is to say the same thing, 
when the catastrophe is the result of concurring or mutual acts 
of negligence, the plaintiff caunot recover damages.” 

Beach on Contributory Negligence, p. 60, and numerous 
authorities cited in note. 

In Sedgwick on Measure of Damages, v. 2, p. 347, it is said: 
“ We have already had occasion to advert to the priuciple, that 
the party seeking legal redress must not only show his adversary 
to be in the wrong, but must also be prepared to prove that no 
negligence of his own has tended to increase or consummate the 
5 i, Sette, ta ti 

In New York it has been held that: ‘* A party suing for 
negligence must come into court faultless. He must not present a 
mere balanced case. The burden of proof is upon him, and he 
must satisfy the Court, by the greater weight of testimony, that, 
without any carelessness or blame on his part, he has suffered 
an injury.”’ 

Ernst vs. Hudson River R. R. Co., 24 How. Prac. 97. 
Beach Contrib. Neg., p. 445. 

(d.) Finally, to confirm the decree in this case, would be 
to enable the libellants to take advantage of, and profit by, 
their own wrovg ; a great wrong, committed by them, against 
the defendants, who from necessity had to confide in them as 
charterers of the ship; a wrong, the mala fides of which pre- 
cludes the recovery of damages by them, not only under Sec. 4 
of Art. 1934 (1928) of the Civil Code of Louisiana, which we 
have cited, but under the principles of the common law, and 
pre-eminently so, under the principles of the commercial law. 

Gomila & Co. knew that the market ‘* had declined and was 
still declining ;’’ they were large grain dealers, and as such were 
necessurily familiar with the murket prices; they knew, there- 
fore, that, at about the date of the loading, the market price of 
the corn, then being loaded on the Deronda, had fallen about 
3s. 3d. per quarter below the contract price, thus representing 
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then, a positive loss, either to the libellants or to their vendees, 
Forestier & Co., of about EIGHT THOUSAND DOLLARS. There 
was but one way to bring in a third party as a possible candi- 
date to bear the loss of this’ speculative grain adventure, and 
that was, by proof of verbal declarations of libellants, which it is 
not pretended were ever assented to by the defendants, to stretch 
the written guarantee of the charter-party, so as to bring in the 
ship, and saddle upon her owners, « loss which had already re- 
sulted, from a fall in the market price of the commodity that 
was to be shipped. 

Under these circumstances, the libellants took the loading 
of the ship into their own hands, violating their contract obli- 
gation by employing incompetent stevedores at cheap rates, 
with full knowledge of the importance to theship, in that crisis, 
of having the presence and services of a competent stevedore, 
one who would be active and vigilant in performing the fune 
tions of that office, so that while the ship was being loaded, the 
quantity of coal or water ballast might be regulated as the exi- 
gences of loading might require, as well as to superintend the 
proper stowage of the cargo. 


CONCLUSION. 

In our discussion of this case, we have endeavored to present 
the cause of the defendants from a two-fold aspect, to wit: 
whether this Court would accept and give effect, as evidence, to 
the ‘*‘ findings of fact,’ made by the Circuit Court, but disre- 
garded, as set forth in the first bill of exceptions, or, on the con- 
trary, refuse so to do. 

I. 

Upon the first theory, to-wit: that this Court might disre- 
gard said ‘‘findings of fact,” as evidence, we submit that the 
judgment appealed from should be reversed, in consideration of 
the several errors herein specifically assigned, the more partic- 
ular points of which, may be recapitulated as follows: 
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(a.) Because there never was a formal tender of the ship 
as being in readiness to commence loading on the 28th, nor as 
being loaded on the 30th of June. 

(b.) Because the violation of contract complained of was 
merely passive, and under the law of Louisiana, where the con. 
tract was made, and by which it is governed, no damages are 
exigible, because it has not been either alleged in the libel, nor 
shown in the findings of fact, that the defendants were either put 
in mora, or that they made a waiver of default. 

(c.) Because the Circuit Court held the defendants strictly 
to the rule, that the allegata and probata should agree, and in 
doing so, and for that reason only, disregarded as evidence, the 
important facts, found to be correct and true, as set forth in the 


, first bill of exceptions: That if correct in such ruling, then the 


Circuit Court certainly erred in not applying the same rule to 
the evidence and pleadings of the libellants, which, if done, 
must result in the rejection of libellants’ suit, because the libel, 
for lack of proper allegations, which we have heretofore fully 
specified, presents, upon its face, no valid or legal cause of action 
against these defendants. In other words, admitting all its alle- 
gations to be true, there would be, in /aw, no case therein stated 
against these defendants. 

(d.) Because the findings utterly fail to show, that there 
was any agreement or assent, of any kind, ever made by the de- 
fendants to any liability for extraordinary possible loss, for de- 
lay in loading the ship by any fixed date. 

(e.) Because no special time for the performance of the 
contract having been agreed upon, either in the contract of 
charter-party or otherwise, the law necessarily implied a reason- 
able time as a proper limitation, in the premises. 

(f.) Because the libellants having transferred the charter- 
party to Forestier & Co., they were without legal interest or 
capacity in law to bring or maintain this suit. The legal title 
to the charter-party, being, under the findings of fact as made, 
still in Forestier & Co., they alone could bring the suit. 
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Upon the other theory, however, that this Court will receive 
and consider as evidence, the facts found by the Cireuit Court to 
be correct and true, as set forth in the first bill of exceptions, 
which is the correct theory, and which, we humbly submit, we 
have conclusively shown by numerous authorities, cited and 
discussed at length elsewhere must be done, in that event, we 
submit with great confidence that those ‘* facts ”. must cause the 
prompt reversal of a decree, which could not logically or justly 
have been rendered by the Circuit Court, if they had for one 
moment been considered as evidence by that Court. 

The affirmation of the decree appealed from, with the 
** facts ’’ mentioned, in evidence, would sanction conduet by the 
libellants, utterly at variance with the principles of right and 


justice. 


As charterers, charged with the duty of appointing a com- 
petent stevedore to perform the loading, they elected, as shown 
by their itemized bill, rendered and paid therefor, to perform 
the loading themselves, through the instrumentality of their own 
employés, charging and realizing as their profit for such loading, 
the difference between the cheap labor actually employed, and the 
“current rate’’ that would have been chargeable, had a reg- 
ular stevedore been employed by them; the result being a fail- 
ure by the ship to take, ‘‘as then loaded,” the guaranteed quan. 
tity, which a few days later was readily taken, when the stowage 
was re-arranged by a regular stevedore. Such charterers, we 
submit, are estopped from claiming damages resulting, in whole 
or in part, from such loading, operated by themselves. 


ILI. 


If, contrary to our confident belief, this Court should main- 
tain the claim of the libellants herein for damages in any sum, 
then we respectfully submit, that the amount of $23,993 76, 
allowed by the Circuit Court, is not sanctioned nor sustained by 
law, for the reasons we have endeavored to present elsewhere. 
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The first item of $3,194 29, allowed as being amount of com- 
mission paid Forestier & Co., is clearly illegal. The item of 
$20,549 39, resulting from the sacrifice of the cargo, cannot be 
sanctioned by this Court, because it is in direct conflict with, 
and in violation of, well recognized rules and principles as to 
such liability, and precedents in commercial usage, governing 
and limiting the liability of ship owners in such cases, whose cap- 
tain, in the present instance, repeatedly, but vainly, protested 
against such sale. 

If such charterers are to be permitted to assume the role of 
loaders of the vessel, and by depriving the ship of its regular 
stevedore, and by theemployment of cheap stevedore labor, clan- 
destinely make a profit of ONE HUNDRED AND SEVENTY-TWO 
.50-00 DOLLARS by such loading, and the owners of the ship, 
in consequence, are indeed to be burdened with the loss 
resulting from the fall in the grain market, and the inexecution 
of this speculative grain contract of Gomila & Co., then, no 
doubt, his honor, the Judge of the District Court, stated the 
principle of liability correctly, when he held it to be ‘the 
difference between the contract price and the market price.’’ The 
latter, he fonnd to be 3s. 3d. per quarter. (See Opinion, R. 
p. 198.) 

In view, however, of the considerations hereinbefore sub- 
mitted, the defendants also having shown conclusively that the 
libellants have not, ‘‘ well and truly performed and kept all 
the covenants and undertakings on their part, in said charter- 
party, to be performed and kept,’’ as alleged by them in their 
libel, and the consequent error in the decree in favor of the 
libellants herein being fally shown, the defendants respectfully 
and confidently pray that the judgment appealed from be re- 
versed, and that they have judgment in their favor, and for 


costs. 


J. McCONNELL, 
Of Counsel for Appellants. 
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The first item of $3,194 29, allowed as being amount of com- 
mission paid Forestier & Co., is clearly illegal. The item of 
$20,549 39, resulting from the sacrifice of the cargo, cannot be 
sanctioned by this Court, because it is in direct conflict with, 
and in violation of, well reeognized rules and principles as to 
such liability, and precedents in commercial usage, governing 
and /imiting the liability of ship owners in such cases, whose cap- 
tain, in the present instance, repeatedly, but vainly, protested 
against such sale. 

If such charterers are to be permitted to assume the role of 
loaders of the vessel, and by depriving the ship of its regular 
stevedore, and by theemployment of cheap stevedore labor, clan- 
destinely make a profit of ONE HUNDRED AND SEVENTY-TWO 
,50-00 DOLLARS by such loading, and the owners of the ship, 
in consequence, are indeed to be burdened with the loss 
resulting from the fall in the grain market, and the inexecution 
of this speculative grain contract of Gomila & Co., then, no 
doubt, his honor, the Judge of the District Court, stated the 
principle of liability correctly, when he held it to be ** the 
difference between the contract price and the market price.’ The 
latter, he found to be 3s. 3d. per quarter. (See Opinion, R. 
p. 198.) 

In view, however, of the considerations hereinbefore sub- 
mitted, the defendants also having shown conclusively that the 
libellants have not, ‘‘ well and truly performed and kept all 
the covenants and undertakings on their part, in said charter- 
party, to be performed and kept,’’ as alleged by them in their 
libel, and the consequent error in the decree in favor of the 
libellants herein being fully shown, the defendants respectfully 
and confidently pray that the judgment appealed from be re- 


versed, and that they have judgment in their favor, and for 


costs. 


J. McCONNELL, 
Of Counsel for Appellants. 
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Supreme Court of the United States. 


OcToBER TERM, 1888. 


No. 33. 


CULLIFORD & CLARK, Appe.uants, 
versus 


GOMILA & CO., ApPELLEEs. 


Brief for Appellees. 


STATEMENT OF THE CASE. 


This suit was commenced in the United States District 
Court tor the eastern district of Louisiana by the libel of 
Gomila & Co., for damages, for the breach of a charter 
party between them and Culliford & Clark, for the charter 
of the steamship Deronda. 

The ship was attached and released upon stipulation to 
the respondents. The decree in the district court was in 
favor of the libellants, from which appeals were taken to 
the circuit court, where the decree was also in favor of 
the libellants, from which the respondents took this appeal. 

The facts found by the circuit court include many inci- 
dental facts, as well as the ultimate facts upon which the 
decision of the case turned. The ultimate facts found are 
substantially as follows: 

The libellants having sold for foreign shipment a cargo 
of cornof not over twelve thousand nor under ten thousand 
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quarters of 480 pounds each, te be delivered on sellers’ 
vessel in the month of Fune, 1883, for the purpose of 
making such delivery, chartered said steamship from the 
respondents, who guaranteed the steamer to carry not Jess 
than ten thousand quarters of 480 pounds each. 

During the negotiation of the charter party Gomila gave, 
as his reasons for insisting upon such guarantee, his con- 
tract of sale aforesaid, which was produced and read to or 
by the agents of respondents, and he stated ‘‘ that he had 
no use for any vessel that would not carry ten thousand 
quarters of grain; that he must have a guarantee, and 
feared that if the vessel would not carry that amount the 
consequences would be serious ; that the market had de- 
clined and was still declining, and the loss would be very 
heavy, because the buyer would have the right to reject 
the cargo if the conditions were not strictly fulfilled.’’ 

‘¢ The canceling date of the charter party was not fixed, 
because Gomila & Co. waived it, as the ship was in port, 
and they had confidence in the ability and willingness of 
the master to get the ship ready -in time.’ See findings 
I, 2, 3, 4 and 5, pp. 220, 221, 222. 

On the 28th of June the ship was ready to receive car- 
go, and the loading then commenced, with the consent of 
all concerned, and continued until the afternoon of the 
30th of June, when the loading was stopped, and the ship 
was declared by the underwriters’ inspector to be fu// all 
over and ready to proceed on her voyage. She then had 
only 9635 quarters on board, and could take no more with 
safety, as she was then loaded and stowed, altl:ough the 
libellants had the balance of the cargo of 10,000 quarters 
alongside, and it could have been put on board before 
midnight if the ship could have takenit. See sixth find- 
ing, p. 222. 

When the ship was loaded, as aforesaid, all parties had 
notice at once that she could not carry the quantity guar- 
anteed, and efforts were made by libellants to avoid loss 
or to reduce it to the minimum ; but the cargo having been 
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refused by the buyers, because it was short, and negotia- 
tions with the owners of the ship having failed, libellants 
decided to sell the cargo on board, with privilege of the 
charter, and so notified the agents of respondents, at the 
same time giving the respondents the option of taking the 
cargo at the price at which it had been sold. After notice 
thereof, given in the daily papers published in New Or- 
leans, the libellants sold the cargo on board, with privi- 
lege of the charter, at public auction, which sale ‘‘ was 
fairly conducted, and under the circumstances was 
necessary and proper for the protection of the rights of 
all parties.”’ ‘* Corn is a perishable article in shipping, 
both as to time and transit, and is always at risk in voyages 
across the ocean, particularly if it remains in the port of 
New Orleans, under the heat of a July sun beating on the 
decks, in which case the risk is increased every day it 
remains in port.’’ See findings 8, 9, 10, 11, 15 and 16, 
pp. 224-226. 

That although ‘‘ the carrying capacity of the Deronda 
for grain, on voyages from New Orleans to Europe, when 
properly fitted out, was over 10,000 quarters,’’ as she 
was fitted out and prepared and tendered to Gomila & Co., 
on June 28, 1883, she could not with safety, under maritime 
and underwriters’ rules, carry a cargo of 10,000 quarters, 
and she failed to receive such cargo;’’ and ‘‘ by the inabil- 
ity and failure of the steamer to receive, when first ten- 
tered to Gomila & Co., a cargo of 10,000 quarters,” 
‘¢ the libellants lost the advantage of their said sale,’’ and 
thereby suffered loss amounting to $23,993.76. Findings 
14 and 17. 

These ultimate facts establish the case of the libellants, 
as averred in their libel, excepting as to the quantum of 
damages, which is slightly less than the amount claimed 
by them. 

The answer of respondents denied that the firm of Cul- 
liford & Clark were owners of the Deronda, and averred 
that Culliford was sole owner thereof, and that said firm 
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was the agent of said owners. The execution of the char 
ter party with Gomila & Co., declared upon in the libel, 
was admitted in the answer, but respondents averred a no- 
vation thereof by the substitution of Forestier & Co. (the 
purchasers of the cargo) for Gomila & Co. as charterers. 
Answer, p. I5. 


Upon these points the court found *‘ that Gomila & Co. 
did not authorize the surrender of their charter and the 
giving of a new one to Forestier & Co. save upon the con- 


dition that the Deronda should first execute her guaran-— 


tee’’ (seventh finding, p. 222); and ‘* that although J. H. 
W. Culliford was the sole owner of the Deronda, and re- 
spondent’s firm of Culliford & Clark managing agents of 
said owner, yet the fact is that said firm held themselves 
out and dealt with the libellants in relation to the Deron- 
da as owners thereof, and therefore are liable on the said 
charter party as owners to the libellants for all damages 
arising from the default under said contract.’’ Eighteenth 
finding, p. 226. 


And the court found as conclusions of law: 


‘rst. That under said charter party the defendants 
were bound under their guaranty to see that when the De- 
ronda was tendered to the libellants for loading [that] she 
was fitted, prepared and arranged so as to be able to carry 
not less than 10,000 quarters of grain under underwriters’ 
and maritime regulations. 

‘*2d. That the said defendants were charged with full 
notice in law of the special objects and purposes of libel- 
lants in effecting said charter, and therefore are liable to 
the said libellants for the amount of damage suffered by 
the latter from inability to sell and deliver under the grain 
contract with Forestier & Co. 

‘¢3d. That the amount of such damages was the sum 
of $23,993-76. 

‘*4th. That libellants should have judgment for that 
amount, with legal interest from June 3oth, 1883, against 
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the defendants and against the sureties on the release bond 
in attachment.’’ 

The decree was in favor of the libellants for the amount 
of damages found as above. The case in the district 
court is reported in 20 Fed. Rep. 734. 


ARGUMENT. 


I. 


The suit was properly brought against the firm of Cul- 
liford & Clark. Besides the fact that they held themselves 
out and dealt with the libellants in relation to the Deron- 
da as owners «hereof, they admit in their answer the 
execution of the charter party sued on, and aver novation 
and performance of the new contract. The plea is one of 
confession and avoidance, which estops them from denying 
the matter confessed. Like the plea of payment it ex 
cludes all other defences. , 

If they wished to dispute the authority of their agents 
to bind them they should have denied that they made the 
charter, instead of pleading performance. 

It was urged in argument in the court below that inas- 
much as Culliford owned the Deronda individually the 
firm of Culliford & Clark cannot be held liable in this suit. 
The argument was that, because Culliford & Clark charted 
a ship which did not belong to them, they as a firm 
could not be held on their covenants. The obvious an- 
swer to this is that a warrantor cannot set up his own 
wrong in discharge of his warranty. 

Both partners are estopped to deny that property char- 
tered by the firm was not made, guoad the transaction, 
partnership property, though it may have belonged to but 
one of the partners individually. 

This suit, although brought in admiralty, is not against 
the ship, but against the persons who made the charter. 

Property was attached as a mere incident of the suit 
for the purpose of compelling the defendants to appear 
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and ‘answer the libel. Concede that the Deronda was 
owned solely by Culliford, it is not material, because the 
partners are liable severally and in solido for the whole 
claim, and the property of both or either might be seized. 


Culliford cannot complain that his property was taken; 
nor had Clark any interest to complain, although, as to 
him, the attachment may not have given the court juris- 
diction. But he has voluntarily appeared and answered 
without objection, which waives all defects in the process. 
Atkins vs. The Disintegrating Company, 18 Wall. 272. 


In foreign attachments the writ may be levied upon any 
property or credits of the defendants. JA/farro vs. Alme- 
tda, 10 Wh. 473; Atkins vs. The Disintegrating Com- 
pany, supra. 

But the defendants never objected to the validity of the 
attachment by any pleading or motion. They answered 
the merits of the suit, merely stating in the answer that 
the Deronda was the individual property of Culliford. 

How that fact, if true, could affect this suit, after ap- 
pearance, without exception, we are unable tosee. If the 
attachment was originally defective from that cause a 
timely motion should have been made to set it aside. In- 
stead of doing this respondents voluntarily appeared and 
answered to the merits. 

A plea in abatement is too late after issue joined; and a 
mere argument put forward in lieu of such a plea should 
not even be noticed. 


IT. 


Out of an express contract an implied one often arises. 
In this case out of the express contract of the charter 
party there arose the implied one that the ship, when ten- 
dered, would be able to receive the cargo as guaranteed. 

In Work vs. Leathers this Supreme Court said: 
‘¢ When the owner of a vessel charters her, or offers her 
‘* for freight, he is bound to see that she is seaworthy and 
‘suitable for the service in which she is to be employed. 


® 


‘ 


‘If there be defects, known or not known, he is not ex- 
‘cused. He is obliged to keep her in proper repair, un- 
‘**less prevented by perils of the sea or unavoidable acci- 
‘dent. Such is the implied contract when the contrary 
‘* does not appear.’’ 97 U.S. Rep. 379. 

In Ye Seng Co. vs. Corbitt the owners of a vessel 
chartered her to carry passengers from Hong Kong to 
Portland, and stipulated in the charter party that she was 
** tight, staunch and strong, and in every way provided for 
said voyage.’’ But upon her arrival at Hong Kong she 
was found by the surveyor of the port ** not fit to carry pas- 
sengers,’’ and refused permission to do so by the local au- 
thorities; and it was held that even in the absence of the 
Stipulation in the charter party, as to the character and con- 
dition of the vessel, the law would imply, from the under- 
taking of the owner, that she was, in all respects, fit to carry 
passengers out of said port. Upon this point the court 
said : 

‘*The defendants expressly covenanted in the charter 
party that the Garibaldi was such a vessel, and in such 
condition (i. e., staunch and strong, and reasonably safe 
for passengers to risk their lives upon); and if they had 
not the law would imply a covenant on their part that the 
vessel was fit to do what they undertook to do with her, 
carry passengers out of Hong Kong.’’ 7 Sawyer’s Rep. 
et Stanton vs. Richardson the charter party provided 
that the ship should load a full and complete cargo of sugar 
in bags, etc. It likewise specified different rates of freights 
for dry and wet sugar. A cargo of wet sugar was provided 
by her charterer, and when it had been nearly all shipped 
it was found there was such an accumulation of molasses 
in the hold, the result of drainage from the sugar, that the 
ship would not be seaworthy for her voyage if she pro- 
ceeded in her then condition. The sugar had to be un- 
loaded again, and the charterer refused to reload it or to 


provide any other cargo. 
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Cross actions were brought—one by the shipowner 
against the charterer for refusing to provide a cargo, and 
the other by the charterer against the shipowner to recover 
damages by reason of the ship not being fit to carry the 
cargo provided for her. 

And upon the finding that the ship was not fit to carry a 
reasonable cargo of wet sugar, and could not have been 
made fit within such a time as would not have frustrated 
the object of the adventure, it was held that the charterer 
was entitled to succeed in both actions, and with respect to 
his action that all damages necessarily occasioned by such 
breach of contract were recoverable. L. R. 7, C.P. 
421; 3 Eng. [Moak] 314. 

This case was affirmed (L. R. 9, C.P. 390; 10 Eng. 
[ Moak] 223); and Chief Justice Cockburn said : ‘*The ship 
owner was bound, under this charter party, ¢o have his 
ship fit to take a cargo of wet sugar, and the ship was un- 
able to doso. There is, therefore, a breach of the ship- 
owner’s engagement.”’ 

In Lyons vs. Wells Lord Ellenborough says: ‘In 
every contract for the carriage of goods between a person 
holding himself forth as the owner of a lighter or vessel, 
ready to carry goods for him, and the person putting goods 
on board or employing his vessel or lighter for that pur- 
pose, it is a term of the contract on the part of the carrier 
or lighterman, zmp/ied by law, that his vessel is tight and 
fit for the purpose cr employment for which he offers and 
holds it torth to the public.’’ 5 East. 429. 

And see Havelock vs. Geddes, 10 East. 564; Zarra- 
bochia vs. Hickey, 1 H. and N. 183. 

Applying these principles to this case it is clear that the 
libellants must recover. When the ship was offered for 
loading the libellants had a right to rely and did rely upon 
the implied contract that she could then take the guaran- 
teed cargo. They had no means of ascertaining the fact 
but by loading; and when the loading was complete, and 
the guarantee unfulfilled, it was too late to secure another 


9 


vessel, and the object of the adventure was entirely 
frustrated. 

Although we might insist, upon reason and authority, 
that the notice which defendants had of the sale of the 
cargo for June shipment raised an implied agreement in 
law, on the part of defendants, that they would have the 
ship ready and receive the cargo on board in June, it does 
not seem necessary for us to do so to maintain this suit. 

In most, if not all, of the reported cases the court seems 
to have grounded the right of recovery on the mere fact of 
the notice; but the whole doctrine is necessarily based 
upon the principle that when one of the contracting parties 
has notice that his default will cause. damage to the other 
he impliedly promises to so execute his contract as to pre- 
vent the injury. The authorities upon this point will be 
cited in connection with the question of damages. 


Ill. 


Because there was no canceling date fixed inthe charter 
party, respondents had not their own option as to the time 
when they would tender compliance with their contract, 
but were required to do so within a reasonable time under 
the circumstances. 

Where a lease for aterm of years did not specify when 
the term should begin it was held to begin immediately. 
Faques vs. Millar, L. R. 6 Chancery 153; 22 Eng. 
[Moak] 728; Doe vs. Benjamin, 9 A. and E. 644; 36 E. 
C. L. 228. 

When no time is fixed by a contract within which the 
mutual stipulations are to be performed, either party may 
claim an immediate performance. Dawsonvs. Duplantier, 
15 La. R. 297; La. C. C., art. 2050. 

In all commercial and maritime affairs time is an ele- 
ment of great value and importance. If the ship is not 
ready when she should be the charterer may seek another 
ship; if the cargo be not ready the owner may seek another 
cargo. 1 Parson’s Ship. and Ad. 310, citing Weiser vs. 
Maitland, 3 Sandf, 318, and many other cases. 
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No case goes beyond allowing a reasonable time, which 
is in such cases exceedingly short, and all hold the carrier 
liable for damages if he is in fault. 3 Sutherland on Dam- 
ages 213. 

But the libellants’ right to damages does not at all de- 
pend upon any implied agreement to receive the cargo on 
board in June. There was an express covenant that the 
vessel would take 10,000 quarters. This defendants 
violated before the time had expired, and the libellants, 
damages then accrued. 


But for the failure to take the guaranteed quantity the 
cargo would have been loaded in June. The breach of 
warranty was complete in June, and the law gave defend- 
ants no right to repair it afterwards. 


In Cable vs. Leeds, 6 La. A. 293, it was held that where 
a mechanic undertakes to make and deliver a piece of ma- 
chinery as soon as possible, and actually delivers the ma- 
chinery, but so defective that it will not answer the pur- 
pose intended, he will be considered in default from the 
time of the delivery of the defective machinery, and will 
be held responsible for the damages the other party may 
have suffered from the delay caused by the defective 
work. 

The damages accrued when the ship was in default. The 
fitting of the ship for the voyage was the act of the owners 
and entirely under their control. The master exercised his 
discretion in selecting Sydney as the port for coaling, and 
fitted his vessel accordingly, and in such a manner that she 
could not take the guaranteed quantity of grain. 

If one voluntarily puts it out of his power to do what he 
has agreed he breaks his contract, and may be sued im- 
mediately. Bishop on Contr., sec. 690, and cases cited. 

The default of the ship was ascertained at 3:30 o’clock 
Pp. M., June 30th, when the ‘loading was stopped and the 
ship declared by the underwriters’ inspector to be full all 
over and ready to proceed on her voyage.’’ (Sixth find- 
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ing, p. 222.) She then lacked 365 quarters of the guaran- 
teed quantity. (/d7d.) 


On the same day the ship’s agents cabled the respondents: 
** Deronda loaded; carries 9635 quarters.’’ And, again, 
July 3, they cabled: ‘* Ship fullall over.’’ (Eighth finding, 
p. 223.) These are positive declarations of respondents’ 
agents that the vessel was unable to carry the guaranteed 
quantity. 

When a right of action has accrued for breach of a con- 
tract such right cannot be defeated by a subsequent ten- 
der of performance. Gould vs. Banks, 8 Wend. 562. 


No effort was made to put the ship in condition to re- 
ceive the balance of the guaranteed cargo, nor any offer 
to do so, until the 6th of July, when the ship’s agents noti- 
fied Gomila & Co. that they would take out coal and 
make room for the balance of the cargo. (Eleventh finding, 
p. 224). But it was not until the 13th of July that the 
ship was tendered and balance of cargo demanded. 
(Twelfth finding, p. 224). 


Even if the respondents had the right to discharge coal 
and water in order to make room for the balance of the 
cargo it was not done within a reasonable time. In com- 
mercial transactions time is often the essence of the con- 
tract, and in this case it was especially so. A delay of 
thirteen days in restowing the cargo and refitting the 
vessel, even if the defendants were entitled to some de- 
lay for that purpose, was unreasonable. But they were 
not entitled to any delay. The damages had been al- 
ready inflicted. While courts of equity will sometimes 
relieve a party from the consequence of his breach, where 
time is not of the essence of the contract, and no injury 
has been inflicted on the other party, they will never do so 
where the breach was his fault and an injury has resulted. 
The reason of the rule is that the damages are the prop- 
erty of the complaining party, and the court cannot take 
them away from him. 
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IV. 


The general rule is, that the party injured by a breach 
of contract is entitled to recover all his damages, includ- 
ing gains prevented, as well as losses sustained, provided 
they are certain and such as might be expected to follow 
the breach, if the special circumstances under which the 
contract is made are communicated and made known to 
both parties. A/essmore vs. NV. Y. Shot and L. Co., 40 
N. ¥. 422; Grifin vs. Colver, 16N. Y. 489; Starbird 
vs. Banows, 38 N. Y. 230; Booth vs. Spuyten Duyvil R. 
M. Co., 60 N. Y. 487; 13 Eng. Reps. 52, Moak’s note, 
(collecting all the authorities); 22 Eng. Rep. 734, note; 
Deming vs. Ratlroad, 48 N.H. 455 (where the leading 

‘authorities are reviewed ;) Hodley vs. Baxendale, 9 Exch. 
341; Ye Seng Co. vs. Corbitt, 7 Sawy. 368; 3 Sutherland 
on Damages, 230-4; 2 #bid. 402. 

The law of Louisiana, as well as the common law, 
recognizes this rule in awarding damages. Civil Code, 
art. 1934. 

In Goodloe vs. Rogers, 9 La. Ann. 273, the rule was 
applied to contractors for the erection of machinery for the 
purpose of taking off a sugar crop, when the loss of the 
crop was held to be the natural and proximate result of the 
breach of the contract, and such damages within the con- 
templation of the parties. The court, referring to the 
above cited provision of the code, said: 

‘¢ The rule, with its modification, is taken verbatim from 
the Code Napoleon, articles 1149 and 1150. And those 
articles of the French Code, in turn, were borrowed from 
Pothier on Obligations, Nos. 159 and 160. It must not be 
supposed, however, that Pothier was the author of the 
rule. He tells us himself that it is as old as the Roman 
law, and gives us the texts of the Pandects in which it was 

‘expressed. It is known to American jurists by the name 
of consequential damages, and these are distinguished 
‘into proximate and remote. Mr. Sedgwick, in the third 
chapter of his treatise on the measure of damages, has 
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collected authorities on this subject from many different 
quarters. From his researches it appears that the doctrine 
of the civil and common law is not materially different.”’ 

See also Goodloe vs. Rogers, 10 La. Ann. 631; 
Lobdell vs. Parker, 3 La. R. 332; Rugely vs. Goodloe, 7 
La. Ann. 294. 

The rule has been applied to sales of merchandise. Thus, 
when the vendor knows that the purchaser has an existing 
contract for a resale at an advanced price, and that the 
purchase is made to fill such contract, upon breach the 
purchaser may recover the profits upon the resale of 
which he has been deprived by the fault of the vendor. 
Messmore vs. NN. Y. Shot and L. Co., supra; 1 
Sutherland on Damages 82; Deming vs. Railroad Co., 
48 N. H. 455. And parol evidence is admissible to 
show knowledge of the circumstances and motives of the 
contract. Messmore vs. V. Y. Shot and L. Co., supra; 
1 Greenl. Ev., sec. 286; Campbell vs. Short, 35 La. 
Ann. 447. 

‘*It is a fundamental rule that in the construction of 
contracts the courts may look not only to the language 
employed, but to the subject matter and the surrounding 
circumstances, and may avail themselves of the same light 
which the parties possessed when the contract was made.”’ 
Merriam vs. U. S., 107 U.S. R. 441; Merchants’ Mut. 
Ins. Co. vs. Allen, 121 U. S.R. 68; Clarke et al. vs. 
Crabtree, 2 Story 87. 

In this case libellants made known to defendants the 
object of their making the charter party. They read their 
contract of sale of a cargo of corn for June shipment, of 
not less than 10,000 quarters, to the ship’s agent and mas- 
ter, and informed them that the quantity must be guaran- 
teed, and that default of defendants would entail very 
heavy loss. They come, therefore, within the rule that 
the special damages which would ensue upon failure of 
the defendants to take the gauaranteed quantity in time to 
enable charterers to reap the advantages of their contract, 
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must have been contemplated by them; and their actions 
and correspondence show this. 

‘* When a carrier from mere negligence, from a plain 
violation of duty, omits to transport merchandise beyond 
a reasonable time, and its market value falls in the mean- 
time, the true rule of damages is the difference in its value 
at the time and place it ought to have been delivered and 
the time of its actual delivery.’’ Ward etal.vs. N. Yr. 
Cent. R. R. Co., 47 N. Y. 29; 3 Sutherland on Dam- 
ages 216, 218. 

For the measure of damages for breach of a contract to 
sell see Engell vs. Fitch, L. R. 4 Q. B. 659; L. R. 3 Q. 
B. 314, explaining Flureau vs. Thornhill, 2 W. Black. 
1078, and approving the general rule laid down in Aodin- 
son vs. Harmon, 1 Exch. 850, that when a party sustains 
a loss by reason of a breach of contract he is, so far as 
money can do it, to be placed in the same situation with 
respect to damages as if the contract had been performed. 
Bain vs. Fathergill, L. R. 6 Ex. 59; 2 Kent. (12th ed.) 
480, note, damages; Masterton vs. Mayor of Brooklyn, 7 
Hill 62. | 

Gomila & Co. used every possible effort to diminish the 
loss. ‘They offered the cargo to the owners at the same 
price at which they had sold to Forestier & Co., but the 
owners refused it. Owners would do nothing at all. 
Gomila & Co. then cabled to England and France for quo- 
tations and offers, and the replies were all at so low a figure, 
and the risk of rapid deterioration of the cargo under the 

influence of a southern July sun was so great, that it was 
deemed best to sell at auction. The owners were so ad- 
vised, public notice was given for several days in the daily 
newspapers of New Orleans, and the sale publicly made 
in the usual manner by a regular and licensed auctioneer, 
to the highest and last bidder. See 10th and r1th findings, 
p. 224. 

Such a sale has the sanction and approval of the author- 
ities. Sands & Crum vs. Taylor & Lovett, 5 Johns. 395 ; 
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Girard vs. Taggart, 5 Serg. & Rawle 19; Martens vs. 
Adcock, 4 Esp. Rep. 251: Greenwood vs. Cooper et al.,10 
La. An. 796; Henderson et al. vs. Maid of Orleans, 12 
La. An. 352; Camp vs. Hamlin, 55 Ga. 259; Pollen vs. 
Le Roy, 30 N. Y. 558: Spraiger vs. Berry, 47 Me. 331: 
McLean vs. Dunn et al., 4 Bing. 722. 

In the case of Sands & Trump vs. Taylor all the mem- 
bers of the court, separately concurring, held: ** The ven- 
dor being, by the refusal of the vendee to accept the 
wheat, at liberty to abandon it or to dispose of it, dona fide, 
as agent of the vendee, to the best advantage, dy a sale at 
auction.’’ And Chancellor Kent, then the chief justice of the 
court, in expressing his opinion, said: ‘* Nor was the subse- 
quent act of the plaintiffs, in selling the wheat not delivered, 
a waiver of their claim for damages for non-performance 
of the contract. The usage in such cases is to sell the 
article after due notice to the other party to take it, and 
thatin default of doing it the article will be sold. This 
usage is convenient and reasonable, and for the best inter- 
ests of both parties. 

‘* What was said by Lerd Ch. J. Parker, in Cuddee vs. 
Futter (5 Vin. 538), goes in support of this practice. The 
vendor ought to have the benefit of that principle as well 
the vendee. It wouid be unreasonable to oblige him to let 
the article perish on his hands and run the risk of the sol- 
vency of the buyer. The course adopted was proper and 
ought to be sanctioned.”’ 

Owners had full opportunity to protect themselves. Go- 
milla & Co. were not exporters of this grain. They had 
sold for delivery on board vessel in this port. They were 
not obliged to send the cargo forward and take the risk of 
its condition when it arrived on the otherside. Unload- 
ing and then selling here would have been very expensive 
and most probably much more disastrous. A public sale 
was the truest test of value. 

Respondents’ agents were notified of the sale. (Tenth 
finding, p. 224). The sale was fairly conducted, and un- 
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der the circumstances was necessary and proper tor the 
protection of the rights of all parties. (Sixteenth finding, 
p- 225). In explanation of this finding the circuit judge 
said : 

«« It seems to me that under the circumstances, where the 
cargo was liable to spoil, and where the defendants would 
do nothing, and the libellants’ title not only denied, but 
could not be sure of making delivery, the libellants, even 
if they were financially able, were not bound to attempt 
to carry the cargo. A sale at auction, where all par- 
ties could protect their interests, was fair to all con- 
cerned. If at that sale the price was lower than a clear 
cargo, certain of delivery, would have brought, it is attrib- 
utable to the conduct of the defendants, who did nothing 
to protect themselves and embarrassed the libellants in try- 
ing to straighten out complications.’’ P. 227. 


Gomila & Co. might have loaded the vessel after the 
breach of the warranty and sent the cargo forward with- 
out thereby waiving their claim for damages. Phillips, 
etc., vs Seymour, 91 U.S. 646. 

The sale of the cargo with privilege of the charter, there- 
fore, could not release the damages which had occurred. 
It merely fixed the amount of the loss. Sands et al. vs. 
Taylor et al., § Johns. 410; Maclean vs. Drum, 4 Bing. 
722. 

The measure of damages was correctly arrived at. The 
chief damage was the direct consequence of the loss of the 
sale to Forestier & Co. ‘The price of the sale to them was 
fixed by the contract. The price obtained at the auction 
sale was the only evidence of the value at that time. The 
respondents’ agents were notified of the sale and suggested 
no better mode of fixing the measure of damages. 

Neither does it appear that any objection was made in 
the court below to the mode adopted by the court for fixing 
the measure of damages, or to the amount found, or that 
any finding upon this point was requested by respondents. 
The only reference thereto is in their pill of exceptions 
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No. 2, p. 230, where their objection is that the finding, 
No. 17, fixing the damages, is a conclusion of law and 
therefore. inoperative as a finding of fact. Their failure 
to make other objections to the finding, or to ask the court 
to find otherwise, indicates that they were then satisfied 
with the finding and was a waiver of any other finding upon 
this subject. Zhe S. S. Osborne, 104 U.S. 183; Lumber 
Co. vs. Buchtel, 101 U.S. 633. 

The finding thus became equivalent to a general ver- 
dict assessing the damages, and cannot be reviewed here. 
Insurance Co. vs. Folsom, 18 Wall. 237; The Benefactor, 
102 U.S. 214. 

The respondents now assign for error the allowance as 
damages of the amount paid by libellants to Forestier & 
Co. ($3194 29) in settlement of their claim for losses 
entailed by libellants’ inability to deliver the grain as they 
had agreed. Their complaint is based upon the use of the 
word commission by the court in its seventeenth finding; 
but, as respondents say, Forestier & Co. were purchasers 
and therefore could be entitled to no commission as such 
upon their own purchase. But it appears from the first, 
seventh, eighth and ninth findings, pp. 220, 222, 223 and 
224, that Forestier & Co. were filling an order, or had 
resold such cargo as Gomila & Co. had agreed to de- 
liver for June shipment, and that by their failure they lost 
the profit or commission they otherwise would have made. 
The libel charges this item of damage as amount paid 
E. Forestier & Co. for non-fulfillment of contract, as per 
annexed statement marked X, which statement shows 
that the amount allowed is composed of difference between 
the prices at which they had bought and resold the grain; 
insurance paid thereon by them; the difference in ex- 
change, and their cable expenses. (Pp. 4,5.) The amount 
allowed by the court is the same as that claimed in and 
thus itemized in the libel, and was an allowance thereof. 
Forestier may, fromthe name, be presumed to be a French- 
man, or at least of French origin, and in the French and 
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probably in other continental languages the term commis- 
sion includes such profits as would have been made by 
Forestier & Co. if the sale had been completed. 
In the ‘* Dictionnaire de Législation,’’ of CHABROL— 
CHEMEAU, among other definitions of the word :commis- 
sion is the following: ‘**‘ Un ucte par lequel un négociant 
charge d autres négocians d’acheter et de vendre des 
marchandises pour son compte, moyennant un certain béné- 
fice qu’tl leur accorde; c'est dans ce sens que l'on dott faire 
la commisston.”’ 
It was undoubtedly in this sense that Forestier & Co. 
used and the court adopted the term. 


VI. 


Forestier & Co. had a right to refuse acceptance of the 
incomplete cargo. The conditions of their purchase were 
the delivery on board of seller’s vessel of mot /ess than ten 
thousand quarters during the month of June, mot /ater than 
the 30th, midnight. These were the conditions precedent, 
the non-fulfillment of which frustrated the object of the 
contract. Lowber vs. Bangs, 2 Wall. 728; Behn vs. 
Burness, 3 Best & Smith, 751; S. C. 113 E. C. L. 749; 8 
Law Times 207; Dethon vs. Fosdick & Co., 1 Woods 
286; Glahom vs. Hays, 2 Manning & Granger, 257. 

The contract for 10,000 quarters was an entire one, and 
Forestier & Co. were not bound to accept any less quantity. 
Reuter vs. Sala, lL. R. 4 C. P. Div. 239; 30 Eng. Rep. 
(Moak’s) 518. | 

The inability of Gomila & Co. to deliver the grain ac- 
cording to their contract entailed upon Forestier & Co. the 
loss of their profits upon the resale thereof, and they had 
a right to require Gomila & Co. to make them whole, 
_ which they did. 

Their liabilty to Forestier & Co. was the immediate and 
' direct consequence of the breach of the charter party, and 
the amount paid by them in discharge thereof was properly 
allowed. The loss on 365 quarters or 3126 bushels, balance 
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-of cargo, was a direct result of the breach of warranty, in 


face of a falling market. There was no complaint in the 
court below against the finding thereof as an item of dam- 
age. The objection now made by respondents in their 
twelfth assignment is, that it is ‘‘ unsupported by any find- 
ing of the market value of that quantity of corn,’’ etc. 
The finding of the ultimate fact is all that was required, 
and the finding of the incidental fact suggested was un 


‘necessary. 


VI. 


In the foregoing discussion we have dealt with the facts 
as found by the court, assuming that this court will accept 
such findings as conclusive, and will consider only the law 
arising out of the fact, in accordance with the rule laid 
down in The Abbotsford, 98 U. S. 440, and followed in 
The Benefactor, 102 U. S. 214; The Connemara, 108 U. 
S. 353, and numerous other cases. 


Nothwithstanding the rule, the respondents annexed to 
their bills of exception all the evidence in the cause, which 
was allowed, ‘‘ the court not feeling at liberty to refuse the 
defendants the right to attach the entire record, consider- 
ing that the opinion of the Supreme Court in the case of 
Francis Wright, 105 U.S. 387, gives such a right ina 
bill like this.”” R., p. 230. 

The ruling in the Francis Wright case goes no further 
than to permit an exception when the circuit court 
neglects or refuses, on request, to make a finding one way or 
the other on a question of fact materra/l to the determina- 
tion of the cause, when evidence has been adduced on the 
subject ; or when the court, against remonstrance, finds a 
material fact which is not supported by any evidence 
whatever. But the fact must be a material and ultimate 
fact, affecting some issue in the cause; not incidental facts 
which only amount to evidence bearing on the ultimate 


' facts of the case. This ruling was adhered to and affirmed 


in Merchants’ Ins..Co. vs. Allen, 121 U.S. 67. . 
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The bills of exceptions should show that the facts which 
the court refused to find were material, ultimate facts at 
issue, by stating the issue, not merely alleging the facts 
generally to be material, and should specify the particular 
evidence relied upon as proof thereof, stating all the evi- 
dence upon the issue, pro and con. 

So also the bills ot exceptions to facts found, of which 
there was no evidence whatever, should show that such 
facts were material, ultimate facts, necessary to support the 
decree made in the case. 

Tested by these rules the respondents’ bills of exceptions 
are clearly insufficient. The facts which the court refused 
to find are not shown to be material to any issue, and are 
-merely incidental facts or matters of evidence. 

So the facts found, which it is alleged are not supported 
by any evidence, are none of them ultimate facts, and that 
they are not material to any issue in the case is averred in 
respondents’ bill. (R., p. 230). A mere inspection of 
the bills of exceptions will satisfy the court upon these 
points. Respondents’ bill No. 1, pp. 228, 229, sets out 
certain evidence relating to stevedore’s charges and storage 
of the vessel. The pleadings presented no issue relating 
to either, and the charter expressly provided that the 
‘* charterers were not to be held for improper storage.’’ 
R., p. 8. 

Their bill No. 2, p. 230, does not correctly state the 
finding No. 3 complained of. That there was some evi- 
dence in support of the sixth and sixteenth findings ap- 
pears from the eighth and eleventh findings respectively, 
which were unquestioned; and the only fact complained 
of in the eighth finding is explained by the other facts 
found therein. The objection to the twelfth finding is 
shown by defendants’ bill No. 5, p. 234, to be unfounded. 
The insufficiency of the objections to the seventeenth find- 
ing has been shown above. 

The only issues in the case are, as stated by the court: 
ownership of the Deronda; whether or not the charter 
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was transferred, and whether or not the guaranty was com- 
plied with. The bill of exception does not show that the 
facts, alleged to be found without any evidence thereof, 
bear upon either of them. 

In fairness to the court the material issue or ultimate 
fact should have been stated in the bills, together with the 
evidence upon it, Dro and con, so that the court might see 
and correct its error if one had been made.. Instead of 
doing so respondents excepted to isvlated incidental find- 
ings, alleging but not showing them to be material, ultimate 
facts, and asked the court to send up all the evidence, hop- 
ing that this court would search the record and make new 
findings. If you should review the evidence the correct- 
ness of the findings must remain unimpeached. 

The conclusions of law are supported by the facts found, 
and the decree should be affirmed. 

Respectfully submitted, 
J. D. ROUSE, 
WM. GRANT, 
J. WARD GURLEY, Jr., _ 
Proctors for Appellees. 
New Or.EAns, October, 1888. 


